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Nitr Pal Singh (Defendant-Appellant) v. Jai Pal Singh 
(Plaintiff- Respondent) [6th and 7fch May and 

27th June 1896.] 

Eindu law—Pamily ctistom — Bajputs — Impartible estate — Primogeniture — Evidence 
of converging probabilities. 

In a Rajput family, of a clan named Jadon Thakur, long st^Ulcd near Agra, 
bolding an ancestral taluq of zamindari villages, and having thoir principal 
dwelling place in one of such villages, the question arose whether, by a family 
custom, their ancestral property descended as an impartible estate, to be possessed 
by the eldest son of the last inheritor, or. descended as an ordinary estate, under 
the Hindu law, to be held jointly by the sons, each having the right to claim 
partition . ' 

The second of a joint family of three sons now sued the elder, the youngest 
being a co-defendant, but not taking either side. 

The evidence established a family oustom that the ancestral property should 
descend as an impartible estate, and should be possessed by a single heir at a 
time, who should bo the eldest son. 

• All the lines of evidence, of differing degrees of value, converged towards the 
same result, the existence of this oustom of impartibility, and of primogeniture. 

Perhaps no one of these lines, taken alone, would have been conclusive in 
favour of this right being established in the oldest son. But, when the wbolo 
evidence wae considered, the converging probabilities were oonolusive to maintain 
the right claimed by the eldest son to exclusive possession. 

[B., 8 Infl. Oas. 897 (9021-4 S.Xj.B. 88 (103) ; D., 8 0.0. 94 (104).] 


1896 

June 27. 

Privy 

Council. 

19 A. 1 
(P.C.) = 

23 I.A. 147» 
7 Sap. P.C.J. 
49. 



19 All. 2 INDIAN DECISIONS, NEW SERIES [Yol. 

Appeal from a decree (15th April 1889) of the High Court, reversing 
a decree (24th December 1886) of the Subordinate Judge of Agra. 

The plaintiff, now respondent, was the second of three brothers, who 
were a joint Hindu family, in which for many generations past had been 
held a taluq of zamindari villages in what became, in days comparatively 
recent, the districts of Agra and Etah. The [2] family was Rajput of a 
clan called JadonThakur, and from their village, Umargarh, in the Etah 
district, which was the family dwelling place, the whole riasat belonging 
to them was called, on this record. 

The plaintiff was a minor, represented by his mother and guardian, 
Musammat Bijai Kuar, and sued without payment of fees under Chapter 
XXVI of the Code of Civil Procedure. The third brother, a minor, 
represented by his mother as his guardian, was a co-defendant, but took 
no part in the proceedings. 

The plaint alleged that Thakur Budh Singh, who died on the 1st July 
1881, had by different wives, these three SODS : that they were his heirs, 
no custom differing from the Hindu law prevailing in this family: that 
Thakur NitrPal Singh, having influenced his father, caused his, Nitr Pal’s, 
name to be recorded as proprietor of village Umargarh, with the naglas, or 
hamlets attached, and that the entry was made in his father’s lifetime ; and 
that the plaintiff was entitled to a one-third share, valued at Rs. 47,125 
of the estate, on partition, which should be decreed. 

The defendant, Nitr Pal Singh, by his written answer asserted that, 
by a family custom, the whole riasat, taking its name from Umargarh, of 
the family, was tikait (meaning thereby was exceptional, as being the 
property of an individual marked with the tika), an8 was impartible (1) ; 
that the estate descended by a rule of primogeniture ; that his father, 
Thakur Budh Pal Singh, had placed him on the masnad, and that the 
entry in the administration paper of Umargarh and other villages, as to 
his right, was correct. 

The main questions on this appeal were whether the evidence had 
established that a family custom existed, whereby the estate was imparti- 
ble, and descended to the eldest son. 

The facts, and the evidence under its different beads, are stated in 
their Lordships’ judgment. 

The Subordinate Judge of Agra found that the estate was impartible, 
and that it was rightly in the possession of the defend- [3] ant, in virtue of 
the family custom alleged by him. The suit was dismissed with costs in 
the Court of first instance. 

A Division Bench of the High Court (Edge, C. J., and Tyrrell, J.) 
allowed the plaintiff’s appeal, and decreed his claim. Their judgment 
dealt with the following salient points in the evidence, among others : 

1. The evidence of the genealogist or jaga. the books kept by him, and 
the pedigree of the brothers, which he produced. To this the appellate 
Court below attached little, if any, value ; and, in their opinion, it was 
plain that the pedigree afforded no evidence on the question of the 
impartibility of the estate. 

2. Former claim by a member of the family for partition. On the 
death in 1825 of Moti Singh, who was an only son. his eldest son. Pirthi 


(1) Shftkespear gives the meaniag ol “tikait" as— “ invested with the tika, or 
badge of sovereignty." 
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Eaj Singh took the management of the estate. Upon the death of the 1896 
latter, when a few years had elapsed, a claim bo a share in the estate was June 27 . 

made by one of the widows of the deceased Moti Singh, on behalf of 

her son, whom she had borne to Moti Singh, named Sheobaran Singh. PRivy^ 
This claim was perferred after Pirthi Kaj*s death against his elder son Council. 
Tikam Singh. 

3. Award of an arbitrator in 1842. The claim on behalf of Sheo- ^ ^ 
baran having been ref^^rred to the arbitration of a neighbour, and lessee of IP = 
an indigo factory, Mr. Hamilton Bell, his award thereon was made in 

1843, and was uphehl by the Sadr Dewani Adalat at Agra in 1845, This^ 
award declared the inheritance to be impartible, but it was not acted upon. 

The High Court as to it said, “ Apparently the award left two-thirds of 
the property to Tikam Singh and transferred the proprietary right in the 
remaining one-third to Sheobaran Singh. Practically the transaction 
was one of partition, dividing the family property and giving the allot- 
tees exclusive control over their shares.” The documentary evidence 
led the High Court to the inference “ that this award was treated as a 
dead letter.” 

4. The ceremonial of gaddinashini. The High Court believes that 
some ceremonials of placing Budh Singh, and afterwards Nitr Pal Singh, 
on the gaddi or masnad, did take place. But the Court [4] observed 
that no witness professed to have seen similar ceremonials in the case of 
Tikam Singh, Pirthi Siogh, or any other member of the family. Nor was 
it in their opinion proved that the customs of gaddinashini, and of 
impartibility, necessarily co-existed, and they believed the contrary to be 
the fact in Thakur families. They thought that the tikait Gaddinashini 
ceremonials were first practised in the family after the dispute between 
Tikam Singh and Sheobaran Singh ; and in order to make evidence of a 
tikait Gaddinashini family, if they took place at all. 

8, The entries in the wajib-ul-araiz of villages composing the riasat, 
comprising also the entries relating to the hereditary holding by the head 
of the family of the office of lamhardar. The High Court found that the 
wajib-ul-arz of Umargarh of the year 1854 contained nothing from which 
the exi-itence of the custom of primogeniture in this family could be 
inferred. They found on coming to the wajib-ul-arz of 1876 that here the 
custom was set forth. This, however, the Court at the same time found 
to be an entry dictated by Budh Singh, the father of the present 
litigants; and the Court therefore attached little, if any, value to it as 
evideoce of the alleged custom. 

addition to the above there was the oral evidence of witnesses. 

This the Court examined. 

The judgment expressed that the documentary evidence on the record, 
was decidedly adverse to the existence of the alleged custom. The Judges 
found no document on the file of a date prior to the dispute between the 
guardian of Sheobaran and Tikam Singh, 

The case, in their opinion, was nob like those in which a custom has 

established by the production of documents of old dates. In this the 
documents of date anterior to 1876, far from supporting the alleged custom, 
showed that when tne custom was alleged it was at once denied, and that 
the j^rson on whose behalf it was disputed got a substantial poroion of the 
family property. The Judges could not rely upon the hearsay evidence put 
f<^ard on behalf of the defendant as to what was the state of the family 
prior to 1843. They pointed out that, in regard to the tibia '* Rao,” Budh- 

3 
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Singh [ 5 ] was the first who appeared to have that title. And that in 
regard to the statements made on the 12th December 1881 by the ladies of 
the household, those who made the statements were pardanashin ladies 
residing in the house of the defendant. And that neither in the award of 
1843, nor in the judgment of the Sadar Court of 1845, was there allusion 
to this family being a tikait family. 

The judgment ended, on the main question, thus : — 

We have come to the conclusion that ho custom of imparbihility 
existed in the family, and that the ordinary Hindu law applies. We 
have also come to the conclusion that this was not a family in which 
the eldest male wa^s entitled to the tir.le of, or was known as. Baja or 
Bao. and in which tbe practice of tikait and of the gaddi came first into 
existence after the disputes between Tikam Singh and Sheobaran 
Singh. At any rate, we are satisfied that the contrary is not 
proved,” 

On the appeal of Thakur Nitr Pal Singh, Mr. J. D. Mayne and 
Mr. A. J. Wallach^ for the appellant, argued that the conclusions of the High 
Court that the family custom had not been proved were against the 
weight of the evidence. That there should be customs to the effect 
alleged accorded well with the known and proved circumstances of this 
family, and these customs were aflQrmed by oral testimony, while a larwe 
body of documentary evidence, in varied ways, supported the same result. 
Tbe evideoce was reviewed in their argument, and reference was made to 
the occurrence in the history of some impartible estates of their having 
been divided off from more ancient and larger imuai'tible zamindaris; for 
instance, in The Collector of Madura v. Moottoo Ramalinga (1) and Kataina 
Natchiar v. The Rajah of Shivagunga (2). The repondents did not appear. 
Afterwards, on June 27th, their Lordships’ judgment was delivered by 
Lord Hobhouse : — 


JUDGMENT. 

[6] The question in this aupeal is whether the ancestral property of 
a Bai put family long settled in the Agi'a district devolves according to 
ordinary Mitakshara law, or is subject to the custom of primogeniture. 
The Courts below have differed in opinion upon the evidence, the Sub- 
ordinate Judge thinking that the custom is established, and the High 
Court that it is not, so that it becomes the duty of this Board to say 
whether the evidence is such as to make it right to restore the original 
decision. 

The family is one of Bajputs belonging to a clan, apparently 
numerous, called Jadon Thakurs. Their estate and place of residence 
is the taluq or riasat of Umargarh. One of the witnesses named Bhairon 
states that he is the Jaga (something apparently corresponding to a bard 
or herald or genealogist) of this family and of all other Jadon Thakurs; 
and that he kept books compiled by himself, his father and his eiders, 
containing pedigrees of those families. Ha produced the book relating to 
Umargarh which professes to show the .beads of the family and some of 
the younger sons for 27 generations. Some parts of the evidence will be 
better understood if so -much of it as relates to the last six generations is 
set out here. 



(1) 12 M.LA. 397 4487) P.0. 1. - (2)3 M.I.A. 689 (643) W.R. P.O. 31, 
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1 

Bao Pirthiraj Singh, 
o6. 1881. 

1 

Tikam Singh, 
ob. 1867. 

1 

Budh Singh, 
ob. 1881. 

1 

1 

Sbeobaran Singh. 

1 

1 1 

Narsingh. Balwant Singh. 


1 

Nitr Pal Singh, 
Defendant 
(Appellantf. 

Jai Pal Singh, 
Plaintiff 
(Be pendent). 

Naiindbpal Singh, 

Defendant. 



[7] The plaintiff is a younger son of Budh, claiming to have the 
estate divided. The eldest son, who resists that claim, is the prin- 
cipal defendant. Another son who did nori join in the plaintiff s claim 
was made a defendant, and now takes no active part in the pi'oceedings. 
Both the younger sons are minors. 

The Subordinate Judge of Agra decided in favour of the custom, and 
dismissed the suit. Omitting some minor points, the main grounds of his 
■decision may be stated under the following heads : — -(a) The pedigree made 
out by Bhairon, coinciding as it does with a large amount of tradition 
among the Umargarh family and their kinsfolk, the Jadon Thakurs, shows 
that the family is ancient and noble', and has been in possession of the 
taluq of Umargarh and of various villages appertaining thereto for many 
generations. (6) The family property has never been the subject of partition, 
(c) The heads of it ascertained by primogeniture have bean installed on 
the gaddi with public ceremonies, (d) The first claim for partition by a 
younger son, made in 1831, was resisted and finally defeated in 1815. (c) 
The property in suit has since been enjoye 1 by the bead of th-* family as 
sole owner, l/) The members of the family, with the exception of the 
actual claimants for partition, have declared their belief in the custom of 
primogeniture, (p) There is substantial evidence to the same effect among 
their kinsfolks the Jadon Thakurs. (/i) The evidence adduced by the 
defendant stands unrefuted by any substantial evidence for the plaintiff. 
Their Lordships will proceed to show th^s objections taken by the High 
Oourt to these positions, and to examine the evidence bearing on them. 

Biead (a). — TheHigh Court point out the inconclusive natureof Bhairon s 
pedigree. No doubt a document of this kind compiled from papers handed 
down from Jaga to Jaua and probably supplemented by tradition, must be 
taken with much reserve ; and its obscurity is increased in this case by 
the fact that it is written in a peculiar dialect or character known only to 
the Jaga, and by the further circumstance that io is difficult to understand 
from the record what is represented as the precise language of the book, and 
what [BJ is the language of Bhairon himself. Their Lordshins hesitate to 
Attach importance to saoh expression as ** succeeded to the Gaddi,” or to 

5 
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the appearance of the dignified title '* Rao ” which is prefixed to the head 
of each generation. Still there is no suggestion that Bhairon is untruthful ; 
and the contradictions between his pedigree and other parts of the evidence 
■which are dwelt on by the High Court are quite insignificant. They 
cannot doubt that the Jaga books represent -with fidelity the traditions and 
belief in the Umargarh family, or that the family is a noble one of very 
long standing in the country. Indeed, as the Subordinate Judge points 
out, the plaintiff has made no suggestion to the contrary. The Jadon 
Thakui-s -who give evidence for him all believe in a common ancestor many 
generations ago ; and the High Court, though unable to attach any value 
to the pedigree, are satisfied that the Umargarh family is an old one, and 
socially of considerable importance. 

Head (&).— But then they say that the pedigree affords no evidence 
of impartibility. Certainly it affords no explicit evidence, nor does it 
profess to do so. The High Court, however, think that the absence of 
partition for many generations is as consistent with parribility as with 
primogeniture, unless it is shown that partition was claimed and refused. 
Of course if that was shown it would be very cogent evidence in favour of 
primogeniture. And it is possible that a divisible estate may remain 
undivided for a long time. But their Lordships do not think it probable 
that any great number of generations would pass without any operation 
of the motives under which Sheobarau acted fifty years ago and the 
plaintiff ia acting now. Anrodh had a younger brother, and nothing 
is known of partition. Bahadur had a younger brother fthree, if 
Narsingh is correct) and we hear nothing of partition. The High Court, 
indeed, finding that Ratan is stated to be “ in Zalimpur,” suggest that 
he may have been there by partition. But we find from th^ taluq papers- 
that in 1855 Zalimpur was vested in Tikam. The probability is rather 
that it was gi-ven to Ratan for maintenance, and on his death fell into 
the taluq. Prior to dbeobaran there is r>o tradition or rumour of a parti- 
tion suggested on the plaintiff’s [9] part. To put it at the lowest, that 
lays a ground for the favourable reception of evidence in favour of 
primogeniture ; or, to put it higher, makes it probable that primogeniture 
is the real custom of the family. 

Head (c).— The High Court are prepared to believe that some 
ceremonial of gaddinashini did take place in the cases of the defendant 
and his father Budh. In fact, such ceremonies are proved by numerous- 
eye-witnesses, invited for the occasion, wholly unshaken in cross- 
examination, and not contradicted except by other neighbours who were 
not invited and did not see what took place. An ) as to the defendant 

the evidence IS corroborated by Budh’s petition in the CoUector’s office, 

which prays for a mutation of names, and which was allowed by an order 

of the 15th of February 1877. in suite of an objection made by somebody, 
by whom is not clear. * 


The ^Sh Court attenuate the significance of installation by two 
remarks. First they say that no witness professes to have seen any 
similar ceremonials m respect of Tikam. Pirthi. or any other member of 
the family. Now Pirthi acceded in the year 1825. 61 years before the 
evidence was taken, and Tikam six years later. None of the witnesses 
examined is old enough to have seen them instaUed. But as to Tikam 
^ere is evident that Narsingh saw him occupying the gaddi, and that 
Balmakund. a Jadon Thakur, heard from his father that Tikam was placed 

possession. His widow Bijai speaks to 
the same effect. Aman Singh, another .Tadon Thakur, heard about tho 
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inataUation of Pirthi and his father Moti from the Jagas. Of course as 1S96 
khe time becomes more remote the evidence becomes fainter ; but there is J une 2 7. 
evidence of family tradition as far back as Anrodh. in accordance with p 
Bhairon's pedigree. Their Lordships cannot concur with the opinion of 
the High Court that the gaddi ceremonies were invented to make evidence council. 
after the dispute with Sheobaran, nor is it easy to see the motive for ^ 

making evidence at that time. , (P.C.)=3 

[lO] The other remark is a suggestion that there is no 23 I.A. 147- 

connection between gaddinashini and primogeniture. That may be so, p ^ 
but it is impossible to read the evidence without seeing that the witnesses 
on both sides treat the two as identical, or the former as proving the 
latter. Not a single question is put to any witness who has affirmed or 
denied gaddinashini for the purpose of disconnecting it from primogem- 
tur6. Not only S 0 | but the plaintiff’s uncle SukK Hain^ being expiessl^ 
questioned on the point, says that if the gaddi custom is proved the plain- 
tiff will not get a share. And Raja Shankar Sineh, who gives much infor- 
mation about family customs in the Agra district, speaks of gaddinashini 
and primogeniture as generally coincident. It is clear that the Subordi- 
nate Judge had no suspicion that the evidence applying to gaddinashini 
could be taken as not applying to primogeniture. The first suggesri m of 
such a distinction comes from the High Court. Theit* Lordships thick 
that when the witnesses affirm or deny gaddinashini they mean to affirm 
or deny primogeniture ; and their constant identification of the two shows 
how closely they are connected in the minds of the families of that 
part- of the country. The custom of gaddinashini has clearly an important 
bearing upon that of primogeniture, though the connection between them 

may not be a necessary one. . 

Head (i).— This brings us to the stage of the family history in which 

actual controversies on this question have sprung up, and they require 
some careful attention. On the death of Moti in the year 1825, the 
eldest of his three sons. Pirthi, became head of the family. Whether hu 
was formally placed on the gaddi has been discussed above ; he O'^rtainly 
represented the estate on the Collector’s books and during his life no ques- 
tion as to the ownership was raised. He died in 1831, when bis brother 
Tikam became head. It seems that immediately afterwards the widow of 
Moti raised a claim on behalf of the youngest son, then a minor, to have 
the estate divided. An agreement was made deferring the question till 
Sbeobaran's attainmeot of full age, and then another agreement was made 
appointing Mr. Bell to be arbitrator. Mr. Bell was a [H] proprietor of 
indigo works in Umargarh, and he held a mortgage oreated^by Moti on the 
estate. 

The precise tenor of the questions referred is one of the many things 
which are left in obscurity on this Record. In his award, which is dated 
16tb January 1843, Mr. Bell states them as being the difference existing 
between the brothers connected with the pretentions of Sheobaran to a joint 
interest in the estate. After referring to two agreements, and a decree of 
Court, none of which are produced, and to the testimony of neighbouring 
zamlndars and younger branches of the family, he states that custom has 
determined the descent of the estate in one individual. Then he refers to 
'* the avowed inclination of Thakur Tikam Singh that his younger brother 
should receive such allowance as may enable him to support himself in a 
manner consistent with the respectability of his descent ; *’ and proceeds 
to award that Sheobaran should have six villages and a plot of land in full 
proprietorship, and should have no further claim upon the taluq. 

7 
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Sheobaran was not content with this award, but immediately after- 
wards sued for his full share in the estate. Tikam insisted on his right as 
eldest brother, and also pleaded the award. Nawab Kuar the widow of 
Pirthi, who was a defendant, supported Tikam. She alleged that she was 
entitled to one-third of the estate, only “ by reason of the family usage, 
and of Tikam Singh being seated on the gaddi, she has refrained from 
making any claim.” The Sudder Amin gave Sheobaran a decree on the 
ground that primogeniture couldsnot prevail except in the families of Rajas 
andRavats ; whereas the Umargarh family did not bear either of those 
titles. As for the award, he held it to be invalid on grounds which have 
nothing to do with the present question. They were overruled by the 
Sudder Court, who, on the ground that Mr. Bell had decided the case in 
favour of Tikam, reversed i-he decree below, and dismissed the suit. Their 
decree is dated the 1st of December 1845. 

From this litigation in the Civil Court we get no additional light 
thrown upon the family custom, unless it be the declaration [12] of Pirthi’s 
widow. The Sudder Amin did not discuss it, but thought that the question 
of primogeniture turned on the use or non-use of certain appellations. 
The Sudder Court had not to express any opinion about it, and did not : — 

As to the bearing of the award, the High Court take a view which 
their Lordships cannot understand. They say : — 

'* Practically, the transaction was one of partition, dividing the family property and 
giving the allottees exclusive control over their shares. 

“ Mr. Bell, in making the award, may have considered that the practice, which is 

not unusual in some places, of giving one portion to the eldest brother — a larger Fhare 

was one which he might follow. 

“ However this may be, we are satisfied that the award operated to transfer to Sheo- 
baran Singh the absolute right in the awarded villages in a manner absolutely inconsis- 
tent with there being the custom alleged." 

This !3 in direct contravention of the language of Mr. Bell, who 
states that his award is not by way of partition, which is prohibited by 
the family custom, but by way of voluntary allowance for Sheobaran’s 
support in a manner consistent with his position. Mr. Bell may have 

made his award on insufficient grounds, or without due inquiry, but his 

opinion is clear. And the opinion of a resident in Umargarh, who had 

dealings with the estate, was a friend of the family, and was so trusted 

by them that they called him in to settle the question of primogeniture 

between them, must have weight in a controversy on that subject. The 

suggestion that Mr. BeUdid not act in good faith, but lent himself to 

the manufacture of evidence, has no basis of fact that their Lordships can 
find. 

(fi).— After all. the award was not acted on. On 18th May 
1848 \^am, declaring that he was full proprietor of mauza Bechupura, one 
of the Umargarh villages not awarded to Sheobaran. made it over absolutely 

^ provision and maintenance. On the 3rd of July 

1864 a wajib-ul-arz for taluqa Umargarh wa^ framed on the declarations 

of the mukhtars of Tikam and Sheobaran. By it Sheobaran is shown to 
^ possession of Bechupura and pattidar of the taluq of Umargarh. 

of several villages, among which 
113J are five of the SIX awarded to Sheobaran. It is calculated that the 

awarded villages were about one-third in value of the whole taluq, and 
that the property ultimately taken by Sheobaran was much less, possibly 
only one-third of the amount awarded. The subsequent enjoyment has 
been in accordance with the recorded titles. 
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This change of arrangement remains totally unexplained, and the 
High Court appear on that account to throw blame on the defendant and 
suspicion on his case. If the defendant could have produced the proceed- 
ings which led up to the award they might have been material. But we 
are not discussing the validity or legal effect of the award, but the amount 
of light which it throws on the alleged custom : and it is difficult to 
suppose that arrangements superseding the award to the disadvantage of 
the younger brother would disclose circumstances to weaken the title of the 
elder. Of course the plaintiff might have compelled an investigation of 
those matters in the first Court ; but it does not seem to have occurred to 
anybody that it was useful to do so, and probably it was not. 

The wajib-ul-arz of 1854 does not contain any statement of family 
custom of inheritance. In wajib-ul-araiz of sei arate mauzas made in 1876 
there are statements importing that primogeniture is the custom; but as 
some of them are showm to have been dictated by Budh, and perhaps all 
were, they do not add to the weight, of his opinion shown in other wa>s. 
The point for which the wajib-ul arz of 1854 was used is that it contains a 
statement relating to lambardars. It says that on the death of a lambar- 
dar bis eldest son becomes lambardar according to the custom of the family. 

The High Court treat this as totally immaterial, because they say the 
choice of lambardar has nothirg to do with the succession to the estate, 
and that gartible estates may have the custom of hereditary lambardars. 
This they prove by referring to Kasha Jalesar. It is difficult to see 
how Jalesar is an instance. As with so many other matters in this 
record, the evidence is obscure. [14] There are two extracts from a 
wajib-ul-arz. No date is affixed to them. By their contents they would 
seem to have been framed in the lifetime of Pirthi. Seoti Earn, to 
whom the High Court refer as showing Budh’s dictation of the wajib-ul- 
araiz of 1876, knows nothing about Jalesar. Supposing these extracts to 
be Budh’s work, their only effect is that the lambardarship is hereditary 
and will go to the eldest son o( the masnadnathin ; and the estate also 
will go to his eldest son. But there are three castes in the Kasba which 
have different customs, and one of tbo^e castes {viz., the Syed caste, 
which their Lordships presume to be Muhammadan) conforms to the 
Muhammadan law. That is quite consistent with the descent by 
primogeniture of the property of the riasat whose chiefs are hereditary 
lambardars, and does not detract from the bearing, whatever it may be, 

of the devolution of lambardarship upon the devolution of property in the 
same family. 

A lambardar represents the estates in all transactions with the 
Government. It is of importance that he should be of capacity for busi- 
ness, and it is usual in a joint family to appoint one of the elder members of 
the family. When it is found that the office devolves by | rimogeniture 
m a family (and there is no suggestion that the wajib-ul-arz speaks falsely), 
it seems to their Lordships a material circumsiance to aid the conclusion 
that the estate devolves in the same way in the same family. 

Bnads {/), ig) and {h) may be taken together, Bijai Kuar is the 
widow of Tikam, and learned about the family customs from Moti’s widow’ 
and presumably from her husband. Besides speaking of primogeniture in 
general terms, she says that alter Moti's death Pirthi obtained the gaddi, 

that Tikam and Sheobaran got maintenance. The statement of 
Pirthi 8 widow against the interest she claimed as hers in the suit of 1843 
has been before mentioned. On the death of Budh some inquiry was 
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held, apparently with reference to the entry of the estate in the Collector’s 
books. One of his widows, Bathorji also called Bijai, deposed to 
the mutation of names in Badb’s time, and to bis intention that the 
defendant should succeed according to the family custom. Another 
[l5] of his widows, Solankbi the mother of Narindhpal, also deposes to 
the custom on the same occasion. Neither of those two widows have 
been examined in the present suit, but their depositions have been put in and 
treated as evidence. Narsingh, the son of Sheobaran, speaks to the suc- 
cession from Anrodh’s time, according with Bbairon’s peJigree, except 
that he ascribes to Jawahir three younger sons instead of one. He says 
that he beard from bis father. He is open to the observation that he 
gives an impossible date to one communication from his father, that 
his father died when he was about 11 years old, and that he is indebted 
to the defendant, to what amoimt does not appear. Unless it be for the 
debt, he does not seem to have any interest to support traditions in 
which be does not believe. 

Seven Jadon Thakurs, and another neighbouring Thakur of a 
different caste, affirm tbe custom in gener>il terms, and also estab- 
lish the installation of tbe defendant and his father by direct evidence, 
and affirm other installations by tradition and hearsay. Their evidence 
varies in detail and is not given by rote. It is quite unshaken by cross- 
examination. 

All this evidence is subject to the observation that it is given after 
the dispute with Sheobaran, that the ladies are pardanashin, that the 
witnesses speak to what they have heard when very young, and so forth. 
These observations would have much greater weight if there had been any 
dispute before Sheobaran’s time, or if there were evidence conflicting with 
that given for the defendant. But within the family itself there is no 
conflict of opinion. The plaintiff has produced no evidence but that of 
several Thakurs. Jadon and others, who deny the custom in general terms 
and in identical language. Bat the value of their denial, small in itself, is 
reduced to nothing by the fact that they also deny the installation of 
Budh and the defendant, which are proved by conclusive evidence. One 
of them indeed, Hari Ram. says that 20 or 22 years ago the riasat; was 
partitioned in his presence. But he only adduces as proof some remarks 
which Tikam made to him quite at variance with the [16] known facts. 
And he does not even know that Sheobaran ever sued for a partition. 

Tbe High Court say that the plaintiff's wicnesses must have known of 

the custom if it had existed, and ought to be believed. But people who 

knew nothing of the gaddi custom or of actual installations are nob likely 

to have known or cared anything about the custom of inheritance. There 

need be no imputation on their veracity, for, with the exception of Hari 

Ram. they only speak to negatives, and are guilry of nothing wor^e than 

tbe common error of assuming the non-existence of that which is nob 
known to them. 

Their Lordships conclude that there is no contradiction of the defend- 
ant s case ; and that the propositions of the Subordinate Judge are 
established by sufficient proof. AU the lines of evidence here examined 
converge upon the same point. Perhaps no one of them would, if stand- 
mg alone, be conclusive m favour of the defendant’s case ; bub taken as a 
whole they are conclusive. The High Court should have dismissed the 
plaintiff 8 appeal, and it is now right to discharge their order and to restore 
that of the Subordinate Judge, and to direct that the respondent shall pay 
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the costs of his appeal to the High Court. Their Lordships will humbly 1896 
advise Her Majesty to this effect. The respondent must pay the costs of June 37, 
this appeal. 

Appeal allowed. 

Solicitors for the appellant : Messrs. White and DeBuriaette. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihiian. 


Mathura Das and others [Defendants) v. Bhikhan Mal 

AND OTHERS (Plaintiffs):'^ [I3tb July, 1896.] 

Interpretation of document — Devise by a Bindu in favour of a female^hresumption as 
• to intention of testator concerning the estate to be taken by the devisee. 

Ooe M. R., a separated Hindu, died io 1863, leaving him surviving two daugh- 
ters and a daughter-in-law, Musammat Sohni, the widow of a pre-deoeased son. 

[17] During his lifetime M. R. had caused to be recorded in the vjaJib-uUarzes 
of two villages, D. and A., owned by him — "Musammat Sohni, wife of my son 
Balig Ram, shall be regarded as owner after my death.” In the wajih-ul-ars of 
a third village the following entry was recorded— “ After my death Ganga Sahai 
the adopted son, and Musammat Sohni, the wife of Salig Ram, shall have a right 
to the property.’* 

Subsequently to the death of M.R. the nature of the estate taken by Musam- 
mat Sohni in the villages D. and A. oame before a Courc of law and Musammat 
Sohni did not ohalleinge the decree whioh waa then passed declaring her interest 
to be only a life estate. 

Held that under the above circumstances and having regard to the sentiments 
prevalent amongst Hindus on the subject of the devolution of immoveable pro- 
perty upon females, the deviee of the villages D. and A. must be taken to convey 
an estate for life only and not the absolute ownership in the villages. Sreemutty 
Boorjeemoney Dossee v, Denobundoo Mullick (1) and Moulvie Mahomed Shumsool 
Booda v, Bhewukram (2) referred to. Btra Bat v, Dakshmi Bai (3) and Koonj 
Behari Dhur v. Prem Chand DuU (4) oonsidered. 

[R., 28 A. 488 = 8 A. Ii.J. 415=*8Bom. L.R. 403 = 8 G.L.J. 694 = 10 C-W.N. 730 = 33 
(316)^*^^ M.L.T. 171; 2 0,0. 226 (233) ; 9 0,0. 119 (122) ; 1 8.L.R. 211 

The facta of this case aufQoienty appear from the judgment of the 
Court. 

Pandit Sundar Lai and Munsbi Ram Prasad, for the appellants. 

Mr. D. N, Banerji, Babu Durga Charan Banerji and Pandit Baldeo 
Ram Da/oe, for the reapondents, 

JUDGMENT. 

Banerji AND Aikman, JJ. — The suit in which this appeal has arisen 
relates to the estate of one Moti Bam, a separated Hindu, who died in 
1862, leaving him surviving two daughters and a daughter-in-law, Musam- 
mat Sohni, the widow of a predeceased son. On Moti Ram’s death 
Musammat Sohni took possession of the estate, and remained in possea- 
aion till her death on the 16bh of September 1881. The daughters of 

* First Appeal, Ko» 167 of 1894. from a decree of Pandit Banai Dbar, Subordinate 
<^adge of Meerut, dated the 18th May 1894. 

(1) 6 M.I.A. 626. (2) 3 LA, 7. (8) 11 B. 678. (4) 6 C. 084. 
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Moti Bam died duriogthe lifetime of Sohoi. Upon her death, the defend* 
ants obtained mutation of names in their favour and took possession of 
the property, which is still in their possession. 

The present suit was instituted on the 25tb of August, 1893, by three 
out of the hve sons of Moti Ham’s daughters. They claim a tbree*fifths 
share of the property, together with mesne pro6ts, on [18] the allegation 
that they are entitled to that share and have been wrongfully kept out 
of possession. The hrst two defendants are the remaining grandsons of 
Moti Bam. The other defendants are the descendants of his brother 
Hulas Bai. 

The main defence to the suit was limitation, the defendants urging 
that the possession of Musammat Sohni was adverse to the plaintiffs. 
Ganga Sahai, the second defendant, raised a further plea to the effect that 
be bad been adopted by Moti Bam. 

The Court below found on both poinf^ in favour of the plaintiffs and 
made a decree in their favour. The defeudants have appealed, and they 
have repeated in their memorandum of appeal the grounds on which they 
contested the claim in the Court below. 

There can be no question, and it is indeed conceded, that as the 
inheritance to Moti Bern's estate opened out in 1862. the plaintiffs’ claim 
would be barred by the law of limitation, unless they could pray in aid 
the estate held by Musammat Sohni after Moti Barn’s death. The whole 
question therefore binges on the nature of that estate. As the husbaud of 
Musanamat Sohni predeceased Moti Bam, she was not entitled to succeed 
to Moti Barn’s property by right of inheritance. The plaintiffs state in 
their plaint that she obtained possession under the will of Moti Ram 
recorded in the administration paper of two villages, and that the estate 
conferred on her by the will was that of a Hindu widow, which termi- 
nated on her death, In the toajib^uharz of Daryapur Moti Ram caused 
the following statement to be recorded : — “ Musammat Sohni, wife of my 
son Salig Bam, shall be regarded as the owner (ma/iA;) after my death." 
A similar entry was made in the wajib-ul-arz of Alawalpur, with the addi- 
tion of the words — “ No other person shall have anything to do with this 
property." Both parties are agreed that the statements recorded in the 
toajib-id-arzes amounted to a testamentary bequest in favour of Sohni. 
They differ as to the nature of the estate devised to her. Whilst the plaint- 
iffs contend that the said estate was that of a Hindu widow, it is urged 
on behalf of the defendants that an absolute gift was made in favour of 
Sohni [19] under the will of Moti Bam. We have therefore to construe 
the said will. 

The rule as to the construction of the will of a Hindu was thus Stated 
by their Lordships of the Privy Council in SrecTmitty Soorjeernoney Dossee 
V. Denohundoo Mullick (1) The Hindu law no less than the English 
law points to the intention as the element by which we are to be guided 
in determining the effect of a testamentary disposition; nor, so far as we 
are aware, is there any difference between the one law and the other as to 
the materials from which the intention is to be collected. Primarily the 
words of the will are to he considered. They convey the expression of 
the testator s wishes ; but the meaning to be attached to them may be 
affected bv surrounding circumstances, and where this is the case those 
oircumstaoces no doubt must be regarded. Amongst the circumstances 
thus to be regarded, is the law of the country under which the will is 


{1} 6MJ.A. 576 (550). 
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made and the dispositions are to ba carried out. If that law has attached 
to particular words a particular meaning^ or to a particular disposition a 
particular effect, it must be assumed that the testator, in the 'lispositioDS 
which he has made, had regard to that meaning or to that effect, unless 
the language of the will or the surrounding circumstances displace that 
assumption." 

In Moulvie Mahomed Shumsool Hooda v. Sheiuukram (1) their Lord- 
ships observed : — “In construing the will of a Hindu it is not improper to 
take into consideration what are known to bs the ordinary notions and 
wishes of Hindus with respect to the devolution of property. Ic may he 
assumed that a Hindu generally desires that an estate, soecially an 
ancestral estate, shall be retained in his family ; and it may be assumed 
that a Hindu knows that, as a general rule, at all events, women do not 
take absolute estates of inheritance which they are enabled to alienate. " 
Bearing these observations of their Lordships of the Privy Council 
in mind, we have to construe the will of Moti Ram. 

[20] We are unable to agree with the contention of the learned 
counsel for the respondents that every bequest in favour of a Hindu 
widow should be regarded as the bequest of a life estate only, unless 
the contrary appears from the terms of the testamentary instrument. 
In Hira Bai v. Lakshmi Bai (2), on which the learned counsel has relied, 
all that the learned Judges held was that *’ in the absence of express words 
showing such an intention, a devise to a wife does not confer an estate of 
inheritance, but carries only a widow's estate as understood by Hindu h w ” 
(at p. 378). The learned Judges referred to Koonjbehari Dhur v. Premchand 
Butt ( 3 ), as an authority for that view. The case referred to was that of 
a gift in favour of a wife by her husband, and it was decided on the 
authority of the Tagore Law Lectures for 1878, p. 333. There the learned 
author, in dealing with the restrictions on a woman's power over her 
sfndfcaw, remarked that the power of a woman over immoveable property 
obtained in gift from her husband is not absolute, and she has no right of 
alienation at any rate during the lifetime of the husband, unless such 
right is expressly conferred on her by the husband. The present case is 
not that of a gift made by a husband in favour of his wife. Musammat 
^hni was the widow of a pre deceased son of Moti Ram, and the rule of 
Hindu law relating to the stridhan of a widow acquired under a gift from 
husband cannot apply to her. It is not neceesary for us to say for 
the purposes of this appeal whether or not we sgree with the view expressed 
in the rulings cited above as to the right of a widow taking property 
under a gift from her husband. In our opinion where the terms of a be- 
quest are ambiguous we have to look to the intention of the person making 
tde be'quest, and if from the surrounding circumstances it appears that the 
intention was to make a bequest of a widow’s estate only, that intention 
should be given effect to and the estate devised should be held to be 
a widow’s estate only. In the present instance the recital in the 
wajib^ul-arzeSt which must be regarded as testamentary instruments, 
have said, to the effect that Sohni should be regarded as tbe 
L21J malik after the death of Moti Ram, the testator. There are no clear 
words oonferriog on^ her an absolute proprietary title# The use of the 
word malik (owner) is oonsistent both with an intention to bestow on her 
a widow B estate and also the estate of an absolute owner. In the wajib- 
Ul’Orz of a third village, Pali, which is not in dispute in this case, Moti 

(1) 3 I.A. 7 (14). (2) 11 B. 678. (3) 6 0. 684. 
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Ram said : — ‘‘After my death Ganga Sahai, the adopted sou, and Musam- 
mat Sohni, the wife of Salig Ram, shall have a right to the property.” 
The oiroumstance of his associating the name of Ganga Sahai with that 
of Sohni, and the use of the vague expression referred to above indicate 
in our opinion that the intention of Moci Ram was not to give to 
Sohni an absolute estate. This conclusion is fortified by the fact that 
Sohni ' herself and the defendants and their predecessors in title sub- 
mitted to a finJing of the Subordinate Judge of Meerut made in a 
suit decided on 21st August 1868, to the effect that Sohni held a 
widow’s estate only in respect of the property left by Moti Ram. That 
suit was instituted by some of the defendants and the predecessors in title 
of the other defendants to set aside a mortgage executed by Sohni, and 
for recovery of possession of the property of Moti Ram held by her. 
In that suit it was held that she bad a life estate in the property and that 
the alienation would be valid during her lifetime. Both Sohni and the 
plaintiffs to that suit submitted to that judgment. We do not imply that 
that judgment operates as res judicata in the present case or can be treated 
as evidence, as between the present parties, as to the nature of Sohni’s 
title. But we cannot lose sight of the fact that Sohni acquiesced in 
that judgment which declared her to have only a life estate, and, so 
far as is shown, took no steps to assert an absolute proprietary title. 
The present defendants allowed Sohni to continue in possession ; and when 
on her death they applied for mutation of names, on the 5th of October 
1881. they referred in their application to the decree of the 2l8t of August 
1868 and stated that, as under that decree Sohni and the transferees from her 
were to remain in possession during her lifetime, they, the applioantc, were 
entitled to have their names entered in tne revenue pvpsrs after her death. 
[22] These circumstances show that the defendants themselves under- 
stood the bequest made by Moti Ram in favour of Sohni to he that of a 
widow’s estate. There can be no doubt that the defendants have not a 
better title to the property than the plaintiffs. But that fact alone would 
not certainly entitle the plaintiffs to a decree, if the possession of Sohni 
was under an adverse proprietary title. Having regard to the terms in 
which Moti Ram bestowed the property on her, to the inference to be 
drawn as to his intention from the general anderstanding among Hindus 
as to the nature of a woman’s estate and to the fact that she herself and 
the defendants, or their predecessors in-tible, regarded her estate as that 
of a Hindu widow with limited right, we are of opinion that the Court 
below has rightly held that the plaintiffs were equally entitled with the 
defendants to succeed to Moti Ram’s estate on the death of Musammat 
Sohni. This appeal, therefore, fails and is dismissed with coats. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox, Mr. Justice Blair and Mr. Justice 

Aikman, 


Tapesri Lal and others (Defendants), v. Deokinandan Rai 
AND OTHERS (Plaintiffs).^ [15th July, 1896.] 

Oivtl Procedure Code, s. 293 — Execution of decree — Sale in execution^Order for rc- 
coveryof deficiency of re-sale-- Suit to set aside order-^Certificate of amount of 
deficiency. 

Beld that a suit will lie to set aside an order passed under S. 293 of the 
Code of Civil Procedure. 

Held also that the fact that certificates provided for by S- 293 of th*» Code 
has not been granted will not prevent the decree-holder or the judement- 
debtor, as the case may be, from recovering from the defaulter the deficiency 
arising on a re-sale of property sold in execution of a decree but not paid for. 

[P.. 12 Ind, Oas. 360 (361)= 7 N.L.R. 134 (135).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Jwala Prasad, for the appellants. 

Mr. T. Conlan, for the respondent. 


JUDGMENT. 

[23] Knox. Blair and Airman, JJ.— The parties to this second 
appeal are Babu Deokinandan Rai, and Sheobalak Rai, who have been 
compelled by an order made under s. 293 of the Code of Civil Pro- 
cedure, to pay the deficiency of price which happened on a re-sale of 
property purchased by them and not paid for, and Tapesri Lal and others, 
the judgment-creditors, who by virtue of that order recovered from Babu 
Deokinandan Rai and Sheobalak Rai, the aforesaid deficiency of price 
and the expenses on the re-sale. Babu Deokinandan Rai and Sheobalak 
Rai claimed in the suit out of which this appeal arises to recover the 
amount paid by them upon the ^ound that the judgment-creditor 
recovered the money without any certificate furnished by the officer holding 
the sale, a preliminary which they contend was absolutely necessary 
before the amount could be recovered. Both the Courts below have held 
that the absence of the certificate mentioned in s. 293 of the Code 
of the Civil Procedure is a fatal defect. The order of the Court passed 
without this preliminary certificate is according to them illegal and 
without jurisdiction. They accordingly decreed the suit brought by the 

reapondents. 

In appeal before us the contention is that the suit of the res- 
^ndent is barred by article 13 of schedule II of the Indian Limitation 
Act, 1877, and further that the appellant is not prejudiced by the neglect 
or omission, if any, of^the officer holding the sale to certify to the Court 
the deficiency of price and the exp^^nsea attendant on the re-sale. 

In our opinion the plea that i he suit was barred by limitation entirely 
fails. ^ It is true that the order passed by the Court under whose 
direotions the sale w as held is dated the 2nd of March 1839. But an 

^**1*®*' of 1894. from a decree of M'iulvi Mubammed Ismail, 
Maitionei Sabordinate Judge of Qbazipur, dated the QUt November 1893, modifyiog 
a decree of Babu Sbeooharan Lal, Mansi! of Basra, dated the 8Ut July 1898, 
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1896 appeal was lodged from that order, and the date of the final deoision in 
July is. the case by a Court competent to determine it finally was the IQth of 

March 1892. The respondents are entitled to have this period 

Appel- excluded in computing the period of limitation, and if it be so excluded, 
LATE the present suit, which was instituted on the 9th of March ^243 1893^ 
Civil within one year from thelOth of March 1892, and consequently within 

time. 

19 A. 22=3 In arguing the second plea the learned vakil who appeared for the 
16 A.W.N. appellants divided his arguments into two heads: the first being that a 
(1896) 168. suit to set aside an order passed under s. 293 was not maintainable : 

and the second that the certidcate mentioned in s. 293 was not so 
essential that its absence would prevent a judgment-creditor or a judg- 
ment-debtor, as the case might be, recovering from the defaulter. His 
argument was that the order in question had been passed by a competent 
Court ; it was intended by the Legislature, who have made no provision for 
appeal, to be a final order. He drew our attention to s, 283, and con- 
tended that the absence of any similar section relating to orders passed 
under s. 293 was strong ground for the conclusion that the Legisla- 
ture did not intend that a suit should be brought to set aside such orders. 
Bun there is a vast difference between orders passed under ss. 280, 281,. 
or 282 and orders passed under s. 293. The former class of orders are judi- 
cial or quaai judicial orders. They are not to be passed except after an in- 
vestigation made and opnortunity given to the parties interested to adduce 
evidence. No such provision is made with regard to orders passed under 
8. 293. S. 293 contemplates that the officer holding the sale shall simoly 
go through the arithmetical process of calculating accurately what 
deficiency of price has taken olace and what the expenses attending the 
re-sale were. To no one interested is any opportunity civen of being 
present at or of questioning the arithmetical process aforesaid. The officer 
draws up bis certificate and upon that certificate the Court also proceeds,, 
at the instance of the parties authorized to set it in motion, to recover 
the amount certified, just as if the certificate were a decree and the Court 
were the Court executing a decree. Any order passed by a Court under 
such circumstances is in effect an administrative and not a judicial order. 
We know of no precedent or authority standing in the way of such orders 
beii^ questioned by a separate suit. There being no enactment in 
[25] bar, the suit was in our ooinionone which the Court had jurisdic- 
tion to try, and the argument that the suit was not maintsinable has no 
force. 

As regards the question whether a certificate by the officer holding 
the sale is so essential a preliminary that without it a Civil Court cannot 
at the instance of the judgment-creditor or judgment-debtor, order a 
recovery from the defaulter, we were referred to no authority or precedent 
on the point. The learned counsel for the respondents took his stand 
upon the language used in s. 293. He pointed out to us that the 
provision requiring a certificate did not exist in Act No. VIIL of 1859. 
Its insertion in the piesent Code must have been, so he argued, of set 
pm'pose. A careful consideration of s. 293 satisfies us that we should 
not be warranted in drawing the conclusion he asked us to draw 
from the language contained in it. Two things are provided for by that 
section. The first is that the deficiency of price and expenses attending 
the re-sale shall be entered in a certificate to be drawn up by the officer 
holding the sale. . The second is that the deficiency in those expenses 
shall be recoverable from the defaulter in the, manner set out. Bat 
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each provision is independent of the other, and there is no word or 
expression compelling us to hold that the first is a condition prece- 
dent to the second. It is easy to see that if it were a condition 
precedent cases of very great hardship and injustice might ensue. 
The officer holding the re-sale might die before he had granted the 
certificate, or he might be prevented in other ways from making such 
a certificate. His incapacity to grant the certificate might be due to no 
fault of the judgment-creditor or the judgment-debtor. To debar these 
persons from recovering money to which they are entitled both in law 
and equity merely because of such an incapacity would amount to a 
miscarriage of justice. We prefer to put upon the section an interpretation 
which it can bear and which will not result in such hardships. ^ The 
result, therefore, is that this appeal will prevail. The appeal will bo 
decreed. The judgment and decree of the lower appellate Court will bo 
set aside and the case [26] remanded to the lower appellate Court with 
instructions to re-admit it upon its original tile of pending appeals 
and to dispose of it according to law. Costs will abide the event. 

Appeal decreed and cause remanded. 
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FULL BENCH. 

Before Sir John Edge, KL, Chief Justice, Mr, Justice Knox, Mr. Justice 

Blair, Mr. Justice Banerji, and Mr, Justice Aihman. 


Lachman Das (Plaintiff) v. Khunnu Lal and others 

(Defendants),* [l6th July, 1896.] 

Hindu law— Joint Hindu fa7nily— Liability of grandsons to pay inUresl on tli£ir grand- 
faUier's debts— Mortgage, 

The mortgagee from a Hindu of the joint ancestral property of the latter can 
enforce his mortgage against the grandson of the mortgagor for the realisation of 
the interest secured by the mortgage in addition to the principal amount of tho 
mortgage. Harasimliarav Krxshnarav v. Antaji Virupaksh (1). Nano^ni Babua- 
sin V. Modhun Mohun (2), Hanooman Persaud Panday v. Mmsamat Dabooee 
Munraj Koonweree (3) and Oirdharee Lall v. Kantoo Lall (4) referred to. 

[R.. 31 A. 176«6A.L.J. 263; 2 0 W.N. 603.] 

The facts of this case sufficiently appear from the judgment of tlie 
majority of the Court. 

Pandit Sunday Lal and Babu Jogindro Math Ghaudhri, for the appel- 
lant. 

Mr. D. N. Banerji, for the respondents. 

The Judgment of Edge, C. J., Blair, Banerjbe and Airman, JJ., 
was delivered by Banerji, J. — 

JUDGMENT. 

This appeal has arisen in a suit brought by the appellant under 
s. 88 of Act No. IV of 1882 for sale under two mortgages dated, res- 
pectively, the 25th of October 1881 and the Ist of November 1881, 

• First Appeal No. 189 of 1894, from a decree of Maulvi Ahmad Ali, Subordinate 
Judge of Aligarh, dated the 18th April 1894. 

(1) 3 B.H.O.R. 61 at p. 64. 

(8) 6 M.I.A. 898. 


(3) 18 0. 21. 

(4) 1 I.A. 331. 
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executed by one Murlidhar, now deceased. The defendants are the grand- 
sons of Murlidhar, being the sons of his deceased son Ajudhia Prasad. 

There is no dispute in this appeal in regard to the mortgage 
bond dated the Isb of November 1881. It is the other bond with 
[27] which we are concerned. The amount claimed under that bond is 
Rs. 1,000, on account of principal, and Rs. 2,334-7-9 on account of interest, 
total Rs. 3,334-7-9. 

The defendants urged that they were not liable under Hindu law to 
pay as interest any sum in excess of the principal amount secui-ed by the 
bond, and they paid into Court Rs. 2,000, for payment to the plaintiff . 

The lower Court found that the mortgaged property was the joint 
ancestral property of the family, that the debt had not been incurred for a 
family necessity, but was a personal debt of Mm*lidhar. and that it was 
nob tainted with immorality. The Court held that the defendants were 
liable to pay the debt “ by reason of their pious duty as Hindus;" that 
“ their obligation to pay the debt arises out of a rule of Hindu law and is 
therefore limited by the restrictions imposed by that very same law,” and 
that under Hindu law a grandson was " not bound to pay any interest at 
all." It accordingly made a decree for the principal amount only and 
dismissed the whole of the claim for interest, although the defendants 
had paid into Court Rs. 1,000 on account of interest. 

The correctness of this judgment and decree has been assailed in this 
appeal on behalf of the plaintiff. The findings of fact of the Subordinate 
Judge have not been questioned, but it is urged that he has erred in 
dismissing the claim for interest on the authority of Hindu law and that 
he has misapplied the rules of that law on the subject. 

The following authorities were referred to in the course of the argu- 
ment Vrihaspati, Chapter XI (Sacred Books of the East, Vol. XXXIII 
pages 319 and 323) ; Narada (Ib. p. 42) ; Vishnu Smritis, Chapter VI (76! 
Vol. VII, p. 44) ; Colebrooke’s Digest, Vol. I, Madras Edition, pp. 185, 
207, 208 and 227 ; the Viramitrodaya (p. 154, Golab Chandra Sarkar's 
translation) ; the Vyavahara Mayukha (Mandlik’s Edition, p. 112) • 
the Vayavastha Chandrika, Vol. I, pp. 238 and 240 : Mayne’s Hindu l.aw 
and Usage, paragraph 282, p. 324. 5th Edition ; Girdharee hall v. [28] 
Kantoo Lall (1) ; Narwmi Babziasin v. Modhun Mohun (2) ; Narasvnharav 
Krishnarav v. Antaji Virupaksh (3) ; Ponnappa Pillai v. Pappuvayyannar 
(4) ; Muddmi Gopal Lall v. Mussamynat Gowrunbutty (5) ; Bissessur 
Lall Sakoo v. Litchmessur Singh (6) ; Muttayan Chettiar v. Sangili Vira 
Pandia Chinnatambiar (7) ; and Lachmi Nurain v. Kimji Lai (8). 

The question we have to determine is whether the mortgagee from a 
Hindu of the joint ancestral property of the latter can enforce his mortgage 
against the grandson of the mortgagor for the realization of the inte^rest 
secured by the mortgage, in addition to the principal amount of the mort- 
gage. or whether the liability of the mortgaged property in the hands of 
the grandson extends only to the principal amount. The question is a 
novel one and is not covered by the authority of decided cases, except a 
case in the Bombay High Court to which we shall refer hereafter. 

The obligation of a Hindu son or grandson to pay the debt of his 
ancestor, the debt not being of an immoral character, is founded on the 
following texts : — 


(1) II A. 321=22 W.R. 56. (2) 13 0. 21. 

(4) 4 M. 1. (6) 15 B.L.R. 964. 

(7) 9 I.A. 198. (8) 16 A. 449. 


13) 12 B.H-O.R. 61 at p. 64. 
(6) 5 O.L.B. 477. 
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Narada says : — The father being dead, it is incumbent on the sons 
to pay his debt each according to the share (of inheritance), in case they 
are divided in interests. Or if they are not divided in interests, tlie debt 
must be discharged by that son who becomes manager of the family estate. 

“ If a debt has been legitimately inherited by the sons, and left 
unpaid by them, such debt of the grandfather must be discharged by his 
grandsons. The liability for it does not include the fourth in descent. " 
(Saored Books of the East, Vol. XXXIII, pp. 41 and 42.) 

According to Vrihasoati, the father’s debt must bo paid first of all, 
and after that a man’s owo debt ; bui a debt contracted bv the paternal 
grandfather must always be paid [29] before these two even,” (Cliaptor Xf , 
V. 48: Sacred Books of the East, Vol. XXX [II, p. 328.) 

The texts of Vishnu, Yajnavalkya and Katyayaua are also to the 
same effect. 

The reason for the above rule appears from the following text of 
Narada : — Fathers desire male offspring for their own sake, reflecting ‘this 
son will redeem me from every debt whatsoever due to superior and in- 
ferior beings.’ Therefore a son begotten by him should relinquish his own 
property, and assiduously redeem his father from debt, lest he fall into a 
region of torment.” (Colebrooke s Digest, Vol. I, p. 202 ; Book I. 
CLXXXIX). 

In the case of the grandson, the obligation to pay the debt of the 
grandfather is limited to the principal amount of the debt by the following 
text of Vrihaspati: — 

The father’s debt, on being proved, must be paid by the sons as ii 
it were their own ; the grandfather’s debt must be paid (by his son’s 
sons) without interest/’ (Chapter XI. v. 49, Sacred Books of the East, 
Vol. XXXIII, p. 328.) Katyayana also ordains that “a debt of the 
grandfather shall bs paid by his grandsons without interest.” (Colebrooke’s 
Digest, Vol. I. p. 207. Book I, Chapter V. CXCVII.) The same rule 
was adopted by the Vyavabara Mayukha. (Mandlik’s translation, 

p. 113.) 

It is contended on behalf of the respondents that as the Hindu law 
which imposes on the grandson the obligation to pay the debts of his 
grandfather limits that obligation to the principal amount of the debt 
only, the courts in enforcing the obligation should not enforce it unfetter- 
ed by the limitation. 

It may be observed that the liability imposed by the texts of Hindu 
law referred to above on the son or grandson to pay the debt of 
his father or grandfather is a personal liability, irrespective of the 
existence of assets. The courts, however, except in the single case 
which arose in the Presidency of Bombay, have held that the liability 
18 only proportionate to the extent of the assets which have come 
to the son or grandson. The courts were evidently of opinion that 
the texts of the sages on the uoint contain [30] rules of moral 
obligation only, directory and not imperative. Most of the rulings 
bearing on the point have been cited in the note to paragi’aph 280 of 
Mayne’s Hindu Law and Usage (6th edition, p. 322). The solitary 
ease m the Bombay Presidency to which we have referred is that of 
^^^simharao Krishnirav v. Antaji Virupaksh^ decided on the 8th 
of March 1866 (l), in which according to the bead note, it appears to have 
been held that the grandson of a Hindu is bound to pay the debt of his 
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grandfather, independent of assets, but without interest, according to the 
doctrine of the Maharashtra School." The judgment itself as i*eported 
does not contain any reasons for the above ruling, and, even if it can be 
regarded as an authority at all, it may be an authority in the province 
governed by the ^laharashtra School and not in these provinces where the 
doctrines of the Benares School of the Mitakshara Law prevail. This 
decision, however, led to the enactment of the Bombay Act No. VII 
of 1805 by which the liability of the son or grandson of a deceased 
Hindu for the debts of the deceased was limited to the extent of the pro- 
perty of the deceased received or taken possession of by the son or 
grandson and not duly applied. We have not been referred to, nor are we 
aware of any other ruling in which it was held that a grandson was 
liable only for the principal amount of the debt of his gi*andfatlier. 
The texts of Vishnu and Yajnavalkya do not place any such limit 
on the extent of a grandson’s liability, but treat the liability of the 
son and the grandson to discharge the debt of their ancestor as co- 
extensive. (See Colebrooke’s Digest, Vol. I, Book I, Chap. V CLXVIII 
and CLXX.) It is true, that, according to the decisions of their Lordships 
of the Privy Council, the pious obligation of a Hindu son or grandson 
to pay the debt of his father or grandfather, not tainted with immora- 
lity, creates a legal liability but their Lordships have not limited the ex- 
tent of the liability, in the case of the grandson, to the principal amount 
of the debt only, or, in the case of the son, to the priucipal and interest 
not exceeding the principal. In Nanomi Babmsin v. Modhun Mokun 
[31] (l) their Lordships said — The decisions have for some time 
established the principle that the sons cannot set up their right against 
their father’s alienation for an antecedent debt or, the creditors' remedies for 
their debts^ if not tainted with immorality.’ The words we have emphasiz- 
ed clearly show that in the opinion of their Lordships the creditors of 
the father are entitled to pursue their remedy against the joint ancestral 
estate for the realization of the amount of the debt due from the father 
under the contract entered into by him. that is, for the principal and the 
stipulated amount of interest, where interest has been agreed to be paid. 
Whatever the texts of the authorities on Hindu Law may be, we are 
bound to administer that law as interpreted and enforced by their 
Lordships of the Privy Council. In Runooman Persaitd Panday v. 
Musammat Babooee Munraj Koonweree (2) in which the question of the 
son's liability arose, their Lordships held ; — " The freedom of the son 
from the obligation to discharge the father’s debt has respect to the 
nature of the debt and not the nature of the estate, whether ancestral or 
acquired by the creator of the debt.” This rule has been followed in all 
subsequent cases beginning with the case of Girdharee Lai v. Kantoo Lai 
(3). In all these cases their Lordships confined their observations to the 
nature of the debt of the father and not to the amount of it, and held 
that if the debt was one which it was the pious duty of the son to pay 
the creditor could pursue against the estate in the hands of the son the 
same remedy that he could have pursued against the fathei* had he been 
alive. There can be no question that the creditor was entitled to recovei 
from the father the principal amount of the debt as well as interest on 
that amoimt, at the contracted rate. He is equally entitled to recover 
the same from the son, and it is not competent to the son to say that he 
is not liaole a larger amount of interest than that enjoined by the 

*_ 

(1) 13 0. 21. (2) 6 M.l.A. 393 at p. 421. (3) 1 1.A. 321=22 W. R. 66. 
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texts of Hindu sages. The same principle applies to the case of tho 
grandson, and it is not open to him to contend that his liability extends 
only to the principal amount of the debt. 

[32] The particular question now before us was not, it is true, con- 
sidered and determined by the Lords of the Privy Council ; but the etfect 
•of their rulings is, in our opinion, to render the sons and grandsons of a 
Hindu debtor liable to the same extent as the debtor himself, provided 
they were possessed of sufficient family property or assets of the debtor 
not otherwise duly applied. Any other conclusion will, in our judgment, 
lead to numerous and serious complications in the framing of a decree for 
sale under s. 88 of Act No. IV of 1882 in the case of a mortgage of 
joint ancestral property made by a Hindu who has sons and grandsons 
and whose sons and grandsons have, under Section 85, been made parties 
to the suit for sale according to the ruling of the Full Bench in Badri 
Prasad v. Madan Lai (1). 

In our judgment the Court below has erred in dismissing the claim 
for interest. We allow the appeal and vary the decree below by adding 
to the amount of that decree Es. 2,334-7-9, as interest on the bond of the 
25th of October 1881. The appellant will get his costs in the Court below 
and in this Court. 

We extend the time for payment of the mortgage money to the 15th 
of January 1897. 

The objection under Section 561 of the Code of Civil Procedure is not 
pressed and is dismissed with costs. 

Kkox, J. — The facts of this case have been fully recapitulated in the 
judgment just delivered and therefore I do not intend to go over them 
again. I only wish to add a few observations upon the question referred 
looked at from the standpoint of the texts of Hindu Law. 

The question which has to be determined is whether a Hindu grand- 
son who is prepared to pay a debt incurred by his grandfather is also 
bound to pay the interest which may have accrued and would in ordinary 
circumstances be due and payable in addition to the principal debt. The 
decision of their Lordships of the Privy Council in Nanonii Babiiasin v. 
ModhunMohun (2) to the effect that sons in a Hindu joint family cannot set 
up their rights against [33] their father’s alienation for an antecedent debt, 
or against his creditor’s remedies for their debts, if not tainted with immo- 
rality, would appear to compel us to answer the question in the affirmative. 
But it was contended on behalf of the respondents that the case before their 
Lordships was not the case of grandsons being made responsible for the 
debts of a grandfather. It was pointed out that nowhere in that case or 
in the cases which were cited to their Lordships at the hearing of the case 
had any reference been made to the text of Hindu Law which deal with 
the liability of grandsons under such circumstances. All that the res- 
pondents maintained in the present appeal was that they were not, 
according to Hindu law, liable for interest, at any rate in excess of tho 
principal debt. In support of the contention we were referred to several 
passages from Hindu text-books, the chief being one from Brihaspati, 
Ohap. XI, Sloka 49. That sloka, as translated by Dr. J. Jolly in the 
Sacr^ Books of the East, Vol. XXXIII, p. 328, runs as follows : — 

'*Tho father’s debt on being proved must be paid by the sons as if it 
wore their own, the grandfather’s debt must be paid by his son’s sons 
without interest, but the son of a grandson need not pay it at all.” 

( 2 ) 18 0 . 21 . 

I 

I 


(1) 15 A. 76. 
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We were also referred to the same passage in the Digest of Hindu 
Law by Jagannatha Tarkapanchanana as translated by H. T. Colebrooke 
(Madras Edition, 1864, p. 185). On the authority of these and other 
texts to the same effect rests the contention that a grandson who may have 
to pay a debt incurred by his grandfather is not liable for the interest on 
such debt. A closer examination, however, of the passage quoted from 
Brihaspati shows that the contention rests upon insufficient grounds. 
Brihaspati divides the chapter in which he deals with debt into three 
portions. The first portion (slokas 1 — 38) deals with money lent upon 
the security of pledges or deposits ; the second (slokas 39 — 53) is devoted 
to money lent upon “ trustworthy sureties.’* The remainder of tha 
chapter is taken up with recovery of money lent. If the case before 
us falls under any portion of the chapter it would fall under [34] the 
first portion. The cardinal rule relating to the payment of interest 
upon money lent upon pledges or deposits is contained in Sloka 
2"' which, subject to restrictions which follow, lays down that interest 
shall be taken by the creditor so long as the principal remains unpaid. 
The limit in these cases to interest would appear to be interest equal in 
amount to the principal. The sloka upon which the learned counsel for 
the respondents relies is one which deals with debts not so secured, and 
in the absence of any contrary expressions it must and should be held to 
have reference to that class of debts alone. 

On this ground too the contention of tbe respondents fails and I would 
allow the appeal. 

Appeal decreed. 


19 A. 34 = 16 A.W N. (1896) 169. 

APPELLATE CIVIL. 


Before Sir John Edge, Kt., Chief Jiistice, and Mr. Jtislice 

Blennerhassett, 


Maula and another {Defendants) v. Bahala AND OTHERS 

[Plaintiffs)* [22nd July, 1896.J 

Act No. Z21 0/1881, N. W. P. Rmt Act, ss. 95 (n) 99 fi) and 210— Jurisdic/ion— 

Ctvtl and Revenue CourU—Suxt lor recovery of possession by tenant d%spos 5 essiid bv 
a trespasser, ^ 

Clause (n) of s. 96 of Act XI of 1881 must be taken to apply to cases in 
which a tenant of aRrioultural land has been wrongfully disporeesaed by the 
landlord, or, at the instance of the Jandlcrd, by someone claimin*; title throunh 
the landholder. ** “ 


The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Baldeo Bam Dave, for tbe appellants. 

Maulvi Karamat Husain, for tbe respondents. 


Edge, 0. J., and Blenkebhassett, J.-Tbia waa a suit for poasea- 

aion o( an agricultural bolding. Tbe plaint itf alleged that he waa a tenant 

T J * a decree of H. P. Mulook, Esq.. District 

Judge of Moradabad, dated the 16th April 1894, confirming a decree of Babn Shiva 
Prasad. Munsif of Bijnor, dated the 30th September mT 

• For Sloka 9, we have in 16 A.W.N. (1896). 183, Sloka 11. 
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of the boldiDg ; that, wanting oapital, he took Bhika. through whom these 
appellants claim, into a kind of partnership in the cultivation, and that, 
after they had cultivated under [35] this quasi partnership for two or 
three years, Bhika wrongfully ousted the plaintiff from possession. 
These appellants pleaded that they were the tenants of the zamindar of 
the holding. The lower appellate Court found that the plaintiff was the 
sole tenant, and practically found that the case of these appellants was 
false. It is to be noticed that the plaintiff alleged a dipossession by 
trespassers. There were other defendants in the case, and these ap* 
pallants did not prove that they had held title through the zamindar and 
that it was at bis instance that they dispossessed the plaintiff. The case 
was one for the Civil Oourfe. Having regard to s. 99, cl. (j), and to 
s. 210 of Act No. XII of 1881, we think cl. (n) of s. 95 of that Act 
must be taken to apply to oases in which a tenant of agricultural land 
has been wrongfully dispossessed by the landlord or at the instance of the 
landlord by some one claiming title through the landholder. 

Clause (n) of s. 95 consequently would not apply on the iinding 
of fact here or to any admission in the plaint. We dismiss this appeal 
with costs. 

Appeal dismissed. 
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19 A. 33»16 A.W.N. (1896. 167. 

APPELLATE CIVIL. 

Before Afr. Justice Banerji and Mr, Justice Aikman. 


Bhikham Singh and another {Defendants) v, Har 
Prasau and others {Plaintiffs)* [29ch July, 1896.] 

Act XIZ of 1831 TV.P. Rent Act), ss. 7, 9 -Sa(c of sir land icith covenant to 
relinquish ex-proprietary rights — Non performance of covenant^ Suit to recover 
compensation. 

Where, aloog with ssme zamindari. certain sir Jands were sold and the vendors 
purported by their sale-deed to relinquish their ex-proprietary rights lu the sir 
lands, but failed to put the vendees inU possession of either the zamindari or 
the sir lands, it was held tbat the vendees could noc recover from the vendors, 
as compensation, the ooosideration money which they had paid in respect of the 
sir laods. 

fF., 22 A. 206 : 6 A L J. 685 : 2 Ind. Gas. 261 ; 17 lod. Cas. 522 ; 6 O.C. 331 ; 10 O.C. 
243; Rel. on, 33 A. 1779) i782) = 8 A.L-J. 931 (934) = 12 lod. Cas- 112 (113) ; 
R.. 38 A. 695 (700)=^8 A.L.J. 826 (831)»ll Ind. Cas. 17 (19) ; D., 10 Ind. Gas. 
248 (249).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lal^ for the appellants. 

Babu Satya Chundtr Mukerjit for the respondents. 


JUDGMENT. 

[36] Banerji and Aikman, JJ. — The defendants appellants by ar 
Bale-deed dated the 7th of September 1892, conveyed certain zamindari 
property to the plaintiffs and covenanted to put the plaintiffs into 
possession of their sir lands, which they also conveyed by the deed. 
They disclaimed any rights which might accrue to them as ex-proprietary 
tenants in respect of the sir lands, and recited in the sale-deed that they 


First Appeal Ko. 199 of 1894 from a decree of Muhaj 
Sabordloate Judge of Farakhabad, dated the 4tli August 1694. 


ilitl 


lad Ad war Husain. 
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bad relinquished their ex-proprietary rights from the date of the sale. 
The plaintiffs not having obtained possession of the zamindari rights and 
air lands brought the present suit to recover possession of them. They 
claimed in the alternative that in the event of actual possession not 
being awarded over the sir lands, compensation should he made to them 
by the defendants proportionately to the amount of the consideration 
paid for the sir lands. The Court below has made a decree in their favour 
for possession of the zamindari and for Rs. 771 as compensation in 
respect of the sir lands. The defendants have appealed, and the only 
contention raised on their behalf is that as the agreement for the sale of 
the ex-proprietary rights was contrary to law it was void, and therefore 
the claim for a refund of the consideration money was not maintainable. 

There can be no question that the sale-deed, so far as it purported to 
convey the ex-proprietary rights to the plaintiffs, was in violation of ss. 7 
and 9 of Act No. XII of 1881 and was therefore an unlawful and void 
contract. The plaintiffs, having entered into a contract which was void 
at the time it was made, and was known to them to bo so, cannot legally 
claim to be placed in the position in which they were before the contract 
was made, that is they cannot claim that the defendants vendors should 
refund to them a portion of the sale consideration proportionate to the 
value of the ex-propriebarv rights. This question is concluded by 
the authority of two important judgments of this Court, viz.. Second 
Appeal No. 300 of 1889,* decided on the 21st July, 1891, [37] and 


*The judgment in S. A. No. 300 of 1889 was as follows ; — 

Straight, J — This was a suit brought by the plaiotiffs-appellants to recover 
trom the defeodauts the sum of Rs. 700 with interest thereupon. It is not denied 
that the sale transaction in respect of which the claim was preferred was in respect of 
the sale of a holding of which the defendants were ex-proprietary tenants under s. 7 
of the Rent Act; that such sale was prohibited by law; that the plaintiSs paid the con- 
sideration money for the sale that they were put in possession, and that it was only by 
the action of the zamindar in bringing the suit that they were ousted from possession. 
The matter therefore stands thus : that the plaintifis and the defendants entered into a 
contract of sale which in direct terms is prohibited by statute, that the terms of the 
statute wore well known to both the parties, and they severally entered into an unlaw- 
ful contract with their eyes open. Now it is not a case in which a party having enter- 
ed into a contract prohibited by law before such contract has been fully executed 
repudiates it and demands to be restored to his original position, but it is a case of an 
entirely completed contract in which each party has done all that he could do, has 
obtained all the rights that he could obtain, in the enjoyment of which he could have 
remained, but for the interposition of a third party, who , in asserting the illegality of 
the contract, puts an end to their several positions. I am of opinion that the plaintifis 
are not entitled to come in and seek the assistance of a Court of Justice to obtain 
money whioh as their share of the illegal contract was paid by them to the defendants. 
It cannot be denied chat both the plaintiffs and the defendants were in part delicto in 
the matter of the contract and all that was done under it; and it is equally cleat that the 
defendants are persons who are in possession of the money paid to them by the plaint- 
iSs, and being in the position of defendants have the stronger position. Hr. Sunder 
Lai for the appellants has relied upon s. 65 of the Contract Act. In my opinion 
that section has no application to a case in which two parties with full knowledge of all 
the facts and the law, presuming that they are well acquainted with the statutory 
prohibition against what they are doing, enter into a contract which is prohibited by law 
and the contract is executed to the full extent that it could be executed. Under these 
circumstances I am of opinion that the decree of the Lower Court can be sustained 
upon these grounds, and it therefore becomes unnecessary to discuss the question of 
limitation which has been raised. The appeal is dismissed with costs. 

KNOX, J.— I fully concur in the above order, and I would further add that, what- 
ever force there might have been m Mr. Sunder LaVs contention, it is quite obvious 
from the way m which the plaintiffs came into Court that they did not aUege that the 
contract had been discovered to be void. They came into Court alleging that they 
were entitled to a refund and claimed a refund accordingly. 

CiA 
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Second Appeal No. 676 of 1894 decided on the 13th of July 1896. 

The latter case was even stronger than the present, as in that 

case the vendors covenanted to return a portion of the purchase money 

in the event of their failing to deliver possession of [38] the sir 

lands conveyed by the sale-deed. Notwithsanding that cov'enant, 

it was held that the plaintiff could not recover, the oonvenant having 

been introduced into the sale-deed in order to defeat section 7 of Act 

No. XII of 1881. Mr. Satya Chandar on behalf of the respondents 

relies on Fasih-iid-din v. Karamat-ullxh (1). That case in our opinion is 

distinguishable from the present. There the vendor sued to recover 

possession of the sir lands of which the vendee had already obtained 

possession. Ic was held that the vendor was not entitled to get back 

possession from the vendee, through the assistanceof the Court, without 

tendering to the vendee that portion of the purchase money wnich was 

the price of the sir. That was a case in which the vendor sought by the 

aid of the Court to get possession of the sir land the sale of which was 

illegal, retaining at the same time in his own hands the benefit derived by 

him from the illegal agreement. In such a case the Court might equitably 

refuse to put back the vendor into the position in which he was before 

the sale, without placing the vendee in a similar position. ^ Such is not, 

however, the case here. To allow a claim of this description would be 

to countenance an intentional violation of the law. There is no equity in 

favor of a person who with his eyes open enters into a contract, the object 

of which is to defeat the provisions of the law. The plaintiffs were in 

our judgment not entitled to the decree for Us. 771 granted to them by 

the Court below. We allow the appeal to this extent that we reduce the 

amount decreed by Rs. 771. We affirm the decree below, except as 

regards the said sum of Rs. 771, and the costs of the suit. The parties 

will pay and receive costs in the Court below in proportion to the value of 

the claim now dismissed and decreed. We make no order as to the costs 

of this appeal. , . . , 

Decree modified. 


19 A. 39 (P.C.) = 23 I. A. 138 = 1 C.W.N. 52==6 M.C J. 214=7 Sar P.C.J. 88. 

[39] PRIVY COUNCIL. 

Present : 

Lord Watson^ Lord Dobhouse and Sir R. Couch, 

[On appeal from the High Court at Allahahadf\ 


Mathura Das and another [Appellants) v. Raja Narindar 

Bahadur (Bespondent) , 

[19th June, and 31st July, 1896.] 

Mortgage — Post diem interest — Damages~Co7istruction of do<mment — Cmt'orvuing breach 
0/ contracls^Limiialion^Act XV of 1S77, Art, 116 and 116. 

No payment had been made on an agreement contained in a mortgage-deed 
for payment ol the principal within a year, and interest thereon at a stated rate. 
The deed provided that the oorrower would not transfer the mortgaged proper y 
until payment in full of the amount due for principal and interest and that 
any money paid should be first credited to the latter. 
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(1) 8 A.W.N. (1888) 128. 
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In a suit brought more than seven years after the date fixed for payment, 
the Courts below gave eflect to the defence that the creditor had no right under 
the contract to interest at the rate specified therein for the period after that 
date; and that limitation barred recovery of money by way of damages fora 
breach of the contract. 

Held, that the Courts below had erred as to the effect of the contract, and 
that there bad been a failure lo icgard the inteoiion shown by the conditions 
in the mortgage deed above mcnoiODod, the Ilich Court appearing to have acted 
on a fixed rule of coostruciion laid down for tnnsacrions of this kind. inste.ad 
of arriving at the meaning of the deed by an examination of its terras. By the 
true coDstruction of the contract, when the whole of it was considered, the 
creditor was entitled to payment of the principal wiih interest at the rate 
stated in the deed for the entire period of non-payrnent. This should be down 
to the date of the decree of the first Court. In the decree should bo added 
interest from its date till paymcui at six per cent, per annum.. 

Even supposing tho construction put by the Courts below to have been correct, 
the creditor still might have recovered six years’ arrears of interest by way of 
damages, uowithstanding limitation. There had been a breach of contract daily 
while the principal remained unpaid, aud unbarred by time- 

The judgment of the Full Bench in Narindrn B'7hadur Pal v, Khaditn //usain(l) 
was not approved; as it disregarded conditions »n iho mongago deed (which 
in that case resembled the present deed) indicating tho intentiou of the parties 
to it. 


[F., 20 A. 171 (P.C.) = 2 C.W.N. 129 = 25 I.A. 0 = 7 Sar. 273 ; 12 Ini. Gas. 352; 11 
M. L.J. 183 (1851 ; Appr.. 20 A. 219 (233) (F.B.l ; 24 0. 699 = 1 C.W.N. 437; 
25 C. 246; 20 M. 149; 20 M. 371; 23 M. 531 = 10 M L.J. 101; 23 M. 637 
(642); 12 C.P.L.R. 18; 14 C.P.L.R. 49; 2 Ind. Cas- 850; L.B.R. (1893- 1900) 
457 ; 2 N.L.R. 162 (16S) ; 2 0 C. 37 (43) ; 11 () C, 323; R..6 Ind. Cas. 664=76 
P L.R. 1910 = 56 P.W.R. 1910; 16 Ind. Ca®. 216 <217) ; D., 114 P.R. 1901 = 
175 P.L.R. 1901 ; 95 P.R. 1902 = 22 P.L.R. 1903; 95 P.L.R. 1902 } 


Appeal from a decreo (27th April 1891) of the High Court affirmiog 
a decree (7th September 1888) of tho Subordioate Judge of Gorakh- 
pur. 

[40] The appellants were the 3uccei9or3 in the firm of plaintiffs 
who tiled this suit upon a registered deed of mortgage executed on the 17th 
February 1880 by the late Rija Bhawani Ghulam Pal, who died after 
the decree of tho High Court and whose representatives were brought on 
to the record for the purposes of this appeal on the 16th July 1892, The 
latter were now named as respondents ; but Raja Narindar Bahadur 

Pal, the first of them, alone appeared as respondent to support the 
decree. 


The material part of the deed, as well as the facts, appear in their 
Lordships’ judgment. 

The principal question rnised by this appeal was whether the High 
Court had rightly construed the agreement in the mortgage-deed to repay 
the principal borrowed with interest at a specified rate within a year, with 
certain accompanying agreements: one against the transfer of the' secu- 
rity by the mortgagor, and another relating to the appropriation of the 
payments to be made to the mortgagee. This governed the question whe- 
ther the interest was to be paid at the specified rate during the whole time 
ID which the debt and interest had remained unpaid. Secondly it was 
disputed whether, supposing the contract to be onlv for a veaFs interest 
at the specified rate, compensating damages could be given for non-pay- 
ment during the subsequent period, or were barred by limitation 

To secure the pnnoipat sum of Eg. 19.157, borrowed by him. the 

?RRO ‘he 17th February 

1880 , a nd It was thereby agreed that he would repay the amouut in fuU 

(IJ 17 A. 581. 
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principal and interest at Re. 1 as. 6 per mensem," within a year.” The 
borrower agreed that he would not transfer the mortgaged property until 
payment of both the principal and interest should have been made ; and 
the deed provided that the amounts paid should be first credited to the pay- 
ment of interest, and that the balance, after that, should go to reduce the 
principal. Nothing had been paid for principal or interest on the 19th June 
1889, when in this suit the representatives of the mortgagee claimed pay- 
ment, with interest at the rate of Re. 1-6 per mensem, for [41] the whole 
period, from the 17th February 1880 to the date of suit brought, that 
interest amounting to Rs. 26,358. The defendant, who disputed the rate 
of the interest, denied that he was liable for the period after the expiration 
of a year from the date of the deed at the rate claimed. He also con- 
tended that, as the property was not charged as a security for the pay- 
ment of the interest after the date when the principal had become due, 
the six years’ bar of limitation applied to the claim for damages for breach 
of contract. 
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The Subordinate Judge decreed the principal and one year’s interest 
only at the rate stated in the mortgage-deed. The latter he construed 
as not containing any express agreement to pay interest at the rate 
specified after the expiration of one year. He was of opinion that no 
such agreement could be implied, and he held that if the claim for the 
amount due for interest after the 17th February 1881, should bo put 
forward as damages for the delay in payment of the principal and 
interest for one year, then the claim by way of such damages would be 
barred by time, the breach of contract having occurred more than six 
years before the date of the suit. Some alleged acknowledgments of 
liability by the d(.fendant were not, in the Subordinate Judge’s opinion, 
sufficient to satisfy section 19 of the Indian Limitation Act. 1877. 
His judgment was mainly founded on the law laid down in All 

V. Gulab Chatid (1). The decree was for interest on the amount, which 
he decreed at the rate of Rs. 12 per annum, from the date of the decree. 


On the plaintiffs’ appeal the High Court (StraIGHI’ and Tyrrell, 
JJ.) affirmed the decree of the first Court. 

The material part of the judgment of the High Court was as 
follows : — 

^ The present suit was instituted on the 19th of June 1888, and by 
^ it the plaintiffs sought to recover from the mortgagor-defendant and 
^ the mortgaged property the sum of Rs. 19,157 principal with interest 
^ from the 17th February, 1880, to the date of the institution of the suit, 
^at the rate mentioned in the bond, amounting to [42] Rs. 26,358-7, 
^ or in all Re. 45,515-7. The defendant did not deny his liability under 
^ the bond as to the principal or the interest at the rate mentioned in the 
^ bond up to the date on which it became payable, but he objected to the 
^ claim of the plaintiff to the interest diem on the ground that there 
^ was no covenant in the bond for the payment of such interest. The 
^ learned Subordinate Judge, from whose decree the appeal before us has 
^ been preferred, gave the plaintiff a decree for the principal amount due 
^ upon the bond, together with interest for one year amounting to 
Rs. 8,156, and he dismissed the rest of the claim. 

^ The plaintiffs have appealed, and their appeal is confined to two 
^ matters : ySrsi , the mode in which the learned Subordinate Judge has 
construed the bond ; and second, bo the question of post diem interest. 


(1) 10 A. 65. 
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In other words, two (luestions only are at issue before us in appeal, 
namely, whether the terms of the mortgage-bond, dated the 17th Febru- 
ar> , 13b0, provided (or the payment of interest, after the expiry of one 
year from the due date of the bond, and whether, regarding the post 
d/m mterestas damages, the bar of the limitation of article 116 of Act 
No. X\ of 18/7 is saved by any acknowledgmecifc or acknowledgoaeotsof 
of the kind mentioned in s, 19 of such last mentioned Act. 

As to the first of these two points there does not appear to me any 

room for doubt as to the language of the instrument of mortgage which 

is clear. It is as follows ; — ' I shall pay otf without any objection the 

said amount in full, principal and interest, and at the rate of He 1-6 per 

cent, per mensem, within a year If I fail to pay off the amount 

within the fixed term, the said bunkers shall be competent to realise the 
amount, ’ kQ. 


^ There is no distinction I can see to be drawn between the present 
_ case and that of Sri Niwas Ham Pande v. Udit Naram Misr (1). and 
as the considered judgment in the case was delivered after we had 
^ heard I’andit Bishambar Nath for the plaintiffs-appellants upon the first 

‘ reasoning we applied in that judgment is appli- 

^ L^oJ cable to this appeal, and it is not necessary to repeat here the 
^remarks we then made. I am satisfied that, upon the language of the 
^ instrument dated the 17th February 1880, there was no convenant for 
^ the payment of post diem interest, and that the only footing upon which 
^ the plaintiffs can be recouped for the loss they have sustained by the 
^ non-payment of the mortgage money upon the due date, is by way of 
^ damages, the limitation to a suit for which is provided by Article 116 of 
the first schedule of the Limitation Act. That being so, we have now 
^ to consider whether that limitation stands in the way of their getting 
‘ The due date of the mortgage-bond sued upon was the 

^ 17th February 1881, and the suit was brought on the 19th June, 1888, 
which would be seven years and some three or four months after the 
date when the amount of the instrument of mortgage became payable." 

The judgment then considered documentary evidence that had been 
given of an alleged acknowledgment by the defendant of his liability to 
pay interest upon the bond debt after the due date of the bond and ar- 
rived at the conclusion that there was nothing to be found that could be 
taken to constitute any such aoknowIedgniHnt within s. 19 of the Indian 
Limitation Act. The judgment added "It is not without regret that I 
_ have placed this construction on these documents. The defendant bad 
the use of the plaintiff s money for a considerable period of time, and 
^ the rate of thynterest m the bond was not an unreasonable one. which, 

^ but for the difBculty of limitation. I should nob have hesitated to treat 
as a fair oasis for estimating damages." 


On this appeal — 

Mr. H A. Giffard, Q. C., and Mr. Herbert Cowell for the an- 

Court'’ aud“that judgment of the High 

oav .me 'eft ’ the ° ® true construction of the agreement 

weiris 'IXt’te reTte'xLt^e Tat ^ 

deed should continue until the payment of the pTincTpal should be 
made_wa3 the lutentio n at the time when the contract was [ 44 ] 


(1| 13 A. 330 = 11 A.'W.N. (1891) 66. 
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made, as evidenced by the terms of the deed. It was not iu the con- 1896 
tract that the creditor should enforce payment of the debt at due July 


date, or else submit to being paid interest at a reduced rate. On the 
contrary, it was clear, when the whole deed was read, that although it 
was to be open to the debtor to redeem within the year, the specified 
rate of interest was to continue until payment of the principal and 
interest should be made. This view was supported by the agreements 
accompanying the mortgage, viz., that the debtor was not to transfer 
tha mortgaged property till payment had been made of the priucipai and 
interest; and that the amounts paid by the debtor should bo first credited 
to payment of the interest, and then that the balance should be credited 
to payment of the principal. This hardly applied to a payment within 
the year. 

In the next place it was argue 1 that, even if the High Court had been 
right in its construction, and even if the contract was restricted to the 
year, for the interest specified, at all events, the creditor would be entitled 
to interest at a reasonable rate, whether called by that name or not, and 
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whether given by the court under the authority of the Interest Act 
XXXII of 1839, or awarded by the court as damages, compensating for 
the breach of contract. Viewing the sum to be awarded as damages, and 
having regard to the law of limitation, the court could have given six 
years* interest out of the seven years’ and three months* interest claimed, 
on the assumption that articles 115 and 116 of Act XV of 1877 were 
applicable. Compensation would be recoverable because the cause of 
action, in respect of the breach of contract to pay the priuoinal and inter- 
est, was a continuing cause of action during non-payment. The High 
Court had itself pronounced the rate specified in the deed to be a reason- 
able one. Act XXXII of 1839 was cited, also Act XVIIT of 1855, s. 2. 
A mortgage-deed, similar to that in the present suit bad boon held by 
the Calcutta High Court in Bikramjii Tewariv. Durya Dyal Tewari (1) to 
be within the meaning, so far as the promise to repay was concerned of tbe 
Interest Act above mentioned, which empowered the court to giveC45] in- 
terest on money payable, within a certain term, under a written instrument. 
In Narindra Bahadur Pal v. Khadivi Husain (2) the High Court at 
Allahabad had treated the agreement against any transfer by the mort- 
gagor until payment, as one from which no inference could be drawn in 
regard to whether the interest after due date should be at the same rate 
as it bad been before that date; and had dealt in the same way with tbe 
agreement that money paid by the mortgagor should be first credited to 
payment of the interest. It was argued that this was wrong. Heference 
was also made to Sri Niwas Bam Pande v. Udit Narain Mi$r (3). This 


was also erroneously decided on the construction of tbe contract as to 
interest. Keferenoe was also made to Bhagxvant Singh v. Daryao 
and the decision of tbe Judicial Committee in Chajmal Das v. 
Brijbhukan Lai (5). 

Mr. J. D. Mayne, for the respondent, Raja Narindar Bahadur Pal, 
referred to tbe terms of tbe mortgage-deed contending that by none of those 
terms was tbe interest made a charge upon the property mortgaged for more 
than one year. The interest for the first year was charged upon the land. 
This went to support tbe correctness of the opinion that a difference 
in the rates of interest before and after the due date was not contrary 
to tbe terms employed in the deed. The clear restriction to “within the 

(1) 21 0. 974. (2* 17 A. 681. ~ ~(8) 13 Z 330= 11 A.W.N. (1891) 66. 

(4) 11 A. 416. (6) 17 A. 611 = 22 I. A. 199. 
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year ’’ had been rightly recarded \a the judgment of the Court below 
He referred to Narindra Bahadur Pal v. Khadwi Husain (1) and 
the cases cited in the judgment in tliat case, especially to Cook v. Fozcler (2), 
cited also in Lala Ckajmal Das v. Brijldiukkan Lai i3) ; and he 
referred to the expressions of the judgments in the House of Lords 
regarding their being no implied contract to pay interest after, at the same 
rate as before, written promises to pay on a certain date. It was also 
contended that the breach of contiMct took rlace on the failure to 
pay on the due date, a failure once and for all. In this view of the 
case til? [46] High Court had held the claim for damages to be barred. 
Reference was made to articles 110, 116 and 13‘2, of the Limitation Act 
XV of 1877. 

Counsel for the appellant was nob called upon to reply. 

Afterwards, on the 31st July, their Lordships’ judgment was delivered 

by Sir R. Couch : 

JUDGMENT. 

By a deed dated 17th February 18S0, Raja Bhawani Ghulam Pal, the 
defendant, now represented by the respondents (the first of whom alone 
defends this appeal), mortgaged and hypotliecated a certain mau^^a to 
Chbedi Lai, the predecessor in rule of the plaintiffs who are now appel- 
lants, to secure the principal sum of Rs. 19.107. Tne deed then proceeded 
“thus; “And 1 coovenant and record tbiit 1 shall pay off without any 
“ objection the amount in full, principal and interest at the rate of Re. 
“ l-G-0 per cent, per mensem within a year, without raising any objection 
“ whatever. If I fail to pay off the amount within the fixed term, the 
“said bankers shall be competent to realize the amount by any means 
“ possible, from my person and the properties mortgaged, and from other 
“ properties belonging to mo, an^l I or mv heirs neither have nor shall we 
“ have any objection whatever to it. Until the payment in full of this 
“ amount, principal and interest, I shall not transfer either directly or 
indirectly, the mortgaged property to anyone else, and if I do, such a 
“ transfer should ha deemod to be false and inadmissible. The amounts 
“paid by me should hn fi st creditcl to the payment; of interest, and the 
“ balance should be credited to that of the principal, and I shall h ive them 
“entered on the back of the document.” 

No payment having been made, the plaintiff instituted this suit on 
19th Juno 1888, for the usual mortgage decree. The Subordinate Judge 
of Gorakhpur passed a decree in the usual form for the sum of 
Rs. 22,313, being the principal of the loan with one year’s interest, and 
a further sum for costs. The rest of the claim he dismissed. He hell on 
the authority of a decision of the High Court in a sirnilar case that the 
mortgage-deed does nob provide for interest after the first year. Being then 
pressed to [47] give damages by way of interest, he held that such a 
claim being compensation for breach of a contract was barred by articles 
115 and 116 of the Limitation Act. 

The plaintiffs appealed to the High Court who afifirmed the decision 
of the Subordinate Judge on both points, and so dismissed the appeal, 
though without costs. From that decree the present appeal is brought 
Supposing the construction put by the Courts below on the deed to be 
correct, the appellants still ask why they should not recover six years’ 
arrears of interest by way of damages. It is very difficult to see why. 

( 1 ) 17 A 581. (2) L.R. 7 E. and L A. 27. (3) 22 I. A. 199 = 17A. 511. 
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The priDoipal debt was not time-barred, and it was not paid. Everyday 1896 
that it remained unpaid there was abroach of contract, and the bar of Ju ly 31. 

time applies only to breaches occurring six years before suit. Pkivy 

But it is not necessary to dwell further on this point, because their 
Lordships think that the Courts below have misconstrued the deed. COUNCIL. 
Indeed they do not find in the judgments any attempt to arrive at the ^ 3 ^ 
meaning of the deed by au examination of its terms. Both Courts (p_c.) = 
appear to have followed decisions in other cases, according to 23 I.A 138=* 

would seem that in the High Court of Allahabad a fixed rule of construe- ^ c.W.N. 
tion has been laid down for transactions of this kind, without much regard ^2=6 M L J. 

to what the parties have actually said. lonr \t ^ 214 = 7 Sar. 

The latest case of the kind was decided as late as J une 189o. Marmara p q j 33 

Bahadur Pal v. Khadim Husain and others (1) after the decision oi the 

case now under anpeal ; but it procee led on the same judicial lines, and 

as it was referred to a Full Bench because of a discrepancy between the 

Allahabad and the Calcutta High Courts, it may be taken as the most 

authoritative statement of the views of the Allahabad Court. 

The instrument be construed resembled very closely chat on which 
this Board is now engaged. The mortgagor covenanted to pay the prin- 
cipal loan with interest within one year. He then hypothecated land to 
secure " the said sum of money”, and roveuanted not to transfer the land 
“ until I pay in full the whole ot [48] the amount of principal and 

“ interest.” “ If I fail to pay the money with interest, the 

“mortgagee was to recover the said sum of money with interest" from 
the property. And there was a provision that payments by the mortgagor 
should be credited, first to interest and afterwards to principal. 


Upon that instrument the Court delivered the following judgment 
“ In our opinion the construction of the mortgage-deed admits of no 
“doubt. The term was one year from the 28th of April 1879. The mort- 
“ gagees could on the expiration of that year sue for and recover the princi- 
“ pal moneys remaining duo at the expiration of that year , in certain events 
“the mortgagees could before the expiration of that year sue for and re- 
“ cover the principal and interest due at the date of their suit. On the ot er 
“band, the mortgagor could, by payment to the mortgagees or into t 0 
“ treasury of the Court of the principal and interest due, redeem the 
** mortgage even before the expiration of the year* The payment of pos 
** diem interest was not provided for by the mortgage-deed, and certain y, 
“ according to the ordinary construction of such deeds in these provinces, 
" which we believe to be correct, was not contemplated by tlie mortgagor. 
“ The conditions in the mortgage-deed binding the mortgagor not to 
“transfer the mortgaged property, and giving the mortgagee power to 
“recover the principal money with interest if the mortgagor fallen to pay 
"the principal with interest on the due date, are ordinary couditions 
“ commonly inserted in mortgage-tleeds in these provinces, whether it is 
“ intended that ihterest shall run only to the due date or shall run not 
“ only to the due date but after due date and until the principal sum shall 
“ have been paid. Such conditions are never construed in this Court as 
“indicating that interest shall continue to run after the due date. 

Now there is not, as the learned Judges seem to imply, any dmeren 
mode of oonstruing laogaage io the North-West Provioces from tha 
which prevails elsewhere. Conditions in mortgage deeds must ® 

disregarded because they happen [49] to be common ones. H it be 


(l) 17 A. 581. 
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true that covenants not to transfer till principal and interest he paid 
are sometimes inserted, when the intention is only to secure interest 
for a single year, such intention must be gathered from other parts 
of tho deed itself. If such a covenant, not being controlled hy other parts 
of the deed, does not mean that interest is to run till payment, 
it is very difficult to say what it does mean. The covenant to pay 
within a year ties up the hands of the mortgagee jor that year and pro- 
tects the mortgagor : but it rarely happens, and is rarely contemplated, 
that the mortgagor should actually pay by that time. The provision for 
applying payments to reduction of interests points strongly to the expec- 
tation of the parties that thefcransaction will not be closed when the fixed 
day of payment arrives. The construction of the High Court ascribes to 
the parties an intention that, however payment may he delayed beyond 
the fixed day, the debt shall carry no interest, tliat tho creditor shall have 
no remedy provided by contract, but shall be driven to troifc the contract as 
broken, and to seek for damages, which lie in the discretion of a jury or a 
Court, and ar^ subject to a different law of proscription. It appears to 
their Lordships that though contracts are not uufroiiuently bound to be of 
that imperfect nature, it is more reasonable to ascribe to the parties the 
intentioo of making a perfect contract, especially when such a contract is 
of a very common kind, and suitable to tho ordinary expectations of persons 
entering into a mortgage transaction. 

To their Lordships’s understanding tbe meaning of the contract before 
them is plain enough. The mortgagee cannot, except in certain events, 
enforce payment f-.r a year. The mortgagor may pay at any time, and is 
bound to pay in a year’s time, “the said amount” (?.c., Rs. 19,157 the only 
amount yet mentioned) ‘‘ principal and interest,” i.e., whatever interest 
may he duo at the time of payment, whether for a year or a less tim«. If 
he fails, the mortgagee may proceed to realize ‘ the amount,” the obvious 
meaning of which is, principal and interest to the time of realization. Then 
comes the covenant not to transfer until payment “ of this [50] amount ” 
U c., the amount to he realized “ principal and interest”) and then the priviso 
that payments shall be applied first in reduction of interest, and entered 
on the hack of the document. The strictest construction of tho words is 
in accordance with the usual intentions of the parties to a simple mort- 
gage. Why they should bo wrested from that construction in favour of 
an unusual and most improbable intention is not explained. 

Their Lordships hold that the plaintiffs are entitled to recover their 
principal debt with interest at the rate mentioned in the mortgage-deed, 
up to the date of the Subordinate Judge’s decree, and thereafter at the 
rate of G per cent, per annum. The decree of the High Court should be 
discharged. 

The respondents ought to pay tho whole costs of suit in both the 
Courts below. The case should bo remitted to the Subordinate Judge to 
take the proper accounts, and give further directions. 

Their Lordships will humbly advise Her ^lajesty to this effect. 

The respondents must pay tbe costs of this appeal. 


Ajypeal alloired. 

Solicitors for the appellants : 

ilessrs. Ranken, Ford, Ford and Chester. 

Solicitors for the respondents : 

Messrs. Pyke and Parrott. 
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19 A. 60 = 16 A.W.N. (1896i l73. 

REVISIONAL CBIMINAL. 

Justice Mr. Justice Aihuuin and Mr. Justice 

Blennerhassett. 


Shah Abu Ilyas {Applicant) v. Ulfat Bibi (Opposite Party.)’' 

[I4th August, 1896.] 

nriminal Procedure Code, Sections 488, 4b9, iOO -^'Maintenance ~Plcn of divorce in 
a-natoer to an application for enfcrcentent oj an order for inaxnUnance of a wife. 
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19 A. 50 = 
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Whi*rrt iu Answer to an application for enforcement of an order under section 
488 o( toe Code o* Orimioal Procedure for tbe maintenance of a wife, the party 
aeaiiist whom such order is subsisting pleads that be has lawfully [31] tlivorced 
bis wife and therefore the order can no longer be enforced, it n tbe duty of the 
Court heatme the application to entertain and consider such plea, and, il u tina 
the plea esUblisbed, to decline to enforce the order for any period subsequent to 
the date when the marriage ceased to wubsist between the parties. 

In such case, where the parties are Mubammadaos, the marriage will be deem 
ed to 8ub8i^t uoiil the expiration of tbe iddat. 

In section 489 of the Code the “ change in circumstances ” referred to is a 
ohange in the pecuniary or other circumstances of the party paying or receiving 

the allowance whicii would justify an increase or decrease of tbe amount ot t he 

monthly payment originally fixed, and not a change in the status of tbe parties 
which would email a stoppage of the allowance. 

8> held by Aikmao and Blennerhassett. JJ., dissentiente Knox. J. 

In the matter of the petition of Dm Muhammad ( i) ; Abdur Bohoman v. Sok- 
hina^2)2:ebun nissa^t. Mendu ZC/mn (31 ; In re Knsam Pirbhai and /as ut e 
Hirbai (4| ; In re Abaul Ali Ishmaiiji and hts wife Hitsenbi 151; 

dfi Kumar Kadar v. Ludden Sahiba i6) and A/wssummuf ^ Vn/ .r 

referred to. Nepoor Aurutv. Jurai i8| dissented from. A/a/i'>u6an v. lahtr 

Bakhsh t9) overruled. 

[F.. 2Cr.L..7. 40 = 5P.R. l905(Cr.)=85 P.L.R. 1995; R.. 10 Cr. L J 509 (503) =4 
Ind. Cas. I40 = -20 M.L.J. (19)=7 M.L.T. 33 ^88/ ; 1 L.B.R. 19.] 

The facts of this case sufficiently appear from tbe judgraeot of 

Aikman, j. 

Mr. C. Dillon, for the applicant. 


JUDGMENT. 

Knox. J.— Musammat Ulfat Bibi presented an application before 
a Deputy Magistrate of the first class at Basti. praying for an order of 
maintenance to be granted in her favour under s. 488 of the Code of Cri- 
minal Procedure. 

Shah Abu Ilyas, the husband, appeared to answer this application 
and objected that Musammat Ulfat Bibi was no longer his wife, as 
he had divorced her on tbe llth of September 1895. There is nothing 
to show whether the divorce which ho sets up was a revocable or irrevo 
cable divorce. If it was the latter, tbe relationship of wife was no 
longer in existence in October 1895, the time at which these proceedings 

took place. , . i u r 

The learned Deputy Magistrate considered the objection raised Dy 
Shah Abu Ilyas, considered the fact of divorce proved, but held LS2J that 


* Oriminal Revision Ko. 184 of 1B96. 

(1) 6 A. 926. (2) 6 C. 658. (6J 6 A.W.N. <1885) 29. 

< 4 ) 8 B. H. 0, R. 96. <6) 7 B. 180. (6) 14 0. 276. 

<7) 21 P. R. 1894 Or. (8) 10 B.L.R. App. 33. l9) 15 A. 148. 
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Shah Ahu Ilvas was liable for the maintenaoce of his wife for the term 
of her i'ldat. 

Tie gave an uncon^litional order, however, for the payment by Shah 
Abu Ilyas of Ks. 15 per mensem not terminable with the period of iddat. 
No attempt was made by Shall Abu Ilyas to get tliis order revise i. 

On tlio 9c-h of Dec-mber Shah Abu Ilyas, instead of getting the order 
revised, wont to a Magistrate and objected that, as the period oi iddat 
would expire on the 11th of December, he should not be liable for main- 
tenance after that date. He made the application under section 489. It 
was refused, and in my opinion rightly refused, as section 489 has no 
application to such a case. 

On the 6th of Januarv 1896, Ulfat Bjhi apulied for enforcement of the 
order of maintenanoo. Her aoplication was under s. 490. The Magistrate 
before whom ic was laid satisfied himself as to the identity of the parties 
and the non-payment of the allowance duo, and granted the application. 

It is contended tliat be should have, in a proceeding instituted under 
s. 490 of the Code of Criminal Procedure, inrpiired into the fact 
whetlier Musammat Ulfat Bibi was still the wife of Shah Abu Ilyas. I 
have already considered this contention in Middnihan v. Fakir JJakhsh (1) 
an ) 1 see no reason to alter the view I then formed. The law appears 
to me in s. 490 to be laid down in clear and definite terms, and I 
should be in ray opinion framing new law if 1 were to add to s. 490 
thewor^s — “ Go the Magistrate being satisfied that the applicant is no 
longer the wife of the nerson against whom the order was originally 
made.” If the person against whom the order was made wishes to 
contest the order, lie should iti my opinion do so when the order is 
passed, and not wait until it is about to be enforced. Otherwise we 
might have the uns3emly case of a wife obtaining an order of main- 
tenance from the Magistrate of the District one day, taking it the 
next day f )r enforcement to a Subordinate Magistrate, who could apparently 
then hold that she was not a wife and refuse to enforce it. It may 
[53] be that the law is defective, or it may be that the Legislature 
inten iecl such cisestobc dealt with by superior Courts in revision. I 
incline to the latter view. In any case, I hold that tlie words of 
s. 490 arc cleir, precise and imperative, and that the Legislature did not 
intend the Magistrate to whom an order like the present, unconditional 
and un le'^crminod. was taken to consider any point other than the identity 
of the parties and the non-payment of the allowance due. I do not think 
it necessary to refer further to the rulings cited. Tuey have been virtually 
considered by me in I^ahbuban v. Fakir Bakhsh. I would decline to 
interfere aud would reject the application. 

AiIvMW, J. — This is an application for revision presented by one 
Shah Xhu. Ilyas under the following circumstances : — 

The applicant was married to Musammat Ulfat Bibi. 

Ulfat Bibi, on tlie I9tli of September 189-5, applied to a Magistrate of 
the first class for an order under s. 488 of the Code of Criminal Procedure 
directing her husband to make her a monthly allowance for her main- 
tenance. 

When Shah Abu Ilyas was called on to show cause why such an order 
should not be passed, he alleged that Musammat Ulfat Bibi was no longer 
his wife, as he had divorced her on the 11th of September 1895. 


(1) 15 A. 143, 
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Whea such a plea is put forward in answer to an application for an 
order for maintenance under s. 48S. the Magistrate dealing witli the 
application is not only competent, but it is his imperative duty, to 
inquire into the plea, and determ ne on such evidence as mav be adduced 
before him whether the plea is a valid one ; that is, whether the relation of 
husband and wife subsists between the person against whom an order is 
asked for and the person making the application, for, unless sucli conjugal 
relation subsists, a Magistrate has no authority to pass an order for main- 
tenance as between husband and wife In this case tne Deputy Magistrate 
recorded evidence as to the all-^ged divorce, but he did not determine upon 
that evidence whether Shah Abu Ilyas ha I divorced his wife as lie alleged. 
He eontented himself with saving [54] that, oven if a divorce liad 
taken place, the husband was liable to sui>port his wife during tlie period 
of iddat, which period had not expired on tlie lonh October 1895, when 
the case wis disposed of. He direced Shah Aba Ilyas to pay Rs. 15 per 
mensem for the suppor*. of Musaminat Ulfat Bibi, but in his order ho fixed 
no period during which this monthly allowance wa-i to continue. 

The next s*age of the case was that on the 9bh of December 1895. 
Shah Abu Ilyas deposited in Court Rs. Ip, being the monthly allowance 
from the date of the order up to ihe 15th of November 1895, along with a 
petition expressing his willingness Co pay the allowance up to the 11th of 
December 1895, on which rla'e, he contended, the period of iddat expired, 
but objecting to pay it after that date. 

On the 6th of January 1896, Musammat Ulfat Bibi presented a peti- 
tion in Court asking for the enforcement of the maintenance order, and 
stating that, although three months h id elapsed, she ha 1 only received 
one month’s allowance. (This statement was not quite accurate, fistlu’ce 
months did not expire until the loth of January 1896.) Mr. Munna Lai, 
the Deputy MagUtr-ite wIid had uassed the order for maintenance, having 
gone on leave, both these petitions came on for disposal before Air. D. 
L. Johnston, Joint Magistrate. Before him Musammat Ulfat Bibi asserted 
her right to a monthly allowance irrespective of the period of iddat. 

Shah Abu Ilyas, on the other bind, relying on his allcgaHon of 
divorce, and on the decision of Mal>mood. J. in In the matter of the 
tion of Din Muhammad (ij, contended ihac the order of maintenance had 
become officio and incap ible of enforcement. 

Alter considering the ruling referred to above, and the ruling of my 
brother Knox in Mahbuban v. Fakir IJakhsh (2), the Joint Masistrate 
suggested to Shah Abu Ilyas that he should put in an application under 
B. 489 of the Code of Criminal Rrocelnro. Shah Abu Ilyas adopted 
this suggestion, and on the 25th of January 1896 put in an application 
purporting to be under [55] s 489, and asking that the allowance 
should be stopped. The case was disposed of by the Joint Magistrate by 
an order dated the 28th of January 1896. In tliat order he came to the 
conclusion that s. 489 would not cover the present case. That 
section runs as follows : — “ On proof of a change in the circumstances of 
any parson receiving under s. 488 a monthly allowance or ordered 
under the same section to pay a monthly allowance to his wife or child, the 
Magistrate may make such alteration in tlie allowance as he thinks fit, 
provided the monthly rate of fifty rupees be not exceeded.” 

In the case Nepoor AurtU v. Jiirai (3) the Calcutta High Court 
iPhear and Glover, JJ.) expressed an opinion that the corresponding section 
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(537) of Act No. X of 1872, which does not differ materially from s. 489 
of the present Code, would probably apply to a c-ise like the present. 
Piiear. J.. observes S. 537 provides a mode in which the person, 
against whom the order is made, can, upon a change of circumstances, 
get that order altered. And it seems to me probalile that, upon the facts 
. stated by the Deputy Magistrate, when tlie husband in his presence 
divorced his wife, such an alterat’on in circumstances did occur which 
would justify the Deputy Magistrate upon the aoilication of the liusband 
in altering the order of maintenance in favor of the wife." 

Notwithstanding this opinion of tlin learned Judges of the Calcutta 
High Court, it apuears lo me that the view taken by the Joint Magistrate 
is correct. I entertain no doubt that the “change in circumst-inces " 
referred to in s. 489 is a change in the pecuniary or other circum- 
stances of the party paying or receiving the allowance which would justify 
an increase or decrease of the amount of the monthly payment originally 
fixed, and not a change in the status of the parties which would entail the 
stoppage of the allowance. I concur with the following observations of 
Mahraood, J., in the case cf Dm Muhammad (1) : — “The words ‘The 
^lagistrale may make such alteration in the allowance ouDred as 
he deems fit,' preceded as they are hv the word ‘ wife,’ and followed 
[56] as they are by a limitation as to the amount of tbe monthly allow- 
ance, clearly indica e that ‘ the alteration in tlie allowance’ contemplated 
by that section only refers to a power to alter that amount and not to a 
total discontinuance thereof.” Tbe same view was taken in Abdtir 
Bohoman v. Sakhiiia (2). 

In disposing of the petitions before him, the Joint Magistrate rightly 
held that a pica of divorce, if made out, wou cl not justify him in cancelling 
the order of mainienance under the penultimate paragraph of s. 488. 
The paragraph sets for-di three grounds upon proof of which a i^Iagistrato 
is authorized to cancel an order of maintenance pasi'ed in favour of a 
wife, and divorce is no^ one of these. 

In considering whether he could give effect to the pie i of Shah Abu 
Ilyas, the Joint Magistrate referred to two rulings of this Court, xm., the 
ruling of Mahmood, J., In the matter of of Din Muhammad (l) 

and the ruling of my brother Knox in Mahbuhayi v. Fakir Bokhsh (3), 
in which he dissented from a previous decision of this Court by Oldfield, J., 
viz., Zeb-uii-nissa v. Mendu Khan (41. It is with regard to these discord- 
ant rulings that the present case has been referred to this bench. 

I find myself unable to agree with the view taken by my brother 
Knox. That view appears to me to be opposed not only to decisions of 
this Court, but to decisions of the Calcutta, Bombay and Madras High 
Courts and the Chief Court of the Punjab, and, so far as I can ascertain, 
it has not been adopted by any authority save my brotlier Knox. It has 
been repeatedly held that the Legislature in enacting s. 488 of the 
Code of Criminal Procedure did not intend to interfere with the right of 
divorce. 

It cannot in my opinion be disputed that it is only on proof of the 
existence of conjugal relations between a man and a woman that the man 
can under s. 488 be ordered to provide for the woman’s support and I hold 
that it is only on the supposition of the continued existence of that rela- 
tionship that the allowance can [57] continue. Dealing with the correS' 
ponding section of the Presidency Magistrates’ Act (No. IV of 1877), 


U) 5 A. 226. 


(2) 5 C. 558. 
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Ainslie and McDonell, JJ. observed : — “ In our opinion it is, under the terms 
of s. 234, as essential to the continued operation as to the original 
of an order of maintenance that the recipient of the allowance should be a 
wife at the time for which maintenance is claimed, and consequently, for 
the purposes of Chapter XVITI of the Presidency Magistrates’ Act of 1877, 
a Magistrate must, when a question of divorce arises, determine on such 
evidence as may be before him whether there has or has not been a legMly 
valid divorce. If he finds that there has been a valid dissolution of the 
marriage tie. he should refrain from taking any steps to enforce the order 
x>l maintenance from the date ol dissolution. Abdur Rohornanv. Sakhina U). 

In the case In re Kasam Pitbhni and h 2 S wife Hirbat 12) it was 
held by Westropp. C- J., and Bailey, J. that a husband against whom a 

mair.tenaore order had been passed and who had subsequenUy divorced 
his wife was no longer l-abl^* under the maintenance order, ihe leaineci 
Judges observe in Vegard to the maintenance order:— That was a Pi’cpet’ 
^rder at the time it was made, but we think the ground work of that 
( rder has now been removed, and we cannot consider it any longer h con- 
tinuing binding order uoon the am lic int. On the question that is before 
us. we say that we do not think that the Magistrate ought to issue 
An attachment upon, or otherwise to execute the order it being 
functus officio. ” That case was followed by Sa'-jent, C J , and Melvul, •».. 
in In re Abdul All Ishmniiji and his wife Husenbi i3), where it was 
held that after a divorce a Magistrate sh uild no longer enforce an order 

for maintenance. , ^ ^ o t {a\ 

In the case Mahomed Abid Ali Kumar Kadar v. LnAderi Sahiba 4) 

the learned Judges (Prinseo and Beverley JJ.) held that a man 

who had been ordered by a Magistrate to pay maintenance to a woman 

on the groun 1 that she was his wife, and who [58] had s^cceede i 

procuring from a Court of competent jurisdiction a declaration that no 
relationship existed between him and the woman ™>Sht ask the Magis- 
trate on the authority of Abdul Rohoman v. Sakhimi (1) and All 

Jshmailji v. Husenbi (3) to abstain from giving any further effect to his 

order for maintenance. . ^ . i -n i 

It appears from a note in Prinsep’s Code of Criminal Procedme. 

11th edition, p. 318, that the Madras High Court has held that a Muham- 
madan wife divorced after an order for maintenance had bse" 
in her favour is entitled to maintenance during her i(UUt, 
order cannot be enforced for a time subsequent to the expiry o e * 

In the cse Musammat Baii v. Nawab Khan (51 the Chief Court of the 
Punjab, after considering the ruling of my brother Knox and other rulings 
referred to above, held that it w open to a Magistrate to entertain ana 
inquire into a plea of divorce, and, if he finds i^ established, to refuse to 
enforce his order, at least after such date as the divorce operates under the 
law and oustocn governing the parties to disentitle the woman o ur e 

brother Knox in the case Mahbuhan v. Fakir Bakhsh (6) held 
that " when a person in whose favour an order of maintenance as een 
given takes it before a Magistrate and the Magistri^e ^ 

jurisdiction owing to the residence of the person affected by e t 
and is satisfied as to the identity of the parties and the non-paymen 
the allowance due, it is his duty to enforce the order for maintenance. 
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Acting upon this decision the Joint Magistra-te in this case directed 
that the order for maintenance should be enforced, and the Sessions 
Judge, before whom the case was taken in revision, declined to interfere 
with the order. I regret that I cannot concur with the decision of my 
brotlier Knox, wliich, as shown above, is opposed to the decisions of ail 
the or her Judges who have had to consider tlie noint. 

[59] It appears to me lo be a mistake to say that the only questions 
which a Magistrate before whom an order for maintenance is p-iodnced 
under s. 490 has to consider are whether he has jurisdiction over the 
person affected by the order, and w’hether he is satisfied as to the iden- 
tity of the parties. 

A most material question which in my opinion it is incumbent on 
him to consider is whether tlie order to which it is sought to give etl'ect is 
still in force, or whether, to use the expression of Westropp, C.J., it lias 
become " finictu,^ o(ticio." 

Take the case of a man who under s. 488 had been ordered to 
pay a momhly sum for the support of liis illegitimate child until it should 
attain the age of twelve years. If sucli an order wore t-roduced before 
a Magistrate under s. 490, 1 do not think it could seriously bn contended 
that all the Magistrate has to do is io sati>f\ himself that he has juiisdic- 
ti( n, that the parties are tlie same, and lliat the allowance is unpaid. 
He has further to consider the question of the age of the child, so as to 
ascertain whether the allowance claimed is or is not due under the order. 
So in the case of a woman producing under s. 490 an order for her 
maintenance, the Magistrate has to satisfy himself whether the allowance 
asked for is or is not due under the order. The order can onlv have 
been passed for an allowance to the woman as a wife, and, if she no 
loitger occupies that position, the aiio\\ancc is no longer due uiidcr the 
order, save for the period before she eeased to be the wife of the person 
ordered to pay the allowance. 

This period, I hold, includes in the case of Muhammadans the period 
of the idchil. It is true that Olatieli), J., in the case frem which my 
bi'other Knox dissented, held tliat no allowance was payable after the 
actual date of divon e, but ho gives no reasons for liis opinion, which is 
opposed to the juMgment of Mahmood, J , m the case of Din Mnhammadil) 
and of the Madras High Court in the case referred to above. The 
passage quoted from the Hedaya by Mahmood, J. (“A maniage is ac- 
counted >t'll to subsist during tlie uldat with respect to various of its 
effects, such as the ohliga [60] tion of alimony, residence and so forth”) 
is sufficient authority for the continuance of the allowauce dui'ing 
the iddat. 

For the above reasons I would set aside the order of the Joint Magis- 
trate. and direct him to come to a finding on such evidence as may be 
adduced before him, as to whether Shah Abu Ilyas divorced his wife, and 
if so, on what date. If he finds that Shah Abu Ilyas did divorce his wife, 
he should determine what is He period of the iddat and enforce the 
maintenance order for that (.eriod and to no later date. 

Blennebhassett, J.^ The authorities collected by my brother 
Aikman show a strong consensus of opinion among the High Courts of 
Cakutla, Bombay, Madras, and the North-Western Provinces, and tbo 
Chief Court of the Punjab in support of the view expressed by him- 
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Following those authorities. I concur in the judgment of my brother 
Aikman and in the order proposed by him. 

By the Court. 

The order of the Court will be that the order of the Joint Magistrate 
be set aside, and the Joint Magistrate inquire into and determine 
whether Shah Abu Ilyas has divorced his wife, and if he has, that he should 

determine what is the period of the and enforce the maintenance 

order until the expiry of that period and to no later date. 


19 A. 60«16 A W.M. (1896). 187. (a) 

APPELLATE CIVIL. 

Before Mr. Justice Barter ji and Mr. Justice Aikman. 


THAKURI AND OTHERS (Plaintiffs) V. BRAMHA NARAIN AND OTHERS 

(Defendants).* [14th August, 1896] . 

Oourt fee~~Act No. VII of 1870 {Court-Fees Act). Sch. it art, 17 , ci-lvi— CtuiZ Procedure 
Code. $, S 39 ““Prayer for appointment of plaintiffs as trustees — Decloralory relief. 

A prayer in a plaint purporting to be a plaint ^under s. 539 of the Code of 
Civil Procedure, that the plaintiffs themselves may be appointed trustees is not a 
prayer for possession requiring to be stamped at the value of the trust pro-[611 
petty, but IS a prayer for a relief falling within art, 17, cl. vi. of the ^cond 
schedule to Act VII of 1870. Sonnc^iafa v. Mantka (1) ; Delroos Banco Begum 
V. Asghur Ally Khan [2) s.xxd Omrao Mir^a v. Jones {3} referred to and disim- 

gulshed. 

[F., 21 A. 200 ; Rel. on, U O.W.N. 932 |936) = 7 Ind. Cas. 92 (93).] 

The facts of this case sufficiently appear from the judgment of the 

Court. 

Babu Satya Chandar Mukerji, for the appellants. 

Pandit Sundar Lai. for the respondents. 

JUDGMENT. 

Banerji and Airman, JJ. — This is an anpeal from an order of the 
District Judge of Saharanpur rejecting a plaint on the ground that the 
reliefs sought in the plaint had not been properly valued and the necos- 
Sftry amount of court^fees had not been paid within the time allovvtd by 
the Court. One of the plainiiffs-appellants, Thakuri, is dead. Wecon- 
sider that the cause of action survives to the other appellants, and that 
the appeal may proceed at the instance of those appellants. 

The suit was brought under s. 539 of the Code of 
Procedure by three Hindus who alleged that a trust had been created for 
certain chaiitable and religious purposes by Rani Mahtab Kunwar , that 
the trustee appointed by her had committed a breach of the trust by 
alienating a portion of the endowed property and (hat the heirs of t e 
trustee had made a gift of the trust property in favour of the person 
through whom the defendants now claim. The plaintiffs prayed that i 
might be declared that the property was endowed property. They further 
prayed that they should be appointed superintendents of the property an 
that an injunction should be issued to the defendant forbidding him o 
interfere with the discharge of th e plaintiff's* duties as superintendents. 

• Firafc Appeal No, 266 of 1896 from an order of H. Bateman, Eaq.. District Judge 

of Sahara&pur, dated let October 1894. ^ 

(C) In 16 A.W.N. (1896) 187, this case is cited as Firtt Appeal No. 266 ol 

(1) 8 M,. 616; (2) 16 B.Ii.B, 167. (3) 10 O. 599. 
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They also asked tho Court to grant such other reliefs as to the Court 
might seem proper having regard to the provisions of s. 539 of the 
Code of Civil Procedure. 

The learned Judge was of opinion that the suit was substantially one 
for possession. He ordered the plaintiffs to value the suit as a suit for 
possession and to pay the amount of court-fees [82] requisite for 
such a suit within a time fixed by him. The plaintiffs not having com- 
plied with this order he has rejected the plaint. 

Tho learned Judge has relied in support of his view on the ruling 
of the Madras High Court in Sonachala v. Manika (1). That case is 
distinguishable from the present. It was not a suit under s. 539 of 
tho Code of Civil Procedure. If the principle laid down in that case 
were to be applied to a suit under s. 539, and every suit under that 
seer ion in which the appointment of trustees was prayed for. or the re- 
moval of a trustee was sought, had to he treated as a suit for possession 
of the property, tho salutary provisions of that section would be seri- 
ously interfered ' with and in many cases defeated. A suit under that 
section is brought for tlie proteciioo and preservation of endowed prooerty, 
and it is safe-guarded by the rule which requires tna^ it must be brought 
by the Advocate-General himself, or with the consent of the Advocate- 
General or such other officer as the Local Government may appoint in 
this behalf. Instances may often arise in which the trust property is of 
considerable value. If court-fees had lo be paid with reference to that 
value whenever it was found necessary to bring a suici to remove a trustee 
who had committed a breach of his trust, such court* fees might be prohi- 
bitive and might prevent the institution of the suit In this case the learn- 
ed Judge below treats the suit as “ obviously a suit for possession.” We 
are unable to agree with his view of the nature of the prayer in the plaint. 
The plaintiffs nowhere seek possession of the prouerby. Although they 
ask that they may be appointed superintendents, they might never be 
appointed to that office. The Judge might see fit to appoint some other 
person as trustee or superintendenc. and no occasion might arise for the 
plaintiffs taking possession of the property. It might also not be neces- 
sary to eject the defendant. If the declaration sought for be made, the 
defendants might themselves cease to interfere with the property. In our 
opinion therefore the learned Judge below was not right in holding 
that this was necessarily a suit for possession. 

[63] The learned counsel for the respondents cited to us the case of 
Delroos Banoo Beouyn v. Ashgur Ally Khan 12). That was no doubt a suit 
similar to the one before us in so far that the plaintiffs in that suit asked 
to be appointed mntaw.illis ; but in that case there were emoluments 
attached to the office of niuiawalli. and by reason of tho^e emoluments 
being culpable of valuation it was held that the suit was not one in which 
the 8ubject-mat:er could not be valued. In Omrao Mirza v. Jones (3) it was 
held that the right to retain control ov^r trust property could not be 
estimated at a money value and that a suit for that purpose would ordin- 
arily fall within art. 17. cl vi. of the second schedule to the Court-Fees Act. 
In that particular case, however, the plaintiff ha 1 chosen to put a valua- 
tion on the subiect-matter of his suit, and the Court held that as that 
valuatmn afforde i a basis for the assessment of court-fees, the fees should 
be paid with reference to it. The two rulings therefore in our opinion do 
not support the contention of the learned counsel for the respondputs 


(1) 6 M. 816. 


12) 15 B. L. R. 167. 
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In our judgment the suit as frame) embraced a claim for a declara- 
tory decree to the effect that the property in suit was endowed property. 
For that portion of the claim the amount of Court-fee whs Rs. 10. It 
also embraced a prayer for the appointment, of the plaintiffs as trustees. 
In our opinion it was impossible to estimate at a money value that 
prayer in the plaint. Consequently the amount of Court-fee payable for 
that portion of the claim was Rs. 10 under cl. vi, art. 17 of the second 
S'jhedule to the Court-fees Act. There was a further prayer for an 
injunction against interference with the discharge of the duties of the 
plaintiffs as superintendents. Court-fee was payable in respect of that 
prayer under s. 7, sub-section 4, clause {//). according to the amount at 
which the relief sought was valued in the plaint. The relief in this 
case was valued at Rs. 100. There is nothing to show that ihis was an 
improper valuation. The amount of Court-fees payable for that part of 
the claim was therefore Rs. 7-8-0. The total amount of Court-fees payable 
was [64] thus Rs. 27-8-0. There was consequently a deficiency of Rs. 10, 
which the plaintiffs must supply. 

We set aside the order of the District Judge rejecting the plaint, 
and remand the case to his Court with the direction that he should fix a 
time within which the deficiency should be made good, and, in case of 
the plaintiffs’ failure to suppl^^ the deficiency within the time fixed, he 
should proceed in the manner provided by s. 54 of the Code of Civil 
Procedure. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 
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19 A. 64 = 16 A.W.N. (1896) 177. 

MISCELLANEOUS CRIMINAL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Farzand Ali {Applicant) v. Hanuman Prasad (Opposite Party).^ 

[19th August, 1896.] 

Oriminnl Proce ture' Code, s. 6V16— Trans/er of Criminal case — Orounds upon tohich 
transfer may be granted. 

What the Court haa to consider in the*case of ao application under s. 526 
of the Code of Crimioal Procedure is not merely the question whether there has 
been any real bias in the mind of the presiding Magistrate against the accused, 
but also the further question whether incidents may not have happened, which, 
though they may be susceptible of explanation and may have hvppened without 
there being any real bias in the mind of the Magistrate, ate nevertbelees such as 
are calculated to create in the mind of the accused a r<*a80Dable apprehension 
that be may not have a fair and impartial triil. Dapeyron v. Driver (1) 
followed. 

[F„ 86 A. 6 (61 = 10 A..L.J. 357 (359) = 13 Cr.L J. 823 (8241 = 17 Ind. Cas 567 (568); 25 
B. 179 (183i; R.. 33 0. 1183 = 3 C.L J. 637 (6481 = 10 O.W.N. 793.) 

In this case a complaint was laid against the applicant in the Coi^t 
of the District Magistrate of Mirzapur by one Hanuman Prasad, the 
mukhtar-a’am of the Raja of Bijaipur, charging the applicant with 
offences under a. 417, s. 421 and s. 424 of the Indian Penal Code. 

* Miscellaneous Application No. 135 of 1896. 

In 16 A.W.N. il896i 177 this is ciied as Miscellaneous Application No. 136 of 
1696. 
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After examination of the compLiinant on tlie 14th of April 1896, the 
District Mujiistratc ordered a summons to issue for tlie appearance 
of the ai'plicant on the 21st of April. The applicant applied to the 
High Court for the transfer of the proceedings so instituted against 
him, and thcs » proceedings [65] were in consequence of sucii application 
su'-pended until the 2nd of May 1896, when the High Court made an order 
rejecting I lie application for transfer. Subsequently, onihelhth of May 
1896. on the deposition of the complainant, to the elTect tliat in his belief 
the accused was not likely to appear in answer to a siumnons, the District 
Magistrate directed a warrant to issue for the arrest of the ai'plicant and 
fixed the 20th of May for the hearing. On the 20th of May, after record- 
ing a further deposition of the complainant respecting an attempt made 
to serve the warrant issued on the IGtIi, the District Magistrate directed 
a proclamation to issue under s. 87 of the Code of Criminal Procedure 
for the apijearance of tlie complainant on ihe 24tn of June 1896. 
at the same time attaching, under s. 88 of the Code, all the moveable and 
immoveable property of the applicant. In August 1S9G the applicant 
presented this present application under s. 526 of the case pending against 
liim in the Court of the District Magistrate oi Mirziipur. 

^Ir. Amir^ud’din and Mr. 11. T. Coleman, for the applicant. 

Mr. C. Dillon for the opposite party. 


JUDCMENT. 

BaNER.TI and Aikman JJ. — This is an application under s. 526 
of the Code of Criminal Procedure, 1882, for the transfer from the 
Court of the District Magistrate of Mir/apiir of a case now ponding in 
that Court, in which ono Hamuuan Prasad is the complainant and tlie 
applicant is the accused. It is urged tliat an order for the transfer would 
be expedient in the ends of justice. 

It appears that an application for the transfer of the same case 
■was previously made and rejected for reasons stated in the judgment of 
this Court, dated tlie 2nd May 1896, We declined to permit the applicant 
to urge in support of his prosent application any ground winch had been 
or could have been put forward on the previous occasion. 

Wo must oliserve that in the allidavit now tiled by the applicant 
reasons have been assigned as justifying the transfer, some of which 
are futile and some baseless. The affidavit does not satisfy us that the 
Magistrate has prejudged the case or that there is the [66] slightest ground 
for supposing th-t he will not try and dpcide the case with impartiality, 
nor is there anything to show that ho is biased against the accused. But, 
as was observed by the Calcutta High Court in a recent case {Dupeyron v. 
Driver) (1). what the Court has to consider in an application like this is 
not merely the question whether there has been any real bias in the 
mind of the presiding Magistrate against the accused, but also the further 
question whether incidet ts may not have happened, which, though they 
may be susceptible of explanation and may have happened without there 
being any real bias in the mind of the Magistrate, are nevertheless such 
as are calculated to create in the mind of the accused a rea<>onable appre- 
hension that he may not have a fair and impartial irial. We approve of 

this view. We have to consider whether any such incidents have 
happened in the present case. 


(1) 23 C. 495. 
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We find that on the 14th of April last the Magistrate, although the 1896 
charges against the accused were such as would have jusrifird the issue of Auo 19. 

a warrant in the first instance, and although he was moved by tlie com- 

plainant to issue a warranr, directed a summons only to issue. Tliis Misckl- 
certainly was not a circumstance which could be regarded by the accused LANI30US 
as indicating the exisience of any bias against him in the mind of tlie CRIMINAL 
Magistrate. Before the date fixed in the summons for the arpcarance of 
the accused the first arplication for transfer had been made to thi> t.'ourt 
and proceedings in the Magistrate's Court were stayed. When, after the A W.N. 
disposal of that application, the ca-e came before i he Magistra’e, he on i he <1896) 177 . 
16th of May 1896 made an order for the issue of a warrant for the arrest 
of the accused. The Magistrate assigns the lollowing reasons why on 
this occasion he issued a warrant ii s'esid of a summons: — “ It is tlie 
general belief that Maulvi Farzand Ali will do all he possibly can not 
to appear in ans\ver to this charge. Rumours are widely current that 
he is contemplating a pilgrimage to Mecca, or as an alternative that lie will 
cause his death to be given out. It is mv belief tliat a summons will not 
[67] suffice to secure his attendance." It is true that i eforo making the 
order he examined ihe complainant, who said : — “ It is the general belief 
that the accused will not appear." But in the examination of the com- 
plainant there is no reference to the rumours memioned by the Magistrate 
in his order. In the alfidavit which lias been filed by the Magistrate ho 
refers as his authority for the rumours to information wnich had readied 
him from sources which he lelieved to be reli’diln. We infer from this 
that that information was information which the Magisn-ate had got out 
of Court. If this is so, not ouly did be permit rumours relating to tlie 
accused m a c tse pending before him to r. acli him out of Court, but he 
allowed his mind to be influenced by such rumours. The order for the 
issue of a warrant was, as we have said, passed on the IGth of Mav 1896. 

Although the accused was said to be residing in another district, the case 
was set down for hearing on the 20th of May 1896. Tliat date, we may 
mention, had been directed by the Government of India to bo kept as the 
birthday of Her Majesty t'le Queen- Empress. On the 2uth of May the 
Magistiate, without waiting for the return of tbo w<arrant, diixcted the 
issue of a proclamation under s 87 of the Code of Criminal Procedure, 
and at the same time ordered the attachment of the whole of the accused’s 
property, moveable and immoveable. Such an order for attachment, wc 
may observe, cannot be made until after tbo I'lodamation is issued. 

Without for a moment attributing to the Magistrate any desire to 
act otherwise than in strict accordance with law, and giving him every 
ci'edit for a wish to act impartially, we feel constrained to say that tlie 
hasty procedure of the Magistiate, coupled with his allusion to the 
rumours referred to above, are incidents which may reasonably create in 
the mind of the accused an apprehension that his case may not bo 
impartially dealt with by the Magistrate. These incidents have taken 
place in connection with this very case since the dismissal of ihe first 
application for transfer. We therefore think that this is a case in which 
it is expedient for tlie ends of justice that an order of transfer should bo 
made. 

[88] We accordingly direct that the case be transferred from tho 
Court of the District Magistrate of Mirzapur to that of the District 
Magistrate of Allahabad. 
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Before A/r. Justice Aikman. 

Sham LaL {Defendant) v. Choehe [21st August, 1896.] 

Act No. XII of 1881 (*V. W.P. Bent Act*, a, 42^Assessment of price of crops belonging to 
an evicted lennnt^Effect of such assessment. 

tbftt whore a laiid-hnlder having ejected a tenant upr>n whose holding 
there are growing crops, applies under s. 42. cl. (c) of Act No. XII oi 1881 
for assessment ol the price, be bound hy the assessment which the Revenue 
Court may make and Ciunot afterwards refuse to pay the price hxed. 


In this ca«e the plaintiff sued as the representative of a non-occupancy 
tenant who had been evicted from his bolding under s 36 of the N. W. P. 
Rent Act, 1881. to recover a sum of Ps 286-11 with interest, alleged to 
be due hy ihe zaminclar on account of crops standing on the land at the 
time of his father's eviction, which 1 ad been taken at a valuation under 
the provisions of s. 42 of the Act. 

The zsimindar-defendant pleaded tliat he had never accepted the 
valuation and harl appealed against it, and that he had never taken the 
crop. 

The Court of first, insti^nce (Deputy Collector of Shahjahanpur) found 
that the zamindar-ilefendarit had never taken possession of the crop and 
had refused to accept the estimate of the jn-ice made by theTahsildar, and, 
holding that the plaintiff I'emained owner of the crop until the compensa- 
tion w’as pa’d and possession delivered, *iismissed the suit. 

On appeal hy the plaintili the Lower ApreUato Court (District Judge 
of ShahjahanpurJ decreed the aupeal and the plaintiff’s suit, holding that 
when ofU'C the landlovil had applied under s. 42 for an estimate he 
was bound bv it and had no ontion of refusal. 

[69] The defendant appealed to the High Court. 

Munshi Madho Prasnd, for the appellant. 

Mr. ir. K, Porter, for the respondent. 


JUDGMENT. 


Aikman, J. — Narain, father of the plaintiff in the suit out of which 
this appeal has arisen, was a tenant of agricultural land, of which Sham 
Lai, the defendant in the suit, was the land holder. The latter procured 
an order of the Revenue Court for ihe ejectmme of Narain from his hold- 
ing. At the time it was sought to enforce the ejectment order there were 
growing crops on the land. When tliis is the case s. 42 of Act No. XII 
of IR'^l gives the land-holder the option of allowing rhe tenant ro continue 
to occupy the land, paying adequate rent therefor until the ern'S have 
been gathered in. If, however, the land-holder wishes to have immediate 
possession of the land, he must purchase the crops. If the land-holder 
desires to adopt the latter alternative, he tenders to the tenant rhe price 
of the crops, and clause (6) of s. 42 declare^ that thereupon the right 
of the tenant to the crons and to use the land for gatherin'^ them in ceases 
i.e., t) e property in the crops passes at once to the land-h"older. It is not 
necessary, in order that the property in the crops should pass, that the 


• Second Appeal No 1019 of 1894 (rom a decree of H. B. Finl8y,E>Q„ District Judtie 
of Shabjabanpur, dated the Ifitb AuguH 1P94, reveigiog a deerpe ot Sved Abdullah 
Khan, Deputy Collector of Shabjahanpur. daUd the Itth Jnnri894. ^ Abdull.b 


44 



IX.] 


SHAM LAL V. CHOKHE 


19 All. 70 


tenant should accept the price offered. The mere tender by the land- 
holder is sufiBcient to divest the tenant of all right to and owneiahip in t e 
crops It is not in inv opinion necessary that the price tendered should 
L proved ultimately to be the full price m order that the right to the ciop 
should pass. I consider that it is the intention of the Legislatuie that 
the tender of a price, even if inadequate, should suthce for that puiposo. 
This I hold, is the meaning of cl. (W, s. 42 ; and the object is o 
prevent any uncertainty as to ihe ownership of the crons, which 
all probability result in the crops being damaged. If the land-holder and 
the tenant cannot agree as to the price, either of them is at libeiti to 
apply to the Rent Court to make an award as to the price , and i 
dedared in cl. (c) of the section, that the amount of the award so made shall 

be recoverable as an arrear of rent by suit under tho Act. 

[70] In this case tlie land-holder desired to purchase the crops so as 

to obtain immediate possession of the land He, I 

price to the tenant which the latter thought to he insufiicient. foi the la d 
holder had recourse to the provisions of cl, (c) of s. 42 and apphed 
to the Assistant Collector to make an award as to the propel puce. The 
r^atter was referred to arbitration, and in accordance with the decision 
of tL arbitrators the Assistant CoUector passed an order del ermining 
the price The landholder appealed to the Collector, who dismissed the 

appeal The tenant's son has now sued to recover the price so awarded 
and has obtained a decree from the lower afipellate Court. The defend- 

*"* r ”c”p srl... m„.. i.ii Th. .o, 

is whether a land-holder who has had recourse to tho secomi alteinative 

referred to above, and has expressed an intention of a ^spute 

can alter his mind, if in his opinion the Rent Court to ^ 

about the price has been referred puts what he considers too hi h a a 
on the crop. I think the learned District Judge is perfectly ught in o 
ing that the land-holder cannot withdraw his ofler to purchase. P , 

rible that the Rent Court may fix what is really too high a '^e 

crops, but this is a contingency which the land-holder must face when 

chooses the second of the two alternatives. u Pnltpctor when 

The appellant relies on an expression of opinion by he Collectoi w ben 

dismissing the appeal in regard to the award. The CoUector m h.s udg- 

ment in tLt case said that if the land-holder thought the price too high. 

he need not pay. but might let the tenant take away crops It is un 

fortunate for the appellant that the Collector the 

expression of opinion, for in my view it is quite wrong and has misled the 

appeUant.^^ Collector upheld the award, the tenant is by law entitled to 

recover it, and the decree of the District Judge was right. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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[71] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Air, Justice Blermerhassett, 


Desraj Singh and others (D6cree-hoJder.<i) o. Karam Khan 

{Jud</tn^nt-debtor)r [21sb Au,‘;ust. 189G.] 

Execution of Jccree—Act No. XV of 1S77 Limitation Act), Sch. ii, Art. 178 — 

Limit‘ilion. 

Certain hoUlcr!^ ft! a decree for .sale midcr s. 88 of the Transfer of Property Act 
aoplied for execution of their (le:;r.>o on the Grh of January lS87. and theapplLca- 
lion was granted. A third party, however, appeared and filed an objoctioo under 
s. 278 of the Code of Civil Procedure whi-di -.vas allowed. Thereupon the decree- 
holders brought a suit under .s. 283 of the Cole. They obtained a decree on the 
5rb of June 18 S 8 : but the iiitervenor appealed, and the final decree in appeal 
WAS not passed until the 2Sth of May H92. On the 27th of April 1992, the 
decree-holders again applied for execution of the decree. Held that exacution 
was time-barred under art. 178 of the second sch. to Act No. XV of 1877. 

[F-. 26 A. 15G = 23 A.W.N. (1903) 221 ; R., 2G A. 140 {144) ; 2 Ind. Cas. 76 = 45 P.E, 
1909 = 68 P.W.R. 1909 = 66 P.L.R. 1909.] 

The facts of this case sutticiently appear from the judgment of the 
Court. 

Munshi R'un Prasad and Pan lib Aloti Lai. for the appellants. 

Pandit Sundar Lai and Maulvi Ghuhnn Mujtaba, for the respondent. 


JUDGMENT. 

Edge, C. J.. an 1 Blicnnerhassett, J. — \ decree for sale upon a 
mortgage bond was oht linjd on th s of M irch 1885. On the 6bh 
Januarv 1887 an applicatioa for a > ordir for sale was made, and that 
application was allowed. Apuarently the Civil Court transferred the 
proceedings to the Co'lecbor under s. 320 of the Code of Civil Proceiure. 
The wife of the judg'iietit-dob'.or tiled an objection under s 278 of the 
Code of Civil Procedure clairning the property as hers. On the 17bh 
of January 1888 her objection was allowed under s. 280 of the Code, 
and t.iie atba-jhmeot was romov-*(l. Tuereuoon the decree holders 
brought a suit in accordance with s. 283 of the Code ■-^gains’; the 
successful objector , and on the o'-u of June 1888 obtaitied^ a decree 
declaring chat the property was lidile to be sold under the [72] decree 
and order for sale of the decree-holders. Erom that decree the suc- 
cessful objector appealed ; iier appeal was dismissed bv the District 
Judge on the third of August 1888, and her appeal from the decree oftbe 
District Judge to the High Court was dismissed on the ‘23^h of Mav L892 
On the 27th of April 1892 the tlecree-holders applied for the execution of 
their decree o the 26th of March 188o. Theh- application was dismissed 
on the ground that it was tnne-bvrrod. They then appealed to the Court 
of the District Judge and their appeal was disuiisied. They have brou'<ht 
this appeal. ® 

The apuellints have relied upon Basaiit Lai v. B-itul Bibi fll nnon 

Chinta„utn Damodar Ayashe J BxlrMUri (2), and the Full Bench ruling of 
this Court m Paras Ram v. Gardner (3). muuo 


• Secood Appeal No. 416 of 189 Ufora an order of G E ti T?-r, n- . • . t 

Mainpuri. dated the 3rd April 1894. cotjfirming an oVier of T ^ 

bobofdioate Judge of Mainpari. dated tho 3rd D^emojr 189 i ^ Indir Naram, 

(1I6A.Q3. (2)16 3.294. " , 3 , 14 . 355 . 
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On the other side the respondent has relied upon an unreported judg- 
ment of this Court in F.A. No. 91 of 1891, decided on the ISth of 

May 1893. 

It appears to us that the first two cases relied upon on behalf of the 
appellants are not in point. Apparently in the case in 6 All.. 

23, the execution proceedings had bien stayed under an order passed 
under s. 492 of the Code of Civil Procedure The Full Bench case, 

■whether the Full Biocn rightly or wrongly decided the cas^, app'^ars to 

us to be in favour of the respondent. It shows tiiat the decree-holders 
had a right to apply for execution or to proceed with their application 
immediately on the passing of the decree of the 5ch of June 1838 
declaring that the property was liable to be sold. In our view the 
allowance of the objection and the pissing of the order on the objec- 
tion under s. 280 of the Code of Civil Procedure determined the 
appUuatioD, and the making of the order under p. 283 would have 
finally determined the right to bring the property to saK if the 
suit against the succsssful objector had not been brought within the 
year and decided in favour of the holders of the decree for sale. In our 
opinion art. 178 of the second schedule of the Indian Limitation [73] 
Act, 1877, applies, and, more than three years having elapsed after the 
5bh of June 1888 before the present application was made, the applica- 
tion was time-barred. "We dismiss the appeal with costs. 

Appeal dismissed. 
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19 A. 73 = 16 A.W.N, (1896) 180. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt„ Chief Justice, and Mr. Justice Aikman. 

Manjhli [Applicant) v. Manik Chand and another {Opposite Party).* 

[26th August, 1896.) 

Criminal Procedure Code, s. 5G0- Compensation for frivolous and vexatwus com- 
plaint —Order in tJie alternatire for imprisonment. 

U is not comppteot to » Coart iu awarding compensation under s. SCO of 
the Code of Civil Procedure against a coinplainant for inabing » frivolous and 
v6X8itiouB conic lAiot to ord^f ftt >he Sifxio time th^t in defciult of p^ym^nt of the 
compensarion the person sgamst whnm the order is made eufler imprisonment. 
Queen-Bmpress v. Punna (1) approved. 

This was a reference under s. 438 of the Code of Criminal Pro- 
cedure made by the Sessions Judge of Jhansi. The facts of the case were 
as follows : — 

A Magistrate of the first class, after bo had tried a case in which one 
Musammat Manjhli was complainant and Manik Chand and Miisaminat 
Amano were accused, discharged the accused, and, being satisfied that the 
accusation against them was false and malicious, directed Musammat 
Manjhli to pay Rs. 50 to Manik Chand and Rs. 10 to Musammat Amano. 
He fur(.her directed that these amounts should be levied as fin^s, and if 
they could not be realised, that Musammat Manjhli shall suffer 30 days 
simple imprisonment. 

The Sessions Judge, before whom this order was brought on an 
applicatioQ in revision, took exceotion to the order on the groun d that 

• Otiminal Revieioo No. 286 of 1896 from an order of Pandit Jawahir Lai, First- 
islaea Magiatrate of Jalaun, dated the 6th March 1896. 

(1) 18 A. 96. 
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Magistrate in passing it had not complied with the provisions of clause 
(a) or of clause ih] of s. 560 of the Code of Criminal [74] Procedure; 
and, further, upon the ground that it was not competent to the Magistrate 
to pass an order for the imprisonment of the complainant until some 
attempt had l)eon made to recover the amount awarded as compensation. 
.Tj e Judge referred to Queen-Empress v. Punnx (1) and Ram Jecivan 
Koormi v. Doorga Chicu Sadukhan (2). 

The reference was laid for disposal before a single Judge who being 
inclined to dissent from the ruling in Queen-Empress Piinna fl), referred 
the case to a Division Bench. The following order was passed. 

ORDER. 

Edge, C.J., and Airman, .T. ^^e agree with tiie decision in Queen- 

Empress V. Ptnina {!) and, on tlio recommendation of the Sessions Judge, 
set aside the order awarding comuonsation and in default imprisonment? ’ 


■rw ■ - u j r (21 21 C. 979. 

.l-N ®-- rbe loHowing the order of rcferencA of the Smele Judge. Though this is 

Dot given m the |_L*R. Senes, yet it has been inneriedin ex/ensn for facility of reference:— 

KNOX, J.— This case comes upon a reference from the Sessions Judge of Jbansi. 
It appears from ibo reference that a Magistrate of the first class after he bad tried a 
case lu which one Musimraat Manjbli was coinpiainant and Manik Chand and Musara- 
mat Amano were accused, discharged the accused, and, being satis6ed that tbo 

accusation against them was false aud malicious, he directed Musammat Manihli to 

pay Rs. oO to JIanik Chand aud Rs. 10 to Mu^ammat Amano. Ho further directed 
that these amounts should be levied as fines.’* and it they cannot be realised Musam- 
mat Maojbh shall suffer 30 days simple imprisonment. The reasons upon which the 
reference is made are that the order is bad because the Magistrate did not comply with 
clauses ^a) and (b) of s. 560 of the Code of Criminal Procedure. ^ ^ 

1 agree with tbo learned Judge that the record of the Magistrate is distinctly 
imperfect. No reasons are given for awarding the compeosaiion, and if the Magistrate 
did record and consider any objection® which the complainant urged against the making 
of the direcuoQ (which I think he did) they wore very imperfectly recorded. The 
learned Judge takes a further exception to the Magistrate’s order, and says that the 
Magistrate had no authoritv to pass the order as to imprisonment until some attempt 
had been rnade to recover the amount awarded as compensation ; the two orders were 

authority the case of Queen-Empress v. Punna (I L R 18 
« « Jertt'an ifoormi v. Doorga Charn Sadhu Khan I.L R 21 Talc 

9791. The case last quote I is undoubtedly an authority for saying that it is illecal to 
make an order for imprisonment until some attempt has been made to levy the amount 
of compensauon m the manner prescribed for the levying of a fine. The learned Judees 
B^ay ihu they are not aware of any provisions of law under which a fine is recoverable 
by imprisonment. They quote s. 386 of the Code Criminal Procedure s 64 ^tbe 
Indian Penal Code, and s. 33 of the Code of Criminal Procedure fi lu 

attention was not direcred to s. 5 of Act No. 1 of 1868, which enacts thaKh? 

of ss. 63 to 70, both inclusive, of the Indian Penal Code and of s. 38G of 

CrimiLal Procedure shall apply to ail fines imposed under the anrborii-T, « ° a ^ 

hereafter to be passed, unless such Act shall contain an express nmviQin T 

trary. So far aa I am aware, the Cede of Crimioal Procedum confine no 

sion to the contrary. Sections .386 and 388 of the Code of Criminal 

that the rule is that when an offender is sentenced to pay a fine recognise 

or otherwise, it is competent to the Court to direct bv thA canr offQOce 

default of payment of fine the offender shall suffer imprisoam orfor"! 

The former section authorises the Court to issue a warrant fnp , ^ 

distress and sale of moveable property, and the latter sortirrTa « *u 

suspend the execution of the sentence of imprisonment Thn Ihe Court to 

by the Calcutta Court were cases decided under the ChAa 

an express provision to the contrary of s. 5 of Act No ^ I 

Que*n-Empressv. Punna was intended to lay down th« . ® . 

I find myself unable to follow it. rule, which is doubtful, 

The Magistrate’s order is open to a more *• 

of Criminal Procedure was intended for cases and oUf 8. 660 of the Code* 

or cases, and only for cases, in which the Magia- 
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Before Sir John EJgc^ Ki., Chief Justice, and Mr. Justice Aik}nan, 
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Brij Basi {Applicant) v. The Queen-Bmpress {Opposite Party). 

[26bh August, 1896.] 

Act No* XLV of 1860 (/rulian Penal Oode],s. 451^TIonse trespass with \inient to commit 
adultery— Evidence. 


Criminal. 


19 A. 74» 
16 A.W.N. 
(1896) 178. 


To sustain a conviction under s. 451 of the Indian Penal Code for the 
offence of house trespass with intent to commit an offence, the prospective offence 
being adultery, it is necessary to show that there has been no consent or conniv- 
ance on > he part of the husband of the woman the intent to commit adultery 
with whom is charged against the accused. 

fRel. on, lOOr. L.J. 410 (411J = 3 Ind. Cas. 895 (8961 = 3 S.L.R 86 <87» : D., 23 A. 82 
(84); 29 A. 46-3 A.L.J. 652 = 26 A.W.N. (1906), 279 = 4 Cr. L.J. 291.] 


The facts of this case sufliciently appear from the "judgment of the 
Court. 

Mr. 0. DilloUt for the aoplicant. 

The Government pleader, Munshi Bam Prasad, for the Crown. 


JUDGMENT. 

Edge, C. J. and Aikman, J, — Brij Basi was charged before a 
• Magistrate with having committed the offence of lurking house trespass 
by night with intent to commit theft punishable under s. 457 of the Indian 
Penal Code. The Magistrate, finding on the evidence that Brij Basi bad 
no intent to commit theft, altered the charge to one of house trespass in 
order to the committing of an offence punishable with imprisonment, 
specifying [75] the offence as adultery with the wife of one Ram 
Gopal, and convicted Brij Basi under s. 451 of the Indian Penal Code. 
Brij Basi appealed. The Sessions Judge, agreeing with the Magistrate, 
-dismissed the anpeal. Brij Basi has brought this application in 
revision. Ram Gopal was not the complainant. The complaint was 
preferred by a nephew of Ram Gopal, who was also living in the house. 
Ram Gopal was not called as a witness, and there was no evidence that 
Brij Basi had gone to the house to have connection with the wife 
of Ram Gopal without the connivance and without the consent of 
Ram Gopal. The offence of criminal adultery, i.e., of adultery which is 
recognised by the Indian Penal Code as a criminal offence, is not com- 
mitted unless connection with the married woman is without the con- 
nivance and' without the consent of her husband. It is the first 
principle of criminal law that where a statute creates a criminal offence 
the ingredients of that criminal offence must be strictly proved, 

. and that where the doing of an act without consent or without authority 
18 made a criminal offence, and the statute does not expressly put upon 
4he ac cused the proof of such consent or authority, it is a necessary part 

trate w »6 aatisfl *d that the aoousation brought was frivolou<t or vexatious. It was not 

^ CABe lik6 this* in wliioh the has found that the complaiut is 

•^»fl®ntly falae and malioious. F^Ise ani malioious oomplaints call for more serious 
Vraiibmeut, and the law provides far their being punisbei in quite a different way. I 
iOueot that this xe(ereaoe.be laid before a Bench of two Judges.] 

• Criihtnhl Revision No. 383 of 1896 .' ' 
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1896 of the caso for the prosecution to negative by evidence such consent or 
AUG. 26. authority. In this case, if Brij Basi had actually been caught in the act 

of sexuai intcrcovivso \vith the wife of Ram Gopal, assuming that he knew 

Apfel- hev to be Ram Gopal’s wife, the offence of criminal adultery would not 
T.A T1- have been made out without proof that, such sexual intercourse was 
Criminal. the consent and without the connivance of Ram Gopal. Brij 

Basi was convicted of a house trespass in order to commit a criminal 

19 A. 74= ELflultery with the wife of Ram Gipal. It was conseriuently necessary 
16 A.W N tQ support the prosecution to prove that if Brij Bad had had sexual 
178. intercourse on that occasion with the wife of Ram G-jpal, it would liave 
been without Rain Gopal’s consent or connivance. The Court cannot make 
assumntions against prisoners in the absence of necessary evidence for the 
prosecution, and there was no evidence here to show that Brij Basi did 
commit the trespass in order to commit criminal adultery as that offence 
is [76] defined by the statute. It was not even proved that Brij Basi had 
committed criminal trespass on this occasion. Tlier^i would bo no intent 
on his part to commit criminal adultery or to insult or annoy the owner 
of the house. Ram Gopal. unless Brij Basi was there to commit criminal 
adultery with the wife of Ram Gopal, i.e., to have sexual intercourse 
with her without the consent and without the conuivance of Ram 
Gopal. There could be no intent to insult or annoy Ram Gopal if 
Ram Gopal was consenting or conniving at tbe ad-dtery, and there is 
nothing in this caso to show whether or > ot Ram Gopal was a consenting 
or conniving party. We allow this apidication, and we quash the con- 
viction and the order of the Sessions Judge, and, acquitting Brij Basi of 
the offence of which he was convicted, order him to be at once released. 


Id A. 76 (P.G.) = 23 l.A. 106=7 Sar. P.C.J. 73 

PRIVY COUNCIL. 

Present : 

Lords Watson, Ilobhouse and D<ivcy and tiir li. Couch. 
On appeal from the Ifigh Court at AUnhabad. 


A. B. Miller, Official Assignee op the Estate op 
Eamkisuen Das [Defendant- Appellant) v. Babu Madho Das 
(Plaintiff-Respondent). Il7lh and 18th June, 24th 

and 28th July, 1896.] 

j 7 isolveticu~^AUemptedpreference— Evidence as to statement of a party to a su%t^ before 
prouedings^Act flo. I of 1873, (/ndian Evidence Act], Sf, 18 and il. 

After an adjudication, under the 8tatut<» XI. Vic. Cap. 2i. of insolvency 
against a trader in Calcutta, a creditor brought this suit against him. and tbe 
official assignee as co-defendant, tbe latior alone defending. The t;Uim waa 
foe payment of a debt, and in default to ubUio an order for the sale if land 
upon which the creditor averred that he d an equitable mortgage by depqsit 
ol title-deeds with him. before the adjudi -aMon. a.s spcurlty for the debt : — 
Beld, that the burden was upon tbe plainuff of proving the deposit by way 
of equitable mortgage to have preceded the adjudication. 

The courts below having differed as to whether this prior ..possession had or 
had nqt . been ppqvdd. ad examination oL the evidence led to the conoluaion 
that the plaintill.had failed/ to prove that the title-deeds -had been depoiited 
before the date of tbe adjudication, as alleged by him. 
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A.B. MILLER V, BABU MADHO DAS 

• . - • - 


On the quesoion whether the courts below should, or should not, have 
received in pvideoce the testimony of a witne4i( who had been ioforraed by the 
£77] plaintiff before the adjudication that d 'cumeots relating to land had then 
Deeu deposited with him as security by the person, who w .s lifterward-i insolvent 
and who was the first def.nndant iu this suit ‘. — Held, that f.bis being au udoiission 
by a party within 5>. ‘21 of the Indian Evidpnee Act, 1872, oould » ot be used 
as evidence in the platuiiff’s favour. And held, ihat an erroneous omission to 
object to the admission of such testimony did not make it available as a ground 
of judgment. 

[R.. 6C.L.J. 22; riCX.-T. 18 (201 = 9 Ind. Cas. 211; 1 C.W.N. 530; 2lDd. Cas. 
998 (1000) ; 0.. 28 G. 142.] 
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Appeal from a decree (lOth May 1892) of the Hif^h Court; '^3. 
reversing a decree (9th April 1390* of the District Judge of Mirzapur. 

This suit, instituted on the 6th June 1889, cDimed enforcement of an 
equitable mortgage alleged by the plaintiff to have been effected by the 
deposit of title-deeds with him by the first defendant, Ramkishen Das, 
wbo, having a business in Calcutta, had been adjudicated insolvent 
on the 2nd March 1889, under the XI Vic. Cap. 21. The immoveables 
said to have been mortgaged were land, houses, and buildings in 
thirty-two lots, of which twenty-six were in the Benares districr, five in 
that of Mirzapur, and one in that of Ghazipur, valued ac about Es. 70,000. 

The plaintiff, Madho Das, now respondent, a banker of Benares, 
claimed, on account of hundis and interest, Rs. 1,35,304, and in default 
an order for the sale of the property above-mentioned in respect of that 
debt, Ramkishen Das, who left Calcutta finally in August 1888, and 
Benares in the following October, abandoning his business, did not 
appear to answer the suit, which was deiendeJ by the co-defendant 
alone, the official assignee ot the insolvent’s estate and effects. In the 
course of their business together, Ramkishen had drawn upon the plaint- 
iff, in March J885, four hundis for Rs. 25,000, payable at 11 months 
date. These were reoewed year by year till January 1887. The case for 
the plaintiff was that when the renewal of the total amount in another 
hundi was asked for by Ramkishen, the plaintiff pressed him for payment, 
refusing to renew. The result was that Ramkishen in February 1888 
in Calcutta, according to the plaintiff, handed over to the gumashr 
tas sent down by the latter from Benares, the title-deeds of the properties 
as security for the payment of the [78] debt. On the 6th May 1889, the 
plainitff informed the official assignee that these securities were in his 
possession, and asked for a consent to a sale of the properties. The 
official assignee disputed the plaintiff’s right to the title-deeds. On the 
6th June following the Calcutta Insolvency Court ordered Ramkishen and 
bis gumashta to attend to be examined in the matter of the insolvency, 
and to produce all documents. On that date the plaintiff filed, in the court 
of the Subordinate Judge of Mirzapur. this suit, afterwards on the 19th Sep- 
tember 1889 transferred to the District Judge's file. The official assignee’s 
answer, filed on the 10th September, as to his information and belief, in 
reference to the alleged deposit of the title-deeds, was that they had been 
obtained by the plaintiff at some time after the adjudication, and trans- 
ferred with intent to defeat and delay creditors. So that, if that was the 
fwt, the transaction was a fraudulent preference. The principal ques; 
tions at the hearing were whether the deeds were “deposited by the first 
defendant ^ith the plaintiff or Iris agents in Calcutta in February 1888 
with the object to create a charge in favour of the plaintiff.” 

Generally stated, the plaintiff's' allegation was that his gumashtas 

went down from Benares to Oaldutla after'the Sheoratri festiv^, which 
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\?onld make their arrival to have been about the 10th February 1888, 
and received the deeds on behalf of their master. On the other side, the 
case presented on bebalf of the ofi&cial assignee was that the possession 
of the deeds was most probably obtained through Ramkishen’s friend and 
servant Sanwal Das, and another person Brijrawan Das, who by means 
of a letter produced, which was dated 27th February 1889, caused 
Harkishen Das, at that time custodian of the deeds at Benares on behalf 
of Ramkishen, to hand them over to Jagmohun Das, the plaintiff’s agent 
for the purpose of receiving them ; and that this was not done before the 
2nd March 1889. 

The facts, in full detail, appear in their Lordships’ judgment. 

At one time, in the course of the proceeding, there was an issue of 
law raised. This was whether the delivery of title-deeds [79] by Ram- 
kishen in Calcutta would effectuate a valid mortgage of property- in the 
North-Western Provinces. This question was decided by the High Court 
in the affirmative in the judgment now appealed from, and from that deci- 
sion no appeal was preferred. A report of that part of the judgment is 
given in Madho Das v. Raynkishen (1). 

Another question of law not raised until the hearing of this appeal 
had regard to the inadmissibility under the Indian Evidence Act, 1872, 
of testimony setting forth statements by parties to suits, before proceed- 
ings, when in their own favour. 

On the record was the evidence of Rai Baleshwar Prasad, (pro- 
nounced to be unimpeachable by the High Court.) that in the beginning 
of September 1888, he had a conversation with the plaintiff, Babu iNIadho 
Das, in which the affairs of Ramkishen were mentioned ; and that, in 
the course of that conversation, the plaintiff said that he had taken 
certain documents from Ramkishen relating to gardens and houses. 

So much of the Indian Evidence Act, 1872. as relates to the question 
raised in reference to that evidence, is as follows : — 

Section 18. Statements made by a party to the proceeding, or by 
‘‘ an agent to any such party, whom the Court regards under the circum- 
stances as expressly or impliedly authorized by him to make them, are 

^ admissions. Section 21. Admissions are relevant and may be proved 

as against the person who makes them, or his representative in interest, 
but they canuot be proved by or on behalf of the person who makes them 

or his representative in interest, except in the following cases : 

.« admission may be proved by or on behalf of the person 

making it when it is of such a nature that if the person making it 

were dead, it would be relevant as between third persons under 
3> 32. 

“ (2) An admission may be proved by, or on behalf of the person 
making it when it consists of a statement of the existence of any state 
” of mind or body, relevant or in issue, [80] made at or about the time 
when such a state of mind or body existed and is accompanied by 
conduct rendering its falsehood improbable. 

.. !‘/3) An a^ssion may be prov^ by or on bebalf of the person 

making it, if it is relevant otherwise than as an admission 

__ lUustration (a).-The question, between A and B is whether a 
certain deed is, or is not forged. 

“ A affirms that it is genuine, B that it is forged! 


ll) UA,i98. 
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A may prove a statement by B that the deed is genuine, and B 
may prove a statement by A that the deed is forged ; but A cannot prove 
a statement by himself that the deed is genuine, nor can B prove a 
“ statement by himself that the deed is forged.” 

The District Judge decided the suit in favour of the Official Assignee 
for reasons ■which he gave at length, but these he summed up as follows : — 

“ (l) There is no independent evidence to prove the delivery ; what 
evidence there is consists entirely of plaintiff’s servants’ statements. 

“ (2) By the end of 1888 plaintiff certainly knew that defendant 1 
was absconding from his creditors ; and, if he had this security, he would 
naturally have, at least, threatened to enforce it before 2ud March 1889, 
when defendant 1 was adjudicated insolvent ; but no one, outside plain- 
tiff’s office ever saw or heard definitely of, the title-deeds until after 2nd 
“March 1889. 

(3) The date of delivery cannot be ascertained, we cannot get 
“ nearer than this that it was made about the middle of Febmary 1888. 

(4) There is not a line of writing to evidence the delivery. It is 
true that a memo is not necessary, but considering the very large 
number of title-deeds and the position and circumstances of plaintiff and 
defendant 3 , it is hardly conceivable that the delivery \vould have taken 

I place without a list, or memo., of some kind. Indeed Baldeo says a list of 
title-deeds was made at the time, but it was destroyed. His account of 
this list is, however, incredible, viz., that it contained no specification 
“ of the [81] documents otherwise than by dates (except in a few instan- 
ces) ; ‘only the localities in which the houses were situate wore also 
entered. 

“ (5) The letter dated 29th January 1888, Ex. No. 17, is intimately 
connected with the alleged verbal promise to deliver ; bub it does not con- 
tain the least allusion to such delivery, and the absence of such allu- 
sion is almost inconceivable. 

(6) Previous correspondence, especially letter dated 14th July 1885, 
shows that plaintiff did not care for this very security, and certainly 
was not likely to accept it as adequate security, for his debt of li lakhs 
of rupees. 

(7) Plaintiff’s possession of the title deeds is accounted for by the 
‘‘ letter dated 27th February 1889. There can I think be no reasonable 

doubt that it was written at plaintiff’s instance, in consequence of his 
pressure for payment, and insisting on some arrangement being made for 
the payment of his debt. In pursuance of these instructions, what title- 
deeds were proved were made over to plaintiff’s agents at Benares.” 

In reference to the other issue the Judge gave his opinion that if the 
documents had really been delivered in February 1888, as asserted by the 
plaintiff, it would have been shown that the object was to create a charge 
upon them in favour of the plaintiff ; that in such a transaction, at that 
date, there would have been no suspicion of fraud ; and that under s. 69 
of the Transfer of Property Act, 1882, an equitable mortgage, by deposit 
of title-deeds, if made in Calcutta, would affect lands outside of Calcutta. 

As it was thus found that there was no equitable mortgage, the 
Mirzapur Court had no jurisdiction, as the plaintiff’s claim would be 
reduced to a mere money demand cognizable in the Insolvent Court. 

The suit was accordingly dismissed. 

From this judgment the plaintiff appealed to the High Court. 

The Official Assignee filed cross-objections, which, however, were not 
relied upon ab the hearing of the appeal. 
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[82] The TTigh Court (Tyrrell and Knox, J.I .) reversed tiie judg- 
ment and decree of the District Judge, and decreed in favour of th« 
plaintiff. 

I poo the main issue the Judges came to the conclusion that the 
evidence of the plaintiff ’s servants. JJaldeo Tiwari and Bhagwan Das, as 
to the delivery of the tlrle-deods in Felu'uary 1888, was substantially 
correct and faithful, an«i that it liad been discredited on insufficient grounds 
by the Court hclow. They also accepted and relied on the corroborative 
evidence as to the deposit of the title dr-eds with Gambbir Chand, aad 
their entry in the jakar bahi " at Benares. They claced much weight 
upon the statements made by the witnesses Rai Baleshwar Prasad, and 
Rai Shyani Kishtn. gentlemen of high position in Benares, as to state* 
ments made to them by the plaintiff' and the defendant, resi ectively, in 
Sdptember 1888, that documents had been handed to the fonror by the 
latter, to satisfy him in regard to his claim. Upon the case set up by the 
defendant the Iligh Court disbelieved the statement that Harkishen Das 
was e'er in possession at Benares of the title defds in oisimte. They 
believed that the pat.ers shown by the plaintiff' to Nobo Dip Chand-ir at 
7 A.M., on the 3rd Marcli 1889, were the title-deeds whicli the plaintiff' 
had held since Pobruary 1888. And they were of opinion on an examina- 
tion of dates and times that it was highly improbable that they could 
have been the papers which Harkishen Das said that he handed over to 
Jagmohan Das on the morning of the 2nd March. 

The Judges accepted it as a fact that the letter of the 27th Feb- 
ruary 1889, was the bona fide composition of Sanwal and Brijrawan. 
They considered that the letter did not refer to the tirlO' deeds in question, 
which, according to their view, were never in llie possession of Harkishen 
Das ; but that it might have referred to certain miscellaneous documents, 
lying at Benares, which related bo Kamkishon’s property at large, and 
which might have contained information useful to the plaintiff in 
reference to an independent claim unon the latter by Hamkishen's 
mother. Upon the question as to the eft'ect of the deposit of title-deeds 
in Calcutta, as creating [83] an equitable mortgage of lands elsewhere, 
they agi'eed with the District Judge. 

On this appeal preferred by the Official Assignee— 

Mr. A. Cohrn, Q. C., and Mr. J. H. A. iJnivson. for the appellant, 
argued that the High Court should have approved the finding of the 
District Judge. The appellant had a duty inirotection of the creditors 
upon Ramkishen’s estate bo require the plaintiff Madho Das to prove 
his claim. The burden was upon the latter, and he had not discharged 
it. The High Court had 'omitted to notice many serious discrepancies 
and contradictions in thn evidence of the plaintiff's witnesses, and 
had placed reliance on evidence that, according to the Indian Evidence 
Act, was inadmissible. They referred to the admission of the evidence 
of the two witnesses Rai Baleshwar Prasad and Rai Shyam Kishen. 
There was no guarantee for the correctn^^ss of the statement made to 

them, however truly and accurately they might have testified as to what 
they had heard. 

Again, in the High Court s judgment the evidence for the defence had 
not received due effect. The High Court had not placed the ri^ht con- 
struction on the important letter of the 27th February 1889 and \ad not 
seen how. far greater probability attached to delivery of the’ deeds having 
been at the later date indicated by the witnesses for the defence, than 
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their having been deposited at the undefined time suggested in the plain- 
tiff’s case. 

Mr. T. H. Cowie and Mr. J. .D. JHayne, for the respondent, contend- 
ed that the High Court was right in accepting the evidence as to the 
delivery of the title-deeds about the 10th of February, 1888. and in declin- 
ing to be guided by the comparatively slender evidence that they had not 
been delivered till the 2nd March, 1889. Both the Courts below were 
right in holding that the delivery alleged by the plaintiff would have, if 
proved, constituted a valid equitable mortgage of the properties. Tlie 
judgment of the High Court should be affirmed. 

Counsel for the appellant were not called on to reply. 

[84] Afterwards, on the 28th July, their Lordships* judgment was 
delivered by SIR R. CouCH : — 

JUDGMENT. 

Ramkisheu Das who carried on a large business in Calcutta was on 
the 2nd of March 1889 adjudicated an insolvent by the High Court at 
Calcutta and his estate became vested in the appellant as the Official 
Assignee. On the 6th of May 1889 the respondent’s pleaders wrote and 
sent a letter to the appellant stating that the respondent was a creditor 
of the insolvent for Rs. 1,53,339 on balance of account with interest, that 
the respondent held as collateral security for his debt the title-deeds 
and documents of certain houses and lands situate at Benares, Ghaziuur 
and Mirzapur of the value of Rs. 65 to 70,000, and that the title-deeds 
of the properties were delivered to the respondent by the insolvent him- 
self ftt Calcutta in February 1888. And they inquired whether the 
appellant was orepired to admit the equitable mortgage. On the 
next day the appellant reulied by letter that it would be necessai v 
for him to make inquiries into the matter of the mortgaae claim, and if 
the respondent could prove the mortgage t^ the satisfaction of tbe 
Insolvent Court he would be prepared to consent to the usual order for 
sale. He added that in the meanw'hile he would be obliged if they would 
send for his inspection a copy of the memorandum which accompanied 
the deposit of the title-deeds. On the 13th of May the pleaders replied 
that they were prepared to give the appellant aufiBcieot time to make 
inquiries, but as he appeared to insist upon their proving the claim 
in the Insolvent Court, and made it a condition of accepting the 
mortgagee’s right, they were prepared to seek their remedy in a court 
having jurisdiction to try the question at issue. They added that if 
the appellant wished to settle the matter out of court tiioy were 
prepared to give him every fa^iility in making inquiries into the matter, 
and for this reason they give tiim one week's time to make up his 
mind with reference tj the subject of their claim. On the 17&h of 
May the appellant acknowledged the receipt of this letter, and refer- 
ring to his of the 9th remindel them that they had not complied 
with the request in it for a copy of the memorandum, [85] and 
again asked for it. To this the pleaders on tbe 21at of May replied 
^ by letter “ that the title-deeds of certain houses, &c.‘ were made 
^ over to Babu Madho Das my client’s agents Bhagwan Das and Bal- 
^ devajee at Calcutta as collateral security for his debts. No written 
memo accompanied tbe title-deeds 'at the time of their deposit and for 
this reason we cannot famish a copyL of the same.” On the fith of June 
1889 an order was made bv the High Court at Calcutta for the respondent 
And .his gumasbta to_atteod. before the Court, and he examined in the 
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matter of the insolvency and to produce the documents and deeds said to 
have been deposited. On the same day the respondent filed his plaint in 
the Court of the Subordinate Judge of Mirzapur against Ramkishen and 
tiie appellant praying for a decree for the amount claimed for debt and 
thatiu default of payment the properties alleged to have been mortgaged 
might be sold and the proceeds applied in payment. The apuellant in his 
written statement denied that the title-deeds were deposited as alleged in 
the plaint. 

On the 19th of September 1889 the suit was transferred from the 
Court of the Subordinate Judge to the Court of the District Judge of 
Mirzapur. Of the nine issues framed by him the only one which is now 
material is the fourth. That is : — "Were the title deeds specified in 
"paragraph 6 of the plaint deposited by defendant 1 with plaintiff or his 
"agents in Calcutta in February 1888?” The District Judge, in a judg- 
ment where the evidence is fully and carefully discussed, found that 
was not proved that the title-deeds were delivered to tlie respondent's 
gumashtas in Calcutta in February 1888 and dismissed the suit. The 
respondent appealed to the High Court at Allahabad. That Court came to 
the opposite conclusion and made a decree in the plaintiff’s favour which 
is the subject of the present appeal. 

Now the onus was on the respondent to prove that the title- 
deeds. which, it appeared, were in his possession when the letter of the 6th 
of May was sent were deposited by Ramkishen with him or his agents 
before the adjudication of insolvency. His case depended mainly upon the 
evidence of Baldeo Tiwari fthe Balde-[86]vajeo in the lettei of the 
2l3t of May) and Bhagwan Das, and their Lordships will first consider 
their evidence. Baldeo was first examined. He is the gumashta of the 
respondent and had then been in his service for eleven years. His account 
of the deposit of the title-deeds was this. There had been for some years 
large transactions between Ramkishen and the respondent in hundis 
drawn by the former and accepted by the latter and from time to time 
renewed. ^ On the 27th of December 1887, a hundi having become mature 
and the time for renewal having arrived, Ramkishen drew a hundi for 
one lakh of rupees and sent it to the respondent from Calcutta retjuesting 
him to accept it The respondent refused to accept it. which occasioned 
a delay of nearly a month. Then Ramkishen came to Benares on 
the occasion of a marriage in the house of one of his relations. After 
completion of the marriage the respondent told the witness that 
Ramkishen had come to Benares and said:-” Go lo him and dun him. 
Tell him thaU shall ne^er renew this hundi: nay I shall bring an action. 

Go to Ramkishen and tell him so ” After a day or two I went to- 

A Lb Ib I B ^B ^3 A ^ T5 1 * Lb " * * J by no means renew 

_ the hun^. Then Eambshen,! said to me go and teU the plaintiff that 

I paid him off when Bs. 2,75,000 was due by me. Now a small 

balance is due/ I then came and said so to the plaintiff, who again 

said to me— Go and say that I won't listen.’ I then went and told 

Bamkishenji that the plaintiff was inflexible. Then Bamkishen^ Lid 

to me— Go and tell the plaintiff that if he does not agree I wiU on 

my return to Calcutta give him what papers I hav^ fnv v,* f t 

(E.„Hfb..i bad „id ‘.'rf 

will give the papera to you or the plaintiff may send any one he likes ’ 

I went and told this to the plaintiff. This talk took c^ mL 

h!lier r told Bamkishenji-' The plaintiff will not 

believe my words unless you write a letter to him.’ Then EamkishL 
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had written a letter to the plaintiff in my presence and handed to me 
“open. There was no one when I had been there, . . I came to the 
“plaintiff with the letter and I too explained [87] to the plaintiff that 
this time Ramkishen offered also to pay interest on the hundis and to 
“ deliver on his return to Calcutta his title-deeds by way of security and 
that he should agree to it. The plaintiff then said to me — * Remember 
“ ‘ well to draw a hundi on Ramkishen immediately on the expiration of 
“ ‘ the term promised by him.’ ” 

The letter referred to was produced. It is as follow: — From Ram- 
kishen to B. Madho Das. “Sir — my compliments to you. I send here- 
“ with 4 hundis for Rs. 1,00,000. Sign them and send them with interest 
“ to Rajah Shimdhu Narain Singh. I shall after I have reached Calcutta 
send you the interest in 15 or 20 days or you may otherwise draw 
“ a hundi. ... A sum of nearly Rs. 1,48,000 will be found due to 
‘‘ you in respect of the Nij account up to Sambat 94. I shall pay the 
whole of this sum together with interest according to account up to 
November 1888, and shall not make another promise nor shall I 
^^give you the trouble to renew the Rajah Sahib’s hundis. I shall write 
^ the particulars to you after I have compared what you have written. 
The rest is all right. Dated 29th January 1868.” The witness said 
he told Ramkishen the respondent would not believe his word unless be 
wrote a letter to him, and yet there is nothing in this letter about the 
most important matter. In a later part of his evidence be gave a 
different account of when the letter was written. He said that sub- 
sequently to the writing of the letter came the proposal for the delivery 
of documents. “Babu Ramkishen had proposed the delivery of docu- 
ments, I myself made no inquiry from Ramkishen regarding the 
documents. On the contrary Ramkishen himself bad said — ‘ This time 
the plaintiff does not trust me and does not accept the hundi in favour of 
^ the Rajah Sahib. Therefore I myself shall deliver the title-deeds of 
houses to him when he or his man comes.’ Ere the writing of this letter 
Bamkisben had not in my presence made mention of the delivery of the 
documents.” It is evident that at this stage of his examination, having 
seen the effect of the letter upon what he bad before said, besought to 
[88] get out of the difficulty by saying that the proposal to deliver the 
documents was made after the letter was written ; but then it may be 
asked why if, as be had said, the respondent would not believe bis words 
without a letter he did not have this proposal added in the letter ; and why 
if be told the respondent of the offer the latter did not notice that it was 
not in the letter aod was satisfied without having it in. Which is the 
more probable, that the witness has not told the truth about wbat passed 
between him and Ramkishen and what he told the respondent, or that 
if be has the letter would have said nothing about, it ? It is to 
be observed that Ramkishen, the only person present, had left Calcutta 
after the adjudication of insolvency and could not be found. Most 
likely the witness knew this and had no fear of being contradicted 
or punished lor giving false evidence, and be must from his position 
have been considerably under the power and influence of the res- 
pondent. About the deposit of the title-deeds the witness said that 
he and Bhngwan Das went to iCaloutta by order of the plaintiff 
to take the title-deeds; they called on Ramkishen and said : — Please 
give us wbat you promised at Benares and leave to go back. ” The 
witness, Bbagwan Das, and Banikishen were there, there was no 
olQA else. He demanded ' the title-deeds from Ramkishen according to 
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bis premia : Rarakisben p\it t.hem off on two or three days successively, 
and finally took the papers which were in the cloth bundle with a 
list in English out of a box and gave them to the witness who made a 
list of them in Hindi. There were 33 docume'jts and 55 papers connected 
with them. The witness requested Rurnkishen to write a letter and give 
it to him, and RaoDkishen said — '“There is rio occasion for a letter. Take 
away these capers without ir-, as the letter if WTibten will require regis- 
tration, il'C.” The witness said r.hat when they were not accompanied by 
any letter or any other writing how could the transaction be con- 
sidered lobe a raortigape : and therenpon be said — “ Take them away as I 
say, snch is the practice in the town.” Their Lordships doubt whether 
it can be the practice in Calcutta to take mortgage by [89] deuosit of 
title-deeds without a memorandum in writing, but it may oe suggested 
that Ramkishen said this because he wished to conceal the transac- 
tion as it would affect his credit. The witness went on to say that 
he left the papers with Babu Gambhir Chand for three or four days 
until he went back to Benares, when he took them from him and 
went to Benares and delivered them to the respondent, Bfiagwan Das, 
who was in the resuondent's service and had been his gumaslita for thir- 
teen or fourteen years, deposed that Baldeo and be we »t from Benares 
and reached Calcutta on the next day and went to Ramkishen irtstantlv 
and saw him at his office, that thev said to him they were roady fnr the 
purpose for which he wanted them and he a-iked them to come to him on 
the next day or the day after. So far as he believed, they went bo him on 
the next day in the afternoon; he took them upstairs to his private room 
and brought a bundle from a box ; there was a list in it In English and 
the bundle contained title-deeds. Ramkishen having seen thu list and 
the papers was giving title-deeds to Baldeo after marking his list. Baldeo 
prepared a list of title-deeds in Hindi in the order in which Ramkishen 
gave them to him. The number of the papers was compared with both 
lists and Baldeo said — “ Please give a letter and cash also. It would not 
“ be proper to give the papers alone to the plaintiff.” Ramkishen replied 
— “ I tried to make arrangement for money, bub I could not succeed in 
" that behalf. It will be irregular to wrir,e a letter in connection with this 
“ mortgage. It is the law of the town of Calcutta, I shall pay the rnonov 
“ within the time agreed upon. As the plaintiff has lost patience now I 
‘‘ will very soon get the title-deeds returned by payment of money. It 
'‘.will be invalid to write a letter for it will require registration.” Then 
the witness said — ** Babu Sahib, i.e . the plaintiff, would not be pleased 
‘ without taking money. Please give money along with this.” He 
replied — “ There is no ooporbunity now. I shall remit money as soon 
“ as possible and get the things returned.” Having taken the list and 
papers they went to the firm where Gambhir Chand was a gumashta and 
B,l leo saiti to hioj— " Please [90] keep these papir,, 1 shall take 
'• them back while Roiug to Benares." Baldeo having opened the bundle 
the papers were counted with reference to the list and taken by Gambhir 
Chand. They went to him five or six days afterwar, la and took the 
paiMrs from him and the next dav left Calcutta for Benares. On their 
arrival at Benares the papers were given by them to the respondent, 
and be ordered them to go and get the same credited in the account 
book ottne firm, which was done by Saligram, munib. In a later part 
of his evidence the witness said that when Gambhir Chand returned 
the bundle of pappre to Baldeo he read four or five of the papers, that 
the papsrs which he read contained both Hindi and Persian ; he did not 
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recollect whether Gambhir Chand said anything by reading the papers 
•or not. 

The Judges of the High Court have said that after mature considera- 
tion they had come to the conclusion that the testimony of these two men 
is substantially and in all its main characteristics correct and faiblifni. 
Their Lordships greatly doubt whether, having regard to the position of tho 
men aud the want of corroboration in writing, this ooioion could reason- 
ably be come to. Gambhir Oband, who said he was themunib gumashfa 
of one of the largest native banking firms in Calcutta and had been their 
gumashta for about twenty-six years, was a witness for the respondent. 
He deposed that Bhagwan and Baldeo kept title-deeds w'ith them about 
two years before the trial. The title-deeds were with them for about 
three or. four days ; he asked what were the papers, and they answered 
they got them from Babu Bamkishen. A bundle of documents was shown 
to the witness, and he said — " These are the paoers and I recognize 
‘ them by the seal of the Kazi.” The witness asked them why a particu- 
lar document was not stamped and they said — "It bears the seal of the 
Kazi they pointed out other naoers bearing the seal of the Kazi, and 
thus he then identified the papers. In cross-examination he said 
the only means of identification were the seals, that he had not seen 
the Kazi’s seal before, he had never seen seals of this kind before or after 
the deposit of the papers; be did not know English or Persian, but he 
[91] noticed tbe Kazi's seal. Although the identification of the papers 
may be insufficient, if tbe witness was speaking tbe truth when he said 
that papers were left with him by Bhagwan and Baldeo and they said at 
the time they gave them to him that they got them from Bamkishen it 
would be some corroboration of their evidence. Their Lordships are not 
satisfied with the reason given by the District Judge for disregarding it. 
It was also sought to conoborate Bhagwan and Baldeo by the entry in tbe 
account book, and the evidence of Salig Bam, Bamman Lai and Madho 
Lai. It is unnecessary to go into the details of this. Their Lordships agree 
with tbe District Judge who said he did not attach much weight to this 
portion of the evidence. Tbe High Court in its judgment says the entry 
was one which it was easy to make and it was entered in a book which 
•could easily be tampered with. 

Tbe next evidence to be noticed is that of Baleshwar Prasad and Bai 
Bhyam Kisbeo, upon which the High Court has laid great stres)^, and 
whose integrity tbe District Judge said he could not fora moment question. 
Baleshwar Prasad, who was examined before a Commissioner, deposed 
that a conversation between the respondent and himself in the beginning 
of September 1888 turned upon the state of affairs of Bamkishen, that the 
witness said he bad heard that his affairs were not at all satisfactory 
and that be bad left Calcutta never to return, and be advised the 
respondent to realize the money due by Bamkishen to him, and the 
respondent answered that as far as practicable be was making endeavours 
to get his money. He also said be bad taken certain documents relating 
to gardens and houses, and that Bamkishen had also promised to allow 
him time to pay the money due on Rajah Sambbu Narayan Singh's hundi. 
•He did not recollect whether the respondent mentioned to him the time 
when the documents were made over by Bamkishen to him. The witness 
.also said on oross-ezamination that he recollected a conversation with tbe 
respondent about tbe delivery of these documents on two occasions, one was 
when the respondent, was summoned to Oalcutla to give evidence relating 
•to Bamkifihen*fi affairs and • the. other about ten or twelve days before 
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[92] the trial. Shyam Kiahen deposed that about the end of August or 
beginning of September 1888 he had a conversation with the respondent 
and Ramkisben. the respondent had said to him ‘You are a friend of 
“ Babu Ramkishen : kindly tell him to pay the debt due to me as I am in 

want of money that be spoke to Ramkishen who said the respondent 
should not be uneasy about his money as he bad given over documents to 
satisfy him. The Judges of the High Court say in their judgment of 
these witnesses “If this witness (Shyam Kishen) is truthful and accurate 
“the plaintiff's case is true. If this plaintiff's case is false then this wit- 
ness has deliberately and wilfully sworn to a false tale. There is no 
alternative theory. The circumspect precision as to date precludes the 
explanation that the witness was honest bub was by mistake referring 
to September 1888, occurrences of another and much later date. Simi- 
lar observations apply bo the evidence of Babu Baleshwar Prasad." 

Now 9. 21 of the " Indian Evidence Act, 1872." enacts that admis- 
sions are relevant and may be proved as against the person who makes 
them, or bis representative in interest, but they ccinyiot be pToved by ot ou 
behalf of the person who makes them, or by his representative in interest, 
except in three cases named, of which the present case is not one. The 
meaning of this section is very plainly illustrated by the illustration (a) to 
the section. As to the evidence of Baleshwar Prasad, therefore, the Judges 
of the High Court have given very great weight to what according to law 
was not relevant evidence and could not be proved on behalf of the res- 
pondent. The erroneous omission before of the Commissioner and the Dis- 
trict Court to object to its admission did not make it relevant and their 
Lordships must in this appeal, as the High Court should have done, 
entirely disregard it. The evidence of Shyam Kishen of a statement by 
Ramkisben, if the statement was made before the adjudication of insol- 
vency. is relevant and should be considered. As to this the District Judge 
said he was a young man who seemed to have vague ideas of time and 
space and that this evidence was hard to believe. It has been seen that the 

[93] High Court fully believed his evidence. Their Lordships without 
in the least imputing to the witness an intention to give false evidence 
think that the conversation be deposed to is of doubtful value This 
was the respondent’s case, with the addition that he had possession of 

bne title-deeds after the adjudication of insolveocy on the2Qd of March 

1889 and the evidence of his attornev relating to it The appellant 
^ugbt to show that the respondent obtained the possession after that date. 
For this purpose he put ina letter dated the 27th of February 1889 written 
by Bijrawan Das, who had been the head gumashba of Ramkishen for IT 
or 18 years, and addressed to Harkishen Das, the gumashta of Ramkisben 
at Benares. It enclos^ a letter as follows:-" Sanwal Das pays his oom- 
^ phments to Bhai Harkishen Das. Show to Babu Jagmohan Dasii the 
^ very time he may ask you to show him all the old papers in respect of 
the Benares property or any other place. Out of those papers give him 

" and iZTtZt " ^ ^^t of the same 

and make hose papers over to him. He will forward them to me. Do this 
workquietly. Don t delay inshowing him the papers 27th FAhmartrlHfiQ " 

fare. In accordance this letter show to Babu Jagmohan Das all the 

"fsS slRnraT H ^o anybody Xat this, 

" to he these papers which be may ask you 

to be sent here. B jrawan Das deposed that ha was Ramkishen’s munsil> 

for seventeen or eighteen years m Calcutta. He was formerlyTn Snares 
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and used to attend to Ramkiahen's work there. When he went away to 
Calcutta Harkishen Das. his nephew, used to work. Ramkisben Das 
regularly lived in Calcutta and used to visit Benares occasionally. Sanwal 
Das was his regular attorney for eight or nine months before the business 
fell in to disorder. The deeds relating to the Calcutta property used to be 
kept by Ramkishen himself and Harkishen Das used to keep the deeds 
relating to the properties in Benares, Gazipur and Mirzapur. About the 
letter he said When the plaintiff (the respondent) was very pressing 
*|in his [94] demands then Babu Sanwal Das gave him a letter 
“ about making over certain papers to him. Sanwal Das handed 
that letter to nee also and I also wrote on it. That letter was sent to 
“Harkishen Das. That letter was written about the papers, namely, the 
“ deeds in dispute. The latter clause is in my handwriting. The plaint- 
“ iff was present when this letter was written." Harkishen Das deposed 
that he received the letter by post on the 1st or 2nd of March, that Jag- 
mohau Das is the respondent’s son-in-law; he came to him in the after- 
noon of the day he received the letter and went away without seeing 
the papers, saying he would come next morning. He came the next 
morning bringing a dork with him and having selected thirteen bundles 
of papers took them and gave a reciept for them in his own handwriting. 
The receipt was not produced, che witness saying that he received a letter 
from Sanwal Das asking him to send it, which he said he had not got and 
it was not produced, and he sent the receipts enclosed in a letter to Sanwal 
Das. Afterwards on reading a list signed by Jagmoban Das he said the 
number should be twelve not thirteen. The respondent did not after this 
evidence had been given offer to examine either Jagmoban or Sanwal. al- 
though Harkishen bad in bis examination in the Insolvent Court in July 
1889 more than seven months before the trial deposed that he had received 
a letter from Sanwal Das about ibe title-deeds instructing him to send 
them to Jagmoban Das and he carried out those instructions and made 
oyer the title-deeds to him. It was not the duty of the appellant to call 
either of those persons. 

Upon this part of the case their Lordships are unable to agree with 
the High Court in its opinion that the letter of the 27bh of February did 
not refer to the title-deeds in suit, and they do not sea any ground for the 
High Court speaking of the appellant's *' case being surrounded with diffi- 
oulbies, ambiguities and demonstrated falsehoods, the main part of their 
position being almost certainly shown to be untrue." Upon the whole of 
the evidence they are of opinion that the respondent failed to prove that 

title-deeds were deposited as a security for bis debt as he alleged, 
[98] and they will humbly advise Her Majesty to affirm the decree of the 
District Court, omitting from it the exception from the costs of defend- 
ant No. 2 (the appellant) of the costs of the witnesses Gregory and Ap- 
oar, and Baba Kumar Guka and Norfendro Nath Seu, which should nob 
have been disallowed, and to reverse the decree of the High Court and 
order the appeal to it to be dismissed with costs. The respondent will pay 
the costs of this appeal. 

Apptial allowed* 

Solicitors for the appellant: Messrs. Lattey and Hart. 

Solicitor for the respondent : Mr T, C. Summerhays. 
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PRIVY COUNCIL. 

Present : 

Lords TErtsion, Hohhouse, Macna<ihlen and Davey, and Sir E. Couch. 

[On petition relating to an appeal from a decree of the High Court 

at Allahabad.'] 

Muhammad Ikram-ud-din [Defendant) v. Musammat Najiran 

{Plat7iUff). [26th July, 1896.] 

^yecial have to appeal-^Decrees of the High Court viade on cross-appeals — Procedure, 

The High Court passed a separate decree, on a cross-appeal, identical in terms 
with those of a decree passed on the appeal in the same suit. From the latter 
decree an appeal to Her Majesty in Council was then declared by the High 
Court to bo admitted, under s. 603. Civil Procedure But the defendant’s appli- 
Cition to have bis appeal from the decree on the cro.ss>appeal similarly admitted 
was refused. 

The Judical Committee was of opinion that special Ic-^ve should be granted to 
appeal from this decree, without further security being required than had already 
been taken in rc«'pect of the appeal io ibe other. 

Petition for special leave to appeal from a decree (27th June 1891) 
varying a decree (23rd January 1889) of the Subordinate Judge of Bareilly. 

In this suit was contested the proprietary right in a share in zamin- 
dari ^'illagos and other immoveables situate in the Bareilly district. The 
property had been inherited by Imami, now deceased, alleged by the de- 
fendant, now petitioner, to have been his wife The co-plaintiffs averred 
that they were the whole sisters of the deceased, and entitled to their 
shares, under Muhammadan [96] law, in her property. The defendant 
Ikram-ud-din alleged that the plaintiffs were half-sisters only to his late 
wife, who had convoyed to him two of the villages in suit, Jabira and 
Pachtaur. The plaintiffs had, however, made it part of their case that 
the defendant’s marriage was invalid, and that the conveyance by his 
alleged wife to him was inoperative. 

On the 23rd January 1889 the Subordioate Judge gave judgment in 
favour of the two sisters. He excepted the two villages, to which ha 
dismissed their claim. From his decree of that date the defendant ap-. 
pealed, and the plaintiffs cross-appealed to the High Court. The appeal 
was numbered 64, and the cross-appeal 74. On the cross-aopeals the 
contention was, by the defendant, that the plaintiffs were half-sisters to 
Imami, and not entitled to the shares given by the first Court in her 
estate ; the plaintiffs contending that the defendant had failed to prove 
his marriage, and that the conveyance of the two villages to him was 
ineffectual. 

The High Court on the 27th June 1891 varied the decree. The differ- 
ence between the judgments was that the first Court gave four-sevenths 
of the disputed estate to the plaintiffs, and the appellate Court one-half. 
The High Court found the plaintiffs to be half-sisters to the deceased 
Imami, and, finding that the .defendant had been validly married to 
Imami, held him entitled to the other half of the estate of the deceased 
Imami. That estate the High Court found to include the two viUages 

above-mentioned, which, in the Court's opinion, bad not passed to the 
defendant by Imami's conveyance. 
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The decrees of the High Court, both in No. 64 and in No. 74. were in 
the same terms, with only the necessary variations. The defendant pre- 
sented two petitions of appeal for admission of these two decrees to appeal, 
under ss. 598^ — 600, Civil Procedure ; and an appeal in No. 74 was admit- 
ted. As to No. 64, the petition was refused. The High Court transmitted 
the record of all the proceedings relating to No. 74, but omitted all papers 
exclusively connected with appeal No. 64, including the ceitiSad copy of 
^e memorandum of appeal in the latter and the proceedings relating 
[ 97 ] to the appeal, from the decree of the High Court in No. 64, to Her 
Majesty in Council were also not sent. 

The present petition was for special leave to appeal from the last 
mentioned decree, and for an order that certi6ed copies of the necessary 
papers be transmitted. 

Mr. H. Cowell, in support of the petifion.argued that the application 
for special leave to appeal from decree No. 64 should be granted. The 
Code of Civil Procedure did not, in the chapters relating to appeals or to 
original decrees, authorize more than one decree being made finally dispos- 
ing of the suit between cross-appellants, and to the same effect. The 
two decrees made in this suit should have been one, as they were mere 
duplicates, the one of the other. They were in effect one. One of them 
could not be modified without the other being in like manner varied, for 
there could not be two conflicting decrees in one suit, each of thpin final. 
The petitioner should have special leave to appeal from the decree in 
appeal No. 64, without being required to file other security beyond what 
he bad already filed. In any event, the record should be completed. 

Mr. G, E, A. Eoss, for the plaintiff-respondent, did not object to the 
leave being granted, provided that the papers asked for, an l to be trans- 
mitted, were those already on the file of the High Court. 

OPINION. 

Their Lordships were of opinion that they should recommend the 
granting of leave applied for, without the petitioner having to file any 
further security than had already been taken. The record should be 
completed. > 

Solicitors for the petitioner: Messrs. Ea7ike7i, Ford, Ford and Chester. 

Solicitors for the respondent: Messrs. Pyke and Parrott. 
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[98] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice. Mr. Justice Tyrrell, 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Burkitt 

and Mr. Justice Aikman. 

4 

Sadho SabAN and ANOTHEK {J udgment-debtors) v. HawAL Pande 

(Decree-holder).* [24th January, 1893,] 

Oivil Procedure Code, . Section 48 — Execution of decree — Successive applications /or 
exeoution in respect of di^ event reliefs granted by the same decree. 

Section 48 of the Code of Civil Procedure is not applicable to proceedings in 
execution of decree. Bo AeWbyEdge, O.J,, Tyrrell, Knox, Blair aLd Burkitt, 


Appeal No. 5D0 of 1889 from a decree of J. C. Leupolc, Esq.. District 
It j . ^f*^*^^* dated tbe 16fch March 1889, reversing au order of Maulvi Mubam- 
aaaa Abdul Qba^ir, Muneif of Ballia, dated the 8nd February 1889. • 
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Where a decree grants different reliefs, as, for example, possession of land and 
Pttsn$ profits, it is competent to the decree-holder to execute such decree by 
means of separate and successive applications in respect of each relief. So held 

Tyrcll, Knox, Blair and Burkitt, JJ,, Mum Baksh Singh v. Mddot 
Ah (1) and Radha Kishen ball v, Radha Pershad Sing (2) cited. 

In this case the decree-holder obtained a decree from the High Court 
on the 22nd June 1881. awarding liim possession of certain land together 
with mesne profits. The decree-holder applied at various tinaes for 
execution of his decree in respect of the mesne profits only, the last such 
application having been made on the 23rd of December 1887. On his 
subsequently applying for execution by possession of the land, the judg- 
ment-debtors objected that the execution of the decree in that respect 
was barred by limitation. This objection was nllowed by the Munsif. 
The deciee-liolder then appealed to the District Judge, who reversed the 
Munsif s decision, holding that the effect of the various applications for 
execution in respect of the mesne profits had been to keep the whole 
decree alive. The decree-holder thereupon appealed to the High Court, 
and the appeal was at the instance of Mahmood and Straight. JJ. laid 
before the Full Bench. 

Mr. D. N. Bancrji, for the appellants. 

[99] Mr. /]. H. S. Reid, Munshi Jtvala Prasad and Pandit Smidar 
Lai, for the respondents. 


JUDGMENT. 

Edge, C.J. This is an appeal arising in proceedings for the execution 
of a decree. The appeal was referred for disposal to the Full Bench of 
the Court. There are four grounds stated in the memorandum of appeal. 
No argument has been addressed to us on behalf of the appellant in 
support of the first, second and fourth grounds. So far as we are 
concerned those grounds have not been supported. The third ground of 
appeal raises the question as to whether an order passed oo a previous 
application for execution of the decree was not a bar to the present 
application. That ground was framed on the supposition that the order 
referred to decided finally that the decree had been satisfied in 
full. My brother Judges who are acquainted with the vernacular have 
considered the application upon which that order was made, and the order, 
and they tell me that the order related only to the application for 
execution in the proceedings in which it was made and that the 
satisfaction therein referred to applied only to the satisfaction of the 
money part of the decree, i.e., costs and damages. Consequently the 
third ground of appeal fails. There was. however, another ground not 
taken in the memorandum of appeal, but which was the main reason why 
this case was referred to the Full Bench. It has been contended that s. 43 
of the Code of Civil Procedure applies to proceedings in execution of de- 
crees. and that the present application in execution of a decree for posses- 
sion of the property decreed cannot be entertained bv reason of the plaint- 
iff m a prior application having applied for execution of the decree in 
respect only of the damages and costs decreed. 

Broadly speaking, s 43 of the Code of Civil Procedure applies 
a weU known principle of English law. It is a section which prevents 
one person harassing another by bringing against him more than one suit 
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in respect of the same cause of action. The third paragraph of the section 
makes an exception to the general rule dependent on leave being granted 
by the Court before the first hearing. It is a section which provides the 
rule to be followed [100] in the inception and framing of a suit by a per- 
son having claims against another in respect of one cause of action. 
Section 43 cannot in ray opinion apply to proceedings in execution of a 
decree, in which the ciuse of action in respect of which the suit was 
brought has merged. 

It must not be assumed that I am of opinion that a plaintitJ who 
had obtained a money-decree would be entitled to apply to iiave that 
decree executed in parts. What I mean is that it must not be assumed, 
in my opinion, that a plaintiff who had obtained a decree, we will say, 
for Rs. 1,000 would be entitled to execute it by successive applications 
to execute to the extent of Rs. 10, for instance, I do not say whether he 
would be entitled to split up the execution of his decree or not. That 
point can be decided when it arises. I only wish to guard myself against 
being misunderstood. I may say, however, that I have no doubt that 
a plaintiff would be entitled to make separate applications for the execu- 
tion of a decree which provided for different reliefs, as, for example, 
where he obtained a decree for possession, and for mesne profits to be 
ascertained, he would in my opinion be entitled at once to execute his 
decree for possession and to execute on a separate and later application 
his decree for mesne profits when ascertained. In the case of Bam Baksh 
Singhv. Madat Alt, (1) Sir Robert Stuart.C.J., and Mr. Justice Pearson 
held that where a decree was of a complex character and granted differ- 
ent kinds of relief to be obtained by process of different kinds there was no 
valid objection to separate applications for partial execution of the decree. 
In the case of Badha Kishen Lall v. Badha Pershad Sing (2) Mr. Justice 
Macpherson and Mr. Justice Ameer Ali. held that s. 43 of the Code 
of Civil Procedure did not apply to proceedings in execution of a decree, 
and that where a decree gave reliefs of a different character, such as a 
decree for possession and a decree for costs, tliere was nothing in the Code 
of Civil Procedure to prevent separate and successive applications for 
execution as regards each of them. I would dismiss tliis appeal with 
costs, [and order the execution to proceed] 

[101] Tyrrell, J. — I concur in all respects. 

Knox, J. — I fully agree with the learned Chief Justice, that s. 43 is 
not a section which governs or aoplies to proceedings in execution. 

Blair, J. — I concur entirely in the order proposed and the reasons 
given by the learned Chief Justice. 

Burkitt, J. — I also concur in the judgment of the learned Chief 
Justice, and I only desire to add that in my opinion, s. 43 of the Code of 
Civil Procedure, is a section which deals with the frame and initiatory 
stages of a suit, and is not applicable, after judgment and after tlie rights 
of the parties have been decided, to proceedings in execution, any more 
than, for example, s. 44 would be applicable. As to the case now befoi'e 
me, I have no doubt that the Munaif, by his order of the 23rd of December 
1887, did no more than dispose of the execution application immediately 
before him. namely, the application for recovery of the amount of costs 
and damages decreed, and that his order had no effect whatever on that 
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portion of the decree which gave the juclgraent-dehtor a right to possession 
of certain land. I concur in dismissing this appeal with costs. 

Aikman T. — I concur with the learned Chief Justice in thinking that 
this appeal should bo dismissed with costs. 

4 DMal iliamhxp.d. 
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FULL BENCH. 

Beforr Sir John Edge, Kt., Chief Justice.. Mr. Justice Knox, 

Mr. Justice Biair, Mr. Justice Aikman, and Mr. Justice Blennerhasseit. 


SUHAKNi AND ANOTHKU (Defendants) v. Bhagwan Khan and 

OTHERS {plaintiffs).^' [22nd April, 1896.] 

Jurisdiction — Civil and Revenue Courts — Act No. XII of ISSi- [NorthAVestern Provinces 
Bent AcO. 95, 96. 

Ooe Nathu was an occupancy tenant. On his death his widow Jhari con* 
tinned in occupation of the occupancy holding. After the death ofJhan, one 
Subarni. allegiiog herself to be the daughter of Nathn and Jbari applied in the 
Court of Revenue to have her name eotcred in the village papers as occupancy 
tenant of Natbu’s holding in succession to bim The zamindar.s were [102] 
made parties to that proceeding. The Court of Revenue decided in favour of the 
applicant Subarni. The zamindars appealed on the revenue side, but their appeal 
was dismissed. 

Held, that no suit would lie in a Civil Court on the part of the zamindars for 
a dcclaranon that they and not Subarni were cutitlod to possession of the occu- 
pancy bolding in question, and that it should be declared that Subarni was not 
the daughter oi Nathu. 

[R.. 26 A. 468==24 A.W.N. (19041, 109; D.. 23 A. 360; 23 A. 481: 24 A. 153; 1 A.L.J. 9 
(14).J 

The facts of this case are fully stated in the judgment of the Court. 
Pandit Sundar Lai and Munslii Gobind Prasad, for the appellants. 
Mr. Abdul Majid, for the respondents. 

JUDGMENT. 

The judgment of the Court (Edge, C. J., Knox, Blair, Aikman and 
Blennerhasseit, JJ.) was delivered by 

Edge, C. J. : — This is a suit brought by zamindars in which they 
claim maintenance of possession over certain biswas of land, and ask that 
it may be declared that after the death of one Nathu Kandu and of his 
widow, Jhari, the plaintiffs as zamindars were legally in possession of the 
occupancy holding of Nathu Kandu, and that the female defendant to the 
suit was not the daughter of Nathu Kandu, and that the order of the 
Court of Revenue, declaring her to be the occupancy tenant may be 
declared to be ineffectual. 

Nathu Kandu was an occupancy tenant. On liis death, his widow 
Jhari continued in occupation of the occupancy holding, and on her death 
the present dispute arose. The female defendant Subarni, claiming to be 
the daughter of Nathu by his wife Jhari, asked the Court of Revenue for 
possession of the occupancy holding as an occupancy tenant in succession 
to her parents. On that application, the Court of Revenue decided that 
Musainmat Subarni was, as she alleged, the daughter of Nathu, and entered 

• Letters Patent Appeal No. 13 of 1894. 

66 . 


JX.] 


SUBARNI V. BHAGWAN KHAN 


18 All. 104 


her name in the papei-s as tha occupancy tenant of the holding. Tha 
zamindars, who are plaintiffs in this suit, were parties to that proceeding. 
Being dissatisfied with the decision of the Court of Revenue they went to the 
Court of Appeal on the Revenue side. Their apoeal was dismissed They 
then commenced a fresh campaign by filing the petition of plaint in 
this case in the Court [103] of the Munsif of Ghazipur. The question 
in this suit was exactly the (Question in the Revenue Court proceedings. 
The Munsif, coming to a different conclusion on the facts from those 
arrived at by both the Courts of Revenue, decreed the claim. The Subor- 
dinate Judge in appeal confirmed the decree of the Munsif. The defend- 
ants. viz.^ Musammat Suharni and her son, brought this appeal. It was 
decided by a Judge in single Bench. There was an appeal from ids judg- 
ment under s. 10 of the Letters Patent to a Bench of two -Judges and that 
appeal was referred to the Full Bench. 

Now it is a fact that the application to the Court of Revenue was made 
by these defendants in this suit. They then sought a decision that they 
were occupancy tenants of the holding in succession to Nathu. On that 
application the Court of Revenue decided that they were. The Court of 
Revenue had to decide the preliminary point, first, namely, whether they 
had made out their pedigree, i.e., that Musammat Suharni was the 
daughter of Nathu, as she alleged slie was, and bis heir. Having found 
that in favour of Musammat Suharni it made the order the result of which 
was thnt the entry in the Revenue records now sought to he impugned 
was made. 

The argument on behalf of the plaintiff has gone almost to tliis length. 
It was contended that sections such as s. 10 of Act No. XII of 
1881 only apply when the position of landlord and tenant is admitted, 
and that a Court of Revenue has no jurisdiction finally to decide a matter 
under s. JO unless the position between the parties of landlord and 
tenant is admitted. Precisely the same line of argument, if it was 
well founded, would lead to the logical conclusion that the Court of 
Revenue could try no suit for ai-rears of rent under s. 93 (/i) unless the 
position between the parties of landlord and tenant was admitfed. That 
would reduce the position of the Court of Revenue to the position held 
by arbitrators appointed by consent of parties. If the Court of Revenue 
could only try suits for rent, for example, or applications made under s. 10, 
when the relationship between the parties of [104] landlord and tenant 
was admitted, it v?ould be in the power of the defendant to a suit in the 
Court of Revenue or of the respondent to an application in that Court to 
oust the jurisdiction of the Court of Revenue by simply denying the 
legal relation alleged to exist between him and the plaintiff. The 
result would be that Courts of Revenue would be Courts having jurisdic- 
tion only where the parties consented. That would bo rather an extra- 
ordinary conclusion to arrive at when we bear in mind that suits under 
8. 93 of Act No. XII of 1881 can only come before the Civil Court in the 
stage of appeal, and that the jurisdiction of the Civil Court is absolutely 
barred, either as a Court of original jurisdiction or as a Court of appeal, in 
all applications to which s, 95 of that Act applies. Not only was the 
msp^e in this case one in which an application uuder s. 95 of Act 
No. XII of 1881 might have been made, but the application of Musammat 
oubaroi and her son was in substance an application under s. 95. It 
was an application which could not be granted without a determination 
in her favour of the question as to whether she was a tenant of the oc- 
cupancy holding. In our view this question cannot be litigated in the 
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Civil Court. Tho decree of the Court of Revenue is final, that decision, by 
reason of s, 9G {b), having the effect of a judgment of a Civil Court, subject 
to appeal to a Court of Revenue. We allow this appeal and dismiss the 
suit with costs in all Courts. 

Appeal decreed. 


19 A. 104 = 16 A.W.N. (1896) 189. 

APPELLATE CIVIL. 

Bpjore Mr. Jufitice Knox and Mr. Justice Blair, and 
.subscfjuentlff before Sir John Edge, Kt., Chief Justice and 

Mr. Justice B tenner hassett. 


Muhammad SiRAJ-UL-HAri and others {Plaintiffs) v. 
Imam-ud-din {Defendant).^ [I8th and 25tli Julv, 1R96.] 

Act No XX of ss \i, 15 ^ Religious endoivmenl— Jurisdiction— Court Fee — Act 
No. VII of Into (Court Fees Act), sch. it, art. 17, cl 6 

Held rhat Act No. XX of 1863 was applicable to an endowment whereby 
cerUio shops bad been purchased by subscripti'»n and dedicated to the support 
of a mosque, and wa® alpo applicable in re«pc''t of a nersnn In possession of the 
[105] '■ridowcd prop^rfy and professing to act as even though he might 

not have been lawfully appointed. Dliurrum Singh v. Kissen Singh (1) and 
Sheoratan Kuari v. Ram Pargash (2) referred to. 

Sembte that a suit under s, 14 of Act No. XX of 1863 against the 
superintendent of a religious endowment for misfeasance is a suit which f'^r ihc 
purpose of payment of court-fees falls within art. 17, cl. ivi), of tbc second 
schedule of Act No. VH of 1870. Delroos Banco Begum v Ashgar Ally Khan 
I3)» Sorrac/iafa v. Manika (4f and Omrao Mirza v. Jones i5) referred to. 

[F.. 17 Tnd. Cas. 270 (273) = 2ir> P.L.R. 1912 = I8l P.W.R. 1912 ; Rel. on, U C.W.N, 
1104 (n06)=7 Ind. Gas. 164 (1651; D., 9 M.L.J. 105. J 


This was an appeal from an order of a District Judge returning the 
plaint in a suit nurporting to be a suir. under s. 14 of Act No. XX of 1863 
on the ground that the Court had no jurisdiction to entertain the suit. .At 
the hearing a preliminary objec’ion was raised as to the sufficiency of the 
court-fee paid upon the plaint, which objection was overruled by the 
following order : — 

Knox and Blair, JJ.— A preliminary objection is raised to the 
hearing of this appeal. The objection is to the effect that the court-fee 
paid by the appellants in the Court below is insufficient. The suit is one 
brought by certain Muhammadan gentlemen in connection witli a mosque 
called the Moti Masjid, situate in the cit-y of Koil, of which the respond- 
ent is the mutawalli. The reliefs prayed for in the plaint are four 
in number, over and above the usual prayer for costs. They are as 
follows; — 

1. That Hafiz Imam-ud-din, defendant, may be dismissed from the 
post of the mutaivnlli of the Moti Masjid under s. 1.5 of Act No XX 
of 1863. 

2. That for the management of the aforesaid appropriated property 
the following seven persons, viz., Khan Bahadur Kunwar Muhammad 
Lutf Ali Khan, Mumtaz-ud-dowlah, Nawab Muhammad Faiyaz Ali Khan, 


• First Appeal No. 28 of 1896 from an order of L. G. Evans Esor 
Judge o! Aligarh, dated the 14th December 1895. ' ^ 


(1) 7 C. 767. l2) 18 A. 227. 

(4) e M. 516. (5) 10 C. 599, 


(3) 15 B.L R, 167. 
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the Honorable Haji Muhammad Ismail Khan, Hafiz Maulvi Muhammad 
Inayat-UUah, Khwaja Muhammad Husain, Muhammad Sarfaraz Khan 
and Maulvi Shaikh Muhammad Yusuf Ali, who have been approved of 
by the Muhammadans of the city, may bo appointed new mutaxvalli' s 
(superintendents). 

[106] 3. That the Moti Masjid and the whole of the appropriated 
property appertaining to the said Moti Masjid may be placed under tlie 
charge of the new mutawallia, 

4. That for its future management a scheme according to the form 
aniioxed to this plaint or according to any other form which may be 
proper may be devised by the Court so that the work may be done in 
accordance with it. 

The plaint was originally filed on a 20 rupees stamp. The suit pro- 
fesses to be brought under s. 15 of Act No. XX of 1863. In order to consider 
the merits of this preliminary objection it is best first to consider what is 
the nature of the action which can be brought under s. 15 of Act No. XX 
of 1863. Section 15 defines the interests which entitle a person to sue, 
and for the nature of the suit whicl) can be brought we must look to s. 14. 
By that section any person interested in a mosque may sue in a Civil Court 
the superintendent of such mosque for any misfeasance, breach of trust or 
neglect of duty committed by such superintendent in respect of the trust 
vested in him. This is the only kind of suit specified in s. 14. That 
suit being laid, the action which the Civil Court may tak^* upon the suit 
is next set out. In the present case the plaintiffs have not contented 
themselves with simply suing the superintendent lor the breach of 
trust committed by him. They havft gone on to dictate to the Court 
•the action which that Court should take. It is important to bear this 
in mind. The learned vakil who made the preliminary objection based 
bis objection upon the case of Delroos Banoo Begum v. Ashgar Ally 
Khan (1). That v^as also a suit which professed to be based upon 
s. 14 of Act No. XX of 1863. That suit was brought not merely 
for the purposes set out in s. 14 of the Act. The plaintiffs claimed 
a share of the produce of the trust estate as an appurtenance to the 
office ot mutawalli. They .also asked that they might be made muta- 
wallis in place of the defendant. Such a suit was clearly not one 
for a declaratory decree alone. In the case before us the plaintiffs, 
although they have burdened their plaint with [107] dictating to 
the Court the way in which they wished the Court to exercise its 
powers, have neither asked to be appointed themselves as mutawallis 
nor have they asked for any benefit of any kind to be awarded to them 
as the result of the suit. Herein is a marked difference between the 
case of Delroos Banoo Begum v. Ashgar Ally Khan and this case. 
The next case cited to us in the same behalf was the case of Sonackala 
V. Maniha (2), There is nothing in the report which shows whether that 
suit was laid under the Act or Regulation prevalent in Madras which 
corresponds with Act No. XX of 1863. But in that case the plaintiff did 
not bring a suit against the trustees only for misfeasance or breach of 
trust but also for the removal of the defendant from management, for the 
appointment of the plaintiff as manager, and for the removal of certain 
buildings. It also was a case differing from the one before us. Jn reply 
our attention was called .to several precedents to be found in the Madras 
series of the Indian Law Reports ; but they were all precedents connected 

(1) 16 R.L.R. 167. (2) 8 M. 516. 
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with tarwads and in no way connected with the case before up. The 
case of Omrao Mirza v. Jones (1) was also cited, and under that precedent 
the plaintiffs, who liad under orders of the Court paid Court fee upon the 
value given by them for the purposes of jurisdiction on the several reliefs 
claimed by them, contended that no further Court fee need be paid and the 
case might, as held by the Court below, he lield to be one falling under 
s. 7, sub-section 4, cl. (cl of Act No. VII of 1870. They did not, however, 
abandon the contention that the case was one which really fell under sch. 
ii, art. 17, cl. (vi) of the Court I'ees Act (Act No. VII of 1870). The 
precedent Onirno Mtrza v. Jones would apparently support the plaintiffs in 
the contention that they have in any case paid sufficient Court fees. 
If it were necessary in this case to decide whether the case was 
one which fell under sch. ii. art 17, cl. vi of Act No. VJI of 
1870, we should have l)een inclined to hold that it does, as in our opinion 
a suit laid as this suit is under s. 14 of Act No. XX of 18G3 is a suit 
merely against the superintendent for misfeasance. It is a suit of a 
[108] peculiar nature, and, so far as we can see, it is not one in which it 
is possible to estimate at a money value the subject- matter of the suit 
and is not otherwise provided for in the Court Fees Act. In any case 
sufficient Court fees in our opinion have been paid and the preliminary 
objection fails. 

The appeal subsequently came on before a different Bench for dis- 
posal on the merits. 

The facts of the case sufficiently appear from the order reported 
above and from the subsequent judgment on the appeal. 

Mr. Amir-xtd-din, for the appellants. 

Maulvi Ghalam Mujtaba, for the respondent. 


JUDGMENT. 

EdciE, C. J. and Blennefhassett, J. — This appeal has arisen in a 
suit against one Haffz Tmam-ud-din,wbo was acting, whether duly appoint- 
ed or not, as the miUairalli of a mosque. The suit was filed in the Court 
of the District Judge. An objection, was taken that the District Judge 
had no jurisdiction, and he made an order returning the plaint to be 
presented to the proper Court. There was no question as to the local 
jurisdiction of the District Judge. The real question was- — was the suit 
one to which s. 14 of Act No. XX of 18G3 applied ? Tbe District Judge 
considered that that section did not apply: hence his order. The plaint- 
iff^ has appealed. 

For the respondent-defendant it has been contended that s. 14 of Act 
No. XX of 1663 can only apply to a mosque which has been endowed 
with land, and that it can only apply when it is alleged that the defend- 
ant was lawfully appointed trustee of the mosque. 

The contention as to the land arises in this way. Certain Muhamma- 
dans in the city subscribed and purchased with the subscription certain 
shops with which the mosque was endowed. They became toaqf. They 
are not the less waqf because they are the result of subscription and not 
the result of a dedication by a single owner. When the shops were pur- 
chased and dedicated to the mosque the land upon which they stood 
passed with them. Indeed there is nothing in the point. The contention 
appears to be that [109J because it is not said in the plaint that the land 
on which the shops stood was specially dedicated to the mosque, there was 
no dedication of the land. 


41J 10 G. 599. 
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We agree with the judgment of the High Court of Calcutta in 
Dhurrum Singk v. Kissen Singk (1) that s. 14 of Act No. XX of 1863 is 
.generally applicable to all religious endowments of tliis nature. In 
Sheoraian Ktinivari v. Ravi Pargash (2) it was decided by this Court that 
it was not essential to bringing a suit under s. 14 of Act No. XX of 1863 
that the endowment should ever have been taken under the Board of 
Revenue. 

As to the other point, the defendant, although he appears to have 
entered upon the mutawalliship without election or specific appointment 
does not pretend that he is a trespasser. He does not say that he is not 
the mutawalli of the mosque. We find him in possession professing to 
•be the mutawalli of the mosque, and as such s. 14 of Act No. XX of 1863 
would apply to him. 

The suit was properly brought in the Court of the District Judge, 
who alone had jurisdiction. We allow this appeal with costs. We set 
aside the order of the Court below with oosts and direct the District 
Judge to receive the plainc and to enter it on the file of pending suits in his 
Court and to proceed with the suit according to law. The plaint, which 
is at present on the file in this Court, will be returned to the counsel for 
•the appellants that it may be presented to the District Judge. 

Appeal decreed. 
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REVISIONAIi CRIMINAL. 

Before Sir John Edge^ Kt., Chief Justice and J/r. Justice Blennerhassett. 

Quben-Empress V . Ram Sundab and another.^ 

[30th July, 1896.] 

Criminal Procedure Code. s. 183— /Id No. XLV.o/ 1860. s. 363 ^Eid}inppinq from law 
ful guardianship— ^Offence committea outside British territory^ Jurisdiction— Certi- 
ficate of Political Agent. 

The abaenoe oj tbo certificate oC the Politicil A^ent required b7 «>. 183 of the 
Code of Criminal Procedure ia aa abaolute bar to the trial of a cisc to whicb 
the proviaions of chat section apply. 

[110] Semble that the offence of kidoapptog from lawful guardianship 
puniabable uodera. 363 of Act No. XLV of I860, is not a continuing offence. 

£F., 36 A. 197-23 A.WN. 333; 27 0. 1041 (105:i) = 4 C.W.N. 645; R.. 24 B. 287 
^2U0/-1 Bom. L.R 678.] 

The facts of this case are as follows : — 

The child of a British Indian subject residing in Nepal, but close to 
the frontier, was missed, and ■was eventually found in company with one 
Ram Sundar and a woman, Musammat Anupa, at Basti, in the Gorakhpur 
•district. 

The case was inquired into by a Magistrate at Basti, but without the 
certificate required by s. 188 of the Code of Criminal Procedure, having 
been obtained from the Political Agent in Nepal. 

According to the Magistrate who inquired into the case, there was no 
direct evidence as to whether the kindnapping actually took place in 
Nepal territory, though the presumption was that it ocoui'red in Nepal. 


* Otiminal RefStetice No. 386 of 1896. 

(1) 7 0.767. 12) 18 A. 227. 
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The Magistrate committed Ram Snndar and Anupa to the Court of 
Sessions at (Toiakhpur, and upon this commitinent a reference was made 

to the Fligh Court by the joint Sessions Judge asking that the commitment 
should be quashed as being bad in law, owing to the absence of the 
Political Agent’s certiticate as mentioned above. 

The Puldic Prosecutor (for whom Mr. A. E. Euve^) for the Crown. 

JUDGMENT. 

Edge, C, T. and Blenneriiassett, J. — The otfence of kidnapping 
for whicli Ram Sniidar and Musaminat Anupa have been committed for 
trial took place in Nepal. The charge was inquired into by a Magistrate 
m British India, and the commitment for an ofl'ence under s. 363 of 
the Indian Penal Code was made, hub no certificate of the Political Agent 
in Nepal, which is retiuired by the provisions of s. 188 of the Code of 
Criminal Procoilure as a condition precedent to the bearing of the 
charge in British India, was produced or is shown to liave been' issued. 
The proviso to s. 188 is prohibitive, and under the circumstances, we 

hold that the Magistrate had no jurisdiction. We quasli the commit- 
ment. 


19 A. 111 = 16 A.W.N. (1896) 191. 

[Ill] REVISIONAL CRIMINAL. 

Before Sir John Edqe, Kt., Chief Justice. 


Queen-Empress t\ O’Brien," [21st August, 1896.] 

Cririinal Procedure Code, $$. 179. IBS— pfnee where con^seouences of act 
enmed—Crimnal breaeh of irust-^dcl No. XLV of i860 (Duima Penal Code\. 
s. 408. ' 


B.. an employe of a Company, tbo office of which was at Cawoporo, was charged 
with the offence punishable under s. 408 of the Indian Penal Code The com- 
plainant alleged that B being in charge on behalf of tho Company, at a place in 
Bengal, of certain goods belonging to the Company and being ordered to return 
the said goods to Cawnpore, never did so, and failed to account for the goods or 
their value, to the la««s of the Company. Held, that on the statement of the case 
by the complainant the Courts at Cawnpore had jurisdiction to inquire into the 
charge, inasmuch as the consequence of B’s acts, namely. Joss to the Comnanv 
occutred m Gawanpore. ^ ^ 


(P., 32 A. 397 (398) — 7 A.L.J. 319 (320) — 11 Cr.L.J. 372 (373) =C Ind Cas 563 (564)* 

35 A. 29 (331 = 10 A.L.J. 43M433) = 13 Cr.L.J. 856 (857) =^7 Ind Cas 792 
(793) : R.. 6 Ind. Cas. 830=11 Cr.L.J. 253 = 7 P.R. 1910 = 7 P W R iqm = l72 
P .L R. 1910 ; 8 Ind. Cas. 595 = 8 Bur. L.T. 10 ; 67 P.L.R, 1901 * 18 P W R 1903 
(Cr.)=8 Cr.L.J. 175 ; D., 84 A. 487 (4891 = 10 A.L.J. « 47) = 13 cf L J 479 = 
15 Ind. Cas. 319 : 6 A.L.J. 333 = 28 A.W.N. (1908) 115 (11G) = 7 Cr.L.J. 394 ] 

In this case, ooe W. O'Brien, an employee of the Muir Mills Company, 
of Cawnpore was sent to Manbhum, in Bengal on business of the 
Company While in Bengal, certain goods belonging to the Company 
were sent to him for sale, the Company having some intention of starting 
an agency in Bengal Subsequently, however, the Company altered 
their plans and demanded the return of the goods, or of their value if 
sold. Tbe goods were not returned and ultimately, after repeated 
demands, the Company filed a complaint in a Magistrate's CiLt at 
Cawnpore, charging O Brien with the commission of criminal brBB.-h 

• Criminal Miecellaneoua No. 133 of 1896. 
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trust under 8, 408 of the Indian Penal Code. Upon this, O’Brien applied 
to the High Court under s. 185 of the Code of Criminal Procedure, 
asking that it might be declared that the Court at Cawnpore had no 
jurisdiction to inquire into the alleged offence, on the ground that, if 
any offence had been committed by the applicant, that offence was com- 
mitted in Bengal and not within the jurisdiction of any Criminal Court 
at Cawnpore. 

Mr. C. Dillon, for the applicant. 

The Public Prosecutor (for whom Mr. W. K. Porter), for the 
Crown. 

JUDGMENT. 

Edge, C. J. — This is an application to the High Court to act under 
s. 185 of the Code of Criminal Procedure. The case against the appli- 
cant is one of an offence alleged to have been [112] committed by him 
under s. 408 of the Indian Penal Code. The contention on his behalf 
is that, if he committed any offence, it was committed in Lower Bengal 
and not within the Magistrate’s jurisdiction at Cawnpore. Of course I 
express no opinion whatever as to whether the applicant committed an 
offence at all. That matter has yet to be decided. If, however, he parted 
with goods of his employers in Lower Bengal and did not remit the price 
of those goods, as he was bound to do, to his employers in Cawnpore, it 
appears to me that the case comes within s. 179 of the Code of Criminal 
Procedure; that the consequence of the applicant having made away with, 
for his own purposes, goods of his employer’s in Lower Bengal, or the 
price of them, if he did so, was that a loss of the value of those goods 
ensued to his employers in Cawnpore. It might be vex'y difficult to prove 
where the actual offence of breach of trust was committed. Of course, 
the applicant denies he has committed any. At one time he said the 
goods were on their way to Cawnpore. Another time he said the goods 
were at Lucknow. The goods have disappeared. The applicant went lo 
Cawnpore and failed to account. The matter can be inquired into at 
Cawnpore, and the Magistrate at Cawnpore has jurisdiction in the case. 
I dismiss the application. 

As to the charge relating to the coal, I have not sufficient facts before 
me to decide whether the Magistrate has jurisdiction to inquire or not. 


19 A. 112^16 A.W.N. (1896) 182. 

REVISIONAL CRIMINAL. 
Before Mr. Justice Aihnuin. 


MutasaDDI and others {Applicants) u. Mani Ram {Opposite Party)J^ 

[2nd September, 1896.] 

Criminal Procedure Code, ss, h^^,til—Pine-^Portxon of fine paid ne compensation 
to complainant — Sentmee of fine set aside — Hecovery of compensation from com. 
plainant — J^ocedure. 

On a pentenco of fine being passed, it wa.s ordered, under b. 646 of t-be 
Code of Oriminal Procedure, that a portion of the fine should be paid as the 
oompensation to the oomplainant, itw«8so paid. Subsequently the aenten^ 
was set aside in revision by an order of cbe High Court which directed that the 
fines should be refunded. 


* Oriminal Revision No. 431 of 1696. 
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[1131 Held, that the sum which had bacn paid to the complainant was recover- 
able under this order as part of the origioal fine, and that it was recoverable by 
process under section 547 of the Code and not by suit in a Civil Couit- 


ReVI- P-R 1903 = 2 P.L.R. 1904.] 

SIGNAL The facts of this case sutticiently appear from the judgment of the 

Criminal. Court. 

Mr. Roshan Lai, for the appellant. 

The Government Pleader (for whom Pandit Suraj Nath), for the 


19 A, 112 = 


as™: 


JUDGMENT. 


Airman, J. — The applicants were convicted by the Joint Magistrate 
of Dehra Dun, of an oflence punishable under s. 411 of the Indian Penal 
Code. Four of them were sentenced to be fined Rs. 40, and the remain- 
ing two to fines of Ks. 20 each, or, in default, to undergo one month's 
rigorous imprisonment. By his order, the Joint Magistrate directed that, 
out of the total sum of Rs. 200 imposed as fine, Rs. 100 should, under the 
provisions of s. o lo of the Code of Criminal Procedure, be paid to Mani 
Ram, the complainant in the case, as compensation. The fines were paid, 
and, the case not being an appealable one, Rs. 100 were at once paid to the 
complainant. The six accused persons applied to this Court for revision 
of the Joint Magistiate’s order. A Bench of this Court, consisting of the 
learned Chief Justice and my brother Banerji, sot aside the convictions 
and sentences imposed upon the applicants, and further directed that 
the fines, if paid, bo refunded. When the applicants applied to the 
Magistrate for the refund of the fines in compliance with the order of this 
Court, the sum of Rs. 100 was repaid to them. As regards the l)alanee of 
Rs. 100 they were directed to sue the complainant Mani Ram in the Civil 
Court. 

The applicants come here asking for the revision of this order. In my 
opinion the order of this Court directing that the fines which the applicants 
paid should be repaid to them implies an order that the fines, in whose- 
soever bands they might be. should be payable to them. In my opinion 
the provisions of s. o47 of the Code of Criminal Procedure are wide enough 
to cover a case like the present. I see no reason why the applicants should 
be driven to have recourse to a civil suit against the complainant Mani Ram 
in order [iiU that the direction of this Court as to the repayment of the 
fines should be given effect to. It is doubtful even whether in a Civil Court 
they would have any remedy against Mani Ram, as it was from the Magis- 
trate and not from the applicants, that Mani Ram received the money. 
I set aside the Magistrate’s order and direct him to call upon Mani Ram 
to refund the applicants’ money which was paid to him. If he refuses, 
the Magistrate will take action in the manner directed in s. 547 of the 
Code of Criminal Procedure, and, when the money had been recovered, if 
it is recovered, will repay it to the applicants. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Banerji and Mr. Jiisiice Aikman. 


Balwant and another (Applicants) v. Kishen (Opposite Parii/)/' 

[lOtb November, 1896.] 

Jurisdicticni — Transfer of Alagisfrafe — Order passed di/ a Magistrate after his successor 
had entered upou h\s appointment — Criminal Procedure Code, s. 12. 

By an order of the Local Goveroment Babu Dila Ram, a Magistrate exercis- 
ing jurisdictioD m the Meerut district, was transferred from that distriL-t “on 
arrival of Eunwar Kamta Prasad.” 

Held, by Banorji, J., that the efiect of the order of transfer so expressed wis 
that Babu Dila Ram ceased to have jurisdiction as a magistrate within th'^ 
Meerut district from the time when Kuowar Kamta Prasad commMi<:cd work 
as a magistrate in that district. 

Held, by Aikman, J , that the effect of the said order was that Babu Dila Ram 
ceased to have jarisdioiou on the arrival of Kunwar Kamta Prasad ; but 
whether such arrival wai- his arrival within the limila of the district or at head 
quarttrs was not dear (ruui the order. 

Empress of India v Anand Sarup (1) referred to. 

This was a reference under s. 438 of the Code of Criminal Procedure 
made by the Sessions Judge of Meerut. The facts of the case are fully 
stated in the judgment of Banerji, J. 

The Public Prosecutor (Mr. E. Chamier), for the Crown. 

JULGMENT. 

Banerji, J. — This case has been referred by the learned Sessions 
Judge of Meerut, under the following circumstances. On the 9th of June 
1896, Babu Dila Ram, a magistrate of the first class, granted sanction 
under section 495 of the Code of Criminal [113] Procedure, 1882, for 
the prosecution of Balwant and Tika for offences punishable under ss. 211 
and 193 of the Indian Penal Code. It was contended on behalf of 
Balwant and Tika that Babu Dila Ram had ceased to have jurisdiction in 
the district of Meerut, on the date above mentioned, and was not competent 
to make the order of sanction. By notification of Government dated the 
7th of May, 1896, Babu Dila Ram was transferred from Meerut to Ballia, 
‘*on the arrival of Kunwar Kamta Prasad.” I presume that this must 
be taken to mean — on the arrival of Kunwar Kamta Prasad in Meerut, 
and the assumption by Ivim of the office of Deputy Collector in that dis- 
trict. We have no information as to the date of the arrival of Kunwar 
Kamta Prasad at Meerut, but he took over charge of his duties on 
the 26th of May. 1896, a fortnight before the date on which Babu 
Dila Ram passed the order complained of. The question which arises 
in this case is whether, after the arrival of Kunwar Kamta Prasad at 
Meerut and the assumption by him of the charge of his duties as magistrate, 
Babu Dila Ram ceased to have any jurisdiction in the district of Meerut. 
By s. 12 of the Code of Criminal Procedure, the Local Government may 
from time to time define local areas within which a magistrate may exer- 
cise all or any of the powers with which he may be invested. Babu Dila 
Barn’s competency to exercise his powers as a magistrate in the district of 
Meerut, was derived from the order of the Local Government posting him 

* Crimlsal Revision No. 426 of 1B96- 

(1) 8 A. 663. 
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:is a magistrate to that district. ITis jurisdiction to exercise his powers 
iu the district ceased as soon as the order for liis transfer to another district 
came into effect. The notification of Government to wliich I have referred 
declared that Babu Dila Ram was to he regarded as transferred from 
Meerut to Balliaon tlic arrival of Kunwar Kamta Prasad. In my opinion 
that notification should be read with the notification which precedes it, 
■viz., tliat Kunwar Kamta Prasad was to 1)0 posted ' on return from leave*' 
to the Meerut district ; and, placing a reasonable construction on the noti- 
fication relating to the transfer of Babu Dila Ram, I am of opinion that 
tlie words “on arrival of Kunwar Kamta Prasad” iu that notification 
should be construed [116] to mean — on the assumption by Kunwar 
Kamia Prasad of his duties as magistrate. The continuance of Babu Dila 
Ram to exercise his powers in the Meerut district depended, according to 
the notification of Government, upon the happening of a particular event, 
namely, the assumption of his duties hy Kunwar Kamta Prasad. Bahu Dila 
Ram, therefore, ceased to liave jurisdiction in the Meerut disrricb from the 
^fUh of May. ou which date Kunwar Kamta Prasad took over charge of 


Ids duties. From that date he could exorcise no jurisdiction in the Meerut 
district as a magistrate. This case is within the principle of the ruling of 
the Full Bench in Empress of India v. Annnd Sarup (l). In that case it 
was held that Mr. Mulock ceased to retain his jurisdiction as a magistrate 
in the district of Meerut on being relieved by Mr. Fisher. Tliat was the case 
of a District Magistrate who held a specific office and who ceased to hold 
that office as soon as he was relieved of his duties by anoth«r officer. The 
case of a Deputy Collector exercising the powers of a magistrate is no 
doubt different. Any number of such officers may be appointed by 
Government to a particular district, and the assumption of the office of 
Deputy Collector by one officer in a district does not necessarily lead to 
the result that another Deputy Collector who has been performing the 
duties of a magistrate in that district ceases to have jurisdiction in the 
district. Tlie jurisdiction of each officer witliin a specific area depends, as 
I have said, upon the orders of Government appointing him to exercise 
jurisdiction within that area. In this case the notification of Government 
to which I have refen-ed, worded as it was, had the effect of transferring 
Babu Dila Ram from the Meerut district as soon as Kunwar Kamta 
Prasad took over charge of his duties in that district, and he no longer 
continued to be a magistrate in the Meerut district. That being so. he had 
no jurisdiction on the 9th of June, 1896. to make the order comolained of. 
Had the notification of Government transferring Babu Dila Ram from 
Meerut not been worded in the way in which it was worded, and had it 
been to the effect that [117] Bahu Dila Ram was to be transferred from 
Meerut to Ballia on being relieved of his duties in the Meerut district, I 
should have had no hesitation in holding that he had jurisdiction ro make 
his order of the 9bh of June, as he was nob ralieved of his duties in the 
Meerut district until that date. Such a notification would have attained the 
object contemplated in the letter of Government dated the 23rd April 1896, 
to which the learned Public Prosecutor drew our attention. Having regard, 
however, to the terms in which the order for the transfer of Babu Dila 
Earn was made. I must hold that he ceased to have jurisdiction in Meerut 
as soon as Kunwar Kamta Prasad assumed charge of his duties in that 
district. I would set aside the order made by Babu Dila Ram on the 9th 
June 1896. 



(1) 3 A. 563. 
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AikMAN, J. — I concur with my brother Banerji in thinking that tlio 
order made by Babu Dila Ramon the 9th of June 1896 was without 
jurisdiction and must be set aside. I consider that we must be guided 
in this case by the principle laid down in the decision by the majority of 
this Court in the Full Bench case. Empress of India v. Annnd Santp (1). 
In that case the Government uotiheation appointed Mr. Mulock, wlio 
was then officiating Magistrate and Collector of Meerut, to officiate as 
Magistrate and Collector of Gorakhpur on the happening of a certain event 
i. e., on bis being relieved by Mr. Fisher, It was held in that decision 
that on the hanpening of that event Mr. Mulock ceased to exercise any 
jurisdiction in the Meerut district. In the present case the effect of the 
Government notification is to declare that Babu Dili Ram on the happ*^n- 
ing of a certain event ceased to have any jurisdiction in the Mc^r it 
district. If that event happened before the order in this case was made, 
that order was made by a magistrate who had no jurisdiction to make it. 
The event in this case, the happening of which determined the jurisdic- 
tion of Babii Dila Ram in the Meerut district, was the arrival of another 
magistrate named Kunwar Kamta Prasad. That arrival had undoubt- 
edly taken place two weeks before the order complained of \vas [1183 
passed. I feal bound to express my opinion that the form of the order 
of transfer is open to. objection. It is not clear whether the arrival 
was the arrival within the Meerut district or the arrival at the head-quar- 
ters of that district. In either case th^ exact time of the arrival might be 
unknown to the officer whose transfer depended upon it, an 1 he might in 
consequence pass an or ler when his jurisdiction ha I ceased. The learned 
Public Prosecutor endeavoured to support the order on two grounds. 
The first ground was that the notification of Babu Dila Ram’s transfer 
referred to him only as Deputy C d ector and did not refer to liim as Ma- 
gistrate. He therefore contended that, notwithstanding this notification 
and the arrival of Kunwar Kamta Prasad, Babu D.la Ram might still 
be able to exercise jurisdiction as magistrate. In my opinion this conten- 
tion is uutenable. Babu Dila Ram was invested with powers of a magistrate 
and these powers are exercised by him in any district to which he may l)e 
posted. Even if the contention could be sustained, it lands us in a worse 
dilemma, for it would follow that Babu Dila Ram is still a magistrate of 
the Meerut district and all the orders passed by him as magistrate in the 
Ballia district would be without jurisdiction. The next ground on which 
the learned Public Prosecutor endeavoured to support the order was a 
letter of Government No 1007 dated the 23rd of April 1896. 
In paragraph 3 of this letter it is directed that in the case of transfers 
Magistrates and Deputy Commissioners should examine the files of anv 
subordinate whose transfer is impending and arrange so that the 
officer shall so far as possible clear his file before making over charge of 
his office With the object which tfie Government had in view in issuing 
this letter I most cord ally sympathise. There is no doubt that the 
departure of a magistrate either on leave or transfer leaving cases partially 
heard results nob only in great delay in the disposal of cases but in 
additional expense and inconvenience to the parties. By cl. (a) of s. 350 of 
the Code of Criminal Procedure an accused is entitled when a magistrate 
takes up a case partially heard by his predecessor to demand that the wit- 
nesses be resummoned and reheard. If the design of Govermenb in the letter 
referred to [ 119 ] be carried out, ic would obviate the delay and expense 
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which arise from the exercise of the privile^^e tlius given to the accused 
bylaw. But the i)Ower of a District Magistrate to allocate work is confined 
to the allocation of work amongst imgistrates who are for the time being his 
subordinates. If the eiTect of a Clovernment order is to transfer a Magistrate 
from a district, the District Magistrate of Uiat district has no .longer any 
authority to make any arrangement in regard to the work of the magis- 


trate so transferred. Wliilst there can only be one Dis^.rict Magistrate, 
tlio number of otlier magistrates in a district is only limited by tlie discre- 
tion of tlie Local Government, inasmuch as it may annoint as many 
persons as it thinks fit. l>osidcs the District Magistrate, to be Magistrates 
in a di-itrict. There would be a difticuU.y in providing that- any magistrate 
subordinate to the District Magistrate should be transferred on his making 
over charge of bis office inasmuch as there is no particular office of which 
he can make over charge. If. as suggested by my brother Banorji, the 
notification of Government were to run — “on being roliovotl of his duties” 
— tiio difficulty would. I think, be obviated, and the object whirh the 
Local Government had in view in issuing the letter of tbo 23rd of April 
1800. wf.Lild be caoale of being attained. I concur in thinking that the 
order made by Babu DilaRam on the 9t.h of -Tune must be quashed. 

By the Court. 

The order of the Court is that the order of Babu Dila Ram, dated the 
8tb of June 18%, is set asice. 


19 A. 119 = 16 A.W.N. 118961 192. 

APPELLATE CRIMINAL. 

lioforc Sir John Edge, Kt., Chief Jiiatine, and Mr. Jusitice Blenncrh'issett, 


Queen-Empress v. Bhadu.' [lOtb November, 189G.1 

Practice— Pleading^Qualified pka of guilty— Evidence to be taken. 

In capital cases where there is any doubt as to whether an accused person 
fully understands the meaning and effect of a ple.aof guilty it is advisable for the 
Court to take evidence and not toconvict solely on the plea of the accused. 

[F..3Cr. D.J. 80 = 54 P.R. 1905 (Cr.) = ie9 P.L.R. 1905; R.. 5 A.L.J. 157 (158) = 
A.W.N. (1908) 51 = 7 Cr. L.J. 295.] 

[120] The facts of this case were as follows : — 

The aDpellant Bhadu was a youne man of about 20 years of age who 
had a wife about the same age as or a little older than himself. (The 
Civil Surgeon in the report of his post mortem examination states that 
” the body was that of a well developed woman aged about 22 years.") 
The wife had been living in her father’s bouse, and refused to live with 
Bhadu : Bhadu at last came himself to fetch her, but his wife declined to 
return with him. According to Bhadu’a own statement made before the 
Magistrate, she refused to go and then said to him : — “ Chat ware, iim 
kahan raheT' On this Bhadu gob angry and struck his wife with a 
kuUiari, inflicting wounds which resulted in her death. At his trial in 
tbo Court of Session Bhadu pleaded: — '* I killed my wife. Sbe abused 
me. Called me ware. No one was present. I killed her with a kulhari:’ 
On this plea, as on a plea of guilty. Biiadu was convicted without evidence 
being taken. He appealed to the High Court. 

The Public Prosecutor (Mr. E. Chamier), for the Crown. 


• Criminal Appeal No. 1078 of 1896. 
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JUDGMENT. 

Edge, C.J., and Blennerhassett, J. — Bhadu was convicted on 
his own plea without evidence being recorded in the Sessions Court. He 
was charged with the offence punishable under s. 302 of the Indian 
Penal Code. The case against him was that ho had murdered his wife. 
His plea as recorded is as follows: — “Guilty, I killed my wife. She 
had abused me. Galled me \vare.' No one was present. I killed her with a 
kulhari.” We are not clear whether the word “ guilty ” in the plea was 
Bhadu’s or was the interpretation of the Judge of the meaning of Bhadu’s 
plea. In any event it was not an unqualified plea of guilty ; and 
although the words of abuse which Bhadu said had been used might not 
have effect to take the case out of s. 302 of the Indian Penal Code, they 
put a qualification on his admission and made it necessary in our 
opinion that the trial should proceed and evidence should be taken. In 
this country it is dangerous to assume that a prisoner of this class under* 
stands what are the ingredients of the offence under s. 302 of the 
Indian Penal Code, and what are [121] the matters which might reduce 
the act committed to an offence under s. 304. Even in England it used 
to be the practice of some judges, and probably is still, although they were 
not bound to do so, to advise persons pleading guilty to a capital offence 
to plead not guilty and stand tbeir trial. One of us has known that 
course followed in numerous cases. We set aside the conviction and 
sentence, and send this case back to the Court oi Session with a direction 
to the Judge to take the evidence in the case and proceed on the basis of 
the plea not being an unqualified plea of guilty. 

[The case was subsequently tried on evidence taken before the same Sessious 
Judge, and Bhadu wac again convicLed and scoteucod to death, the convi-stion and 
sentenoo being upheld hy the High Court on the 4(b of February 16U7.] 


19 A. 121 = 17 A.W.N, (1897) 2. 

EEVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Banerji 

and Mr. Justice Aikman. 

Shankar Dial (Applicant) v. A. M. Venables (Opposite Party).'^' 

[28th November, 1896. j 

Crvminal procedure Code, s. 195 — Sanction to prosecute — ** Court to which ajjpeah 
ordinarily lie"— Collector — District Judge. 

For the purpose of granting or revoking a sanction to prosecute refused or 
granted under a. 195 of the Code of Criminal Procedure, an Assistant 
Collector of the first class is subordinate to the District Judge. Hari Prasad 
V. Debi Dial (1), followed. Queen- Empress v. Ajudhia Prasad (2) considored. 

One Shankar Dial in a suit which was being tried before an Assistant 
Collector of the first class was alleged to have made use of a forged docu- 
ment. The Assistant Collector was asked to sanction the prosecution of 
Shankar Dial, but refused. The order refusing sanction was passed on 
the Isb of August 1895. Subsequently, on the 2lst of August 1895, the 
Assistant Collector cancelled bis order of the 1st of August and granted 
sanction for the prosecution of Shankar Dial. On application under 

* Oriminal Revision No. 622 of 1896. 

(1) 10 A. 662. (2) 15 A.W.N. (1895) 121 
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1896 s. 195 of the Code of Criminal Procedure to the High Court this second 
Nov. 28 . order of the [122] 21st of August was sec aside on the ground that the 

Assistant Collector had no lurcher jurisdiction to deal with the matter. 

Revi- On the 1st of June 1896, the said Assistant Collector being at that time 
SIGNAL officiating Collector of the District, apolicatiou was again made to him to 
Criminal sanction the prosecution of Shankar Dial in respect of the matter above 
— ^ referred to. On the 3th of Tune 1896 the Officiating Collector of the district 

19 A. 121= passed an order declining to interfere and referring the applicant to the 
17 A.W.N. High Court for orders. The apolicant, however, took this order before the 
(1897 ) 2. Sessions Judge, who. on tPa I9th of September 1896, made an order 

sanctioning the oros-^cution of Shankar Dili. Shankar Dial accordingly 
applied to the High Court under s. 195 of the Cjde of Criminal Procedure 
for revocation of the sanction granted by the Sessions J udge. 

Mr. J. Simt^onJoT the applicant. 

Mr. Rosha.n Lni fo>' the opposite party. 

The Government Pleader Prasad), for the Crown. 

JUDGMENT. 

Edge, C. J. — Shankar Dial, in a suit in a Court of Revenue made use 
of a document which is alleged to have been forged. An Assistant Collector 
of the first das*; who was trying the case r 0 fu>ed to sanction the prosecu- 
tion of Shankar Dial. Howavt-r, the same Assistant Collector, aba subse- 
quent date, having changed bis mind assumed jurisdiction and granted 
sanction. He granted the sanctioa on the 2lst of August 1895. On an 
application in revision in this Court the order granting sanction was set 
aside on the ground that the As-tstanh Collector of the first class had, by 
bis refusal of the Ist of August 1895, e.'ihausted his jurisdiction to interfere 
in the matter. The order of the High Court was passed on the I6bh of 
December 1895. The applicant, who was desirous of bringing Shankar 
Dial to justice, waited until the 1st of June 1896, when the officer who 
had been the .Assistant Collector of the tirst class was acting as Collector 
of the district, and then applied to him for sanction. He declined to 
interfere, and reierrel her to the High Court for orders. The lady, how- 
ever, applied to the District Judge, who. on the 19r.h of September 1896, 
made an [123] order samtbioning the prosecution of Shankar Dial. Shankar 
Dial had now applied to this Court to exercise its revisional powers and set 
aside the order of the District Judge. 

The application is based upon two grounds — the one, that the Court 
of the District Judge is not the Court to which appeals ordinarily lie from 
the Court of an Assistant Collector, and the other, on the merits of the 
application itself. 

As to the first ground, that depends upon the construction to be 
pub upon the penultimate paragraph of s. 195 of the Code of Criminal 
Procedure, 1882. That paragraph is as follows “ For the purpose of 
this section every Court, other than a Court of Small Causes shall be 
doomed subordinate only to the Court to which appeals from the former 
Court ordinarily lie." That paragraph does not mean to give the juris- 
diction to the Court to which the appeal in the matter in which the 
false document was used happened to lie. If that construction was put 
on the paragraph, it might happen that there would be no Court which 
could exercise the power of revoking or granting sanction which bad 
been given or refused by the Lower Court, as no appeal might lie in the 
particular case in which the perjury was committed or the falsa doco* 
ment used. It is impossible bo say what the Legislature intended by 
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that penultiisate paragraph. To take the case oi an Assistant Collector 
of tbe first class. Where an appeal would lie from his decision would 
depend upon the nature of the matter before him. Tbe appeal might lie 
to the District Judge, to the Collector of the District or to the Commissioner 
of the Division. Tnere are some cases in which no appeal would 
lie at all. As remarked by me in a somewhat similar case — Hari 
Prasad v. Debi Dial (1) — “ I doubt whether the framers of s. 195 of Act 
No. X of 1882 had present bo their minds the difficulty or ambiguity 
in this respect arising out of the provisions of the Rent Act, XII of 1881.” 
(That is, Act No. XII of 1881). I might add that a similar difficulty 
might arise in deciding whether the High Court or the Court of the District 
Judge is the Court to which appeals ordinarily [124] lie from the Court 
of the Subordinate Judge. The Legislature has placed the Courts in a most 
difficult position. It is impossible, in my opinion, for a Judge to give any 
satisfactory reason for holding in this case that the Court of the District 
Judge was the Court which had jurisdiction, and that the Collector would 
not have had jurisdiction and yet it was nob intended by the Legislature 
that two Courts should have concurrent jurisdiction, or that the matter 
should be left in doubt. For reasons of convenience I am of opinion that 
we should apply the principal of decision of this Court in Dari Prasad 
V. Debi Dial (i). II that decision had been present co my mind or had 
been brought to my attention in the case of Queen-Empress v. Ajudhia 
Prasad (2), I should have followed it. I candidly confess that it is im- 
possible for me to say which of these ^decisions is right. It is for the 
Legislature to say that, and by enactment to interpret s. 195 of the 
Code of Civil Procedure. I would hold accordingly that the District 
Judge had jurisdiction to make the order sanctioning the prosecution in 
this case. 

So much for the legal aspect of the case. As to the merits, it is obvi- 
ous that this lady, in making these difierent applications and allowing 
months to elapse before bringing the matter to a conclusion, was actuated, 
nob by a desire to further the interests of justice, but by a desire to oppress 
her opponent through the action of the Criminal Courts. There has been 
no explanation given of the delay between the 16bh of December 1895 
and June 1896. I would allow the application on the merits and would 
revoke tbe sanction to prosecute which has been granted. 

Banerji, J, — I agree in the order proposed by the learned Chief 
Justice and in his reasons for holding that the District Judge had jurisdic- 
tion to make the order complained of. 

Airman, J.* — I am of the same opinion as tbe learned Chief Justice 
and concur in all that he has said. 

By The Court — The order of the Court is that the application is 
allowed and tbe sanotion is revoked. 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


B.:UiDEO Das {Applicant), v. Sdkhdeo Das {Opposite Party).* 

[30th November, 1896.] 

CtDti Procedure Code, s. 344 ei seq — Insolvency^AppHcation for a declaration of 
insolvency showing that applicant ha^ assets apparently in excess of his liabilities 

— Burden of proof. 


It does not follow t-h;»t because a person has assets of a nominal V’lluo in excess 
of bis liabilities he is not entitled to be declared an insolvent. But where a 
person applies to bo declared an insolvent and shows in his statement that bis 
assets exceed his liabilities, be must show also that by the sale of his interests 
or other realization of his as=?ets a sum would not bo secured which would en- 
able him to pay his debts in full. Jowalla ^ath v. Parbalty J5t6i (1) discussed. 

[R., 21 A.W N. 79 ; 9 M.L.T. 431 (437).] 


The facts of this case sufificiently appear from the judgnaeut of the 
Court. 

Habu Satya Chandnr Mukerji, for the appellant. 

Babu JogMro Nath Chaudhri, for the respondent. 


JUDGMENT. 


Edge, C.J. and Burkitt, J. — Baldeo Das, a judgment-debtor arrest- 
ed in execution of a decree against him, applied under s. 344 of the 
Code of Civil Procedure to be declared an insolvent. The applicant filed 
a schedule of his assets and liabilities, and it is not suggested that he had 
done anything which, under s. 351 of the Code, would be a bar to a decla- 
ration of his insolvency being made. However, the schedule of assets 
and liabilities showed this, that the applicant had assets of the value of 

over Rs. 12,000, and his liabilities amounted to a little over 6,000. It is 

true that much of the assets consisted of moneys lent upon mortgages or 
shares in sums of money lent upon mortgages, hut he had also zamindari 
and some other assets. He filed no statement containing an estimate of 
the present realizable value of his assets; and. for all we know from this 
record, the sale of his zamindari and of his mortgagee interests under 
the mortgages might realize more, and that promntly, than would enable 
him to pay his debts in full. [126] The Court below dismissed his appli- 
cation and he has brought this anpeal. 

The decision of the High Court at Calcutta in Jowalla Nath v Parhatty 
Bibi (1) has been pressed upon us on behalf of the appellant. Now we 
entirely agree with what is said in that judgment that “ it is Quite an 
error to suppose that a man is not entitled to be declared an insolvent 
because the sum total of his assets is larger than the sum total of his debts 
It may well be, and is frequently the case, that a mans securities are 
looked up and are not available at the time he is called noon to pav his debts • 
but he is none the less entitled to be declared an insolvent unless he is 
found guilty of dishonest conduct.” It is obvious that a l^may have 
assets of the nominal value of Rs. 20.000 and liabilities amounting to no 
more than Rs. 6,000, and yet at the time he may be insolvent, that is, unable 


* First Appeal No. 61 of 1696, from 
of Aligarh, dated the 14th May 1896. 


an order of L. G. Evans, Esq., District Judge 


(1) 14 C. 691. 
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to pay bis debts in full. His assets might be unrealizable, exoept at such a 
eaorifioe as would leave the proceeds insufficient forcbe payment of his debts. 
In such a ease the man would be an insolvent. But in our opinion 
where a man applies to be declared an insolvent and shows in bis state- 
ment that bis assets exceed his liabilites, be must go further and show 
that by sale of his interests, or other realization of his assets, a sum 
would not be secured which would enable him to pay his debts in full. 
That the applicant has not done in this case. The onus was on him. 
We entirely dissent from that portion of the judgment in the Calcutta 
ease in which it is said that the Judge could not refuse to declare the 
applicant an insolvent unless he found affirmatively that the applicant 
had brought himself within what I may call the penal clauses of s. 351." 
If the law ware as put in the sentence which we have quoted, it would 
apparently be immaterial whether the man who applied under s. 344 
of the Code of Civil Procedure to be declared an insolvent was actually 
insolvent or was capable of paying his debts ben times over. The truth 
is that the chapter in question, namely, Chapter XX of the Code of 
Civil Procedure, in which these Cl27] sections occur, is a chapter dealing 
with * ** insolvent judgment-debtors,” that is, with judgment-debtors who 
are incapable of paying their debts at the time. The chapter does not 
apply to a judgment-debtor who is not insolvent. Insolvency is what 
lies at the root of all the provisions of the chapter. In the present case 
the applicant apparently desires by a declaration of insolvency to appoint 
the Court his agent to collect his debts and to escape the worry of 
having to doit for himself. We dismiss this appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Burkitt. 


-The Secretary of State for India in Council (Defendant) v. 
Mahadbi (Plaintiff) v. Shiam Lal and others (Defendants).'^ 

[1st December, 1896.] 

Jict 1^0. XIX of {N .‘W.P, Land Revenue AcO, s. 241 — Jurisdiction — Civil and 

Revenue CourtS’-^Suit to recover moveable property sold on account of an arrear of 
revenue due by a person other than the owner of the property. 

Where in satisiaotion of an arrear of revenue duo by cortain defaulters some 
oatlle belonging to another person, who had no concern with the land in respect 
of which the arrear was due, were sold, it was held that the remedy of the owner 
of.the oatclc lay entirely in the Courts of Rsvenue and that no suit would lie in 
a Oivil Court respeoting such sale. 

£Appr., 6 0.0. 228 (280); F.. A.W.N. (1905). 237.] 

The plaintiff brought her suit in the Court of a Munsif against the 
Secretary of State, defendant first party, Shiam Lal and Piari Lai, defend- 
ants second party, and Baijnath and Harcharan Das, defendants third 
party, on the allegation that certain immoveable property belonging to her, 
namely, some cattle and a cart, had been wrongfullyvsold by the tabsil 
officials in order to realize an arrear of revenue which was not due by her, 

* First Appeal No. 66 of 1696. from an order of Pandit Rajnath Sahib, Subordinate 

Judge of Moradabad, dated the 24th April 1896. 
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but by the defendants second party, and had been purchased by the defend- 
ants third party. She pruyed that the sale might be set aside, and 
claimed restoration of the property or its value. 

The defendant first party pleaded that the suit was not congnizable 
by a Civil Court, and that the property sold in fact belonged to the defend- 
ants second party. Tbe defendants second party [128] pleaded the 
same defence. Of the defendants third party only one appeared, and he 
pleaded that the property had been purchased in good faith at a public 
sale. 

Tbe Court of first instance, (Munsif of Sarnbhal) held that, by reason 
of s. 241 of Act No. XIX. of it had no jurisdiction to entertain the 

suit, and dismissed it. 

The plaintiff appealed, and the Lower Anpellate Court (Subordinate 
Judge of Moradabad), holding that the jurisdiction of the Civil Courts was 
not ousted, decreed the appeal and made an order of remand under s. 562 
of the Code of Civil Procedure. From this order of remand the defendant 
first party appealed to the Higli Court. 

The Standing Counsel (Mr. E. Chamier), for the appellant. 

Babu Joifindro Nath ChavAhri, for the respondents. 


JUDGMENT. 


EdoK, C.J., and BUKKITT. J. — This appeal has arisen in a suit which 
was brought to recover certain movoal)Ie property, alleged to belong to the 
plaintiff, which had been sold for an arrear of revenue due by some of the 
defendants, or for the value of the property, and to have the sale set aside. 
The first Court dismissed the suit on the ground that the jurisdiction of 
the Civil Court was barred by s. 241 of Act No. XIX of 1873. The Lower 
Appellate Court, taking a difl'erent view of the law. set aside the decision 
of the first Court and made au order of remand under s. 562 of tbe Code 


of Civil Procedure. From that order one of the defendants, the Secretary 
of State for India in Council, has appealed. 

It seems a hardship that a person whose cattle, or other moveable 
property, have been sold for an arrear of land revenue due by another 
person, and in respect of land with which the owner of the moveable pro- 
perty is not concerned, should be debarred of his right of suit in a Civil 
Court and should be left to such proceedings by appeal or otherwise as may 
be opened to him in the Courts of Revenue. However, we cannot decide 
this case on questions oi hardship. We have to decide it according to the 
construction of the Statute. This clearly was a claim not only connected 
with, bub [129] arising out of, a process enforced on account of an arrear 
of revenue. Tbe sale which it is claimed to set aside was a sale for arrears 
of revenue, and the claim was one within s. 181 of Act No XIX of 
1873. The claim in this case consequently falls within either cl or 
cl. (j) of s. 241 of Act No. XIX of 1873. There is nothing in either 
of those clauses to suggest that the exclusion of jurisdiction is limited to 
claims made by the person who is actually in default in payment of his 
land revenue. It appears to have been the intention of the Legislature 
to reserve to the jurisdiction of Courts of Revenue all such cLimQ Wa 
find OD teferring to Act No XII of 1881, io tbe somewhat analogous case 
of an il egal distress for rent that the suit of the person injured, although 
the distrainer may have acted fraudulently and without title is bv the 

operation of ss. 87 and 93 of that Act reserved esclush^ely for the juris- 
diction of Courts of Revenue. ^ 
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For these reasons we are of opinion that the decree of the 6rst Court 
was right. We set aside the order of the Lower Appellate Court remandiog 
the suit, and we restore the decree of the first Court. The suit will stand 
dismissed with oosts in all Courts. 

Appeal decreed. 


19 A. 129 = 16 A.W.N. (1696) 193. 

APPELLATE CIVIL. 

% 

Before Sir John Edge, Et., Chief Justice, and Mr. Justice Burkitt, 

Muhammad Ali Khan {Petitioner) v. Puttan Bibi and others 

(Opposite-parties).* [2nd December, 1896.] 

Act No, VII of 1869 iSuccession Certifeate Acti. s, 4 — Certificate not to be given for 
collection of part only of a debt — Debt in part satisfied, 

A certificate for coUeotion of debts under Act No. VII of 16S0 may be given 
for the collection of any one or more separate debts of the deceased ; but not for 
the collection of part only of a debt. Where, however, a portion of a debt in 
respect of which a certificate is sought has been discharged, it is not necessary 
for the applicant to pay duty on more than the unsatisfied portion of the debt. 

£P., 32 A. 335 (336)«7 A.L.J. 255 (257)=5 Ind. Gas. 424 ; 33 A. 327 (332)=>8 A.L.J. 
79 (85) = 9 Ind.Cas. 127 (128); 21 A.W.N. (1901)125; R., 15 C.L.J. 384 (388) = 
16 O.W.N. 231 (234) ; 70 P.R. 1904.] 

One Muhammad Ali Khan applied fora certificate under Act No. VII 
of 1889 for the collection of bis share, amounting to Ks. 1,50.000, of the 
dower debt of Rs. 11,00,000 of his deceased daughter. The debt was to be 
collected from Aijaz Wall Khan, the [ 130 ] husband of the deceased lady. 
The application was resisted on behalf of ttje minor children of the lady 
in respect of whose dower the claim was made on the ground that a certi* 
ficate for oollection of part only of the debt could not be given, and that 
the applicant ought to apply for a certificate to collect the whole of the 
dower debt, giving security for the due anplication of the shares of the 
ocher persons entitled. The Lower Ciurt (District Judge of Bareilly) 
dismissed the application, holding that the Court could not grant a certi- 
ficate for partial coUeotion of a debt. From this order the applicant 
appealed to the High Court. 

Mr, Conlan and Pandit Moti Lai, for the appellant. 

Mr. D. N. Banerji and Sundar Lai, for the respondents. 

JUDGMENT. 

Edge, C. J., and Burkitt, J. — a Muhammadan lady, who was 
entitled to something more than eleven lakhs of rupees as her dower, died. 
Ser husband appears to have discharged that portion of the dower debt 
which was inherited by his son by the transfer of some property. The 
husband also inherited a portion of the dower debt. The father of the 
deceased lady has brought a suit against the husband of the deceased lady 
to recover his share, i.c., the father's share, which he took by inheritance 
to bis daughter in the dower debt. He had applied for a certificate entitl- 
ing him to ooUeot debts to the amount of Rs. 1,50,000. It was necessary 
under s. 4 of Act No. VII of 1889 that he should have a certificate. 
The Judge declined to grant such certificate unless the applicant paid the 

* First Appeal No. 76 o( 1696, from an order of E. J. Kitts, Esq., District Judge of 
Bareilly, dated the 12tb June 1896. 
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2 per cent, duty on the whole debt, i.e., the debt of eleven lakha odd, 
which was due to the MuhacDCDadan lady. There has been a uniform 
series of decisions in this Court according to which a certificate cannot be 
granted to collect a part only of a debt. There is no decision of thia 
Court, or, so far as we know, of any other Court, which says that an 
applicant for a certificate, either under the present Act or under the 
former Acts, must apply for a certificate, to collect al! the debts 
due to the deceased. We think it would be against public policy 
that a certificate to collect part only of a debt should be granted, 
as it would tend to multiplication possibly of suits in respect of one 
[131] liability and the harassment of debtors; but it appears to us to be 
contemplated by the Act that a certificate may be granted for the 
collection of any one debt, or of more debts than one, without obtaining a 
certificate for the collection of all the debts due to the deceased. 

It appears to us that the applicant must pay the duty for a certificate 
entitling him to collect the whole of the dower debt which at the date of 
the application was due and payable. In calculating what the amount of 
that debt was, the son’s share by inheritance, which has been dischargedt 
and the husband’s share which he bolds in bis own hands in satisfaction 
of his own share in the inheritance, will be deducted, and the duty will be 
payable on the balance. To that extent we allow this appeal, bub without 
costs. 

Order modified. 


19 A, 181 = 16 A.W.N. (1896) 200. 

APPELLATE CIVIL. 

Before Sir John Ed<je, Kt., Chief Justice, and Mr, Justice Burkitt. 


NATHU Wilson {Petitioner) v. C. H. MCAFEE AND ANOTHER 

{Opposite Parties)* [3rd December, 1896.] 

Act. No. II of 1082 {Indian Trusts Act) ss. 55. 60. 61. 74- Order dimissina apnlicatum/of 
removal Of a trustee — Civil Procedure Code, s. 'i—Decree^Appeal 

No appeal will He from an order dismissing an application for tbe removal of a 
trustee, such order not being a '‘decree” wiihin tbe meinin^ of s 2 of the Code 
ol Civil Procedure, and not being otherwise appealable. 


In this case, one Natlm Wilson, claiming as sole legatee under the 
wiU of his mother, applied to the District Judge of Saharanpur for the 
removal of the trustees appointed for the oarri ing out of the provisions of 
his mother’s will. The applicant aUeged that one of the trustees, by 
name McAfee, who was an executor under and had proved the will bad, 
after mismanaging the property for a time. informaUy renounced his 
executorship without rendering accounts. Upon this the Court had on 
the motion of the applicant, appointed, under s. 74 of the Indian Trasts 

Act. a pleader of Dehra Dun, of the name of Morton, to Lry out the 
provisions of the will. The app .cant went on to allege that the trustee so 
[132] appointed had been guUty of various acts inconsistent with the 
proper discharge of h.s duties as trustee, by reason of which the applicant 
bad suffered mjmy, and he prayed that the Court may take charge of 
tbe property mentioned rn tbe wiU under s. 60 of Act No. II of 1882 and 

• First Appeal No. 89 of 1896, from an ordpp of t w \e • ^ ^ 

of Saharanpur, dated tbe 4th June 1896» * * Esq., District Jodg» 
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protect it from injury and administer it through some able and reliable 
person,” and that an injunction might issue to the trustee in possession 
restraining him from interference with the property in question. 

On this application, the District Judge, after considering the allegations 
made against the acting trustee, found that no acts amounting to a breach 
of trust had been proved against him, and that no reason existed for 
removing bim from his office, and accordingly dismissed the application. 

The applicant appealed to the High Court. 

Mr. D. N* 3cx7tsTji aud Dabu JoQindTO Nath Chaudhri, for the 
applicant. 

Mr. A. E. ByveSy for the respondent Morton. 
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JUDGMENT. 

Edge, C.J., and BuRKITT, J. — This is an appeal from an order under 
the Indian Trusts Act, 1882 (Act No. II of 1882), refusing to remove a 
trustee. Mr. Byves has objected that no appeal lay. Jlr. Banerji 
contends that the order was a decree, as that word is defined in s. 2 of 
the Code of Civil Procedure. So far as we are aware, this point has never 
been decided. The case of Mohima Chutider Bisxuas v. Tarini Sunkcr 
Qhose (1) is not of much assistance, as in that case Act No. VIII of 1890 

which was the Act in question, did provide for appeals in certain cases 
We think it would bo stretching the definition of decree in s. 2 
of the Code of Civil Procedure to hold that it included a refusal to dismiss 
a trustee. We are of opinion that the appeal did not lie, and we dismiss 

it with costs. 

Appeal dismissed. 


19 A. 13a«l7 A.W.N. (1897) 4. 

[133] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


jANKi {Defendant) v, Bhairon and another (Flaintiffs)^ 

19th December, 1896.] 

Sindu Law — Znterpretalion of document — Will— Intention of testator — Devise to wife 
Widow's estate^Htridhan, 

One Debi Din, a separated sonless Hindu, made a will in favour yf hi® of 
which the material clause was as follows : — “ After my death the said Musammat 
• • * is to be the person in possession and ownership in place of me. the exe^t- 
ant of all the bequeathed property aforesaid by right of this will. ' Debi Dm 
died leaving a widow and a daughter who was married -to one Janki. The wmow 
obtained possession of the property dealt with by the will on the death ol De i 

Din. The daughter died in the lifetime of the widow, who thereupon made a 

will leaving the property which had come to her from Debi Din to Janki. On 8 
death of the widow certain persona alleging themselves to be the nearest rever- 
sioners to Debi Din claimed the property* 

Held that, on the wording of the will and having regard to the surrounding 
oiroumstances of the case, the testator having no near male heirs, and the p ain- 
tiffs, if reversioners at all, being remote reversioners, the intention of the testa o * 
Debi Din* waste leave the property in question to hie widow as bet stnanan, 
to descend to her heirs. Koonjbehart Dhur v. Premchand Dutl 12) dissented from, 

• First Appeal No. 78 ol 1896, from an order of J. Denman, Esq., District Judge 
of Allahabad, dated 8rd July, 1896. 

(1) 19 0. 487. <2) 6. C. 684. 
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Moulvie Ma}iomed Shumsool Hooda v. Skewuk Itam fl) aod Eira Bai v. Lakshmi 

B'li (2) distioguished. 

[Appp.. 25 A. 351 ; R., 2 O C. 22G (-231) ; 9 O.C. 119 ; 1 S.L.R. 211.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moti Lai, for the appellant. 

Pandit Baldeo Ram Dave, lor the respondent, 

JUDGMENT. 

EdCtK, C. J., and Burkitt, J. — Debi Din made a will by which he 
bequeathed all his property to Musammat Lachminia. She was his wife. 
By this will, he said “ After my death the said Musammat is to be the 
person in possession and ownersiiip in place of me. the executant, of all 

the bequeathed property aforesaid by right of this will.’' We need not 

refer to the rest of the will. Debi Din died. He was sonless, but 
he left his widow and a daughter surviving him. The daughter 
was married to Janki, the defendant in this case. She had no "sons 
by Janki: hub she had daughters, who are still living. The [134j 
daughter died in her mother s lifetime, and thereui''on Dachminia 
made a will in favor of Janki. After the death of Lachminia. the plain- 
tiffs, claiming to be reversioners of Debi Din. brought the Present suit 
against Janki claiming to have him ejected ^nd to get possession of the 
pronerty. There is no doubt that Debi Din was a separated Hindu. There 
is equally no doubt that he had no male relation of near kinship. These 
plaintiffs, if they were related to him at all, and were' reversioners, were 
distant. The first Court held that the property passed under the will to 
Lachminia as her strtdhan and that on her death her heirs became entitl- 
ed to lb. and consequently dismissed the plaintiffs’ suit, the plaintiffs not 
being heirs to Lachminia. The Court of first appeal construed the will as 
a gift to Lachminia of nothing more than she would have taken if her 
husband Debi Din had died witliout a will, and, sotting aside the order of 
the first: Court, made an order of remand under s. 562 of the Code 

of Civil Piocedure. From that order of remand this appeal lias been 
brought. 

It is contended on behalf of the respondents that, the will not con- 
taining any words to show that Dehi Din intended that Lachminia should 
take an estate of inheritance which she could alienate of her own free 
will, the will gave her nothing beyond what she would have taken had 
there been no will. In support of thfit view Mr. Baldeo Rnyri has cited 
to us s^eral cases, amongst them the case of Kunjbehari Dhir v. Prem- 
cfe/iurf (.3). It appears to us that if the learnerl Judges in that case 
intended their view of the law to be of general application, it would be 
impossible for a husband ever to make a gift of immovesble property to 
his wife which would become her stndhan, unless he gave her the power 
ot alienation, which we do not conceive to be a correct view of the Hindu 
law on this subject. 

Another case to Mr. Baldeo Ram referred to us was Moidvie 
Mahomed Shumsool Hooda y. Sheivuk Ram fl). In that case their Lord- 
ships of fcbe Privy Council had not to decide the point before us, 
and indeed did not aeciHe i . Another case [135] cited to us was 
Etra Bat y. Lakshmt Bai (21 It is obvious from that case that the 
point before the Judges was reaUy whether the gift was one of an estate of 


(1)2 1. A. 7. 


(2» U B. 573. 
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inheritance which could be alienated, or merely the gift of a Hindu widow’s 
life estate. In the case before us it is obvious that Debi Din did not 
intend to confer upon his wife a power of alienation. Neither would he 
in law have intended to confer upon her a power of alienation if he had 
expressly given this property to her as her stridhan without ad-ling a power 
to alienate. The result would have been that she could not have alienated. 
That maybe gathered from page 762 of Mayne’s Hindu Law and Usage 
(5th edition). 

The question which we have to decide is — what was his intention ? 
Did he intend that this property should be her stridhan, with the result as 
a matter of law that upon her death it would go to her heirs, or did he 
intend merely to give her that interest in the property which she would 
have had if he had died without makitjg a will at all ? No doubt cases do 
arise in which, owing to the disputes as to the property or as to the legal 
position of an alleged adopted son or of a widow whose husband claimed 
to be separate, wills are made, which, if the husband was separate or tlie 
alleged adopted son was really an a lopted son, would be unnecessary. In 
every case, tirst the language of the will, and then the surrounding circum- 
stances have to be looked at, in case the language is doubtful. Now in this 
case the language which was used in the will was consistent with a gift of 
stridhan or with the mere formality of making a gift of a life interest which 
would have devolved upon Lachminia, whether the will was made or not. 
There are no circumstances shown to have been existing at or before 
the date of the will which suggest that, if Debi Din bad died without 
a will, Musammat Lachminia’s right to enjoy the property as a Hindu 
widow for her life would have been challenged by anyone. Consequently 
there was no reason for Debi Din making a will to be used in a di‘«oute which 
no one suggests was likely to arise. It was reasonable under the circum- 
stances, even from a [136] Hindu point of view, there being no near kins- 
men, and but the plaintitfs, who were doubtful rever-ioners, that Debi Din 
should make such a will, the effect of which would be to secure his property 
to his own descendants, though in the female line, and to secure it, as he 
probably hoped, without any objections being raise i by questionable re- 
versioners. Tbe wisdom of his making a will is apparent from the present 
suit ; for here are people coming forward to claim as reversioners as to 
whose position as reversioners there may be some doubt. In our opinion 
Debi Din intended to confer upon his wife after his death an estate larger 
than, and possessing incidents different from those apperraining to, the 
estate which Lachminia would have taken as his widow if Debi Din had 
died intestate. We hold that he did confer upon her an estate which 
was more extensive than that which s ie would have had simply as a 
Hindu widow, and consequently that the estate conferred upon her 
became her stridhan, and that the plaintiffs, whether they are Debi Din’s 
reversioners or not, have no title. We allow the appeal, and set aside 
the decree below and the order of remand, and restore and affirm the 
decree of the first Court with costs. 

Appeal decreed. 
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19 A. 136 = 17 A.W.N. (1897) 6. 

APPELLATE CIVIL. 

Before Sir John Edge, Et.. Chief Justice, and Mr. Justice Blair, 

Bhagwati Prasad (Decree-holder) v. JaMN’a Prasad 
(Bespondent).* [12th December, 1896.] 

ciril Procedure Code, s. m -Execution of decree- Resiitution of an advantage 
ootdinsd by virtue 0 / <x decree subseqiteutly reversed on appeal. 

The holder of a decree of the High Court for costs assigned his rights under 
that decree. The afsignee caused his name to be brought on to the record as 
transferee in place of the decree-holder, and he. and after him his legal repre- 
sentative. executed the decree against the judgment-debtor. The decree was 
appealed to the Privy Council, but the assignee was not a party to the record in 
that Court. Ihe Pricy Council reversed the decree Thereupon the successful 
plaintiff applied under s. 583 of the Cede of Civil Procedure to obtain resti- 
tution from the representative of the assignee of the amount realized in exccu- 
C137]t.on of the decree of the High Court. Held that, whether or no the 
amount realized by the assignee was recoverable by suit, it was not recoverable 
by proceedings under s. 583 of the Code, inasmuch as the assignee was no 
patty to ihe decree of the Privy Council. ^ 


[P., SC.W.N. 426; R., 20 A. 139 (142)* D. 
(1906) 43.1 


28 A. 337 = 3 A.L.J. 110 = A.W.N, 


- appeal from an order made upon an application under 

8. o83 of the Code of Civil Procedure. The facts of the case areas 
15 - Bhagwati Prasad brought a suit on a mortgage against 

Bir Bhaddar. His suit was decreed by the Court of first instance (Subor- 
dinate Judge of Gorakhpur) on the 9th of September 1885. Bir Bhaddar 
appealed to the High Court, which, on the .3rd of June 1887, decreed 
the appeal and dismissed the plalntift's suit with costs. The idaintiff 

2nd of D^'ember 1887, applied for leave to appeal to Her 
Majesty m Council. On the 24th of December 1887, Bir Bhaddar, 
the successful appellant in the High Court, assigned to one Ifadho Ram 

L obtained from the High Court. Madho Ram 

entered upon the record of the executing Court as assignee 
o the deciee, and he, and after him his son and legal representative 

against Bhagwati Prasad. Neither 
Madho Ram, however, nor Jamna Prasad, was made a partv to the 

recoid of the appeal in the Privy Council. On the 15th of March 1893 

the appeal of Bhagwati Prasad to the Privy Council was decided in 

SuhlT"'''; Bhagwati Prasad applied to the Court of the 

Subordinate Judge of Gorakhpur under s. 583 of the Code of Civil 

ofTe Tr-‘° of the decree 

had reali JeV f h ' Madho Ram and Jamna Prasad 

had leahzed from him m execution of the decree of the Hi<»h Court. 

Jamna Prasad objected that, inasmuch neither he nnr ATo/iVa i A 

been parties to the decree of the Privy Council that deorYe coulfirot be 
executed against them. This objection was allnwpd a 

fhe'Sh"S'°“ decree-holder thereupon ap^pealerta 

the aSant^- ''' 

Mr. g. E. Foy and Pandit Sunda r Lai, lor the respondent. 

»ate‘judgJ oVS“lfhpuf did “itsrh nVv™ Na.ain, Sabordi- 
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JUDGMENT. 

[138] Edge, C.J., and Blair, J. — In his appeal in this Court one 
Bir Bhaddar obtained a decree reversing the decree of the Subordinate 
Judge of Gorakhpur with costs. Bir Bhaddar was a defendant in the 
suit. The plaintiff appealed to Her Majesty in Council making Bir 
Bhaddar the respondent to his appeal. Her Majesty in Council set aside 
the decree of this Court and restored with costs the decree of the Sub- 
ordinate Judge of Gorakhpur. Now on the 2nd of December 1887. the 
plaintiff in the suit presented his application to this Court for a certificate 
under s. 599 of the Code of Civil Procedure. The certificate was granted 
in January 1888. On the 24th of December 1887, Bir Bhaddar had 
assigned the decree for costs which he had obtained in this Court to Madho 
Ram. The appeal to the Privy Council was admitted on the 25Lh of July 
1888. The order of Her Majesty in Council was dated the 15th of Marcli 
1893. The plaintiff in the suit had notice long before the termination of 
the appeal to Her Majesty in Council that Madho Ram was the assignee 
of Bir Bhaddar’s decree for costs, and, long before the determination of the 
appeal to Her Majesty in Council, Madho Ram in his lifetime, and subse- 
quently Jamtia Prasad, the appellant here, as Madho Ram’s representaiivo, 
executed, under s. 282 of the Code of Civil Procedure, the decree of the 
High Court for costs against the plaintiff and obtained satisfaction of that 
decree. The plaintiff took no steps to bring either Madho Rain, or, after 
his death, his representative Jamna Prasad, on the record of the appeal 
to Her Majesty in Council. The plaintiff now seeks under s. 583 of the 
Code of Civil Procedure to obiain restitution from Jamna Prasad of the 
costs which he paid under the decree of the Higf» Court to Madho Ram 
and Jamna Prasad. 

Assuming for the present purpofes, but not deciding, that s. 583 of 
the Code of Civil Procedure would apply to a decree passed in an appeal 
to Her Majesty in Council, we are of opinion that the plaintiff in the suit 
cannot have execution of the decree of Her Maj'^sty in Council against 
Jamna Prasad personally or against him as representative of Madho Ham. 
Neither Madho [139] Ram nor Jamna Prasad was made a paroy to the 
appeal before Her Majesty in Council ; and it appears to us that, as neither 
of them was a party to that appeal, and as Her Majesty in Council did 
not order that Jamna Prasad personally or as representative of Madho 
Ram should make restitution, the order of Her Majesty could not be 
executed so far as Jamna Prasad is concerned. 

No case has been brought to our attention in which a decree was held 
to have been executable under s. 583 for restitution against a person 
who could have been made, but was not made, a party to the appeal in 
which the decree was passed. We have been referred to the decision of 
this Court in Kishen Sakai v. The Collector of Allahabad (IJ. In appears 
to us that that case was nob in point. In that case the order of Her 
Majesty in Council set aside the decree of the Sadr Court and restored 
and affirmed the decree of the District Judge, although one Banke Lai, who 
had derived a material advantage as a litigant in the suit from the decree 
of the Sadr Court, was not a party to the appeal to Her Majesty in Council. 
It does not appear whether or not their Lordships of the Privy Council 
when they delivered their judgment advising Her Majesty to set aside 
the decree of the Sadr Court and to restore and affirm the decree of the 
District Judge were aware that in so doing they were advising that the 
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clecieo which BankeLal had obtained from tlio Sadr Court sliould be taken 
awa\ from him, altbou^^h ho was not a party to the appeal to Her Majesty 
in Council. .All that can he said about that case is that Her Majesty in 
Council having set aside the decree of the Sadr Court, reinstated and 
affirmed the decree of the District Judge, and under that decree Banke 
Lai as a party to it was liable. 

Tiiis Court has, wo believe, invariably declined in appeal adversely 
to alter the position ot a decree-holder who has not been a party to the 
decree belore it. \Ve think it would he dangerous to depart from that 
principle. We dismiss tlie appeal with costs in this Court and affirm the 
order of the Court below. 

Appeal dismissed. 


19 A. 140 = 17 A.W.N. (1897) 7. 

[140] KEVISIONAL CIVIL. 

Before Sir John Ed<jc, Kt., Chief Justice, and Mr. Justice Blair, 


BashiR-UD-DIN {Auction-purchser) v. JfiORI SiNCJH 
Undgmeiit-debtor).* (16th December, 1896.] 

Civil Procedure Code. s. BlOd-^ExecuUon of decree — “ Order Decree " Appeal 

lie from an order pissed under s. 310A of the Code of 
Livil Procedure refusing to accept a deposit tendered under Ih it section on the 
ground that it was too lato* 


[Dim,, 29 A. 275 = A.W.N. (1907) 64 = 4 A L J. 135; F., 30 A. .379 = 5 ALJ 557 = 
AAV.N. (1908)157; R., 27 A. 263 ; 25 B. 418 ; SOM. 507= 17 MLJ 291 = 2 
M UT.317; 34 M. 417 ,42U = 6 Ind. Ca,. 4(0; 5 C.L.J. 201; 8 Ind Caf 429 

377 ;' 9 O.C k4'(2?5)!r’^® = 662 (663. ; 5 0 C- 


The facts of this case sufficiently appear from the jud;;ment of the 
Court. ® 

Babu Satya Chandcr Mnkerji, for the appellant. 

Mr. H. C Niblctt, for the respondent. 


JUDGMENT. 

r A f k — This is an application under s, 623 of the 

Code of Civ)l Procedure. The property of Jhori Singh, the respondent 

here, had been sold m execut)on of a decree. The last of the thiitydays 
allowed to a judgment-dehtor for making the deposit under s 3104 of the 
Code of Civ]l Procedure in this case was a holiday on 
was closed. The thirty-first day was also a holiday on which (he 
closed. Upon the thirty-second day Jhori sLh ^ 1 

deposit under s, 310.1. The amoun/iS he 

sufficient to bring him in that respect within the sLtion if 

held that the deposit could not be made, as it had not heen 
thirty days of the sale. In so holding ’ ' 

true that the Limitation Act (.Acc No. 


the Munsif was wrong. It is 

ciHuses 1 ana z oi s. / ot Act JNo. 1 of not apply but 

. 1. . 1 1 1 i" . ^ n^^in^ly was tender^H 


clauses 1 and 2 of s. 7 of Act No. 1 

— — ^ 4 

should have been received. Jhori Si^h appealed ‘^from 

ATiiriQif hn hViA t ^ ^ 1^0131 tho Ord 0 r of fch6 


Munsif to th e_Courtol^Distj^t^^ Jb: 

• Civil Revision No. 8fi of 1896. from an order rtf tt 

of Shahjabanpur, dated 8th June 1896. * ^°bne, Esq , District Judge 
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question whether or not an appeal lay does not appear to have been raised. 
The District Judge in appeal set aside the [141] order of the Munsif. and 
made an order allowing the deposit and setting aside the sale. It is from 
that order of the District Judge that this application in revision is made. 

No appeal lay under s. 538 of the Code of Civil Procedure from 
an order under s. 310A of that Code. The case did not come within 
s. 244 of the Code. It was simply a question between the judgment-debtor 
and the purchaser at auction sale. It was immaterial to the decree-holder 
whether he received his money from a deposit made by tlie judgment- 
debtor or from the price paid by the purchaser at the auction sale. It has 
been held by this Court that a purchaser a»} an auction sale is not a 
representative within the meaning of s. 244 of a party to tlio suit, 
in execution of the decree in which the sale has taken place. Conse- 
quently the case did not come under s. 244, and the order of the 
Munsif could not be treated as a decree which was appealable. The 
District Judge in hearing and determining the appeal before him exercised 
a jurisdiction not vested in him by law, as no appeal lay to his Court 
from the order in question. Under s. 622 of the Code of Civil Procedure 
we make an order setting aside the order of the District Judge in appeal 
and restoring the order of the Munsif which no had set aside. We regret 
to be obliged to take this course, as the Munsif was clearly wrong in the 
order which he made. We make no order as to costs. We may mention 
that the same question as to jurisdiction was decided by this Court in 
the unreported case Revision No. 3 of 1896, decided on the 11th of March 

1896. 

Appeal dismissed. 


19 A. 142 = 17 A.W.N. (1897) 7. 

[142] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jtaticc, and Mr. Justice Blair. 


iNDO MatI (Judgment-debtor) v. Gaya Prasad anu another 

(Decree-holders).^ [17 tb December, 1896.] 

Civil procedure Code, s. 372 ; s$. 2, 244, 588 — Order dismissing application to be brought 
on the record — “ Decree ” — *• Order ” — Appeal. 

An appeal will lie from an order dismissing an application under s. 372 of 
the Code of Oivil Procedure to be brought upon a record as representative of a 
deceased party, such order being a decree within the meaning of s. 2 of the Code. 

[F., 22 A. 330; R.. 67 P.R. (1903) = 126 P.L.R. 1903; D., 24 A. 342 = 22 A.W.N, 84; 
24 A. 632 = 22 A.W.N. 112 ; 4 O.W.N. 403.] 

The respondeote to this appeal had obtained a decree for sale on a 
mortgage against one Chaudhri Raj Kunwar, who was the husband of Rani 
Indo Mati, the appellant. After the death of her husband Rani Indo 
Mati applied to the Court which had passed the decree (Subordinate 
Judge of Mainpuri) stating that the property to which the decree applied 
had devolved upon her in virtue of the will of Rani Lachhmin Kunwar, 
to whom it had been transferred on the 19th of September 1895, and 
praying that she might be made a party to the execution proceedings, and 

that, under s. 87 of the Transfer of Property Act, 1882, six months' time 

^ 

* First Appeal No 37 of 1696, from an order of Moulvt Mazbar Husain, Subordinate 
Judge of Mainpuri, dated the Qdrd December 1895. 

93 


1896 

DEC 16. 

liEVI- 

SIONAli 

Civil. 

19 A. 140 = 
17 A.W.N. 
11897) 7. 


1896 

Dec. 17. 

Appel- 

late 

Civil. 

19 A. 142 = 
17 A.W N. 
(1097) 7. 


19 Ail. 143 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


mi^ht bo granted to her in wliich to make airangementg for satisfying 
the decree. Upon this application the Subordinate Judge, without issuing 
notice to the other side, passed the following order This is not an 
application on behalf of a narty to the suit, but on behalf of a third person. 
Time lias been granted twice; it cannot be granted now. It is ordered 

that the application be rejected." Against this order the applicant 
appealed to the High Court. 

i^abu Joifinclro Nath Chaudhri, for the appellant. 

Pandit .^undar Lai, for the respondents. 

JUDGMENT. 

EpciK, C.J.. and Blair. J. — The appellant here. Rani Indo Mati, 
applied to 1)0 brought on the record of a suit for foreclosure in which a 
decree under s. 80 of the Transfer of Prooerty Act. 1882, had been made, 
and to have tiio day appointed for the [ 143 ] payment pontooned. She 
claimed to be the representative in interest of the mortgagor, who was 
the defendant in the suit. The Court below dismissed her application, 
apparently on the ground that she was not a party to the record, and 
that the day appointed by the decree for payment had been twice post- 
poned on tbe application of the mortgagor. The application was dismissed 
without notice to the other side. The applicant brought this appeal. 

A preliminary objection has been taken on behalf of the respondents 
that tlio appeal does not lie. It is contended, and we think rightly, that 
the application to be brought upon the record was one under s. 372 of the 
Code of Civil Procedure, and in support of the argument that the appeal 
does not he clause 2 of s. 588 of the Code has been used to show that the 
only aupeal given by s. 588 from an order passed under s. 372 is an appeal 
from an order dismissing an objection to an application made under s 372 
There is no doubt that, if the allegations as to title of the aopellant are 
true, the interest of the mortgagor had vested in her before she made her 
application to the Court below. It appears to us that the dismissal of her 
application was an adjudication on the representative right which she 
claimed, and. as an order under s. 372 dismissing an anDlication nnfc 
an order specified in s. 588, the order dismissing her application wouM be 
a decree as that word is defined in s. 2 of the Code of Civil Procedure and 
in our opinion an appeal lay, the case coming within s 244 

The Court below ehould have issued notice to the other s dj and 
first of all determined the question as to whether the applicant was a 
representative, and. if she was what she alleged herself to be she should 
have been brought on the record, and in that event the Court should liave 

gone on to consider whether or not the t me should hnvo k 

under the proviso to s, 87 of the Transt of Pronertv t“t Tndfhtt 

would depend upon whether the applicanb succeeded^in * k ^ i 

. , !• w..ia ,f t 

express any [144] opinion as to whether there was ^ . 

the other side should be allowed an opportunity of prodiicfnr 
the point if necessary. We set aside the order of he 

and remand the case under s. 562 of the Code of Civil 

Court for the apnlication to be disposed of on tha Procedure to his 

this appeal will abide the result. “ The costs of 

Appeal decreed and came remanded. 
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19 A. 1M = 17 A.W.N. (1897) 18. 1896 

APPELLATE CIVIL. De^i8. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Bhiir. Appel- 

LATE 

Lalman {Judgment'dchtor) v. GOPi Nath (Decree-holder).* Civil. 

[iSth December, 1896.] ■ — ; 

19 A. 144 a 

Civil Procedure Code, s. S57— Insolvency— Execution of decree— Limitation. A.W.N. 


Section 357 of tbe Code of Civil Procedure provides a limitation of its O'vn and (1897) 18. 
in substitution for tbe limitation provided for the execution of decrees by the 
Indian Limitation Act, 1877. 

In this case one Lalman applied bo the District Judge of Parukhabad, 
on the 11th of April 1889, to be declared an insolvent, and was discharged 
by an order under s. 355 of the Code of Civil Procedure on the 7bh of 
October 1890. On the 21et of February 1896, Gopi Nath, one of the 
judgment-creditors of Lalman, applied to the Court for execution of his 
decree against certain property which he alleged to have been acquired by 
the insolvent subsequently to his discharge. To this application the 
insolvent objected, pleading, inter alia, that execution of the decree in 
question, was barred by limitation, the provisions of s. 357 of the 
Code of Civil Procedure not being exclusive of the rules of limitation for 
the execution of decrees prescribed by Act No. XV of 1877'. This objec- 
tion was disallowed and execution was ordered to proceed, a new receiver 
being appointed. The judgment-debtor appealed to the High Court. 

Mr. E. A. Howard, for the appellant. 

Munshi Ram Prasad, for the respondent. 

JUDGMENT. 

Edge, C, J., and Blair, J. — In our opinion s. 357 of the Code 
of Civil Procedure provides a limitation of its own and in [145] sub- 
stitution for the limitation provided for the execution of decrees by the 
Indian Limitation Act, 1877. It could nob have been the intention of the 
Legislature tbab when there was no property other than that previously 
vested in the receiver and exempted from execution, and no property 
subsequently acquired possibly until eleven years after the discharge of 
the insolvent, the judgment-creditors, in order to keep their decrees alive, 
should be obliged to njake fruitless applications for execution during the 
period to which the provisions of s. 357 apply. We dismiss this appeal 
with costs. 

Appeal dismissed. 


• Fitat Appeal No. 170 of 1896, from an order of G. A. Tweedy, Esq., District 
Judge of Farukhabad, dated the 18tb April IR96. 
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Diwan Singh and others {Defemla7it} v. Jadho Singh (Plaintiff] 

[23rcl December, 1890.] 

Act No, 211 of 1871 (Indian Reghtralion Act), s. 50-Rcr,istered and 70ire<jistered docu^ 
ments—rrioriti^— Notice. 

that s. 50 of the Indian Resistration Act. 1877, will not avail to give 

the holder of a sub.^cquent registered deed priority in rc.^oect of bis deed over 

the ho der of an earlier unregistered deed, not being a compulsorily regiatr.able 

deed, if m fact the holder of the registered deed has al the time of its e.xecution 

notice of the earlier unregistered deed. A6oof /7o.win v. na<jhu Nath Sahu (ll 

Hafnising Sobhai v. Euvarji JavJier (2) and Krishnamma v. Suranna (31 

followed. The Agra Bank v. Barry (i) and Ram Autar v. Dkanauri (5) 
referred to. ' '' 

[Affirmed. 20 A. 252 ; F.. 30 A. 238 = 5 A.L.-T. 607 = A-W.N. (1903) 99 • R a 

23 A. A’.N. 81 : 27 B. 452 (472.; 9 C.W.N I f ; 8 Ind. Cas. 597 (599) = 3 Bur LT 
13=5 L.B.R. 194 (18H) ; 10 Ind. Cas. 233 i23l).] ^ 

This was a suit for sale uoon a mortgai^e. The mortgage in question 
was executed on the Uth January 1893. ami, being for a sum below 
Rs. 100, was not registered. The defendants to tlie suit comprised the 
mortgagor, a subsequent mortgagee and certain persons who had uur- 
chased the property mortgaged to the plaintiff under a rogis-.ered shIq- 
deed executed subsequontly to the plaintiff's mortgage, "xhe vendee 
defendants resisted the suit, relying on their sale-deed and on s. 50 of the 
Registration Act, 1877. 

.U Court of first instance (Munsif of Phapliund) dismissed 

the plamtiQ s claim so far as the defendants vendees were concerned but 
him a decree for money against the mortgagor only. 

T 1 by *;ho plaintiff, the lower appellate Court (Subordinate 

Judge of Mainpuri) lound as a fact that the defendants vendees at the 
time when their sale-deed was executed had notice of the nlaintiff's 

mortgage, and, following the decision of the Madras High Court in the 

case of iiiamwa v. .Suranua (3) decreed the plaintiff's claim for sale 
Iho defendants vendees appealed to the High Court 
Munslii Madho Prasad, for tho appellants. 

Babu Satt/a Chandar Muker/i, for the respondent. 

JUDGMI-NT. 

fK i“'^be suit out of which this appeal arises was brought bv 

the plaintiff who IS respondent here, to recover money duo to him under 

a mortpi.e-deed The mortgage is dated tlie 14th of .January 1893. The 

rTed'w“ / "■‘‘'i '‘"‘1 ‘be registration of 

the deed was not compulsory It was not registered. On the 9th of 

January 189o, the appellants before me purchased tlie mortgaged property 

by a sale-deed which was registered. It has been found by the lower 


Husain KbaD.'^luboldniate^jLg'o ol'MaiX™ “<Ut7d !b°'l^fb“{''' Mazhat 

a decree of Munshi Tara Prasad Munsif of Phnnk Janoary 1896. modifying 

(4J 7 E, and LA. 135. Js, 8 A elo 
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Court; that the appellants, when they bought the property, had notice of 
the plaintiff’s mortgage. 

The lower appellate Court, following a Full Bench decision of the 
Madras High Court (KrishTiamma v. SurariTUi) (1), has held that the 
fact of the defeudants aonellaots having notice of the plaintiff's mortgage 
deprived them of the right to rely on the provisions of s. 50 of the Regis- 
tration Act (Act No. Ilf of 1877), which provides that certain documents 
shall, if duly registered, take effect as regards the property comprised 
therein against every unregistered document relating to the same property, 
not being a decree or order, whetlier such unregistered document bo of the 
same nature as the registered document or not. 

It is clear that this enactment makes no reference whatever to the 
holder of a subsequent registered document having notice of the prior 
[147] unregistered one, and lays down broadly that the former shall 
have priority over the latter ; but, notwithstanding this, the Hich 
Courts of Madras, Bombay and Calcutti ivide the Madras ruling 
before quoted : for Bombay, Hathisiruj Sobfiai v. Kuvarji Javhcr (2), 
and for Calcutta, Abool Hossein v. Eaghtc Nath Sahit (3), have 
considered themselves at liberty to apply the equitable doctrine of notice 
to cases like the present. These have, it would appear, been in a great 
measure influenced by the decisions of the English Courts ; see in parti- 
cular the case of The Agra Bank v. Barry (4). In that case (at p. 148) 
Lord Cairns observed that “by decisions which have now well established 
the law, it has been settled that, notwithstanding the apparent stringency 
of the words contained in the Act, still if a person registers a deed, and if 
at the time he registers the deed either he himself or an agent, whose 
knowledge is the knowledge of his principal, has notice of an earlier deed, 
which though executed is not registered, the registration whicli he actual- 
ly effects will not give him priority over that earlier deed.’' The ratio 
decidendi in that case was. it appears, that the object of registration laws 
being to give parties who enter into a transaction with regard to property 
notice of previous transactions concerning that property, that object is 
accomnlished if the person who enters into a subsequent transaction has 
aliunde notice of a deed affecting the property and executed before his 
own. There is no case in this Court exactly in point, unless it be the 
decision in Bam Autar v. Dhanauri (5) the facts of which are not quite on 
all fours with this case. There is, however, no decision of this Court on 
the question of notice as affecting the provisions of s. 50 of the Registra- 
tion Act which is adverse to the decisions of the High Courts above 
referred to. Following those decisions I hold that the plea based on the 
provisions of s. 50 of the Registration Act must fail. The appeal is 
dismissed with costs. 

A^ypeal dismi^ised. 


U) 16 M. 148. (2) 10 B. 106. <3) 18 C. 70. 

( 4 ) 7 E.I.A. 186. (6> 8 a. 640. 
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[148] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jtistice, Mr. Jnatice Blair and 

Mr. Justice BaJierji. 


Ram Nath and others {Drreyidants) v. Badri Narain and others 

(Plaintiffs).'^' [23rd December, 189G.] 

Prc-nnjUiou — If^aJibail-arz^Jt^ffeci of a co-siiarer vendee joininij ii ilh himself in pur. 
chase rt stranger. 

When in the purchase of immoveable property in respect of svbicb a right of 
pre-emption exists, a vendee, being a person entitled to purchase, joins with him- 
self in the purchase a str.anger, then, in the event of a*suit for pre-emption being 
brought, if the interest of the co-sharer vendee can be separated from the 
interest of the stranger vendee, the plaintiff pre-emptor can succ'^cd only as against 
the stranger, the rights of the co-sharer vendee being equal or preferential to 
zfaosc of the pre-emptor. If, however, the interest of the co-sharer vendee cannot 
be separated from the interest of the stranger vendee, the plaintiff pre-emptor 
can succeed as against both. S?ieo6liaros Rai v, Jiach Rai (1) approved. Sheo 
Di^al Ram v. Bhproo Rini (2), Guneshee Lai v. Zaraut Ali (3), Manna Singh v. 
Rantad/d}! Sin^)i (I), referred to. 

[OiBH.. 48 P.R. 1907 = 81 P.L.R. 1908=107 P.W R. 1907; F.. 19 A. 311 ; R.. 19 A. 324; 
16 Ind. Cas. 979 = 276 P.W.R. 1912; 7 0.C 22 (30) ; 6 F.R. 1909 = 23 P.L-R. 1909 
= 7 P.W.R. 1909 = llDd. Cas. 91 (92)] 

This was a suit for pre-emption based upon a ivajib-id-arz. The 
7i!ajih-id-arz provided that co-sharers should have a right of pre-emption if a 
sale was made to a stranger. The sale in dispute was a sale of shares in 
four villages. There were several vendees, of wlioiii two woro strangers. 
In the sale-deed the respective share of each vendee was defined, but it 
was not specified what portion of the sale consideration was to be paid by 
each vendee. So far as appeared from the deed the purchase money 
was one lump sum. The plaintiffs, who were co-sharers, made all the 
vendees defendants to the suit and claimed to pre empt the whole property 
covered by the sale-deed. 

The Court of first instance (Additional Subordinate Judge of Gorakh- 
pur) decreed the claim as against all the defendants, liolding, upon the 
question whether the co-sharer vendees had lost their rights by joining 
strangers with them in tlie purchase, that tho case was governed by the 
decision in Manila Singh v. Rnnadhin [149] Singh (4) and that tho co- 
sharer vendees having associated strangers with them in the purchase must 
themselves be regarded as strangers. 

The defendants vendees appealed. Tho lower appellate Court (District 
Judge of Gorakhpur) dismissed the appeal, holding on the question above 
referred to t’nat the shares purchased by the strangers could not be 
separated from the shares purchased by tlie co-sharer vendees, because 
not only a separate specification of shaves but a separate specification of 
purchase money was necessary. Tho District Judge referred to the case 
of Sheohharos Rai v. Jiach Rai (1). 

Tlie defftiiJants vendees appealed to the High Court. 

Pandit Sumlar Lai, for the appellants. 


• Second Appeal No. 750 of 1894, from a decree of V.A. Smith, Esq.. District 
Judge of Gorakhpur, dated the 8th May 1894, coofirmiQg a decree of Kuowar Mohan 
I.al, Additional Subordinate Judge of Gorakhpur, dated the QOtb September 1893, 

!«! . . <2) S.D-A. N,W.P. (18(J0) 53. 

(3) N.W.P.H.C.R. (1870) 343. (4) 4A.252. 
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The respondents were not represented. 

JUDGMENT. 

Edge, C.J., Blair andBANERJI, JJ. — This was a suit for pre-emption 
brought on the wajib-ut-arz of the village. By the toajib-ul-arz co-sharers 
had a right of pre-emption in the case of a sale made to a stranger. The 
sale in this case was effectuated by one sale-deed. The vendees were live 
in number, some of them being co-sharers. The share sold to eacli of the 
five vendees was specified in the sale-deed, but there was no specification 
of the proportion of the purchase money which was paid by the respective 
vendees. The purchase money of the whole was one lump sum, so far as 
appears from the deed. The plaintiffs, who were co-sharers, brought this 
suit, making all five vendees defendants and claiming to pre-empt the whole 
property comprised in the sale-deed. They obtained a decree in the first 
Court and also in the Court of first appeal. From the decree of the latter 

Court this appeal has been brought. 

The decisions on this point in these Provinces are but four. The 
earliest reported decision of which we are aware is that in the case of 
. SJieo Dyal Bam v. Bhyroo Bam (l). There was no specification of the 
separate share sold to each vendee in that case. It was held that the 
co-sharer vendee must have a decree against [150] him for pre-emption 
because he had associated with himself in the purchase strangers to the 
village. The next earliest reported case in these Provinces is that of Gttne- 
skee Lai v. Zaraut Ali (2). In that case this Court, wrongly, in our 
opinion, held that there was no specification of the share sold to oach of 
the purchasers. The Court conceived that the specification in the sche- 
dule at the foot of the deed of sale could not be read into the body of the 
sale-deed as part of the contract between the vendor and the vendees. In 
our opinion it formed part of the contract. The next case is that of Manna 
Singh v. Bamadkin Singh (3). There was one joint price with no 
specification of the proportions in which it was to be borne by the ven- 
dees, but the share purchased by each vendee was separately specified. 
It appears to us that the learned Judges in that case decided it on the 
principle of law which applies when a co-sharer seeking pre-ernption 
■ associates with himself in the suit as a plaintiff a stranger to the village. 
It appears to us that that principle does not apply to a suit against a co- 
sharer who has associated strangers with himself in his purchase, \yhere 
a co-sharer associates with himself as a plaintiff a stranger to the village 
in a suit in which he seeks to enforce the village contract or the village 
custom as to pre-emption, he comes into Court asking that the custom 
shall be enforced against the defendants, although in the very inception 
and maintenance of his suit he is breaking the custom himself, and ho 
mixes up his own rights as a co-sharer with those of strangers who could 
have no common right to pre-empt with him. In the case of a defendant 
co-sharer in a suit for pre-emption who has associated with himself in 
his purchase a stranger to the village, he stands upon his right as a co- 
sharer ; he seeks the assistance of the Court to enforce nothing. The next 
and last case upon this subject in the reports of these Provinces is that of 
Sheobharos Bai v, JiachBai (4). In that case the four shares purchased 
by the respective vendees were separately specified, and the share of the 
purchase money [151] paid by each separate vendee was also separately 
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Specified. In that case tliis Court held, and we think rightly, that the plaint- 
iffs, who were seeking pre-emption, were not entitled to a decree against the 
defendant vendee co-sharer. We think that the principle of law applying 
in these cases is correctly laid down in the following passage from the judg- 
ment in the case to which we have last referred : — “ In the two last men- 
tioned cases the shares are separately specified, and where such shares are 
separately specified and the sale to the stranger is distinct and divisible, 
although contained in one deed, the reason of the rule does not exist. The 
i*ule applies only to those transactions which, while contained in one deed, 
cannot be broken up or separated; and the rule should bo so limited, for 
it would be a very great hardship if the vendee, by the association of a 
stranger in respect of a small but specified portion of the property purcha- 
sed, should have to forfeit his entire right of purchase in favom* of a 
sharer having equal, but not preferential, rights.” Mr. Justice Mahmood, 
from whose judgment we have quoted, having, as we conceive correctly, 
expounded the law on this subject in the passage which we have cited, 
went on to illustrate his views from the case then before him, and in 
illustrating his views referred to a sale in which the interests of the ven- 
dees were not only separately specified qm share, but qjui purchase money. . 
In our opinion where in cases of this kind the sale-deed specifies tlie 
interest or share purchased, so that it shows what was the particular 
property purchased by each of the vendees, whether by definition of 
share or plot, the vendee co-sharer, who is a co-sharor of equal rights of 
pre-emption with the plaintiff co-sharer, cannot be disturbed in the rights 
acquired by him under the sale-deed, and it is immaterial whether the 
proportion of the purchase money found or to be found by each of the 
vendees is or is not specified in tho sale-deed. It happens in most suits 
for pre-emption that the Court has to ascertain what was in fact the true 
price ; and the rules which guide the Court in ascertaining what is 
the true price where there is only one vendee can equally be aoplied to 
ascertain what is the share of each vendee in tho total amount of [1S2] 
the true price paid for the whole property sold. Where the share 
of each vendee in the property sold is specified in the sale-deed, the actual 
property to which the right of pre-emption is attached is ear-marked and 
specified in the sale deed. The object of pre-emption is to exclude stran- 
gers from the village and not co-sharers of equal rights. Where from the 
sale-deed it can be ascertained what is the share, area of property or 
interest in the village which the stranger has purchased, that share, area or 
interst alone can be the object of pre-emption in the suit. W' hero the share 
purchased and the proportionate price to be paid by each vendee are speci- 
fied in the sale-deed it would not be necessary to make the co-sharer vendee 
a defendant in the suit : but where there is no such separate specification of 
the proportionate part of the purchase money to be paid by each vendee, the 
co-sharer vendee would be a necessary party to the suit for pre-emption, as 
the proportionate part of the purchase money of each vendee would have to 
be ascertained. Where a co-sharer chooses to associate with himself in 
the purchase a stranger to the village, and tho sale-deed does not on the 
face of it disclose the particular share or interest purchased by the co-sharer 
vendee on his own behalf, as distinct from the share or interest purchased 
by the stranger, then the rule of pre-emption can only be enforced by 
treating the co-sharer vendee as if he were in the same position as the 
stranger in decreeing pre-emption against him. In such a case the 
bargain made between the vendees and the vendor is one joint in all its 
incidents. 
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It is necessary to refer an issue to the lower appellate Court under 
s. 566 of the Code of Civil Procedure for findings in order to enable us to 
dispose of the case. The Court below will try the following issue, taking 
such evidence as may be produced before it and may be relevant : — 

What was the true price paid by each vendee ? 

The Court will find in the case of each vendee the price paid by him. 
Ten days will be allowed for filing objections on the return of the finding. 

Issue referred. 

19 A. 193 = 17 A.W.N. (1897) 22. 

[1S3] APPELLATE CIVIL. 

Before Mr, Justice Aikrnan. 

Dhuman Khan (Defendant) v. Mahammad Khan (PlamtiO).^ 

[24th December. 1896.] 

Trespasi-^Right to access of light and air — Suit by person who had not obtained an 
easement by prescription — Easement, 

The owner of a bouse, the light coming to which is ob:f:tructed by an erection 
made upon adjoining land by a person who. qua such adjoining land is a tres- 
passer, may possibly have an aoliou against the person causing obstruction, even 
though he has not obtained by presuription an eastmant of light. Bug where 
the person causiuu suoh obstruction is ibo rigbttul owner of the adjoining land 
or acliug with ebu permission of the owner, no such action as aforo-taid will lie 
flgaiiisthim unless the plaintiff ba^ acquired an casement. Jvfriesv. irtffinms(l) 
and Jootoor Achanna v. Vanamala Venkamtna (2) distinguisbcd. 

[R., 34 M. 173 (m) = 20 M.L.J. 803 (805l=7 M.L.T. 352 = tlU10i M.W.N. U7 =G 

Ind. Cas- 266]. 

Thb facts of this case sufficiently appear from the judgment of 
Aikrnan, J. 

Mr. Karamat Husain, for the appellant. 

Munshi Ram Prasad, for the respondent. 

JUDGMENT, 

Airman, J, — The parties to this suit are neighbourrt occupying adjoin- 
ing houses in the city of Allahabad. The bouses stand at right angles 
to one another. The house of the plaintiff looks towards the west, and 
that of the defendant toward«i the south. The land in the angle 
formed by the houses was alleged by the plaintiff to belong to him. It has 
been found by the Courts below that this land does not belong bo the plaint- 
iff, but is a portion of a public lane, the ownership of which is vested in 
the Municipality. The plaintiff has a balcony and windows in the front of 
bis house. He came into Court alleging that a month before the date of 
the institution of bis suit the defendant had constructed a balcony 8up« 
ported by stone rests, which, projecting from the front of bis (defend- 
ant's) house, interfered with the plaintiff's balcony and with the light 
and air of one of the plaintiff’s windows, and he prayed for the demoli- 
tion of a portion of the defendant’s balcony. The lower Courts have given 
the plaintiff a decree, and the defendant comes here in second appeal. The 

* Second Appeal No. 1020 of 1895, from a decree of Babu Brijpal Das, 6uh-> 
ordinate Judge of Allahabad, dated the 3lel May 1695, coofirming a decree of H. 
David, Eaq., Manaif of Allahabad, dated the 20th December 1694. 

(1) 20L.J. Ez, U. (2) 5 M.L.J. 24 (95). 
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[151] plaintiff did not in his plaint allege thao he had acquired any 
right of easement. The finding of the Court below is that the plaintiff’s 
balcony and window have not been in existence for more than fifteen 
years at the outside, It is clear that this term is not sufi&cient to create 
a right of easemeut. But the lower appellate Court, relying on the case 
JootooT Achan?ia v. Vanarnala Vcnkamma (l), has nevertheless decreed 
the claim. In my opinion that case is not in point. In that case it was 
held that it was not necessary for the plaintiff, wh6 received light through 
a window in his wall opening on a piece of vacant ground the property 
of Government, to establish prescriptive rights against the defendant, 
who was a wrong doer, and that the mere fact of the plaintiff's enjoy- 
naent was sufficient tc entitle him to an injunction. The learned Judge 
who decided that case relied on the decision in Jeffris v, Williams (2). 
In that ca>o it was objected by the defendants that the plaintiffs bad 
not alleged that they had -acquired any right of support from the 
soil in which the defendants bad been excavating mines. lu bis 
judgment Parke B. remarked with reference to this plea : — " If it had 
appeared in the declaration that the soil in which the mines were 
was the defendant’s, or that the defendant bad all the right to get the 
mines which the owner of the adjoining soil had, the objection would 
have been fatal : because, arguing against a person having the right to the 
adjoining soil, or claiming under one that had all bis rights to interfere 
with the soil, it woul<l be necessary for the plaintiffs to show a title to a 
support of the soil according to the doctrine laid down in Wyatt v. Harris 
son ; but if the deiendant is not stated in the declaration to have any .such 
right, and is tberefore prima facie a wrong doer, the declaration, it seems 
to us, would be sufficient.” It appears from this that the principle upon 
which that case and the case in the Madras High Court were decided was 
that the defendant was a wrong doer. In the present case, how’ever, the 
defendant has received permission from the owner of the soil, that is from 
the Allahabad Municipality, to construct the balcony which projects from 
bis house. This [155] being so, I am of opinion that the principle of 
Jewries v, Williams (2) will not apply, and that the plaintiff was not 
enuDied to the relief be asked for, inasmuch as he had not acquired by 
prescription any easemont as against the defendant or the Municipality- 
Taking this view, I ^Id that this appeal must succeed. I set aside the 
decrees of the lower courts and dismiss the plaintiff’s suit witli costs in 
all Courts. 

Appeal decreed. 


(1) 5 M.L.J. 24 (25). 


<2) 20 L.J. Ex. 14. 
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1896 

Dec. 9. 


Present : 

* 

Lords Watson^ Robkouse^ Morris, and Sir E, Couch. 
* [On appeal from the High Court at Allakahad '\ 


Privy 

Council. 

19 A. 155 
-PC)=> 


Muhammad Abdul Majid v. Muhammad Abdul Aziz and 
OTHERS. H3th November and 9th December, 1896.] 

In a suit for land and mesne profits, inquiry as to Oie latter deferred hy Vie judgment — 
Civ*2 Procedure Code, ss. 45, 21'i and 244. 


24 1 A. 22 = 
7 Bar, P.C.J. 

ill. 


A Oourb, which had yirtually adjudged mesoe profits to the claimant in the 
same judgment in which it decided that she was entitled to the immoveable pro- 
perty claimed, left open the question of the amount of those profits to be decided 
in subsequent proceedings. In the decree which followed no mention was made 
of the profits. 

Held that it was competent to the Court to defer the inquiry in that manner, 
nothing in the Code of Civil Procedure preventing Ruch a disposal of the suit. 
' It there had been a technical omission in the decree, it bad not afieoted the right 
of the plaintiff. 

ID., 6 O.'W.N. 672.] 

Appeal by special leave from a decree (22nd July 1892) of the High 
Court reversing a decree (2nd June 1890) of the Sudordioate Judge of 

Jaunpur. 

The point in dispute arose out of the disposal of a claim to land and the 
mesne profits by a judgment on the 18th June 1880 of a Court which deter- 
mined the question of title and possession in favour of the plaintiff, but 
■postponed the inquiry as to the amount of the profits to be dealt with in 
another and future proceeding. The decree had nothing in it as to mesne 
profits. The decision as to the proprietary right was supported by the 
judgment of the High Court on the 6th January 1882, and by the order of 
the [156] Queen in Council in Muhammad Abdul Majid v. Fatima Bihi (1) 
on the 24th June 1885. As to the mesne profits, the defendant, M. Abdul 
Majid, raised the question whether it was competent to a Court to hold 
the inquiry as to them, the decree of the original Court not having ordered 
them, and the judgment of that Court having separated them from the 
olaim to the title in a manner unauthorized, as be contended, by the Code 
of Civil Procedure. Act No. X of 1877 was in force when tbe suit was 
first heard, bub the law under Act No. XIV of 1882 was the same in this 
respect. Whether the above was a valid objection to the amount of the 
mesne profits being now determined was the question decided on this 
appeal. 

The olalmanVs title, as appears in the report in I.L.R,, 8 All. 39, was 
under the will of Muhammad Baksh, father of Patima and grandfather 
of M. Abdul Majid, whereby the father of the lastmamed was entrusted 
with the management of the property devised. The plaintiff Fatima 
’brought her suit on the Sth May 1879 to obtain possession from the son, 
with mesne profits from 1283 to 1285, Fasli, inclusive, amounting to 
about Rs. 90,000. To the latter part of her claim M. Abdul Majid made 
answer as follows in his written statement, depositing in Court the 
amount mentioned by him ; — " As regards the plaintiff’s claim for pro- 
** fits, the defendant never denied it. The plaintiff’s allegation is wrong. 


(1) 8 A. 89. 
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“ Under a correct and proper account prepared by the defendant (in 
“accordance with the principle admitted during uio life birao of the 
deceased Maulvi) from the account books of the estate, commencing from 
1278 Fasli to the end of 1285 Faali, Rs. 15,168-8-6^ has been found to 
be due to the plaintifiF. The defendant deposits it in Court, together 
“ with extracts from accounts. ’’ 

An issue was fixed as to the amount, and the judgment of the first 
Court, in the terms which are quoted in full in their Lordships’ judgment 
on this appeal, gave the Court's reason, on the 18th June 1880, for 
’ postponing the inquiry into this part of the claim. 

[157] Tbe inquiry was fixed for the 13th September 1880, but the 
absence of the record, for the hearing of the appeal on the other question, 
caused the first delay. On the nlaintifi’s petition the Higli Court, on the 
6fch June 1881, ordered the Subordinate Court to proceed with the inquiry 
forthwith. 

In their judgment of the 6bh January 1882, affirming the decree as to 
tbe plaiiitifl's title, the High Court stated that the question of mesne 
profits xvas not before them. 

On the 19th July 1882, the High Court again directed that the Sub- 
ordinate Judge should proceed with the inquiry forthwith. 

On the order of the High Court the bearing was fixed for the 29th 
July 1882. but it was again postponed, and tbe 29bh May 1883 was ap- 
pointed. 

On the 15th December 1882, the defendant applied to the Sub- 
ordinate Judge for a postponement of the proceedings bill tbe decision 
of the Privy Council upon the question of title should be known. It 
was not shown by the record what was done upon this. However, on the 
2l3t July 1883, there was a petition from the defendant before the High 
Court for their interference, under s. 15 of the Letters Patent of 1866, 
on the ground that the Subordinate Judge had acted without jurisdiction 
in proceeding to inquire into the amount of the mesne profits. Tbe 
following order was then made by Straight, J., who adverted to its not 
being clear whether the question had been regularly brought before the 
High Court : — “ It would have been better, no doubt, liad the decree in 
terms directed an inquiry, but the judgment virtually does, and the 
requirement of s. 212 of the Code would therefore seem to have been 
satisfied. The application is refused with costs." On the 8th November 
1883, tbe defendant filed a petition for special leave to appeal against 
the last-named order, which was refused with costs on the 12ih December 
1883. 

On tiie 2(th Juno 1885, the order of Her Majesty, in accordance 
with their Lordships’ report, dismissed the defendant's appeal on tbe 
question of title, as reported in I. L. R. 8 All. 39. 

[158] In tbe meantime the case as to the mesne profits was sent by 
the Subordinate Judge to the District Judge : and by him back to the 
Subordinate Judge on the 3rd February 1885. On tbe 24th February 
1886. the District Judge, having, as was admitted on all bands, no autho- 
rity so to do. transferred the decision of the case to the Subordinate Judge. 
In his order of that date, the District Judge gave his opinion that it would 
be necessary to have the decree of the 18th June 1880 amended by insert- 
ing in it a direction as to mesne profits, and he suggested that this might 
be done upon a petition from the plaintiff. From this order the plaintiff 
appealed, but withdrew her appeal on the 15th November 1887. When 
tbe case formally came before the Subordinate Judge, no application was 
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made for ao amendment of the decree. Beyond the tiling of a oetition by 1896 
the defendant that the pending proceeding might be struck off, '* as wholly Deo. 9. 

irregular, ” nothing appeared to be done till the 22nd January 1890, when 

the 13th March was fixed for nearing. This took place on the 16th May. PRIVY 
and judgment was given, on the 2nd June, to the effect that the transfer GOVNCI^ 
to the file of the Subordinate Judge was wholly beyond the powers of the 
District Court, and that the Subordinate Judge liad no jurisdiction to 
decide the case upon the merits. It was, therefore, struck off the file. 


(P.C.) = 


24 l.A. 22 = 

Against this ordftr the plaintiff appealed to the High Court, which, ^ gar P C.J. 


on the 22od July 1892, pronounced the judgment now under appeal. The 
Court was of opinion that the Subordinate Judge, wbo*’firat dealt with the 
case, had power, under s. 45 of the Civil Procedure Code, to try, sepa- 
rately, the questions of title and mesne profits, and t liai- the ponding pro- 
ceeding for the ascertainment of mesne profits was not a proceeding in 
execution of a defective decree, but a continuation of the original suit, for 
the purpose of passing a decree upon a part of the caF.o which had been 
left untried. They agreed that the re-transfer by the District .Tud:’e to the 
Subordinate Judge, on the 24th February 1886, was wholly without 
jurisdiction, and that the course, he, the Subordinate Judge, ought to have 
adopted, was to return the [159] papers to the District Judge. This they 
directed him now to do, setting aside the order of 2Qd June 1890. They 
distinguished Purancliaiid v. Roy Radhakisheii (1), a Calcutta Full Bench 
decision, from this case. 

Ab application by the defendant for a certificate of tiie fitness of the 
case for the adnaission of an appeal to Her Majesty in Council was refused 
by the High Court on the 10th February 1893. 

The defendant thereupon apphou for special leave to appeal alleging 
that ** the principal reason adduced by the High Court for refusing a 
certificate was that the petitioner might have raised the same points on 
the previous application for leave to appeal to Her Majesty in Council in 
1883." The order so referred was the order of STRAIGHT, T., above set 
forth. 

The application having been granted. 

Mr. J. B. A. Branson, and Mr. W. A. Baikes, appeared for 
appellant, on this appeal.* 

Mr. J. D. Mayne, for the respondent. 

The argument was mainly the following ; — The Court of first 
taooe, in its judgment of the 18th June 1882, by dividing the claim into 
two parts, and deciding one part of the suit itself, and leaving the remain- 
ing part to be decided in a future proceeding, acted beyond its powers. 
Any inquiry or order made, in pursuance of that Court's order, would be 
irregular and invalid. The decree of the 18th June 1880, having contained 
nothing as to mesne profits, the Court executing it had no power to 
entertain a claim for any, or to assess them. The plaintiff had appealed 
against the order of the Judge of the 24th February 1886 and had after- 
wards abandoned that appeal. Accordingly, the decision of the Judge 
was as against her final. Thus the decision of the Subordinate Judge of 
the 2nd June 1890 striking the case off the file was correct, and met the 
requirements of the case. 


111 . 


the 


IDS- 


• In this appeal Fatima Bibi was roprc<»«Dted by her sooe Muhammad Abdul 
Aziz and otbera, she having died on the 6th of March 1891. 

(1) 19 0. 182. 
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[160] Reference was made to Mosoodun Lall y. Bheckarce Singh (l). 
Lord TVatson referred to Btirgess v. Morion (2). 

Counsel for the respondent was not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered on the 9tb December 1896 
by Lord Horhouse 

This case exhibits as lamentable a waste of time and money in litiga- 
tion as ever came under their Lordships' observation. An account 
which the plaintiff asked for in the year 1379, and to which her right was 
affirmed in the year 1880, has not even been commenced ; the defendant 
having been allowed to delay it by objections to the formal regularity of 
the procedure. The question still is whether the respondents, who repre- 
sent the original plaintiff, shall have the account taken. The High Court 
has decreed in their favour. The appellaut. who was the original defend- 


ant, contends that their right has been extinguished. 

In May 1879 Fatima Bibi, the mother of the respondents, filed her 
plaint against .Vbdul Majid, claiming possession of a share in her father’s 
estate, and mesDc profits for tliree years. Sne valneil the profits at nearly 
a lac of rupees. The defendant denied the plaintiff's right to possession. 
He admitted her right to some profits, which he put at somewhat more 
than Rs. lo.OOO. He paid that sum into Court, whence it has been 
paid out lo the plaintiff. 

In an oarly stage of the suit it was declared by order of Babu Kashi 
Nath Bis\Yas. then Subordinate Judge of Jaunpur, that the adjudication 
on the title should be taken first, and that then the question of profits 
should bo taken uo; and the Court adhered to that arrangement, though 
the times contemplated for the two trials were pub off. On the iSth 
Juno 1830, Kashi Nath Biswas delivered judgment on the question of title. 
As to some items the plaintiff’s claim was dismissed. As to the bulk of 


the property the decree was in her favour. 

On the other part ot the case the Subordinate Judge made the fol- 
lowing statement: — 

[161] •• As thn question of mesne pr‘-»fits was to have taken a very long time in 
“examinttion ol jamabandi accounU of numerous viUages, it was proposefl by the 
parties that the Court should take up and decide other i.«su<=>s in the case. I should 
“ have been i?lad to decide tUo whole case together, and with that view I purposely 
delayed giving judgment on the issues mi which I have taken down evidence and 
“ heard the arguments on both side?, bur. as I sm leaving the district, I cannot, in 
" fairuesft to both parties, any longer refuse to give judgment on the issues tfied)byme.” 

.And after he had given his decision on the title he added : — “ Tne 
“ last two issues cannot now be decided, and mus^ he left to inv successor 
to decide." Those issues related to mesne pieties and to costs. 


The formal decree was confined to the question of title and posses- 
sion. It is now contended by the defendant that this mode of proceeding 
was wholly beyond the power of tne Court, and therefore cannot be the 
ground of any further proceeding in the suit. If indeed the decree had 
gone on bo direct an inquiry as to profits, that, it is adnoibted, would have 
been right ; but, because the postponed inquiry is only mentioned in the 
judgment, everything is wrong; and that, though the course taken was 
proposed by the parties, was adopted by the Court, was attended by 
manifest advantage, and by no inconvenience that any one can suggest. 
It is difficult to imagine a more frivolous pretext for resisting a just claim. 
Their Lordships agree with the High Court that the proceedings were 
competent bo the Court and were substantially right. 

11) 15 W.R. Mis. Rol. 109. 1^ L.R. 11896) A.O. 136. 
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The defendant appealed from the decree of June 1880, first, to the 1896 
High Court who affirmed it in January 1882, and, secondly, to Her Dec. y. 

Majesty in Council who affirmed it in June 1885. The plaintiff was put 

into possession of her share (it does not appear when, nor is it material), PRIVY 
and then there remained no question except those reserved, viz., the Council. 

profits and the costs of suit. 

In the years 1880 and 1881 occurred some not very intelligible trans- 
fers of the case from the new Subordinate Judge to the District Judge, i * oo- 
Mr. Howell, and back again from the District Judge to the Subordinate ' p 
Judge, with the result that the question of profits was postooned till^ h 
after the decision of the High Court on the question [162] of title. ' 

After that decision, in February and March 1882, the then Subordi- 
nate Judge, Mr. Benerji, settled 14 issues, but did not proceed to try 
them. The plaintiff complained to the High Court of the delay, and 
on the 19th July 1882 the High Court ordered the Subordinate Judge to 
proceed without any further delay. This order appears to have been 
wholly ineffectual. The Subordinate Judge ordered postponements extend- 
ing to the 29th May 1883. On that day he refused further postponement, 
because of the High Court’s order, hut no progress was made. 

The defendant now appears to have changed bis tactics, and for the 
first time we hear him complain that the proceedings of June 1880 were 
illegal. In some way (we have not got his petition) he brought that 
question before the High Court who delivered the opinion in which their 
LordabipH have stated their concurrence. That was on the 21st July 1883. 

The defendant then endeavoured to appeal on this point to Her Majesty 
in Council, but leave was refused on the 12th December 1883, 


After that it seems that the High Court transferred the case into the 
Court of the District Judge of Jauupur; but still the suit made no pro- 
gress. On the 24th January 1886 the then Judge, Mr, Hudson, delivered 
judgment, but only to bring fresh causes of delay. In direct disregard 
of the decision of the High Court he gives effect to the defendant’s frivol- 
ous objection to the procedure of 1880. decides that he is not in a posi- 
tion to dispose of the case, and directs that it shall be restored to the file 
of the Subordinate Judge. With that, he makes a suggestion that the 
decree should be rectified and should ''determine the neriod over which 
the inquiry into mesne profits shall extend, before entering on the sub- 
ject-matter of inquiry." 

As regards this suggestion, which the Subordinate Judge appears to 
have taken as an order binding on the parties, the first part is unsubstan- 
tial, and the second impracticable. The arrears of profits recoverable are 
limited by law, but rhe inquiries necessary to ascertain what the arrears 
•are cannot be limited until the facts are known, which is usually in the 
course of making the inquiries. 

[163] The District Judge also intimates that it is illegal to have a 
separate trial for the costs of a suit. But the judgment of June 1880 
does DOC contemplate any such tbiog. Doubtless the costs of the suit 
would depend on the results of the two disputes, as to profits and 
as to title, and it was most reasonable and convenient to postpone the 
decision on coats till all the rest of the suit could be determined. 

The plaintiff appealed to the High Court against Mr. Hudson’s 
order ; but on the 16th November 1889 she withdrew her appeal, which 
Was struck off the file. No explanation is given of the long delay or 
of the reason for withdrawal. It is now conteuded by the defendant 
that the effect of withdrawal was to bind the plaintiff to Mr. Hudson’s 
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view of the invalidity of the proceedings of 1880. It seems to their 
Lordships thab it bound her to uothing except submissioo to the transfer 
made by the order which the withdrawal left staoding. 

Council June 1890 a third Subordinate Judge, Nil M idhab Rai, 

' delivered bis decisioo. He follows Jauopur precedents iii disregarding 

19 A. 153 the order of his immediate superior and in refusing to touch the question 
(P.C,)= of mesne profits. He holds that, in restoring the c ise to the Subordinate 
24 I. A- 22= Judge, Mr. Hudson acted illegally, and that he. Nil Mahdab Rai, had no 
7 Sar. p.C.J, i'Jrisdiction. But he adds that, if be bad, it would ba necessary to follow 
111 . the suggestions (he calls them orders) of Mr. Hudson, which the plaintiff 
declined to do. He refuses to send back the cise to the District Court ; 
he refuses to report it for order of that Court ; not being able to find in 
the Code any directions for such an emergency. Then, having again 
stated that there was no case before him, he deals with the case by 
striking it off the file and apportioning costs. 

The plaintiff aopealed to the Hign Court, wno delivered judgment 
on the 20ch July 1892. In recounting the dismal history of the case the 
learned Judges express an opiuion that the delays, which tbeyattri- 
btito to the action of the defendant, amount to an abuse of tne process of 
the CouLts, and they intimate that the Jauopur Courts have not done 
their duty. They re-affirm the [164] opinion given in July 1883 that the 
course takeu by Subordinate Judge Kashi Nath Biswas was a lawful 
one. They discharge the decree of Subordinaro Judge Nil Madhub Rai 
and direct the file to be sent to the Ch irt of the District Judge. 

The amount in question being above the appealable value, and tbe 
order being final in its nature as regirds the defetuUnt's liability to 
account, tbe defendant anpUed ior leave to appeal as in ordinary course, to 
Her Majesty in Council. The High Court refused leave. By a petition 
which the defendant presented for special leave it appeared that the 
main ground for that refusal was that the defendant’s grounds for appeal 
were tbe same as he might have raised on apneal in 1883 : but that is 
not a valid reason for refusing a certificate for appeal in a case which in 
other respects is fit for apneil in orduiary course. Of course, their Lord- 
ships were not aware, an I on an ex pirte application they hardly could 
have Ijeen aware, of that which appears after argument and examination, 
viz., tbe worthless character of the defendant's objec-dons to the account 
demanded by tbe plaintiff. 

Tbe learned Judges of the High C^urt hav > examined theCide minu- 
tely to show that Subordin ite Judge Kashi Nath Biswas acted under its 
provisions. Thoir Lordships think tavt such an examination is hardly 
necessary. The Subordinate Judge had before him a case consisting of 
two parts ; a que.stion of title, and an incidental question of account depend- 
ing largely on the title. It was for the obviou-i advantage of the 
parties, and they proposed, that the first pu't should be decided and the 
second reserved for decision. In point of fact the first part has been the 
subject of successive appeals by the defendant, who successfully struggled 
against the trial of the second part pen iing these appeals. If the Code 
forbade the parties and tbe Court so to arrange the disposal of a lawsuit, it 
would bo a very startling thing. It is not pretended that the Code contains 
any such prohibition. Neither can it be pretended that the Court did not do 
justice in giving a decision on tbe leading part of the case at a time when it 
was not possible to decide on the subsidiary part. Evenif the Court had erred 
in [165] form, it was in form only, not misleading or injuring anybody : and 
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to treat suoh an error as a bar to the proaeedings reserved for further deoi- 
sion is a serious miscarriage of justice. Their Lordships are not so well 
placed as are the Judges of the High Court for forming an opinion on the 
way in which the Jaunpur Courts discharged their functions ; but they 
think it right to add that nothing ia this record leads them to form any 
opinion of the action of those Courts, since the first judgment in Januory 
1860. more favourable than the opinion expressed by the High Court. 

Their Lordshios will humbly advise Her Majesty that this appeal 
ought to be dismissed, and the liecree of the High Court affirmed. Whether 
a fresh reference to the Districj Judge will bring about an examination of 
the merits of the oasA, or only a rcnewe 1 tossing of it from Court f< •» Court, 
is, having regard to iis previous history, a very obscure problem. But that 
is all their Lordships can do, except to order the appellant to pay the 
cost of this appeal. 

Appeal dismissed. 

Solicitor for anpsllant: Mr. T. C. Summerhxiys. 

Solicitors for respondents : Messrs. Barrow and Rogers, 


19 A. 165=^17 A.W.N. (1897) 33. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

WiLAYAT Ali Khan [Defendant) v. Um.ardaraz Ali Khan 
AND OTHERS [Plaintiffs).^' [9th December, 18961 . 

Act Vll of 1870 [Court Fees Act), s. 12 — Court fees^Question of deficiency of 
Court fees not raised in the Court of first instance — practice — Estoppel, 

The plaintiffs, suing in respeot of certain plots of land by mistake undervalued 
their olaim with reeard to the fiaid land, and in consequence paid an iosufiicient 
Court fee on their plaint. This mistake was not discovered until the case bad 
oome in appeal before r.be High Court, and when discovered the deficiency was 
at onca made good. Held that, no plea as to the defioieaoy in the Court fee 
having been raised, as it might have bceu, by the defendant before the decision 
of the suit in the Court of first instance, such plea could not be raised for the 
first time in appeal. 

[R„ 6 O.E.J. 351=12 O.W.N. 37 = 3 M-L.T. 33 (37).] 

[Bee 19 A 169, lafra. In tiha conneotloo.] 

[166] The facts of this case were as follows : — 

One Manaab Ali died in 1878. By his will, which was executed in 
the same year, Mansab Ali endowed a portion of his property for religious 
purposes, and he gave some of it to his brothers aod some to his widow 
Musammat Mohib-un-nissa. The widow, on the deeth of Mansab Ali, 
took possession of some of the uroperty in suit as mutawalli, and of some 
in her own right, and she also released certain property held on mortgage 
by Mansab Ali after receiving the mortgage-money. The plaintiffs, who 
were sons and daughters of brothers of Mansab Ali, sued the widow and one 
of the brothers of Mansab Ali to recover from them certain property which 
had not been disposed of by Mansab Ali and to which they alleged themselves 
to be entitled as heirs under the Muhammadan law. The suit was defended 
by Mohib-un-nissa, who pleaded, as to some of the property claimed, 
that it was endowed property, as to some, that it was hers under the will 

* First Appeal, No. 252 of 1A94, from a decree of Maulvi Muhammad Abdul 
Qhsfnr, Offloiating Subordinate Judge of Meerut, dated the27tb August 1694. 
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of Maosab Ali, and in any case that she, as an heir to Mansab Ali, was 
entitled at least to a share in such property. 

The Court of first instance, when the suit was first heard, held, on the 
construction of the will, that there was no property of ilansab Ali which was 
not covered by the will, and in consequence no property which could be 
claimed by the plaintiffs, and dismissed the suit. On appeal, the High 
Court, differing from the Coui*c below in its construction of tho will, 
remanded the case for trial on the merits. On this remand the plaint- 
iffs’ suit was in part decreed and in part dismissed. 

From this decree the defendant Wilayat Ali Khan appealed to the 
High Court. He pleaded (1) that the plaint was invalid by reason of a 
deficiency in the Court fee on the plaint which was nob made good until 
after the expiry of the period of limitation, and (2) tha*. a certain portion 
of the property in suit was u'aqr and therefore could not bo mado the 
subject of the plaintiffs* suit. 

^laulvi Ghiilam ^^ujtal)a, for the appellant. 

Munshi Ram Prasad, for the respondents, 

JUDGMENT. 

[167] D.\NER.)I and Airman, JJ. — Tho plaintiffs in tlie suit out of 
which this appeal has arisen ara the heirs of Mansab Ali, who died on 
the 1 0th of August 1878. On the 18th of Juno 1878 ho made a will by 
which ho devised certain property to his heirs ; lie made a imqf of certain 
other property : and died intestate as regards the rest. It was the pro- 
perty last meutionei, in which a share was claimed by the plaintiffs. 
The suit was dismissed by the Court of first instance, but, on appeal to tliis 
Court the decree of the lower Court was set aside, and tho case was 
remanded, under s. o62 of tho, Code of Civil Procedure, for trial on the 
merits. It has boon tried, and the Subordinate Judge has decreed a part 
of the claim. Both parties have appealed. This appeal has bjen preferred 
by tho defendant. The onginal defendant was the widow of Mansab Ali, 
but, she having died during the ponding of tho suit, the present appellant 
was substituted for her as her legal representative. 

The first objection raised in this appeal is that the suit was barred by 
limitation by reason of the plaint having bcrtn written on stamp paper of 
insufficient value, and the dehciency not having been mado good until 
after the exoiry of tho period of limitation. The plaint was filed on the 
I3^h of May 1890. It was discovered on the Oth of May 1894, that there 
was a deficiency in the amount of the Court fees payable for the plaint. 
The deficiency was of a very small amount, and arose outof a mistake which 
any one under tho circumstances might naturally have made. The defi- 
ciency had reference to the valuation of the claim in respect of two pieces 
of land which were revenue-free, but in respect of which, in the patwari's - 
papers, certain sums were entered as payable to Government. These sums 
were, by a natural mistake on the part of the plaintiffs, assumed by them 
to be revenue payable for the land, and on that mistaken assumption they 
valued the claim. As soon as the mistake was discovered they made good 
the amount of the deficiency. It is true that this was done after the 
expiry of the period of limitation for the institution of the suit ; but we 
are of opinion that we should not for this reason be justified in allowing 
[168] the plea of limitation to be raised and in holding the claim to be 
barred. Under s. 12 of Act No. VII of 1870 the decision of the 
: Court of first instance upon a question relating to valuation, nob affecting 
the question of category is final. Had the objection as to valuation, which 
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has now heen raised, been taken before the decision of the suit by the 
Court of first instaocein 1891, and had the decision of the Court upon 
that question been adverse to the defendant, that decision would have 
been final. This is a plea which might have been taken before the 
decision of the suit by the Court of first instance on the first occasion and 
before the remand by this Court. Under such circumstances, we must 
hold that the Court must be deemed to have decided the question 
adversely to the party who now seeks to raise it. We refuse to entertain 
an objection raised at this stage of the suit and nearly four years after 
filing of the plaint. 

The next objection taken in the memorandum of appeal relates to the 
house No. 6, in which a school is held. It is contended that this house 
is a part of the waqf property under tlie will. The lower Court has held 
against the defendant on this point, and we are of opinion tliat its conclu- 
sion is right. It is true that the will has provided for the expenses of a 
school, but there is nothing to show that the building in which the school 
is held was made waqf property. Another item of property, which the 
defendant appellant urges is waqf property under the will, is item No. 9 of 
list B. i.e., grove land No. 4509. The will declared vijtafi and resumed 
land adjoining the mosque aud idqah to bo a part of the waqf jiroperty. 
It has been proved that there is a plot No. 560 which answers fully the 
description of the land referred to above. It is resumed nmafi land, and 
a grove exists on it. In our opinion the land adjoining the mosque and 
idgah which was declared to be waqf did not consist of two plots, bub was 
one plot of land on which a grove existed ; such a plot is No. 5G0. The 
land^No. 4509, does, it is true, contain a. grove, but it is not resumed 
land, and therefore it does not answer the description of the property L169J 
mentioned in the will. In oui' judgment tlio Court below has rightly 
decreed the claim in respect of these two properties. This disposes of the 
appeal, which we dismiss with costs. 

Appeal flisviiased. 

19 A. 169 = 17 A.W.N. (1897» 34. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aiknian. 

4 

Umardaraz An Khan and others {Plaintiffs) v. Wilayat 
An Khan and another (Defendants) ^ [9th December, 1896.] 

lAmiiaiion—Act No. XV of 1877 (Jnrfmn Liynilatwn Act), sch. ii, art. 120— Suit 
to recov6T from the widow of a deceawd Muhafnmad^in mofiey reOtlized by tier 
on account of a debt due to tJie deceased — Muhammadan Law — ShiaS’^Succession— 
Rights of widow. 

Held^ that a suic, brought by the other heirs to recover from the widow of a 
deceased Muhammadan a sum of money said to have been realised by her on 
account of a mortgagO'debt due to her deceased husband, was a suit to which the 
limitation applloable was that prescribed by art. 120 of the second schedule to 
the Indian Limitation Act, 1877. Mahomed Rioiad Ali v. Hasin Banu (1), 
Silhamyna v. Narayana (2), and Rundun Lai v. Bansidhar (3), referred to. 

Heldt also, following Mussumal Toonanjan v. Mussumal Mehndee Begum (4|, 
that the childless widow of a Sh'a Muhammadan, though she takes nothing out 
of her deceased husband's land, inherits a share of the buildings left by him. 

• First Appeal, No. 271 of 1894, from a decree of Maulvi Muhammad Abdul Ghafur, 
Offloiating Subordinate Judge of Meerut, dated tbe 27th August 1894. 

(1) 21 0. 167. (2) 12 M. 487. „ « « 

(3) 8 A. 170. (4) N.W.P. H.C.R, (1868) 13 = 3 Agra H.C.R. 13. 
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[F., 34 M. 511 (512) = 20 M.L J. 2S9 {29l) = 8 M.L.T. 4 (5)=6 Ind. Cas. 50 (51); 
R.. 13CL.J. 239 (24‘2) = 15 O.W.N. 107 (1101 = 7 Ind. Gas. 704 (706); 2 Ind. 
Cas. 671 (673); Bind. Gas. 999 ilOlO> = 97 P. R. 1910 = 11 P.L.R. 1911 = 142 
P.W.R. 1910.] 

This appeal is c'lnnected with F. A. No. 252 of 1894, being an 
appeal by the plaintiffs from the same decree. The facts of the case are 
stated above at p. 166 in connection with that appeal. 

Munshi Ram Prasad, for the appellants. 

Pandit Moli Lai Nehru and Pandit Bakle.o Ram Dave, for the respon- 
dents. 

JUDGMENT. 


Banekji and Atkman. JJ. — This is the plaintiffs' appeal in the suit 
out of which appeal No. 252, which wo have iusb now decided, arose. 
The hrst plea tak^n in the memorandum of appeal is that the Court below 
has erred in holding the claim in respect of item No. 3 of list C attached 
to the plaint to he barred by limitation. This was an item of Rs. 530 
realised from a mortgagor, by whom the amount was due to the deceased 
IMansab Ali. The [170] lower Court has held that this part of 
the claim is governed by art. 120 of sch. II of the Indian Limitation 
Act, 1877. Ii is contend**d that the article which is applicable 
to such a claim is art. 123, which provides a limitation of twelve 
years for a suit for a legacy or for a share of a residue bequeathed by a 
testator, or for a distributive share of the property of an intestate. 
It is contended that this is a claim for a distributive share of the property 
of the deceased. This contention is. in our judgment, untenable. We 
think that art. 123 refers to a suit in wliich a plaintiff seeks to obtain 
his share from a person who, either as an executor or an administrator, 
represents the estate of a deceased person and is under a legal obligation 
to disM-ihu^o shares to those entitled to them. This has been held in 
several cases, of which it is enough to refer to Sitkamma v. Narayana (1). 
In a recent case decided by their Lordships of the Privy Council. 
Mahomed Riasat .-Iii v. IJasiu Banu (2), which was a suit of a nature 
similar to the present, their Lordships refused to apply art. 123, and held 
the claim to be governed by art. 120. 

The second plea raised on behalf of the appellants is that the Court 
below has wrongly held land No. 75 to be waqf property under the will. 
Mansab Ali by his will included amongst the tvaqf property a plot of land 
which he describes as the land of Muknllam. The Court below has held 
that plot No. 75 is proved to he the land Mansab Ali referred to in hi'^ will. 
The plot No. 75 is in the cultivation of one Jai Kishen, who was called as 
a witness in this case. He swore that his grandfather was Mukallam, 
and that the plot was known after the name of his grandfather. The 
plaintiffs have entirely failed to show that there is any other plot of land 
which would answer the description in the will, if plot No. 75 is not that 
land. As to this plot of land the conclusion of the lower Court was, in 
our opinion, right. 

The third plea in the memorandum of appeal relates to shops 4, 7 and 
8 specified in list B attached to the plaint. Those three shops are admit- 
tedly situated in the old Bazar of the city of Meerut. [171] Now under 
the will shops situated in the new Bazar were declared to be waqf property. 
On the face of the will, therefore, the shops in question are not the shops 
referred to in it. It was certainly open to the defendants to prove that 

(1) 12 M. 487. f2) 21 0* 157. 
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Mansab Ali owned no shop in the new Bazar, and, if they had given 
evidence to that effect, they might well have contended that the shops 
situated in the old Bazar were the shops which Mansab Ali declared to be 
waqf. In ihis case there is not a particle of evidence to sliow that Mansab 
Ali had no shops in the new Bazar. The learned counsel for the 
appellants states that he is instructed that Mansab Ali had shops in the 
new Bazar which would answer the description of the property mentioned 
in the will. Had the defendants been able to prove that Mansab Ali did 
not own any such shops, tho conclusion of tije Court below, that the 
word **new’' as used in the will was a clerical mistake, might have been 
supported. But, in the absence of such evidence, we cannot bold that the 
shops in the old Bazar were the shops meant by tho testator. This 
objection of the appellants must prevail, and the claim in respect of the 
shops 4, 7 and 8 must be decreed. 

The last ground in the memorandum of appeal questions the correct- 
ness of the ruling of the lower Court, that I lie widow of Mansab Ali was 
entitled to a one-fourth share ol the buildings left by her husband. Man- 
sab Ali was a Shia. According to the best autliority on the Shta law, a 
childless widow takes nothing out of her deceased husband s land, but 
she inherits a share of the buddings left by him. fBaillie s Digest of 
Hoohummudan Law, Imameea Code, p tiOd). This view was adopted 
by this Court in d/wssumai v. MuMHimat Mehndee Begum (1). 

We, therefore, overrule the fourih plea of the appellants. 

Objections under s. 561 of tlie Code of Civil Procedure liave been 
taken by the respondents, »»f wliich the hrst only has been aiguod 
before us. That objection relates to it*-!!! No. 2 in list C attached to the 
plaint, lb wus an item of Rs. 450 realized by the vespondeiit on account 
of a mortgage-debt due lo Mansab Ali. [172] The lower Court has 
held that the claim in respect of that item is governed by ait. 120. 
The contention before us is th.it, when the amount of the mortgage-deljt 
was realized by the widow of Mansab Ali, it became money veceivod by 
her to the use of the plaintiff, and therefore, the claim in respect of 
money was governed by art. 62 of the second schedule to Act No. XV 
of 1877. In support of his contention Mr. Ghuhm Mujtaba cited 
tho case of Kwidun Bal v. Bansidhar (2). That case is entirely in 
favour of his contention, and we should have followed it Iiad it not been 
for the ruling of the Privy Council in the case of Mahomed Riasat Ah v. 
Hasin Banu above referred to. In that case tho nlaintiff, as the widovv 
of the decease 1 owner, claimed among other properties certain c^ish and 
deposit money received and appropriaied by her husband s biotlier, 
but their Lordships held thac for a suit of this description tbeie was 
no article in the schedule which was clearly applicable, and theiefore 
art. 120 governed the case. We are unable to distinguish that case 
from the present, and, following the ruling in that case, we disallow the 
objection under s. 561. We allow tho appeal to the extent inmeat^ 
above, that is to say, we deoree the claim in respect of the shops No. 4, 
7. and 8 in Ust B attached to the plaint. Quoad ultra the appeal is 
dismissed. The parties will pay and receive costs in proportion to their 
failure and success. 

Decree modified. 


U) N.W.P. H.C.R. (1869) 13-8 Agra H.O.R. 13. 
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19 A. 172 = 17 A.W.N. (1897) 33. 

APPELLATE CIVIL. 

Before A/r. Justice Burkitt. 

Ram Saran Singh and others {De/cnfla7tts) v. Biiuu Slngh 

iPiiHuiiff). '' [I2th December, 1896.] 

Zamiiidar — Rights of 2 'iminiiar in respect of waste lands — Wajib ul-nrx — Proi-isions of 
wajib-ul-arz (35 to fights of pasturage. 

Held that a geoeral provision contained in a wyib~ul arz that village cattle 
might graze on the waate lands of the village could not be construed, in the 
absence of any definiti* covenant to that effect, as depriving the zamindar of his 
right to reclaim such waste lands. 

[R., 3L C. 503 (P.C.) = 31I.A. 75 = 8C.W.N. 425 = 14 M.L.J. 152 = S Sar. P.G.J. 611; 
34 M. 5^ (G0f = 20 M.L.J. 362 (3G4) = 7 M.L.T. 330 (391) = 19l0 M.W.N. 75 (76) 
= 5Ind. Cas. 853.] 

[173] The plaintiff in this case held a lease, dated the IDtli of 
September 1893, from the Raja of Jaunpiir of a certain plot of waste land 
appertaining to a village. On bis attempting to lu’ing tinder cultivation 
the land so leased, ho was resisted by certain of the villagers, defendants 
to the suit, who alleged that they had a right of pasturage over the land, 
that the image of the tutelary deity of tlio village was placed thereon, and 
that the Holi fire also used to be burned upon it. The plaintiff sued for 
possession of the land leased to him. for the removal of the imago of the 
village deity, and for damages. 

The Court of first instance (Munsif of Aziungarh) found that, under 
the w;ayt6•^^^ar^ of the village, tlie defendants had a right to graze their 
cattle on the waste land in suit, and accordingly dismissed the plaintiff’s 
suit on that ground. The plaintiff appealed. 

The lower appellate Court (Subordinate Judge of Azimgarh) found 
that, according to the irajib-ul-ars, it was provided that the residents of 
that village would conbinue to graze their cattle on uncultivated land ; 
but held that this only gave them that right so long as the land remained 
waste land and did not preclude the zamindar from reclaiming the waste 
lands belonging to the village. It found also that the image of the tillage 
deity had only bean recently placed upon the particular plot in question, 
and that the Holi fire had been burned thereon simply for the purposes of 
that suit. The Court accordingly decreed the claim of the plaintiff for an 
injunction restraining the defendants from interference with the plaintiff’s 
rights in respect of the land in suit. The defendants appealed to the 
High Court. 

Mr. G. E. Foy. for the appellants. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

BurKITT, J. — This is defendants’ appeal. The facts briefly appear 
to be that the Raja of Jaunpur, who is zamindar of the lands which form 
the subiect-mabter of this appeal, recently gave a lease of them to the 
plaintiff. The plaintiff proceeded to reclaim those lands and bring them 
into cultivation, when he was obstructed [174] by some of the residents. 

Second Appeal. No. 589 of 1895, from a decree of Rai Sauwal Singh, Subordinate 
Judge of Azamgarb. dated the 7th JIarch 1895, modifying a decree of Babu Gbajju Mai, 
Munsif of Azamgarb, dated the lOtb September 1894. 
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tenants and others, in the village, who claim a right of pasture over the 1896 
said lauds. The first Court dismissed the claim, the second gave plaint- Dec. 12. 
iff a decree for possession, but without damages. lu appeal it is urged 
that, under the terms of the wajib-ul-arz, the defendants had acquired a APPEL* 
permanent and perpetual title to pasture their cattle on the lands in LATE 

dispute. The lower appelate Court has come to the conclusion that ClVIL. 
the v)ajih-%d-arz did not grant any such right. The words in the loajib- 
ul-arz go no further than to provide that the village c-ittle may graze on « ”2 = 

waste land in the same manner as they wore in the habit of grazing at the 
time of the preparation of the xoajib-iil-arz. But that document contains ^897) 3S. 
no undertaking or covenant by the zamindar owner of the village nob to 
reclaim or bring under cultivation any land which then was waste land. 

That, however, is what the defendants appellants ask by this appeal. 

They praobioally say that the owner of the village has no power to bring 
under cultivation any land which was waste land when the ivajtb-ul-arz 
was prepared. I can find no support for that contention in the wajib-iil- 
arz. It does no more than give effect to the almost universal custom of 
these Provinces, which permits village cabbie to graze on waste land ; but 
to go further, and to hold that that permission bakes away from the 
zamindar the power to reclaim waste land is a serious inroad on the 
proprietary rights of the zamindar for which I know of no authority. 

I dismiss this appeal with costs. 

Appeal dismissed. 


19 A. 174 = 17 A.W.N. (1897) 9. 

APPELL.\TE CIVIL. 

BefoTe Sit John Edge, Kc., Chief Justice, and d/r. Justice Blair. 

Amolak Ram and another {Judgmejit’debiors) v. Lachmi 
NaRAIN and others {Decree- holders).'^ fl6th December, 1896.] 

Act No, IV o/ 1882 (Transfer of Property Act), ss. 86, 8S, &9 -Execution of decree 
Decree for sale on a niortgage^Interesl ajler date fixed/or payment—Civtl Procedure 

Oode, ss, 20S, 222. 

In a suit upon a mortgage for tbo sale of the property mortgaged, the Court has 
no power to allow in the account under s. 86 of the Transfer of Property 
[175] Act, 1882, or in ita decUr^tiou under that Bcction, interest for a period 
beyond the date of payment which hsa to be fixed within eix mouths from the 

date of the decree. , « ^ 

Seotiooe 209 and 222 of the Code of Civil Procedure, 1882, do not affect the 
special provisions as to allowaoce of interest contained in tbo Transfer of Pro- 
perty Act, 18B2. , 4 *• 

In construing a decree, the terms of which are ambiguous, such construction 

must, if possible, be adopted as will make the decree a decree in accordance with 
law, and not a decree suuh as the Court making it. had no power to pass. 

rOverruled. 23 A. 181 (P.C.) = 3 Bom. L.R. 51 = 5 G.W.N. 137 = 28 LA- 3 ^ = 7 Sar 
P.O.J, 792 ; Reversed, 28 A. 223 = 3 O.L.J. 85 = 16 M.L.J. 160 = 1 
(P.C.) ; Dies., 34 0. 766 ; F., 19 A. 205 (207| ; 3 C.L.J. 188 ; R , 20 A. 397 i399) . 
21 A. 361 ; 31 0. 897 = 6 O.L.J. 186 (F.B.) = 11 C.W.N. 942 ; 21 364 ; 18 A. 

W.N. (1898) 164 ; 6 C.W.N. 766 ; 17 O.P.L.R. 164 ; 16 Ind. Cas. 374 ; 2 0.0. 37 
(41); 8 0.0. 129 (168) ; 0., 12 O.P.L.R. 78 180).] 

In this case Lachmi Narain and others obtained a decree, on the 2nd 
of July 1888, against Thakur Mukand Singh and others on a mortgage- 
deed. To that suit certain piu'chasers of a portion of the mortgage 

• First Appeal, No. 84 of 1896 from an order of Babu Bspin Behari Mukerji, 
Offioiating Bubordinate Judge of Aligarh, dated the 2nd May 1896. 
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property, namely. Amolak Bam and Phul Chanel, were made defendants. 
In due course an order under s. 89 of the Transfer of Property Act, 
1882, was made. Suhseque'itly to the making of that order Mukaud 
Singii raised an objoetion to t)ie decree-liolders’ claim to recover inieresfc 
on the decretal amoiuit for -iny periol beyond the six montiis allowed l)y 
tlie decree for the payment of t-ho money. Amolak Rani and Phul Cliand 
also raised the sann ohjeciioo. Rut, inasmuch as Mukand Singli's 
ohjection was allowed by the Suhordiuato Judge and the amount recover- 
able in execution was reduced, th^ applicition of Amokk Ram was not 
prosecuted and was struck oil' on the 9th of July 1892. Tlic decree- 
holders, however, appealed to the Higli Court and, pending that a[)pcal, 
Mukind Singh ca^ne to terms witli the decrovholdors and agreed to pay 
interest to the date of realization, and this appeal was decreed by consent 
on the 1st of Fehruary 1894. 

On the 25th of ^fay 1894 the decree-holders applied for execution of 
their decree, .-\molak Ram and Phul Uhand theioupon ohjecte l, as on the 
previous rccasioii, that the decree-holders were only entitled to get interest 
on the amount decreed to them up to the date within six months from 
the date of the decree which was fixed by the decree for tlio payment of 
the decretal amount. 

On the hearing of this ohjection, tlie decree- lioldors raised the point 
that the o!)jectors were precluded by Die di>missal of thoir previous 
ohjection from again raising tliis question :is to interest. [176] The 
Court, however, over ruled llicm on this i.oint and proceeded to iiear the 
ohjection of Amolak Ram on the merits. The Subordinate Judge of 
.Migarh held on a construction of the di'cice, in which constuiclion ho 
was aided by a comuamson of ihe decivj wi'.h the terms of the juilgincnt 
on which it was based, that thodocicj did give the i4aintitl‘s interest on 
the amount decreed from the date of t he suit to th » date of the realization 
of the decretal mjney. The Couri ol lirst instance accordingly dismissed 
the objection. 

The defendants, .\inolak Ram and Phul Lhand. appealed to tlu High 
Court. 

The Hon’hlc Mr. Colvin and Munshi Pras.td, for the appellants. 

Paodit Stindar Lai, for the respondents. 

JUDGMENT. 


Edge. C J , and Blair. J. — Eala L icmni Nai am and others obtained a 
mortgage of certain immovcahlopronei'ty. On r.liat mortgage they brought 
a suit for sale under s. 88 of the Transfer of Property Act, 1882. They 
obtained a decree under that section. The C.nirt decreed Rs. 29.171-3 
as the principal amount due with interest up to the date of .vuit, Rs. 2.873-6 
for interest from rho dite of suit to the date of the decree, and Rs. 1,012 
for interest from the date of the decree to the 2nd of January 1889, 
which was a date within six months of tlie date of the decree. It also 
decreed costs and gave interest on the costs until realization. The amount of 

the decree, apart from costs and in' erest on the costs, was R^. 33,056. The 

question is as to whether tlie Court decreed interest on tiie mortgage money 
after the 2nd of J anuary 1889, or not. That portion of the decree upon which 
this question turns has been variously translated. One translation is given 
by the Suboi’dinate Judge in his judgment in this case. Anotiier translation 
was made by an ofticial of this Court ; and a third iranslation ha'* been 
made by Mr. Lyons, who is the liead translator of tliis Court, on a dispute 
arising as to the correctness of the translation during the hearing of this 
appeal. The translation made by Mr. Lyons is as follows : **And it is 
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ordere*! that tho plaintiffs’ claim be .decreed to the extent of Rs. 29,171-3, 
and the rest ot the claiut to tho oxtencof [177] Es. 11,697-7 be dismissed ; 
that on the amount of the claim decreed tl^e plaintifis receive proportionate 
costs ; that on the amount decreed from the date of suit. Rs. 2,873-6, and 
that, on the amount of costs from to-day up to the date of payment, the 
plainlids receive inreresb at the rate of Rs. 6 per cent, per annum.” 
That portion of the decree was subsequent to tlio portion of the decree in 
which the actual amounts were decreed. 

Now it is contended on behalf of the decree-liolders that the decree 
gave them interest on the principal amount l^eyood the date of the expira- 
tion of tho six months which tho Court fixed as tho time when tho 
payment should bo made. We must see wltat would have been a legal 
decree in this case. A decree for sale can oniv he made under the Transfer 
of Property Act, 1882. It is as well to bear that in mind. Tiio decree 
which can be made in a case like this is tliat which is specified in s. 88 
of that Act. A decree for sale according to s. 88 shall be to the elTccb 
mentioned in the first and second paragraplis of s. 86 of that Act — '* and 
also ordering that, in default of tlie defendant paying as therein mentioned, 
the mortgaged property, or a sullicient pirt thereaf, be sold, and tliat the 
proceeds of the sile (after defraying thereout tlie expenses of the sale) bo 
paid into Court and applied in payment of what is so found due to the 
plaintiff, and that the balance, if any, be paid to the defendant or other 
persons entitled to receive the same.” In order to see what would he a 
decree to the effect mentioned in s. 86, wo must look at s. 86. We find 
that by the first paragraph of s. 86 the Court shall iinke a decree 
ordering that an account be taken of what will bo due to tho plaintiff for 
princiual and interest on the mortgige and for h's costs of tho suit, if any, 
awarded to him, on tho day next horeinafler refei red i o, or declaring 
the amount so due at the date of such decree. It is obvious th-it 
the words of s. 88— 1 “ what is so found due to the plaintiff ” — must 
mean the amount referred to in the first paragraph of s, 86, Miat 
is, either the amount found due by the account directed to be taken 
in that section or the amou it which tho C^urt at tho time [178] 
of passing its decree declares to be due. It is also obvious that under 
s. 86 no future interest beyond a date witliin six months of the date 
of the decree can be entered in the account or declared by the Court ; and 
from s. 88 it is obvious that the proceoJs of the sale decreed under that 
section must be applied, after payment of the expenses of the sale, in 
payment of " what is so fouud due to the plaintiff,” and that the balance, 
if any, must be paid to the defendant or other person entitled to receive 
the same. The section clearly shows that it is only the amount originally 
declared at the time of making the decree or found to be due under the 
account provided for by s. 86, which the Court can pay over to the plain- 
tiff out of the proceeds of the sale, and that the Court has no power to 
allow in the account under s. 86 or in its declaration under tliab section 
interest beyond the date which has to be fixed within six months from 
the date of the decree. In certain events, in adjusting the amount to be 
paid to a mortgagee, certain additional costs are to he added nn ler s. 94 of 
the Act to the mortgage mono>. but there is ubso utely no provision that 

W8 are aware of for adding additional interest. 

Now it appears to us that the granting of interest on the costs decreed 
was in contravention of s. 86. .The power exercis. d by Courts to grant 
interest up to realization under the Oo-le of Civil Procedure appears, in the 
case of decrees for sale, to be excluded by ss. 86 and 88 of tho Transfer of 
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Pi'opevfcy Act. It would be well if Courts, whether of first instance or of 
appeal, in cases arisinj* under the Transfer of Property .Vet. would road and 
consider the sections of tliat Act which contain the law on the subject 
which the Lccislaturc in Inbia has tluai-lit it nocossary to enact Wo have 
no power as Judges in India to alter the Statute Law and we have no power 
to make decrees \vhich are not in accordance with tiiat Statute Law, when 
the Statute Law provides for the fonn of the decree to bo made. It is not 
safe to assume that the law ol the Transier of Propertv Act is the law 
which was administered in the Courts of Chancery in England. In 
the present case, if we were to consU'uc the docroo as wo are asked to 
[179] construe it on behalf of the decree- holders, wo should be holding 
that the Judge who made tlie decn o made a decree whicii was beyond his 
jurisdiction, and which was not contemplated i)v ss. .sh and 88 of the Trans- 
fer of Property Act. In our opinion, where it is possible to do so, we should 
put such a construction on the decree as would make the decree one in 
accordance with the law. It is true that, in granting interest on the costs, 
tlie decree goes beyond what the law allows, l)ut in other respects wo can 
construe the decree, and we do. as one fixing the amount duo for principal 
and interest up to the '2nd of January 1889; and for tliat amount, plus the 
costs decreed and the interest wrongly decree ) o.a those costs and any 
costs coming under s. 04 of the .Vet, the property can bo sold. 

After the decree for sale under s. 88 was made, default was made in 
payment of the amount duo. and tlievoupon the Court under s. 89 of the 
Transfer of Property Act made an order for sale. The order is rather a 
confused one. It is quite clear that under s. 89 the Court had no power 
to increase the amount for whicii the property miglit he sold, except in 
case it allowed extra costs under s. 04. U wrongly states in the order 
the amount which had been found duo: hut s. 80 Is specific, and, no matter 
what the order under tliat section was. the Court would ho hound to apply 
the proceeds of the sale in the maimer mentione.i in s. 88. The decree- 
holders attempted to execute the decree and order for an amount which 
included interest on the principal amount, and also for interest subsequent 
to tlie 2nd of January 1830. The morrgagors objected that executiou 
could not he had for interest on the principal in respect of the perioJ 
subsequent to the date fixed, whicii was the 2nd of January 1880. The 

appellants in the case before us, wlio wore purchasers before suit of por- 
tions of the mortgaged property, raised a similar objection. The Court 
held that the objection raised by the mortgagors was good. Subsequently, 
in an appeal to which these apiiellants were no parties, an arrangement 
was made between the mortgagors and the docroo-hol3ors by which future 
interest should [180] he payable. It is needless to observe that that 
arrangement and the decree in appeal which was passed in accordance with 
it did nob bind the present appellants. Sulisequently, on the decree-holders 
proceeding to obtain execution by sale, these applicants again objected that 
interest on the principal amount and interest after the ‘2nd of January 
1889 could not bo included in the sum for which the property could be sold, 
so far as they were concerned. The Subordinate Judge dismissed their 
objection, and from that order of dismissal this appeal has been brought. 

In our opinion ss. 8G, 88 and 89 are quite clear and leave no 
reason to doubt that the objection of these appellants was good in^ law. 
Incoming to the above conclusion we have nob overlooked the provisions 
of ss. 209 and 222 of the Code of Civil Procedure. In our opinion 
those sections cannot affect the special provisions of the Transfer of Pro- 
perty Act. We construe the decree on this particular point, as it may be 
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construe !, as a lawful decree under s. 8S, and not as an illegal decree, 1896 
as it would he if the contention of the decree-holders was correct, and we Dec. 16, 
hold that the property cannot be sold in respect of any interest after the 
2nd of January 1889. except such interest as was wrongly decreed on costs. AP^EL- 
We allow this appeal with costs. LATE 

Appeal decreed. CIVIL, 


19 A. 

19 A. 180 = 17 A.W.N. (1897J It. 17 A.W.N. 

APPELLATE CIVIL. »• 

Before Sir Johyi Edge., EL, Chief Justice, aiid Mr. Justice Blair. 


Ram Lal and others {Decree-holders) v. Tulsa Kuab and others 

{Judgment-debtors)* [17th December, 1896.] 

Act No, IV 0/1882 iTrarisfer of property Act), ss. H?. 80. 93~Redemption of a mort- 
gage-^Decrec for redemption— Extension of time limited for paynienl of decretal 
amount— Execution of decree. 

Id the case of a decree for redemption or for foreclosure under the Transfer of 
Property Act, 1882, both of which decree stand in this respect upon the same 
footing, no extension of the time limited by tho decree for payment of the 
decretal amount can be made except for good cause shown, whether the order 
under s. 87, in a suit for foreclosure, or the order under s. 93. in a suit for redemp- 
tion, has been applied for or not. Pooresh Nalh Mojumdar Cl^l] Romjodu 
Megumdar (1) dissented from. Kanara Kurup v. Govinda Kurup (2) dis- 
tinguished. 

[DUb., 1 0.0.91; U.B.R. (1897-19011 582 ; Not F., 7 A-L.J. 953 (956) = 7 Ind. Cas.50; 
R., 19 A. 205 (207) ; 36 0. 122 = 8 O.L.J. 547 = 1 Ind. Gas. 780 (783); 8 Ind. Gas. 
692(693) = 3 But- L.T. 2 = 2 N.L.R. 137 (143); 5 0.0.82; D.. 24 A. 479 (481).] 

This was an appeal arising out of the dismissal of an application 
under s. 93 of the Transfer of Property Act, 1882, that a certain mortgage 
might be declared to be foreclosed. 

In 1869 one Tulsa Kuar mortgaged, by a deed of conditional sale, 
certain immoveable property to Kirpa Ram and others. The deed provided 
that the property should be redeemed within three years and that, if it 
were not so redeemed, the mortgagees should get possession, and, after so 
obtaining possession, the profits were to be applied first in payment of the 
interest on the mortgage-debt and then in reduction of the principal. 
The term of the mortgage was twelve years. In 1872 the mortgagees got 
a decree for possession which they subsequently executed. Upon this, one 
Raj Kuar brought a suit for pre-emption against the mortgagees, and on 
the 22nd of September 1874 obtained a decree conditioned on her paying 
the mortgage money and interest. Afterwards, on the 3rd of October 
1874, Raj Kuar sub-mortgaged her right as mortgagee under the pre- 
emption decree to Ishri Prasad, Ram Lal and others for Rs. 7,500. The 
money so secured was deposited to satisfy the pre-emption decree and 
possession was obtained on the 6th of November 1874. Tulsa Kuar, the 
original mortgagor, executed another mortgage in favour of Raj Kuar for 
Rs. 1,500. Ishri Prasad, Ram Lal and others, the sub-mortgagees, then 
sued for the recovery of their mortgage-debt and obtained a decree against 
Raj Kuar on the 28th of September 188'4. After that Tulsa Kuar institu- 
ted a suit for redemption asainst Rai Kuar. to which, Ishri Prasad and 

I - j_ - • — — — — ■ ■ i> — — II -< I 

• First Appeal, No. 41 o! 1896, from so order of MkuIvi Muhammad Maxhar 
HoBain, Sabordioale Judge of Maiopuii, dated the 4tb September 1895. 

(1) 16 0. 246. \2) 16 M. 214. 
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others, the suh-Tt^ov^gagees, were made parties, Tulsa Kuav obtained a 
decree for redemption on the ‘20th of April 1889 on the condiMon that 
Rs. 9.149 siiould be pdd within six months otli'^rwise the mortgage 
to be foreclos' d. This decree was confirraei by tiie Higii O. nrt on the 
2Sth of April 1891. Tulsi Kuar did no', deposit the inortgige money 
within tile time specified. Meanwhile Islni Prasad and o hers executed 
[182] tlieir decree. They caused the rights of Raj Kuar as moiagagee to he 
sold and purchased them themselves on the 21st of September 1891. On 
the 20th of February 1893. fshri Prasad, in execution of a decree of his 
own, brought to sale and purchase! the mortgagor's rielns of Tulsa Kuar, 
and, subsequently to that purchase, he deposited in Court the mortgage 
money, according to the decree for redemption obtained by Tulsa Kuar in 
1889, mi««.Oiis one-third sliar«. and prayed for execution of the decree 
for redemp^ion in his favour. On the 19bh of ^larch 1894, Ram Lai and 
others, theremainingmortgag'.-es, applied foran order absolute for f n-eclosuro 
of tbe mortgage under s. 93 of the Transfer of Prouorty Act, 1882. This 
application was dismissed by tlie Subordinate -Tudge of ^[ainp^ri. The 
applicants thereupon anpealed to the High Court. 

Mr. T. Conlan and Pandit Snndar Lai, for the appellants. 

Pandit ^oti Lai and Maulvi Ghidam Muitaba, for the respond- 
ents. 


JUDGMENT. 

Edge, C. J.. and Bl.MTI, J.— In 13G9. Musammat Tulsa Kuar 
execuL d a compound kind of mortgage, which provided that, if the mort- 
<‘age money was not paid within iluee years, the mortgage should be one 
by conditional sale and the mortgagees should have possession. The 
mortgage money was not paid within three years and the mortgagees 
obtained possession. The mortgagor brought a suit for redemption under 
the Transfer of Property Act, 1832, and on the 20tii of April 1889 obtained 
a decree for redemption under s. 92 of that Act. The (iecrce fi.xeil the 
20th of October 1889 as the day on or before whicli payment was to be 
inaclo, and, the mortgage being one by conditional sale, decreed, in the 
event of non-payment by the date fixed, that the mortgagor should be 
absolutely debarred of all right to redeem the property. As is usual in 
these cases, the amount was not paid on or before tbe 20th of October 1889, 
and no application by the mortgagor, or by any representative of the 
mortgagor’s interest as mortgagor, was made under s. 9 3to the Court to 
postpone the day fixed by the decree under s. 92 for payment until the 
[183] 14th of March 1894, when one of the mortgagees, who in the 
meantime had acquired by purchase the mortgagor’s interest, paid the 
mortgage money into Court. On the 19th of March 1894, the other 
mortgagees or their representatives applied for an order under s. 93 
of the Transfer of Property Act debarring the mortgagor, and all persons 
claiming through her, of all right lo ledeem the mortgaged property. 
That application of the 19th of March 1894 was dismi9''ed, and from the 
order of dismissal this appeal has been brought. 

It seems to have been assumed by the Court below that it was at 
liberty to do, without reference to the Transfer of Property Act, 1882, 
that which the Court of Chancery in England used to do in suits for 
foreclosure, namely, to extend the time within which the mortgage money 
might bo paid ; and the Court below further assumed that it had this 
power even in a case in which there was no cause shown for postponing 
the day for payment. The practice of the Court of Chancery in England 
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ia the case of a suit for redemption cliifered materially in those respects 
from its practice in the case of a suit for foreclosure. In the case of a 
suit for redemption, it does not appear to have been, oxcopt possibly in a 
very exceptional case, the practice of the Court of Gliuncory in England 
to extend the time within which the decreed redemption money might be 
paid. The cases showing what the pracMcc of the Court of Chancery 
was are collected at pp. 1101 and 1106 of Coote on Mortgages, otii 
edition. 

Whatever may have been, or may now be, the practice in Pjngland 
in suits foe redemption or foreclosure of a mortgage, vvliat we are concern- 
ed with in India is the law on this subject which the Indian LegisLiture, 
being a competent body to legislate in that respect, has enacted shall be 
followed by Courts in this country. That law is provided for us in the 
Transfer of Property Act, 1882 (.\ct No. IV of 1882). So far as 
the power of a Court to extend the time in a suit for redemption or in 
a suit for foreclosure in India is concerned, the power and juris- 
diction of the Court are limited, in the case of foreclosure, bv 87. 
[ 184 ] and, in the case of redemption, by s. 93 of^tho Transfer of Property 
Act, and in that respect the two suits are placed on exactly toe same basis ; 
in neither case has a Court, which is bound to obey the law of the 
Transfer of Property Act, 1882, power to extend the time for paymont 
except on good cause shown. 

Now, in this case, there was no good or other cause shown why the 
Court should postpone the date fixed by the decree which was passed 
under s. 92 of the Act for payment to the defendant. The Courts in India, 
where the Indian Legislature has made express provisions on the subject, 
have no power to arrogate to themselves the jurisdiction which was exer- 
cised by the High Court of Chancery in England. In onr opinion ilie 
application of the mortgagees, respondents here, of the 19th of March 
1894:, for an order under s. 93 debarring the mortgagor, and any one 
claiming under her, of all right to redeem should have been granted. 

It has been contended that — inasmuch as s. 93 of the Transfer of 
Property Act, 1882, enacts that, “on the passing of any order under this 
section, the plaintifif’s right to redeem, and the security, shall, as regards tlie 
property affected by the order, both be extinguished; provided that tlie 
Court may, upon good cause shown and upon such terms, if any, as it 
thinks fit, from time to time, postpone tbe day fixed under s. 92 for 
payment to the defendant,” — the mortgagor or the purchaser of the 
equity of redemp^ion had a i*ight, until sucli order was made under s. 93, 
to come into Court at any time and make payment of the redemption 
money, and to do so without even having obtained an order on good 
cause shown postponing the day for payment. Now, if there was nothing 
else than the proviso to s. 93 to show that that contention was unsound, 
the proviso would meet the argument. But earlier in the section we 
find in the second paragraph, which is the paragraph which deals with 
what is to happen on default of payment, the words “ if such payment 
is not so made.” These words, in our opinion, must refer to a pay- 
ment made in accordance with the decree passed under s. 92, and indicate 
[ 188 ] that, unless the Court makes an order under the proviso to s. 93, 
there is no right in the mortgagor in a suit for redemption to make 
ttie payment after the date fixed in the decree has passed. The order 
under s. 93 debarring the mortgagor of all right to redeem would be, 
when drawn up, a dioumont of title in the hands of the mortgagees, as it 
would show that the right to redeem allowed by the decree under s. 92 
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had lapsed and that no extension had been granted of the time within 
which payment might he made. The opening words of tiio second 
paragraph of s. 87, whicli relates to a suit for foreclosure, are the same 
as the ouening words of the second paragrapli of s. 93 wliich relates 
to redemption. In our opinion, no matter what the practice of the Court 
of Chancery in England may have been, the intention of the Indian 
Legislature, as expressed by it in the Transfer of Property Act, IS82, 
was that there sliou’d be no extension of time, (?xcept for good cause 
shown, whether the order under s. 87 in a suit for foreclosure, or the 
order under s. 93 in a suit for redemption, was applied for or nob. 

Wo cannot agree with the decision of the High Court at Calcutta in 
Pooresh Nath Mojunular v. Uaynjodn Mojnmdar (1), the provisions of the 
Transfer of Property Act being in our opinion clear in this matter. As 
to the case of Kanara Kurup v. Gov'mda Knrup (2). it is to he observed 
that there was no decree in that case, under s. 92, as to wliat should 
happen in case payment was not made within the time fixed. 

Wo allow this appeal, and direct tliab au order he drawn up under 
s. 93 of the Transfer of Property Act debarring the mortgagor, and all 
those claiming under her, of all right to redeem the mortgaged property. 
The appellants will have the costs of this appeal and of the application in 
the Court belosv. Of course, the persons who p iid the mortgage money 
into Court will be entitled to get it out, their application being nocessarilv 

dismissed. 

Appeal decreed. 


19 A. 186*17 A.W.N. (1897) 12. 

[186] APPELLATE CIVIL. 

Before Sir John Edge, Ki., Chief Justice, and Mr. Justice Blair. 

Kashi Prasad {Judgment-debtor) o. Sheo Sahai (Decrec-holder)." 

[18fch December, 1896.] 

Act No. IV of {Transfer of Property Acl\, .w. R8, flO, 04 — Execution of decree-— 
Decree for sale — Agreement for payment by instalments u. ith enhanced interest — Civil 
Procedure Code, s. 2574. 

A decree for sale under s. 88 of the Transfer of Property Act. 188-2. can only 
be executed for the amount decreed or found on an account being taken to be due, 
and the order for sale cannot, except with regard to any additional costs which 
may be provided for by an order under s. 94, extend in any way the liablity of the 
judpinent-debtoc or his property under the decree. Sifa Ram v. Dasrath Das (3) 
distinguished. 

TR 19 A, 205 (207) : 28 A. 771 = 3 A.L.J. 585 = A.W.N. (1906) 237 = 1 M.L.T. 247 
" (F.B.) : 32 A. 259 (260) = 7 A.L.J, 251 (253) = 5 Ind, Gas. 295 (296> : 1 Ind. Gas. 

677 (679) ; 11 Ind. Gas. 528 (630) = 14 Q.C. 147 (150) ; D., 10 G.L-J. 91 (97).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Mr. Boshan Lai, for the respondent. 

• First Appeal, No. 130 of 1896, from a decree of Pandit Baosi Dbar, Subordinate 
Judge of Gorakhpur, dated the 17th February 1896. 

(1) 16 0. 246. (2) 16 M. 214. (3) 5 A. 492. 
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JUDGMENT. 


1896 


Edge, 0. J., and Blair, J. — Tlie respondent on the 7th of May 1891 
obtained a decree for sale under s. SS of the Transfer of Property Act, 
1882, against the appellant hero. Suhsoquenbly to the making of that 
decree, and after expiration of the time for payment limited by the decree, 
the respondent obtained an order under s. 89 of that Act. Later still, 
after the making of that order, the parties agreed that the appellant here 
might pay by instalments, part of tlio consideration for that agreement 
being an increase by about Rs. 2,000 of the decretal debt and certain pro- 
visions as to the payment of additional interest. The Court sanctioned the 
agreement under s. 257-A. of the Code of Civil Procedure. The respond- 
ent now seeks to have execution of the decree and the agreement, or 
rather to have execution for the amounts mentioned in the agreement and 
for the additional interest mentioned in the agroernont. The Court below 
granted the application, and from that order this appeal has been brought. 

Mr. RoshanLal, for the respondent, has contended that an agreement 
of this kind which has been sanctioned by the Court [187] can be enforced 
by execution as if it were a decree, and in fact that it varies the decree. 
He has relied on Arjiecr-uii nissa Khatoon v. Meer M aho7iicd Hossein (1) and 
on Sita Ram v. Dasrath Das (2). The case in Calcutta decided nothing 
of the kind : in fact it left the question open to be decided subsequently 
whether the decree-holder could enforce his decree for anything not 
specifically decreed. The Full Bench case in this Court certainly supports 
to some extent Mr. Roskan LaVs argument. It decided that, where there 
was a sulahnamah relating to a decree which had been sanctioned under 
s. 257A of the Code of Civil Procedure, the decree might be executed in 
accordance with its provisions. In that case the sulahnamah imposed 
an additional burden on the judgment-debtor not imposed by the decree. 
We doubt if that view of the law would be considered a good one at the 
present day. Fortunately, it does nob bind us in this case, for, although 
the decree in that case was one in enforcement of a hypothecation by sale, 
the decree was made in 1881, and consequently was not a decree for sale 


Deo. 18. 

Appel- 

late 

Civil. 

19 A. 188 = 
17 A.W N 
<1897) 12 


under the Transfer of Property Act, 1882. 

Section 210 of the Code of Civil Procedure enables a Court after 
passing a decree for the payment of money, on the application of the 
judgment^debtor and with the consent of the decree-holder^ to order the 
amount decreed to be paid by instalments on such terms, as to the pay- 
ment of interest, attachment of the property or otherwise, as the 
thinks fit. Such an application must be made within six months of the 
date of the decree. By the same section it is enacted that, save 
provided by that section and s. 206, no decree shall be altered at t e 
request of the parties." That section does nob apply to a decree for 
sale, which is not a decree for money, and which can only be ma e 
under the Transfer of Property Act, 1882, since that Act came into 
It is obvious that, where a decree for sale is made under s. 88 of the 
Transfer of Property Act, no subsequent agreement between the parties 
can increase the amount for which the property is to be sold in case 
default of payment is made. Under, s. 88 the decree must direct tha 
[ 188 ] the proceeds of the sale, after defraying thereout the expenses o 
the sale, shall be paid into Court and applied in payment of what is so 
found due to the plaintiff, and that the balance, if any, be paid to the 
defendant or other persons entitled to receive the same." The words 


(2) 5 A. 492. 


(1) 9 C. L. R. 148. 
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"what is tound duo to the plaintiiT” refer to what is found duo in the 
account or hy the declaration of the Court monti^med in s. 86. The 
order under s. 89 can only be nn order tint tho property, or a 
Butticient part tlieroof. he sold and that the proce<?ds of the silo bo dealt 
with as is mentioned in s. 88. Tliern is no oro^ision in ?. idS 
or P. 89 such as tliose contained in the proviso to s. 87. which 
is the section relatintj to suits for foreclosure, or iri s. 93, which is 
the section relating to suits for redemption. We can only coino to the 
conclusion that a deoree for salo urider s. 88 of tlin Transfer of 
Property .-\ct can only be execubo*! as provided by that. .Act, that is, for 
the amount decreed or found in account to bo due, and ihaj the oriler for 
sale cannot, except with regard to any additional costs whicli nt^iy be 
provided for by s. 91. extend in any way the liaiiilitv of the jude- 
mert-dehtor or his property under the decree. .All ttuit this decree-holder 
is entitled to under the order undor s. 89 is to have his tlecreo exe- 
cuted for the amount decreed and the expenses of the sale aud for any 
additional costs which may ho incurred under s. 94. He cannot have 
execution of the aji'ennent hy which t-ime was given. A^ the application 
was on-' for execution of the agreement, we allow this auncal and 
dismiss the application with costs. 

Appeal decreed. 


19 A- 188=17 A W.N. (1897» 14. 

APPKLL.ATT-^. CIVIL. 

Before Mr. Jn^tire Aiknuvi. 


CHIDDO * Plaintiff) v. PlAHI LaL AND ANt)THEIJ {DefcndaJits)^' 

[18th December, 1896.1 


Ciri/ Procedure Code. s. 3\0~Salc cerliticotc-^Title of auction-purchaser who Juts 
not obtained a sale certificate —I'^iecution of decree. 

Although tho auction-purchaser at a silo held in elocution of •> decree may not 
obtain a lull title until a certificate has been granted, this must not C189] bo 
considered ns neoo^arilv desiroying any lesser interest which arises by reason of 
general equitable priir.Mplca Dngdu v. Pancham Sing Gangnram (1) aod Hel 
Ram V. Baldeo (2> approved. 


[F.. 2 Ind. Cas, Bl (82l : R., 7 C.L.J. 1 : 


11 C.W.N. 495 ; 5 Ind. Cas. 263.] 


The facts of this case sufficiently appear from the judgment of 
Aikman. .T. 

Babu Badri Das, for the appellant. 

Maulvi Ghtilam Mujtnbn, for tho respondents. 


.JUDGMENT. 

Aikman, J. — This appeal arises out of a suit brought by the plaintiff 
for the redemption of a mortgage. The plaintiff succeeded in the Court 
of first instance, but on appeal tbo learned Subordinate Judge reversed 
the decree of the Munsif and dismissed nlaintiff’s suit. The plaintiff 
comes hero in second appeal. It appears that, on the 27th of July 1877, 


• Second Appeal, No. 107 of 1896, from a decree of Maulvi Muhammad Mazbar 
Hasain Khan. Subordinate Judge of Moinouri, dated tho 3rd Dn^etohor 1^94, reversing 
a decree of Babu ^cHhI Bohari, iSIunsif of Etah, dated tho 25th September 1894. 

(1) 17 B. 375. (2) 14 A.W.N. (1894) 54. 
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Hiratnao anrl Jauhari, the plaintilT’s jirodeeessors in title, executed a 
simple mortgage of a sliop in favour of one Baldeo Das, the ropresentalivo 
in title of the dofendants-ro&pondents The plaintiff's allegation was iluit, 
although the mortgage was a simple one, tlio mortgagors and mortgagee 
entered into an oral agreement wlunohy the mortgagee was put into 
possession of the property for a term of seventeen years, and it was 
covenanted that after the expiry of the seventeen years tlie property was 
to be restored to the mortgagors and the mortgage-doht considered to he 
discharged. The plaintiff alleged that tlie defendants, when called upon 
to vacate the shop after the expiry of the seventeen years, refund to 
deliver up possession, and hence he was obliged to sue to recover 
possession. The lower appellate Couit has found that tlie plaintiff 
has failed to prove the allegation ui<ou which he came into Court, 
and has not succeeded in showing that defendants are in the possession 
in virtue of the mortgage. It appears iliat, alter the mortgage above 
referred to, Mathura Das and Jamna Das obtained a simple money 
decree against the plaintiff in this suit, in executiou of which ilie 
plaintiff's equity of redemption in respect the property in dispute was 
brought to sale, and purchased by one Mohan. It is found that tl^e 
defendants-respondeots are the heirs of Mohan. Con3e(]uenily, [190] 
as they are also the representatives of the mortgagees, they have, 
if the sale to Mohan was ago td one, become full owners of the property. 
The plaintiff contends that, notwithslaudmg tliat sale of the equity of 
redemption, he is nevertheless entitled to maintain the present suit, be- 
cause Mohan, the auction-purchaser, failed to obtain from tho Court a 
certificate of sale. Reliance is placed upon s. 316 of tho Code of Civil 
Procedure, which provitles that, “ so far as regards the parties to the suit 
and persons claiming through or under them, the title to tiic propeity sold 
shall vest in the purchaser from tho date of such certificate and nob be- 
fore.*’ It must be allowed that theso words, tho interpretation of wfiich 
has caused considerable difficulty to the Court, lend some colour to 
the appellant's contention, but I am of opinion that it cannot prevail. 
It is not denied that the sale to Mohan was confirmed by tho Court. 
Section 314 of the Code provides that no sale of immoveable property in 
execution of a decree shall become absolute until it is confirmed by a Court. 
Moreover, the date of the certificate referred to in s. 316 is not 
to be the date on which the certificate is drawn up, but the date 
upon which the sale is confirmed. It has further been held that, as 
it is the duty of the Court to grant a certificate, no limitation 
applies to an application (or a sale certificate. It was bold by the 
Privy Council that s. 259 of Act No. VIII of 1859, which corresponds to 
B. 316 of the present Code, did no more than create statutory evidence 
of the transfer in place of the old mode of transfer by a bill of sale. It 
is true that s. 259 differs somewliac from s. 316 of the present Code. 
By the former section the certificate, it is said, “ shall be taken and 
deomed to be a valid transfer of the right, title and interest sold.” But 
even under the presunt Act it has been held,--uir/c Dagdu v. Patichai/t 
Sing Qangaram (1), — tliub although the auction-purchaser may not obtain 
a full title until a certificate has been granted, this must not be considered 
as necessarily destroying any lesser interest which arises by reason of 
general equitable principles. This ruling was followed by this [l91] 
.Court in Set Havi v, Baldeo (2). As the plaintiff’s equity of redemption 

(1) 17 B. 876, • M A. W. N. (1394) 64. 
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was soltl and that sale was contirmed, I hold that the meie fac o e 
auction-purchaser not haviof* as yet obtained a sale certilicate wi no 
entitle the plaintiff to treat the sale as a nullity, and tnaintain t le preosn 
suit. For the above reasons I dismiss this appeal with costs. 

AppenI (Usynisscd. 


19 A. 191 = 17 A.W.N. (1897) 14. 

APPELLATE CIVIL. 

Befori^Mr. Juslicc Bmierji. 


Kakciiedi R.am [Plaiiitiif) V. Ram Chaimtak i:.u and others 

(Dc/emlanUt.* [l8tli December. 

Act No IV of {Trnnfifer of Propertu AcO. s. \c]~U!tufrnclunr)j mnrttjnge ^ 

Dispossession of mort>ia.jcc by a t>est 'i-.svr - Suit for recovery of the mortnaae money. 

The words Any other per.=!nn ” in the concludiiifi portion of clause (c) ot 
.s. of Ibe TrAnsfor of Property Act mc.-\n “ any otiu-r porfon having a 

title.” The disturb nice of the inortgtgce’s po,--.e-;sio-) by a trespasser will n 
confer upon the mortgagee a right to sue the mortgagor for the mortgage money. 
G’opafo.'^'ioii V. Arttnnchelln (1). followed. 

The plaintiff'-.appeUant in this case being a usufructuary mortgagee 
sued his mortgagors and other defendants for the recovery of the mort- 
gage money. The facts of the case are brieffy as follows 

The defendants Nos. 1 to 4 executed a mortgage deed in favour of tbe 
plaintiff's father on the 20ch of June IBBo, under which 0 bighas lO biswas, 
19 dhurs of land cultivated by tenants wore mortgaged. The defendant 
No o was tbe vendee of the urontuty o< the defendaut No. 1 under the 
document, dated thc2nri of July 1BB9. The defendants Nos. 6 and 7. as 
stated by the plaintiff, alleged th-mselves to be the mortgagees of a portion 
of the mortgaged lands. The plaintiff complaine.i that possession was 
not delivered to him ami tnar. h*» bad sued several tenants, 
suits were dismissed by the Uevonue Court. The plaintiff sued L19^J 
for possession and for a certain amount of interest, and. in default 

of possession, for payment of the mortgage-money. ^ u .1 

The defendant No. 1 pleaded that he had sold hi.s property and had 
no further connection with it. The defendants Nos. 2 to 5 pleaded tbafc 
they had done nothing contrary to the terms of the mortgage deed, that 

the plaintiff had all along been collecting the rent of the mortgaged land 
and that toey had executed no mortgage in favour of the defendants 
Nos. 6 and 7. The defendant No. fj did not appear. Defendant No. / 
pleaded that he was a prior mortgagee of part of the lands in question^ 
the suit and that he could not be dispossessed until the amount of di3 

mortgage was paid off. . ^ n. 

The Court of first instance decreed the claim in part as against the 

defendants Nos. G and 7, but dismissed the claim for the realization of 
the mortgage money from the mortgagors. 

The plaintiff appealed. The lower appellate Court (Additional Sub- 
ordinate Judge of Gbazipur) dismissed the appeal, holding that t here bad 

• Second Appeal. No. 13 of 1896. from a decree of MauWi Muhammad Ismail 
Khan, Additional Subordinate Judge of Ghazipur. dated the 29th August 19^^- j 
firming a decree of Maulvi Muhammad Abdul Ghafur, Munsif of Muhammadaba , 
dated tbe 29th May 1895. 


(1) 35 M. 304. 
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been no obstruction on the part of the mortgagors, who had done what 
they could to put the plaintitf-mortgageo in possession. That Court also 
found that the persons alleged to be prior mortgagees had no concern with 
the property and were not in fact prior mortgagees, and that the plaintiff 
had no cause of action against his mortgagors. 

The plaintiff appealed to the High Court. 

Mr. IV, Waliack, for the appellant. 

UuBQhi Jwala Prasad and Munshi (?o6md Prasar?, for the respond- 
ents. 

JUDGMENT. 


BANERJI, J. — The plaintiff is a usufructuary mortgagee from the 
respondents of certain lands in the cultivation of tenants. The plaintiff 
sued some of the tenants for recovery of rent in a Court of Eevenue. 
The tenants pleaded payment to defendants Nos. 6 and 7, who alleged 
themselves to be prior mortgagees of the land. They succeeded, and the 
suit for rent was dismissed. Thereupon the present suit was brought by 
the plaintiff, against his mortgagors, for possession of the mortgaged land 
and, in the [193] alternative, for recovery of the mortgage money. The 
lower appellate Court found that the mortgagors had done all they could 
to put the mortgagee into possession, and had not interfered with his pos- 
session, that the persons who alleged themselves to be prior mortgagees 
had no concern with the property and were not in fact prior mortgagees, 
and that the plaintiff had no cause of action against his mortgagors. On 
this ground the lower appellate Court has dismissed the claim against the 
mortgagors. It is contended here that the plaintiff is entitled to a decree 
for the mortgage money under clauses (i) and (c) of s. 68 of Act No. IV 
of 1882, Clause (6) has no application, as upon the finding of the Court 
below the mortgagee has not been deprived of the mortgaged property by 
or in consequence of the wrongful act or default of the mortgagor. Clause 
(c) also is, in my opinion, of no avail to the plaintiff. The mortgagors 
did not fail to deliver possession to the plaintiff. It is urged that they 
failed to secure possession without disturbance by any person other than 
the mortgagors. As held by the Madras High Court in Gopalasami v. Aru- 
nachella (l), the words ' any other person " in the concluding portion of 
clause (c) must be held to mean any other person having a title. If a tres- 
passer disturbs the possession of the mortgagee, that certainly cannot confer 
any right on him to ask the mortgagor to pay the mortgage money. In this 
case the tenants of the mortgaged property, who had to pay reut to the 
mortgagee, wrongfully refused to do so, and, if any one disturbed the posses- 
sion of the mortgagee, it was the persons who falsely alleged themselves to 
be prior mortgagees, and not the mortgagors. Surely the mortgagor cannot 
be held responsible for the acts of others with whom he is nob in collusion 
or who have no title to the property mortgaged by the mortgagor. The suit 
has in my judgment been properly dismissed. I dismiss this appeal with 

oosts. 

Appeal dismissed. 



(1) 15 M. 804, 
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[194] APPEl.LATIi CIVIL. 

Before Sir John Ethje, Kt., Chief JnsUce, and Mr. Jn.<itice Blair. 
Soil.iN L\L Undgment-dchtor) v. HakDEO SaHAI {Decree holder)- 

(22iKi December, 1890.] 

K.iTCHtio't of (lecue— civil hrocedure Code, a. 3U6— Potrejs of C^-o t executing a decree 
tor /•iirtition. 

Held, ihiil a Court n ' power under s. 390 of the Code nf Civil Procedure 

to order 4inin to cause a will to be built separ it mg portion < of prjpjrty of 

which partition h is bccu dtcrcedi 

The facts of this case sutticienily appear from the jiulgment of the 
Court. 

Panilit Sundar Lai, Pandit Brt/aVo Bam Lft/rcaud liabu Devendro 
Nalh Ohdedar, forilie appeliani. 

Mr. Dirarka Nath Bnnejji and Babu Jogindro Nath Chaudhri, for 
the respondent. 

JUDGMENT. 

EiKfHj. C.J.. aiHl Blair, J.— Hanleo Sahai brought a suit for 
partitiuM ol houses and sliops agiinst Soban IjiI. A decree for partition 
was made. Bv direction of the Court the plaintitl nrauared tsvo lots. 
The defendaur, \v<is allowed to select which oi those two lots lie would 
take. The defendant seleciel ono lot : the pUintiff look tiie other. The 
aiiiMi put the parties in posses>ion of their lots. Thereupon, it appears 
to us. the suit terminated. Tnere was the decree, and there was execution 
complete. Afterwards the plaintill came into Court and aske<l the Court 
to direct the amin to build a wall l>otwoon his lot and the defeudant's lot. 
The Court direcle*! the amin to build a wall. The wall was built. The 
defendant objected to the jurisdictiou of the Gjurt to make any such 
order, and to the wall as having encroached on his land and as having 
(.xcluded him from a portion of the land allotted to him. The Court 
Oisojissed the objection, and from that order of dismissal tliis appeal has 
been lirougbt. 

For the defendant-appellant it has been contended that the Court 
had no longer jurisdiction after making its decree and order allobtiug 
the portion selected by the defendant to him and the portion left to the 
plaintiff. He also contended that, even if the jurisdiction of the Court 
was not then determined, the Co'ua has [l95] no jurisdiction to direct 
a wall to be built, and that its order in that respect was in any event 

ultra vires. 

On behalf of the plaintiff-respondent it has been contended Ihnt the 
Court his power under s. 39G of the Code of Civil Procedure to order a 
wall to he built, and reliance is place I upon the third paragraph ol s. 396. 
It is contended that the “ bounds ” therein mentioned wouUl include the 
builtling of a wall. 

Wo are not aware that the Court has a»iy power in a pirtition suit to 
direct an officer of tbo Court to have a wall built in carrying out the 
partition. There is nothing in s. 396 to suggest that a Court has any 
tiuob authority. The ‘'metes and bounds" mentioned in the third paragraph 

• First Appci+I, No. 131 <1 1890, Irom a decree of Pandit Rai ladar Naraiu, Sab- 
ordioato Judge of Meerut, dated tbo Scu February 1896. 
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of 8. 396 aje merely the measurements and the limits of the shares 
which may he mentioned in the commissioners’ report. “Bounds” there 
do not mean a wall to be built. If that was the meaning of the words of 
that section, the wall would have to be built in the report, and when the 
commissionora differed two walls would have to be built, each in a separate 
report. It would be inconvenient, if not dangerous to the rights of the 
parties, that a Court should have power to order its officer to have a wall 
built in a partition suit. Suppose the officer made a mistake and built a 
wall on the defendant’s land instead of on the piaintifF’s, what remedy 
would there be? Wlmt could the defendant do with the wall? He 
could not cart it away and put it upon anyone else’s land, and the materials 
would be an obstruction on his own land. He would have no action against 
the plaintiff, as the wall was not built by the plaintiff, hue by the Court 
Amin under the orders of the Court. The Hefoudiut might complain that 
he did not want the wall and did not see why a wall should be built on his 
land for the amusement of the plaintiff. He might very reasonably say that, 
if the plaintiff wanted a wall built between them, the plaintiff was at liberty 
to build a wall on kis own land, so long as he did not interfere with any 
rights or other easement which the defendant had obtained on partition. 
It is much safer to leave the person who can be answerable in a suit for 
trespass, or interference with an easement, to build a wall [ 196 ] at his 
own risk than for the Court to instruct its Amin to commit what may be 
an act of trespass. 

We allow the objeotion to this extent that we hold that the Court bad 
no authority to order the Amin to build the wall and that its order in that 
respect was ultra vires : to this extent we allow this appeal with costs. 

Appeal decreed in pari. 

19 A. 196=>17 A.W.N. (1897» 18. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

Ghunna Lal (Plaintiff) v. Anandi Lal and others 
(Defendants).* L22nd December, 1896.] 

Mortgage — Sale of portion of mortgaged property under a decree not on Vie mortgage — 
Mortgage not thereby extinguislied, but mortgagee bound to take into account the 
full value of the property so brought to sale. 

When a mortgagee boldiog a mortgage over two distioct properties briags one 
of them to sale in execution of a decree against the mortgagor not being a decree 
on his mortgage and purchases such prop'^rty himself, the whole mortgage is not 
necessarily thereby extinguished ; but, if the mortgagee subsequeotly seeks to 
bring the mortgaged property to sale in execution of a decree obt Ainei) on bis mort- 
gage, he will have lo bring into account tbe full value of the portion of the mort- 
gaged property purch ised by him under bin former decree. Sumera Kuar\. 
Bhagwant Singh (1) followed, Ahmad Wall v. Bakar Husain (2), and Ballam 
Das V. Amar Boj (8i referred to. 

[Not P. 26 B. 88 = 3Bom. L.R. 628 ; 8 C L.J 92= 12 C.W.N. 745 ; R.. 20 A. 23; 24 
M. 96 (llli ; 11 C.L J. 689 «646i = 16 0 W.N. 800 (804» = 6 Ind. Oaa. 842 (845) ; 
12 Ind, Cas. 180 (I84i»10 M.L.T. 240 (246) = (1911) 2 M.W N. 842 (847) I Cons., 
22 A. ,264 =20 W.N. 69,} 


* Second Appeal, Noi 977 of 1896, from a decree of Pandit Raj Nath, Subordinate 
7adge of Moradabad, daled the 10th May 1896, -confirming a decree of Baba Bhawani 
Ohflmdm Cbaknwati, Mnnsif of ^mbh^, dated tbe 4th March 1696* • 

(1) .15 A.W.N. (1896) 1. (2) 8 A.W.N. (1883) 61. (8) 19 A, 63?. 
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The facts of this case sufBciently appear from the judgment of 

Banerji, J. 

Mr. Amir-ud-din, for the appellant. 

Pandit Sundar Lai, for the respondents, 

JUDGMENT. 

BANER.n, J.— This was a suit for sale under a mortgage which 
comprised two items of property, namely, a piece of homestead land and 
a shop. The mortgagee held a simple decree for money against the mort- 
‘^a*^or in execution of wliich he caused the land and a two-thiids share in 
the shop to be sold by auction subject to his mortgage. He himself 
purchased the land, and the share in the simp was purchased by the 
defendant No. o. who subsequently sold it to the defendants No«. 3 and 4. 
The remaining onc-third [l97] share was sold afterwards to the second 

defendant bv the first; defendant, the mogrtgaor. 

In the present suit the plaintiff mortgagee lias made an .apportion- 
ment of the mortgage money with reference to what he alleges to be the 
value of the two items of property mortgaged to him. and, after making a 
deduction of what according to him was chargeable on the property pur- 
chased by him, has claimed the balance and has prayed for the sale of 
tlie mortgaged property for realization of the balance. 

Both the Courts below have dismissed the suit on the ground that 
the purchase of a part of the mortgaged propert y by the mortgagee subject 
to his mortgage had the effect of discharging the whole mortgage. They 
have relied on several rulings, of which I need only refer to Ahmnd Walt 
V Bakar Ilusain (1) and Ballam Das v. Aymr Raj (2). 

There can be no doubt that a mortgagee who purchases a portion of 
the mortgaged property cannot be allowed to throw the whole burden of . 
the mortgage debt on the remainder of the property. The whole of the 
property "mortgaged being liable for the debt, the liability of e»ch portion 
of it is proportionate to its value ; and ordinarily the persons who purchase 
the different portions of the property are inUr se liable in proportion to 
tbe part purchased by each of them. Where, however, the mortgagee 
himself purchases at auction a portion of the mortgaged property which is 
sold subject to his mortgage, the case becomes different. Such purchase 
has in some instances the effect of discharging the whole of the mortgage 
debt but I am unable to hold that it has that effect in every cas«, however 
insignificant the portion purchased may be, and whatever value may have 
been paid for it. If two properties, one of very small value and the other 
of large value, be mortgaged to secure re-payment of one debt, and tbe value 
of the property of small value bo loss than the amount of the mortgage, 
the purchase of that property by the mortgagee cannot be held to satisfy 
the mortgage in full The reason is obvious. Had such propertv not 
[198] been purchased by the mortgagee and wore it to be sold in satisfac- 
tion of the mortgage debt, only that portion of the mortgage amount would 
be realized by the sale as would be represented by the value of the pro- 
perty ; and nob the whole of mortgage debt. If, for example, that property 
is worth Rs. 5, that amount only can be realized by the sale of it, and the 
mortgage money can be satisfied to the extent of Rs. 5 only. The purchase 
of such property by the mortgaeee cannot make any difference so far as the 
quMtibn of the satisfaction of the mortgage debt is concerned. Wher^ 
on the other hand, the portion of the mortgaged property purchased 
by the mortgagee is of a value higher than the amount of the mortg age, 

(1) »A. W.N. (1883) 61. (3) 12 A. 687. 
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3iiid ths difforonod botwesn that value and the price paid by the mortgagee 
is OQual to or exceeds the amount of the mortgage, the purchase has the 
effect of fully discharging the mortgage. For in such a case the mort- 
gagee cannot in equity be allowed to benefit by his purchase, and, whilst 
retaining in his own hands so much of the actual value of the property 
as is reprr'sented by the amount of the mortgage, to realise that amount by 
a sale of the remainder of the mortgaged property. If, however, the 
mortgagee has paid for the property its full value, that is, the value \Yhich 
it would have fetched had it been sold as unincumbered property, the 
mortgagor or any other person holding the remainder of the mortgaged 
property has not at all been damnified, and the property other than that 
purchased by the mortgagee must be held liable for a proportionate part 
of the mortgage money. Similarly, if the property purchased by the 
mortgagee is of a value smaller than tho amount ofthemorbgageandthe mort- 
gagee has paid for it its full value, the remainder of the mortgaged propertv 
must contribute the proportion of the mortgage debt chargeable on it. li, 
in the case of such property, the price paid by the mortgagee is less than 
the full value, the difference must be held to discharge the mortgage pro 
tanto. It is true that, when property is sold by auction subject to a mort- 
gage. the price ordinarily paid for it is less than its real value by the amount 
of the mortgage, as the purchaser renders himself liable to discharge the 
mortgage debt. [ 199 ] The extent of his liability, however, cannot be greater 
than the amount for which the property could have been sold had it not 
been sold subject to the mortgage, for, as I have said above, it is to the 
extent of that amount only that the mortgage would have been discharged 
by the sale. To hold that every purchase by the mortgagee of a portion 
of the mortgaged property discharges the mortgage in full would load 
to iniquitous results. If, as I have pointed out above, the property 
purchased by the mortgagee was of the value of Rs. 5 only, and only 
Es. 6 out of the mortgage money could possibly be realized by the sale of 
that property, it cannot by any stretch of reasoning be said tliat, by reason 
of the purchase of that property by the mortgagee, the whole of the 
mortgage debt exceeding Rs. 5 has been discharged. In the case of 
Balliim Das v. Amar Raj and another (1), the value of the property sold was 
more than the amount of the two decrees held by the mortgagee purchaser. 
That case is therefore consistent with what I have said above. In Ahmad 
Wali V. Dakar Husain (2), the proposition was laid down somewhat 
broadly if the value of the property sold was less than the amount of the 
mortgage debt, but we have no reason to assume that such was the case. 
The view which I have taken of the question was adopted and acted 
upon in Sumera Kuar v. Bhaqwant Singh (3). 

The Courts below have, in my judgment, dismissed the suit on insufti- 
oient grounds. The plaintiff stated that the value of the property 
purchased by him satisfied the mortgage to the extent of Rs. 49 only ouc 
of the principal, while the defendant averred that it was much more. These 
questions ought to have been gone into. 

I allow the appeal, and, setting aside the decrees below, remand the 
case under s 562 of the Code of Civil Procedure to the Court of first 
instance with directions bo readmit it under its original number in the 
register, and try it on the merits in advertence to the above remarks. Costs 
to abide the result. 

Appeal decreed and cause remanded. 

_ < 

(1) 13 All. 687. (2) 8 A. W. N.;(ie88) 61. (3) 16 A. W. N. (1896) 1. 

lai: 


1896 

Dbg. 22. 

Appel- 

late 

Civil. 

19 A. 196 = 
17 A.W.N. 
(1897) 18. 


1897 

Jan. 6. 
Revi- 

SIONAL 

Criminal. 

19 A. 200 = 
17 A.W.N. 
U897) 23. 


19 All. 200 INDIAW DECISIONS, NEW SERIES [Vol, 

19 A.200 = 17 A.W N. (1897) 23. 

[200]5KEVISIONAL criminal. 

Before Mr, Justice Blatr. 

In the matter of the petition of Barkat/' 

[6th Januai’y, 1897.1 

Criminal procedure Cede, s.^i^^Perjury^Fahe made by a couvict in an 

nrfidavit in of an application for revision of the order under which he was 

convicted. 

Held tb^^t a perecn seeking by an application in revision to pet rid of a con- 
viction standing agaiopt him is incapable of tendenrg bis own affidavit in 
support of such application, and consequently that, if he did tender such an 
affidavit, he cou'd not bo prosecuted for fals^* staicuicnts which mipbt be contain- 
ed therein. Queen-Empress V. Subhayya il) TeUrrrd to. 

[F 28 A 331 = 3 A L.J. 98 (lOOJ^A.W.N- OOOfi) 42- 3 L’r. L J. 225 . R.,3L.BR, 
' 2(15 12711 : D.. 4 Ind. Cas, 160=12 0-0. 308 (313). I 

The facts of this case sufficiently appear from the order of Blair, J. 
Maulvi Muhammad Ishaq, for the applicant. 

The Government Pleader (Munshi Uam Prasad), for the Crown. 

ORDER. 

Blair. -T. — This ie a petition for the revision of an order of the 
Sessions Judge of Ghazipur, directing the prosecution of the applicant for 
an otfence under s. 193 of the Indian Penal Code. The spulicant had 
been nut upon his trial before a Magistrate of the first class for an offence 
constituted by s. 323 of the Indian Penal Code. He had been convicted 
and sentenced to pay a fine of Rs. 2o, or, in default of such payment, lo 
be imprisoned for three months. Anplication was made by him to the 
Sessions Judge to revise this sentence and conviction. This application 
was to some extent based upon the allegation that the Magistrate, who 
tried the case, bad refused to summon witnesses whom the applicant 
desired to call in his defence. That allegation in the petition was sup- 
ported by an affidavit sworn by the npplicant. The Sessions Judge 
found that the allegations of that affidavit wore false to the know- 
ledge of its maker, and therefore made the order now sought to be 

revised. 

Mr. Muhammad Ishaq for tlie apulicaut contends that such an 
order is bad in law, inasmuch as the applicant, who made the [201] 
affidavit, occupied at the time of such making the status of an accused 
person. The object, he contended, of the application and the affidavit 
were to obtain a reversal or modification of tlie conviction and sentence. 
It is not disputed that the applicanr. was incapable in law of being examined, 
otherwise than under the circumstanc'^s and restrictions set forth in 
s. 342 oftbeCodeof Criminal Procedure, upon the original hearing of the 
case against him. He could not have been calh d as a witness, either by 
the prosecution to establish their case, or by himself in his own defence. 
It is argued that the reason of such disqualification extends to proceedings 
outside the original trial which may be taken for the purpose of reversing 
or modifying its result. I confess, I myself am unable to see why the 
reasons for which the Legislature excluded an accused person from giving. 

* Cruninnl Revision No. 661 of 1996. 

(1)19M.451. 
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evidence upon an original trial should not operate with equal force to 
preclude his competeiiov as aw<tness in the appeal from that trial, and I 
referred t > a case Qmen-Empress v. Subhai/ya (1) in which the High 
Oourt at Madras so held. 

Munshi Bam Prasad, Government Pleader, calls atteut’on to the not 
unusual practice of supporting applications for transfers of cases against 
accused persons being supported by affidavits made by such persons, but 
he does not cite any authority or even suggest any practice by which, 
either in matters of appeals or applications for revision, affidavits have 
been received made by the person who has been convicfed and senfenced 
upon the original trial. 

For my own part, I have no doubt that the Legislature intended to 
protect an accused person from the ordeal of examination as a witness and 
to render him incapable, therefore, of being punished for the making of 
false statements upon oath, or otherwise, so long as his case is sub judicc. 
I accede to thu contention that there is no substantial difference between 
the position of a person accused and convicted, supporting by his own 
evidence a criminal appeal, and a case of an accused person desiring to 
defend himself by his oath in an original criminal trial. Still less am I 
able to draw £202] any distinction in this respect between the position of 
a petitioner in appeal and a petitioner in revision. The object is the same, 
to revise or modify the action of the Court below, and every reason, wliich 
would render it not desirable for a petitioner in appeal to be a comperent 
and compellable witness, applies with equal force in revisional proceedings. 
Following, therefore, in principle the satisfactory ruling cited above, I 
grant this petition in revision and set aside the order of the District 
Judge by which it is sought by criminal proceedings to inflict legal penal- 
ties for the taking of a false oath under circumstances which render the 
person so to be charged incompetent to be put upon his oath at all. 


1« A. 202*17 A.W.N. (1897) 24. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Jtistice Burkitt. 


David Hay (Plaintiff) v. R^zi-ud-din and others {DefemHnts)r 

[7th January, 1897, J 

Act No. JV of la82 {Transfer of Property Act\. ss. 92 93 ^Mortgage- Redemption-Decre- 
tal money not paid within the time limited ’-Second suit for redemption barred 
Givil Procedure Code, a Res judicata. 

Htffd that a mortgagor, whether uider a simple ora usufructuary mortgage, 
who has obtained a decree for re letnptto i **nd xllows such decree to lapse by 
• reasoD of hie not paying iu tho decretal -imoant within the time hnnted for 
payment by the decree, oaunot subHoquontly bring a second suit lor redomptioo 
of the mortgage in respect of which suca mfruotuoua decree was obleioed. 

Shaikh Qolam Boosein v* Muntmat Alla Rukhee Beebee (2) and M'thji v- 
Sogajt (8) followed; Uari Rapji Chiplunkar v. Shavurji Hormasji Shet (4| 
referred to ; AfuAnmmod 5niniuddin TChan V Afannu Lai (6); Semi Achari v. 


• Becood Appeal, No* 947 ol 1891, fro^ a decree of H. B. Finlay, Eeq.. District 
Judge of ShahxAhaDpar, ^ated i.h« I4th M ^y 1891. confirmiog a decree of Bai BauW/iri 
|jai, dnbordiuaie Judge oi Shabjahanpur. dated the 4th September 1693. 

(1) laM. 461. (JiN. W. P. H. 0. R. (1871)61 (3) 13 B. 667. 

(4).10B«461. (5) 11 a. 866. 
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Somasundram Achari fl) ; Periandi 'v. Avgappa (2) und Ramunni v. Brahma 
Daiian (3) dis?enled from. 

[Overruled. 24 A. 44 |F.B ) = 21 A.W.M. 194 : Appr.. 25 M. 300 (F B.) ; 6 0.<\ 367 ; 
R., 12 Ind. C^s. 993 <1003) = 14 O.C. 267 <28zJ ; 3 0 * . 371 (3S0i ; 43 P.H. 1907 
= 1G9P.L.R. 1908=101 P.W.R. 1907; 93 P.R. 3905 = 164 P.L.K. 1905 = 133 
P.W.R. 1908 ; D., 21A. 261 <2601.] 

The facts of this case sufficiently appear from the judj^unent of the 
Court.' 'i 

[203] Pandit Sinidai" Lai, for the appellant. 

Babu Sotga Chaiidar Makerii, for the respondents. 


JUDGMENT. 

Edge. C.J., and Bubkitt, J. — In 187G one Muliammad Husain 

mortgaged with possession a live-biswa share in a village named Sajauli 

to one Bahaudclin. The terms of the mortgage were that the period 

should he for six years : that the mouoy advanced, namely Ks. 1,000, 

might be irpaid on tbe expiry of six years; and that, on repayment of 

that money together with any arrears of rent due by tenants at that 

time, the mortgagor should have redemption. Tlie mortgage was 

usufructuary only so far as interest was concerned, the usufruct being 

taken instead of interest. We mention the fact, although we do not 

think tliat the principle which must guide us in this case would he affected 

hv the fact of the mortgage being wiiolly or partially usufructuary. 
% 

Muhammad Husain brought a suit for redemption after the expiration 
of six years and obtained a decree for redemption in February 1864. 
The decree did not comply with s. 92 of tbe Transfer of Property Act in 
that it did not specify \vhat should take place in case the mortgage money 
was not paid within the period limited in tliat respect. The mortgage 
money was not paid either then or at all. Under that decree the 
mortgagee did not apply for an order under s 93 of the Transfer of 
Property Act. The plaintiff in this suit, having a decree for money 
against Muhammad Husain, brought Muhammad Husain's interest in 
the uiortgaged premises to sale, and at the auction sale purchased that 
interest. That was subsequently to the decree for redemption. The 
plaintiff has now brought a suit to redeem the mortgage of 1876. The 
first Court decreed the claim. ..The District Judge in appeal dismissed 
the suit, holding that the suit was barred by s 13 of the Code of Civil 
Procedure. The plaintiff has brought this appeal. 

Pandit Sii^idar Lai has contended on behalf of the appellant that in 
a suit for redemption, when the decree does not provide for the event 
of the redemption money not being paid within the time limited, the 
mortgagor or his assignee, as soon as the decree for redemption becomes 
time-barred by reason of limitation, is [204] entitled to bring a fresh suit for 
redemption. It is contended that, in cases where the mortgage is usufruc- 
tuary, a decree in a suit for redemption which does not provide what shall 
be done in the event of the money not being paid is merely of the charac- 
ter of a declaratory decree and would not preclude a second suit, and 
that argument was supported by certain authorities. The earliest of those 
authorities is Sami Achari v. Soitiasundram Achari (1). That case was 
followed in Periandi v. Angappa (2), Those cases, if good law, would 
entirely support Pandit Sundar Lai’s contention. It appears to us that* 
if those cases are good law, a mortgagor is only limited as to tbe number 


(1) 6 M. 119. 


(2) 7 M. 423. 
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(3) 15 M. 366. 
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of suits whioh he may bring to redeem the same mortgage by the length 
of his life or by the sixty years provided by the Limitation Act. Those 
cases ware followed apparently in Ramunni v. Brahma Dalian (1), It 
appears to us that the view of the law to be found in those cases is 
not supported by the law as administered in such matters in England, 
or by the law as enacted in the Code of Civil Procedure, or the Transfer 
of Property Act. No doubt the Transfer of Property Act was nassed 
after the two first cases had arisen and been decided. Pandit Sundar 
Lai also relied upon the decision of this Court in Muhammad Sami-ud-din 
Khan v. Mannu Lai (2). It appears to us that the decision in that case 
was contrary to the decision of the Full Bench of this Court, and further 
that the decision was wrong, and also that tholesson to be learnt from the 
Transfer of Property Act is that such a suit as this could not be main- 
tained. In our opinion the decision of the Full Bench in Sheikh Golain 
Hooseinv. Musuviat Alla Rukkee Beebee (3), was not affected by the Transfer 
of Property Act, and is in harmony wit!i that Act and is perfectly sound 
law. This question has been considere i by tlieHigh Courcat Bjmbay in 
Maloji V. Sagaji f4), and if we my say so, we entirely agree with the view 
of the law on this point expressed in that case. The precise point does not 
appear to have been de dded by their Lordships of the Privy Couno 1 in 
Hari [205] Ravjt Ckiplunkar v. Shapurji Honnasji Shet (5), but there is 
noiibing in the judgment of ihoir Lordships in that case to encourage the 
opinion that, where » decree for redemption has been obtained, the mort- 
gagor can bring a second suit for redemption. In our opinion it was the 
intention of the Legislature, as expressed in ss. 92 and 93 ot <he Transfer 
of Property Act, that there should be one suit only for redemption. 
We further think that the allowance of a second suit for redemption would 
be to go contrary to the principle of s. 244 of tlie Code of Civil Proceduie, 
and that the fact that a mortgagor has failed to comply with his decree for 
redemption within time cannot give him afresh cause of action. IIis 
original cause of action for redemption, it appears to us, was extinguished. 
It also appears to us that s. 13 of the Code of Civil Procedure would 
preclude a second suit upon the same cause of action. Wo dismiss this 
appeal with costs. [Which will include fees on the higher scale] .(6) 

Appeal dismissed. 

19 A. 206 = 17 A.W.N. (1897) 47. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 


Raja Ram Singhji {Decree-holder) v. Ohunni LaL (Objector).'^ 

[11th February, 1897.] 

Execution of decree^ Decree for sale on a mortgage — Order absolute for sale - Act No. 
of 1881 {Transfer of Property Act), s. 89 — Civil Procedure Code ss. 291. 310 A, 

Sections 291 and 310 A. ot the Cole of Civil Procedure. 1882 will ® 

Bale held iu virtue of an order, abnolute for sale passed under e. ©y oi 


• First Appeal, No. 214 of 1896, from an or ier of Muhammad Siraj ud-din, Subor- 
dinate Judge of Agra, dated the 20tb April 1696. 

H) 16 M. 866. (2) a A. 386. (3) N.W.P H.C.R. (1871) 62. 

(4) 18 B. 667. (6) 10 B. 461. . .. u * 

(6) Wordq in reocangolar brackets form a portion of the judgment tbougo novg p 

iui.L.B; 


* . 
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Transfer of Property Act, 1882, although no power is given under that Act to 
postpone tbe operation of an order under s. 89. 

[DisB.. 25 C. 703; F. 20 A. 334 <356); Appr., 25 M. 244 (F.B.) : 1 O.C. 193 <197); R.. 28 
A. Qfl = A.W.N. (1905) 168; 25 B. 104; 31 C. 373 : 31 C. 863 = 8 C.W.N. 684 ; 25 M. 
300; 7C.L J. 1 (29).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Messrs. T. Conlan and D. N, Dancrii, for the appellant. 
Bahu;/of/rnrfro yath Chnudri, Pandit Suvdar fjal, and Pandit Baldeo 
Rain Dave, for the respondeat. 


JUDGMENT. 

EnciE, C.J., and Blair, J . — The Maharaja of Rhurfcpur brought a 
suit for sale under s. 8S of the Transfer of Property .\ct, 1882. The 
mortgage included several vilhiges, and we infer [206] from the judgment 
and decree in the case that various amounts wore charged uiion the 
various villages as the liabilities of the particular villages. The 
Maharaja obtained a decree for sale under s. 88. The decree 
specified the amount for whicli eacii village was liable. Af er 
that decree had been obtained, one Chunni Lai obtained from the repre- 
sentative of the mortgagor a mortgage with possession of three of the 
villages. The Maharaja of Bhurtpur put liis decree in execution, and obtained 
an^der for the sale of the three villages, in question. That order was made 
under s. 89 of the Transfer of Property Act. It is true that the order did 
not say tl'at it was an order absolute, but the onie)’ under s. 89 of the 
Transfer of Property Act is an order for sale in execution, as was held 
by the Full Bench of this Court. Afterwards Chunni Lai put in a petition 
asking that the mortgagee should be directed to receive from him the 
amount deci'ced against these particular villages and bo ordered to abstain 
from bringing the villages to sale, but did not tender to the mortgagee or 
bring into Court the amount decreed auainst these particular villages. We 
have asked under what section that application was made. It could not 
have been made under s. 89 of the Transfer of Propeny Act. The day fixed 
for payment had passed and s. 89 unlike ss. h? and 93 of the same Act, gives 
the Court no power to extend the time for payment on good cause 
shown. The Subordinate Judge, however, made an order in the terms of 
the prayer which had the effect of postponing the sale, and from that order 
this appeal has been brought. 

We are told by the .vakil for Chunni Lai, but it is not admitted on 
behalf of the mortgagee, and we do not know if it is the case or not, that 
after the order was made the amount decreed against these villages was 
paid into Court. We need not consider that question. S. 89 provides 
what is to happen in case the amount is paid on or before the day for 
payment, and as to what is to happen ‘ if such payment is not so made.” 
If such payment is not so made, the plaintiff can apply for an order for 
sale, and the Court shall then pass an order that sucli property, or a 
[207] sufficient part thereof, be sold, and that the proceeds of the sale be 
dealt with as is mentioned in s. 88, and “ tliereupon the defendant's right 
to redeem and the security shall both be extinguished.” It is quite clear 
that the Court had no power under s. 69 of ihe Transfer of Property Acc, 
1882, to extend the time within which payment of the debt and costs 
might be made. The Legislature must intentionally have omitted to give 
that power in s. 89 which it had expressly given in ss. 87 and 93. We have 
had to consider this group of sections in the following cases : — Arnolak 
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Bam V. Lachmi Naram ; Bam Lai v. Tulsa Euar, anti Kashi Prasad 
y. Sheo Sahai (l). 

It is contended hy Mr. Baldeo Bam for Chunoi Lai that s. 291 of the 
Code of Civil Procedure, 1882, applied in this case and enabled Chunni 
Lai to have the sale stopped upon payment into Court of the debt and costs. 
It is hardly necessary lor us to decide wliether thst section would apply 
or not, as at the time when the order under appeal was made the debt and 
costs had not been paid into Court or to the mort^^agee But. although 
what we are about to say is under the circumstances obiter, it is better 
that we should, for the guidance of Suboixlinate Courts in these Provinces, 
express our opinion as to the application of s. 291 of the Code of Civil 
Procedure, 1882, to a casein which under s. 89 of the Transfer of I’roperty 
Act, 1882, an order absolute for sale has been made. 

It is clear that, when such a»i order for sale has been made under 
9. 89, the defend ant’s right to redeem is by that section extinguisiied. The 
Transfer of Property Acr, 1882 (Act No. IV of 1882), received the assent 
of the Governor-General on tiie 17th of Pehruary 1882, and came into force 
on the 1st of July in the same year. Act No. XIV of 1882 (the Code of 
Civil Procedure, lfc82) received the assent of the Governor-General 
on the 17th of March 1882. and came into force on the 1st of June 
in the same year. The only procedure provided by the Legislature for 
the,l conducting of sales under decrees of Civil Courts is that which 
[208] is contained in the Code of Civil Procedure, and, altliough it may 
appeai'San anomaly that a Code which deals merely with procedure should 
in effect in a certain event give* not only a right to redeem, but actual 
redemption, to a mortgagor whose right to redeem had been extinguished 
by the express enactment of the Legislature dealing with decrees for sale, 
and although in such cases s. 89 of Act No. IV of 1882 and s. 291 of Act 
No. XIV of 1882 are in conflict, it appears to us that we would be bound 
to hold that s. 291 of Act No. XIV of 1882 must be taken to have 
modified in that respect s. 89 of Act No. IV of 1882 when the debt 
and costs (including the costs of the sale) are tendered to the ofiicer 
conducting the sale, or when it is proved to his satisfaction that 
the amount of such debt and costs had been paid into the Court 
that ordered the sale. It may he that s. 310-A of Act No. XIV 
of 1882 and the sections of that Act under which the execution 
of a decree is transferred from the Civil Court to the Collector fur- 
ther modify the concluding provisions of s. 89 of Act No. IV of 
1882. In our view of the law Chunni Lai, being a mortgagee, although his 
title arose subsequently to the decree for sale, could have availed himself of 
any right which his mortgagor had after the making of the decree and of 
the order for sale, and could have paid into Court the amount payable 
under the decree for sale and any costs which the Court might by an order 
under p. 94 of Act No. TV of 1882 add to tho mortgage-money, and 
thuBo stop the sale ; but he did not adopt that course. The course which 
be adopted was one which might result in the indefinite postponement of the 
satisfaction of the decretal debt, and it is to be remembered that the 
Court not having the power to impose terms as a condition of postponing 
the day appointed for l ayment, as it might if the case were one to which 
fl. 87 or 8. 93 of Act No. TV of 1882 applied, could not protect the mort- 
gagee deoree-hoider from loss by making it a condition of a postponement 
that Chunni Lai should pay interest on the decretal amount. 
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C< [209] \Ve allow this appeal with costs, and, setting aside the order 
under appeal, we dismiss the application of Chunni Lai with costs. This 
decision will nut preclude Chunni Lai from availing himself of such rights 
as be may have under the Code of Civil Procedure. 

Appeal decreed. 

19 A. 209 (P.C.) = 24I A. 49 = 7 Sar. P.C.J, 123. 

PRIVY COUNCIL. 

Present : 

Lords WatsoHy Ilobhouse and Morris and Sir IL Conch. 

[On petition from the Hiijh Court at Allahabad.] 

Lalta Prasad and others {Petitioners) v. Sheikh Aziz-td-din 
AND OTHERS [Objcctors).* [21st November, ISOG.J 

Allegei irant of wtice to respondent— Appeal hear.i ex parte— 

There is no rule, among made by the High Court utidor tbo authority 

of liw, tluu the respondent ill an appeal to tbo Qoc->n in Coun''it .shall roceive 
formal notioo of the Ira-ismission of the record o( the appeal, of tboSpondoncy 
whereof he ha? had no: ice. 

The m*»ro allegation that the re.sp 'Tidonts in this appeal had. inconsequence 
of int'ir hwing had uo express notice that the appeal hid b-i-n s•^t down for 
hc-iriug, allowed the hearing of the appeal to take place ex pnrie was not oonsi- 
dtsrtid sufQciont to entitle them f) a re-bearing thereof. 

This was a petition file! on the 28th May 189G for the rehearing of 
an appeal heard by the Judicial Committee in 1895, according to whose 
opinion by order in Council (5th August 1895) the appeal was allowed, 
the decree of the High Court (1st March 1891J was reversed, and it was 
directed that judgment for the appellants should he entered. 

The petition alleged that the hearing had been e.r parte ; that 
no notice had been received by th^ respondents, o- their agents, of 
the transmission of the record to the office of the Privy Council; 
and that no notice had been given to them that the apoeal had been set 
down for hearing, of which they first lieard on the 29th August 1895. 
Had they known beforehand, they would have appeared in support of the 
High Court’s judgment. 

[210] Mr. Sydney UasiinfjSy for the petitioners, relied on aflSdavits, 
affirmed and attested at Bareilly on the 18th December 1895, by two 
brothers, respondents in the appeal. They stated that the first notice 
which they had of the appeal having gone to England was through a 
report of it in an Indian newspaper published on August 20th, 1895, They 
knew that the appeal was pending, and were not, according to the mles, 
entitled to have every step formally notified to them. But, as the facts were, 
an order was made by the Judicial Committee calling on the respondents 
to appear on the 22nd March 1895, and, afterwards, a confirmatory order 
was issued ; but neither of those orders reached the respondents. 

The case of Mussumat Eanee Surnomoyee v. Shooshee Mokhee 
Bunnonia (1) was distinguishable: that was a case of negligence of the 
party not appearing. Here, the respondents, according to the affidavits* 
would have appeared had they known that the hearing was coming on. 


fl) 12M.I.A. 344 (354). 
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It was submitted that the appellant should have given notice to the 
respondent. 

[Their Lordships referred to the rules in force in the Higli Court 
made under the Code of Civil Procedure. They also heard a statement in 
Court, from the Deputy Registrar, to the effect that the letters sent from 
Rngland, acknowledging the transmission of the records, contaioed inti- 
mation that the appellants should proceed with the appeal within six 
months, and that the practice was for the Registrar of the High Court to 
let the parties know this. In every case there was a period, more or less 
long, during which the record was being prepared, and with this prepara- 
tion the Registrar of the High Court could not go on without the parties 
on both sides, or their representatives, being informed with a view to 
their presence. The vakils, on either side, in the High Court, could 
inspect the record.] 

' Counsel for tiie petitioners continued. It was no part of the case 
that the parties had not, by their vakil, inspected the record. But^the 
present contention was that the peremptory order made [211] and 
issued by this Committee on the 24th March was meant to reach the 
respondents. It had not reached them. They, therefore, might have 
supposed that the date of the hearing was not yet, and had not been fixed. 
The real ground of this application was that, this case having been heard 
ex parte, there was evidence that the respondents did not receive, as it was 
meant that they should receive, intimation of the day of the hearing. 
From the issue of the order to appear on the 22nd March, and the confirm- 
atory order following it, there was ground for assuming that notice was 
intended to be given. 

Mr. Herbert the objectors, was not heard. 
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OPINION. 

Their Lordships intimated that, in iheir opinion, the petitioners had 
suflBoient notice. No formal notice was required by the rules of the High 
Court of the trananaission of the anpeal. The petition was dismissed 
with costs. 

Solicitor for the petitioners ; Mr. R. M. Turnbull. 

Solicitors for the objectors : Messrs. Itanken Ford, Ford and Chester. 


19 A. 211 = 17 A.W.N. (1897) 49. 

APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Banerji. 


Phul Chand {Defendant) v. Akbar Yar Khan and another 

{Plaintiffs)* [19th December, 1896.] 

Muhanimadan law^Wa^^Ulusory dedication^^Fateha ceremony— Custom as a guide 

to interpreting the intention of a wagif. 

In dotermioiog whether a dieposition of property made by a Muhammadan is 
or is not a valid toagl the intention of the wagif may be interpreted by reference 
to coatom prevailing at the time the wagi was made ; and, if there is found to 


—UBfioondAppeal, No. aao oHfiftS^irom a deocQO of Maulvl Jafat Husain, Subordi- 
nate Judge, of .Bareilly, dated the 2nd May 1893, reversing a decree of Baba Gurraj 
Sishoie ^t.'Munsif, Haveli, Bareilly, dated the 32Dd September 1693. 
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be a fiubsUDtial JedicAtioo of the proye-ty dealt wr.h to charitable uses, that dedi- 
ca'ion wilt constitnte a valid waqi. Mahomed AhsnnuUa Chou'dhry v. Amar* 
Kandu tl) and Abul Fata Mahomed hhik v. Russomoy Dhur Chowdhry *2) 
leferred to. 

[R.. 6 A L.J llStl'iSl; 15 fnrt. Gas. c:G (39) : Doubted. 33 A- 400 ,411) = « A.L.J. 
iG-2 {i73)=9 lod. Ca4 753 ] 

[212] This was a suit for a declaration that certain property which 
the father of the plaintitls had mortgaged to the defendant, and for the 
sale of which t-he defendant had obtained a decree, was tuarj/ property. 
The plaintiffs alleged that llieir ancistor. Basliarat Klian, liad dedicated 
the property in suit for the performance of certain ceremonies known as 
foteha and kadavi sharif. 

The defendant pleaded, inter nlia, that the dedication of the property 
for tlie purposes alleged was -'ii ilhisor\ dedication, inasmuch as tlie 
ceremonies in Question involved no substantial expenditure, and that the 
so-called 'c 17 / was merely a pretext for au attempt to prevent the property 

from being alienated. 

The Court of first instance {Munsif of Bareilly) found as to the princi- 
pal issue in the case that the proportion of the income of the so-called 
endowed villages which would be expended on the ceremonies of faicha 
and kadam sharif was very small compared with the total income, and 
that the descendants of Basliarat Khan had up to the present never 
treated the piopevty as endowed property, and it dismissed the plaintills’ 

suit. 

TI 10 plaintiffs appealed, and the lower appellate Court (Subordinate 
Jud''e of Bereillyh finding that tiie cjocument relied upon by tiie plaintiffs 
did operate to create a valid tcarj/, decreed tbe appeal and the plaintiffs' 

suit. 

The defendant vendee appealed to the High Court, and, on the appeal 
coming on for hearing on the ISth of November 189o. certain issues, which 
are staled in the judgment of the Court, were referred under s. 566 of the 

Code of Civil Procedure. 

Mr. .-1 mir-iid-din, for the appellant. 

Mr. Abdul Majid, for the respondents. 


JUDGMENT. 

Blair and BaNERJI, JJ.— In this second appeal the Court below 
has returned findings in answer to the questions put by us in a remand 
order framed under s. 566 of the Code of Civil Procedure. The first ques- 
tion we asked was 

What was the income of the whole property dealt with by Basliarat 
Khan in the deed of 1781 at the date of the document ? 

[213] The finding in reply is : — That tbe income of the whole property 
average Rs. 850 per annum at the date of the disposition. 

The second was ; — What was the amount of expenditure required for 
the expenses connected with the fatcha, also those connected with the 
kadam shanf, having regard to the meins and position in life of the 
maker ot that deed ? 

The finding on that point is That such expenditure would amount 
to Es, 500 per annum. 

The third and fourth issues are as follows ; — 


(II 17 C. 498. (2) 29 I.A. 76. 
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Does the ceremony of the fateha involve necessarily and essentially 
any distribution of alms and kindred charity among the poor? Do the 
ceremonies and expecses counected with the kndavi sharif necessarily and 
essentially involve the distribution of alms or kindred charity among the 
poor ? 

The finding is that “ under the Muhammadan ecclesiastical law it is 
not binding to distribute alms or to make any kindred charity in connec- 
tion fatehn and kadam sharif: but, according to the custom which 
prevails in the country, the distribution of sweetmeats and other eatables 
to the poor and other visitors has become an integral part of the cereinonv 
connected vnth fateha. The ziarat o( kadam sharif when held alone by 
itself does not necessarily involve the distribution of alms or kindred 
charity.” 

On these findings we are asked by Mr. Amir-tid-din to decree this 
appeal. He contends that the document which we have to construe must 
be interpreted by express Muhammadan law. lie alleges correctly that 
the contention between himseh and Mr. Abdul Majid for the respondent 
was conducted on this basis, and the memorandum of appeal put forward 
one basis, and one only, that on the plain construction of the document 
the case set up was that, under the Muhammadan law, the fateha and 
kadam sharif hoth. necessarily involved charitable expenditure. Mr Amir- 
ud-din asked us on this ground to decline to bring to bear on the 
interpretation of the document any finding of custom. 

He suggests also, and in this respect wo are unable to follow him, 
that the finding of custom by the lower Court docs not extend [214] 
to the period at which the alleged ivaqf was made. That we have a right 
to interpret the intention of a waqif by reference to the custom prevailing 
at the time when the waqf was made we have no doubt We have the ex- 
press authority of the Privy Council in the case of Mahomed Ahsa^mlla 
Chowdhry v. Amarchand Kundu (1) for using such custom to discover the 
intention of a grantor. Their Lordships say : — “ If indeed it were shown 
that the customary uses were of such magnitude as to exhaust the income, 
or to absorb the bulk of it, such a circumstance would have its weight in 
ascertaining the intention of the grantor.” We have the same case, which 
was also referred to in Abut Fata Mahomed Ishak v. Bussomoy Dhur 
Chowdhry (2), as an authority for the proposition that, according to 
Muhammadan law, no gift is good as a xviKjf unless there is a substantial 
dedication of the property to charitable uses at some period of time ; and 
that pronouncement roust be taken as an authority for the converse pro- 
position, that, when there is a substantial dedication of the property to 
charitable uses, the document making such dedication is a good waqf. 
We have findings as to ihe expenditure upon charitaMo uses to the effect 
that something like Rs. 600 annually is spenD upon them, and we have 
the finding as to custom by the light of which we can reasonably conclude 
that the grantor intended the income of his property to bo spent in accord- 
ance with what is found to be the custom. 

We hold, therefore, that the document providing a substantial and not 
illusory expenditure out of the settled property is a good 7 «a(// according to 
the doctrine of Muhammadan law. We dismiss the appeal with costs. 

Appeal dismissed. 


(1) 17 0. 498 (611). 


(3) 33 X.A. 76. 
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[215] FULL BENCH. 

Before Mr. justice Kuox, Mr. Justice Banerji and Mr, Justice 

Aikman. 


SUBA Singh and others [ PliUtiffs ) v . Sahafraz Konwar and 

OTHERS (Defendants).''' [23rd December, 1896.] 

Hindu Laxr^Mitnhshara — Succession — Whole blood and half blood - Dislinctxon bs. 
(uwn wlaU blood and half blood not conjined to brothers and their son<t. 

The di‘itinction «'( whole hlood and h»lf blood :ipphes. according to the rule 
of succession of rhe Mitak-ihikra, founded on propinquity of Mood, to sapinda 
relations other thin th« hr thee and his sons Simat v. .-Irnrn (1) not followed. 

[Not F.. ‘2'! B, 317 ; F., 13 M L.T. 44.5 (44fll -■= fini.3> M W.N. 448 (450) ; Appr,. G C. 
L.J lOO (204' : R-. 24 A. 128 (131) ; 2d M. 342 (347) ; 33 M. 439 (444) = 20 M. 
L..J.275 = 7 M L T 203 (206) = 5 Ind. G>u. 230 mi) ; D-. 32 A. 541 (544) = 7 A.L. 
J. 6G0 (5641= 6 lod. Cas. 3G4 (3G5l.] 


This was a reference to a Full Bench. The facts out of wdiich the 
question referred arose are fully stated in the following order of Rurkitt. J., 
in which Blair, J.. concurred. 

BuRKITT, j. — The dispute between the parties in this case is as to 
their respective riqhts to succeed to the property left by one Nageshar. 
The subjoined genealogical table shows the relationship between the 

members of the family. 

(1) = G.VN(VA H.\KHSH = i2) 


I 

Ahlad. 

I 


Bfa^gwant. 


I 

Mahip. 


Subha. 

iPlHiotifll. 


Dalwan. 


I 

Sarabjit. 

1 

Jawahir, 

(Defendant). 


A Jit. 
I 


I 

1 I 1 Amrif. 

JanRa. Sarab Dawan. Nanrane. f 
(Plaintiff. (Plaintiff) iPlaintiff' B‘'lu!>hor. SheoNarain, 

t Utfer.dnnl' . tDefendant). 


Sh*>n Ohulam 

1 


Ariand. 


Jas Karan. 


Gurdat. 

I 

Nageshar. 


All the persons mentioned in this table are descendants of a common 
ancestor, one Ganga Bakhsh, who was great-great-grandfather of 
Nageshar. 

[216] Gnnga Bakhsh had three sons, from one of whom (Anand) 
Nageshar was descended. Anand's line has now failed. Consequently 
the person entitled to Nageshar s property has to be sought in the linos 
of Ganga Bakhsh ’« other two sons Ahlad and Bhagwant. Ahlad’s line is 
now represented by th*^ four plaintiffs Subha, Jaoga. Sarab Dawan. and 
Naurang. Of Bhagwant’s line the only person now left in the same 
degree of descent from the common ancestor as tho four persons last men- 
tioned is the defendant Jawahir who is grandson of Bhagwant, as the 
plaintiffs are grandsons of Ahlad. One Kaulban, a brother of Jaw ahir, who 

• Fiwt Appeal, No. 153 of 1892, from a decree of Babu Bcij Pal Das, Subordinato 
Judge of Gocakbpur, dated the 25th May 1692. 

(1)6 B. 394. 
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aIso wa3 impleaded as defendant, died childless since this appeal was 
instituted. I have, therefore, omitted him from the genealogy-. Two 
others of the defendants of Ganga Bakhsh, namely Bisheshar and Sheo 
Narain, have also been made defendants. But as they are one degree more 
remote in descent from the common ancestor than the plaintitfs and 
Jawahir, and as the important question in this appeil does not affect them, 
I have put their names iv italics in the table. 

Now, as the deceased Nagesharwas not a member of a joint undivid- 
ed family, the plaintiffs and the defendant Jawahir, being in the same 
degree of descent from the common ancesror, would under the or hnary 
Hindu Law be entitled to succied to Nageshar’s pi-operty, each taking an 
equal shar^ ptfr But it is alleged (and on the evidence we have 

no doubt that the allegation is true), that the common ancestor Gsinga 
jBakhsh had two wives, th «t his sons Bhagwant and An^nd wore born of 
one of those wives, while Ahlad was ihe son of tlio o her. As, then, ilm 
property in dispute is that which was of Nageshar and as the defendant 
Jawahir descends from the same wife of Ganga Bakhsh as Nageshar, it is 
contended that the plaintitfs, who descend from the other wife of 
Ganga Bakhsh, are excluded by Jawahir, they being only of the 
half blood. Now, this distinction of the half blood does under the 
Mitakshara in the Benares School obtain in the case of brothers. 
There can be no doubt that brothers of the whole blood do exclude 
.brothers of the half blood. Also, in the [217] case of nephews, 
•if there be no brothers, those of the full blood exclude those of 
the half blood. But, even in the case of brothers and of nephews, 
the distinction is not carried very far, for it is admitted that a 
brother of the half blood would exclude a nephew of the full blood. And, 
in the present case, it is admitted that, if the plaintiffs were even one 
degree nearer the common ancestor than Jawahir, they would exclude 
him, notwithstanding that they are of the half blood. This is a poind 
which should not be left out of sight in considering the question which is 
raised in this case. For the plaintiffs it is contended that in cases govern- 
ed by the Mitakshara the preference of the whole blood over the half 
blood is limited to the case of brothers and nephews. The defendant 
Jawahir, on the other hand, contends that that perferonce extends all 
through the Gotraja Sapindas down to the most remote. 

The lower Court is of opinion that the principle of the exclusion of 
the half blood is not restricted to brothers and their sod'^, and has given 
Jawahir a decree for the whole of the property left by Nageshar. Hence 
this appeal. 

On this question both Mr. kCayne (paragraph 529, 4th Edition), and 
West and Buhler (paragraoh 125, 3rd Edition) are of opinion that the 
distinction between the whole blood and the half blood does not extend to 
the more distant relationships, t.e., to the descendants of the grandfather 
and of remoter ascendants. Bub tlie only authority cited hy those 
learned commentators —{and indeed the only case on r.he subject in the 
reports) — is the one case of Samat v. Amra (1). In th^t case it was held 
that,, as the plaintiffs though of the half blood were one degree nearer 
(tq the common ancestor than some of tlie defendants and two degrees 
nearer than others, they were not excluded by the defendants. For the 
respondent Jawahir it was argued by Mr. Conlan that the case of 
Sama^ v. Amra really does i n6t affect the question ioasmuch as, as 

1 ' (11 6B, 394, 
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already stated, it is admitted in the present case that, if either of the 
narties whether of the whole or the half blood were one degree nearer to the 
[218] common ancestor, that party would take in preference to the other. 
But on a close examination that case appears to me to liave more weight 
than Mr. Conlan would attribute to it. In the Mayukha brothers of the 
half blood have a much lower place in the line of succession than in the 
Mitakshara. According to the latter, half brothers come in next after lull 
brothers, and are preferred to nephews of the full blood, while in the 
Mayukha hall .brothers are postponed not merely to full brothers, but 
also to full brother’s sons, to the paternal grandiiioi lior and to the sister, 
and only come in along with the paternal grandfather. Thus, according 
to the table on page 205 of tlie VyavasthaChandrika (translation by Soama 
Gharan Sarkar, 1878 ) while half brothers are No. 12 in the order of 
succession in the Benares School, they are relegated to No. 15 in the 
M-ihratta School. From the judgment in the case of Siunat v. Amra (l) 
it is clear that this most important variation between tlie two schools 
was present to the minds of the learned Judges who decided that case. 
Nevertlicicss they hold that “ neither the Mitakshara nor the Mayukha 
lakes any clistinctinii between persons of the whole blood and persons of 
the half blood exceut in the case of brothers and s^ns of brothers.” So 
whatever authority there is favours tlie appellant’s contention. 

For the appellant it was argued by Pandit Moti Lai that the Bombay 
decision is right and that the lower Court had incorrectly decided the 
matter in issue ou the ground of propinquity, the respondent being nearer 
of kin to Nag-’shar through his remote female ancestor. He contended 
that the rule as to half and full brothers first appears in the Mitakshara, 
is not to be found in Yajnavalkya and was founded on the text from 
Manu “ to the noiresb Sapinda Oie inheritance belongs.” hut urged that 
the propioquity theory is not recognised after the third degree. He 
admitted that, wh -re no order of succession is laid down in the 
Mitakshara, general principles might be auphed, but contended that 
as to the succession of Gotr«ja Sapindas it lavs down an exhaustive 
lino. And he furrher pointed out that, where there was room for 
[219] douht, the Mitakshara was particular to specify the order of the 
succession, e.^., in placing tlie mother before the father, in the ilistinction 
between the classes of daughters, and in this case of half and full brothers. 
From this it was contended that had the author of the Mitakshara desired 
to indicate any distinction between gentdes o» the whole and of the half 
blood, he no doubs would have done so and that the Mitakshara, thmigh 
perhaps not exhaustive on every matter, always exp tesses any distinction 
which was to be drawn between two competing heirs of the same class. 
And also on the authority of Bkya Ram Simjk v, Bhya Uyar Singh (2) it 
was contended that, as the soiritual advantages which the apoellants and 
the respondents could confer on the propositus would be equal, they were 
equally entitled to the inheritance. 

For the respondent it was contended by Mr. Conlan that the policy 
of the Mitakshara is that the order of succession is to be determined by 
propinquity to the propositus as shown by the text from Manu, — ' to the 
nearest Sapinda the inheritance belongs.” The text, he argued, shows 
that propinquity as furnishing a rule of succession is not confined to 
Sapindas only, but extends to Samanodaks also, and that propinquity 
springs from the mother, the greatest propinquity being between those who 
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are descended from a common mother. The learned counsel further added 
that the Mitakshara rule of succession is based on consanguinity and not 
on any religious considerations of spiritual benefits, therein dift'ering from 
the Dayabhaga, and finally contended that tlie true construction of the 
Mitakshara was that the preference of the whole over the half blood 
extended throughout the whole line of gentile succession. 

The question thus raised, and most ably argued before us, is an 
interesting and not an unimportant point in the Hindu Law of suc- 
cession. 1 think it ought to be laid for decision before a larger num- 
ber of Judges. If my learned brother consent, I would refer the 
following question for the consideration and a determination of a Full 
Bench, namely, — “Does the distinction between the whole [220] blood 
and the half blood, observed in the case of the brothers and their sons, 
extend to the descendants of the grand-father and of remoter ascendants ; 
and, if so, how far ?" 

Pandit Madan Mohan Malaviya (with whom Pandit Moti Lai), 
for the appellants, contended that in cases governed by the Mitakshara 
the preference of the whole blood is limited to brothers and their sons. 
He referred to the following authorities; — Manu. Chap. IX, ss. 186 and 
187, Sacred Books of the Hast, Vol. XXV, p. 336 : Yajnavalkya, 
Chap. 2, 88.135 and 136, Mandlik, p. 220 ; Mitakshara. Chap. 1. s. 4. 
V. 5. and Chap. II. s. 5 ; Smriti Chandrika. Chap. XI. s. 4, vv. 25 and 
26, Madras edition, p. 204 : Mayuka, Chap. IV, s. 8. vv. 14 — 16, Mandlik 
p. 80 ; Dayabhaga, pp. 466 and 467 ; Tagore Law Lectures, 1880, (Sarva- 
dhikari), pp. 427, 466 and 467, 576, 577, 628, 647 ; Commentaries on Hindu 
Law, J. N. Bhattacharji, (Siromani) 2nd Edition, p. 507 ; Bhola Lath Roy 
V. Bakhal Dass Mukherji (1); Macnaghten's \yavahar Adhyay of the 
Mitakshara, p. 361; Vyavastha- Chandrika (Shyama Charan Sarkav), \ol. 1, 
p. 205; Viramitrodaya (Golap Chandra Sarkar). p. 195, para. 2; Bhyah 
Ram Singh v. Bhyah Ugur Singh (2) ; West and Bhuler, p. 628 ; Mand- 
Uk’s Hindu Law, pp 360, 361 ; Vyavastha Darpan (Shyama Charan bar- 
kar), Preface, page ix : Hindu Law, Grady, Introduction, p. xlvii ; Vivada 
Ohintamani by P.K. Tagore, Preface, p. xxvi ; Janki v. Nand Ram (3) 
Muttusami y. Muttukumarasami (4). 
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Pandit Sundar Lai (with whom were Mr. T. Conlan, snd Ma,ulvi 
Qkulam Mujtaha) for the respondents, contended that the guiding princi- 
ple under the Mitakshara was not benefit derived from offering general 
oblations, but nearness of propinquity. The enumeration of heirs in the 
Mitakshara was not exhaustive. He relied on the following authorities . 
— Mitakshara, Chap, ii, s. 3, w. 3, 4 and 5 ; Lallubhai Bapubhai v. Man- 
kuvarbai (6) ; West and Buhler, pp. 119, 120, 122, 125 ; Babu Lai y. 
Nanku [ 221 ] Ram (6) ; UmaidBahadur v. Udoi Chand alias 17) ; 

Parot Bapalal Sevakram v. Mehta Harilal Surajram (8) ; 

Bapoobhoy V. Cassibai (Q) ; Ramappa Udayany, Arumugath Udayan{ly}, 
Rallanna v. Ponnal (11); Subramanya Pandya Chokka Talavar v, oiya 
SUbrainanya Pillai (12); Muttiisami v. Muttukumarasami (4); 
daya, pp. 164, 158, 185 et seqq ; Stokes’ Hindu Law Books, pr^ 442, ^ i 
Tagore Law Lectures, 1880 (Sarvadhikari), p. 581 ; ib., pp. * 

647 ; Saraawativilas, p. 114, Madras edition ; Tagore Law Lectures, looo 


0) 11 C. 69. 

(4) 16 M. 98 (30). 
(7) 6 0. 119 (194). 
(10) 17 M. 189. 


(9) 13 M. I.A. 373 (399). 
(6) 9 B. 3B8 (493). 

(6) 19 B. 681 (684). 

(11) 14 M. 149. 


(3) H A. 194 (202). 

(6) 99 G. 839 (343). 

(9) 7 I.A. 919 = 6 B. 110. 
(12) 17 M. 816 (326). 
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(Jolly), pp. 168, 171, 208: Mandlik’s Hindu Law, p. 82; Mayne’s Hindu 
Law, ss. 468, 581, oth edition ; Gridhari Lall Roy v. The Bengal Govern- 
rnent (l) ; Amrita Knniari Debi v. Lakhinarayan Ohuckerbutty (2) ; 
Thakdor Jeehnaih Singh v. The Court of Wards (3) ; Ratnasubhu Chetti 
V. Ponnappa Chetti (4). 

Pandit Modem Mohan Malaviya in reoly referred to : — Viramitrodaya, 
pp. 155. 191, 193 ; Vishnu Smriti — Sacred Books of the E isc, VoL VII, 
p. 68 : ilnnu, Chap. IX. V. 104 — Sacred Books of the East, Vol. XXV, 
p. 345: Mandlik's Manu Sanhita. u. 1168: Yajnavaikya, v. 127: ^litak- 
shara. Chap. 2, s. 5, V. 1, and s. 2, V. 6 ; Tagore Law Lectures 1880 
(Sarvadhikari), pp. 574, 366; Maudlik’s Hindu Law, p. 360: West and 
BubUr, p. 114. 

The following judgments were delivered : — 


JUDGMENT. 


Knox, J. — The question which has been referred to U8 for decision is 
thus set out in the referring order of the 26th of February 1895. 

“Does the destinction between the whole blood and the half blood 
observed in the case of brothers and their sons extend to the descendants 
of the grandfathers and of remoter ascendants : and. if so, how far?*’ 

[2223 The distinction referred to is a preferential right to succeed to 
the inheritance of property left by a deceased member of the family, that 
monaber being at the time of his death not a member of a joiot undivided 
family, bat separate and apart from the disputants. 

In the case before us the property in dispute is the property of one 
Nageshar. The appellants and resnondents both derive their title to the 
present claim from their descent from one Ganga Baksh, the common 
ancestor alike of Nageshar deceased, of the present appellants, and of the 
present respondents. 

Nageshar was tlie great-great-grandson of Ganga Bakhsh by Ganga 
Bakhsh’s son Anand. The appellants are great-grandsons of the same 
Ganga Bakhsh through another son Ablad. 

The respondent Jawabir is also great-grandson of Ganga Bakhsh by 
a SOD Bhagwant. 

The question we have to decide is whether Jawabir is entitled to 
exclude all the descendants of Ahlad from inheritance to the property of 
the deceased Nageshar. 

So far as remoteness of relationship from Nageshar is concerned. Jawa- 
hir and the appellants stand on a common basis ; but Jawabir, who claims 
preference, rests his claim on the fact that Bhagwant, his grand-father, 
and Anand, the great-grandfather of Nageshar, were sons of Ganga Bakhsh 
by one and the same mother. The appellants' grandfather, while also 
SOD of Ganga Bakhsh, was his son by another wife. He claims on this 
ground to have more particles of the common ancestor of himself and 
Nageshar than the appellants can be deemed to have, and therefore to be 
so far nearer of kin as to exclude the appellants. 

The family is one subject to that School of Hindu Law known as 
the Mitakshara School, and the guiding principle in that School is by 
the learned advocate who appears for Jawahir laid down to be, not the 
amount of spiritual beoetib which according to Hindu theology will accrue 
to the deceased from the funeral oblations offered by the rival claimants, 
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but nearness of blood to tbe deceased as evinced by the possession of greater 
or smaller £223] quantity of corporeal particles common to the claimant 
and the deceased. ^ 

To narrow the dispute down to a point. Is the word as used 

ia the Mitakshara to be interpreted as though the latter half of this 
Sanskrit compound word related only to particles of common materiality, 
or to the cake which a Hindu presents at stated intervals to his deceased 

ancestors ? 

The portion of the Mitakshara which bears on the question is the 

chapter which relates to Inheritance and Partition, the ^ 
and our particular attention was directed to the passages which are 
to be found at page 203 of the Yainavalkya Smriti by the late Babu 
Shastri Moghe, 3rd Edition, Bombay, 1892. A translation of this pass- 
age will be found at pp. 353—358 of the Mitakshara translated by Sir 
W. H. Macnaghben and H. T. Colebrooke (Calcutta Edition, 1870). This 
translation is on the whole accurate, (at any rate for the purposes of this 
app6&l its acouraoy was not challeni^ed by counsel od either sidej^ vvith 
one important exception, namely, the translation attached at p. 3 j 6, line 2, 

to the word saphidd. With this translation I propose to deal 

later. The passage runs as follows : — 

3. ** Besides, the father is a common parent to other sons, but the 
mother is not so ; and, since her propinquity is consequently greatest, it is 
fib that she should take the estate in the first instance conforniably with 
the text — *To the nearest sapinda the inheritance next belongs. 

4. ** Nor is the claim in virtue of propinquity restricted to (sapi wias) 
kinsmen allied by funeral oblations ; bub on the contrary it appears 
from this very text (S. 3) that the rule of propinquity is effectual, 
without any exception, in the case of {samanodacas) kindred connected by 
libations of water, as well as other relatives, when they appear to have a 
claim to the succession. 
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5. “ Therefore, since the mother is the nearest of the two parents, 

it is most fit that she should take the estate. But on failure of her the 
father is successor to the property." 


This passage lays down that the claim to inheritance is guided 
by propinquity, not only in the case of mphulas bub also in that o 
£224] samanodacaSj and that, in the case of brothers, such as are of t o 
whole blood take the inheritance in the first instance under the tax 
before cited — 'To the nearest sapinda the inheritance next belongs —since 
those of the half blood are remote through the difference of t eir 
mothers." According to the Mitakshara, then, there is no room left or 
doubt that — 

(\) to the nearest sapinda the inheritance belongs, 

(ii) a brother of tbe full blood is nearer than a brother of the half 
blood, — 

(iii) that this principle of propinquity, whatever it may be, is to be 
found in, and is to govern the right to, succession in the case of relations 

so remote as samamdiaoas. 


If propinquity depends, as the learned advocate for Jawahir contends, 
upon community of particles of the body of an ancestor, there can be no 
question that Jawahir’s right to inherit prevails over that of the appel- 
lants and to their exclusion. 
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As authorities for such being the tneaDiog of the word sapinda, wo 
were referred to LaUuhhai Bapubhai v. Mankuvarhai (1). See specially 
page 423, where a passage from the Achara Kanda of the Mitakshara \& 
given, which not only specially enunciates the doctrine that the person is 
called a sapinda (who has particles) of the body (of some ancestor, &c.,) 
in common (with him) ” but also adds that " therefore one ought to 
know that, wherever the word sapinda is used, there exists (between the 
persons to whom it is applied) a connection with one body either imme- 
diately or by descent." From this the learned Chief Justice SirM.B. West- 
ropp goes on to point out that “this shows that Vijnyanesvara abandoned 
the doctrine that the right to offer funeral oblations alone constituted sapi 7 i' 
c?a-s/iip. and adopted, in lieu of it, the theory that is based 

upon community of corporeal particles, or in other words, upon con- 
sanguinity, and that be maintained that there is such a community 
between the wives of collaterals." This meaning of the word sapinda and 
the proposition that the meaning is the same throughout the Mitakshara, 
[225] whether it occurs in the Achara Kanda or in the Dayavibhag, ie 
fully endorsed and accented by their Lordships of the Privy Council in 
Lallubhai Bapubhai v. Cassibai (2) and they declare themselves " prepared 
to assent to the conclueion to which the Judges of the Higli Court, upon 
consideration of the authorities, arrived, that by the Law of the Mitakshara, 
as interpreted and accepted in Western India, the preferential right to 
inherit in the classes of sapindas is to be determined by family relationship 
or the community of corporeal particles; and not alone by the capacity 
of performing funeral rites. It may happen that, in some instances, the 
same person would be the preferential heir, whichever of these lists was 
adopted.” 


It is, however, pointed out to us that in Samat v. Amra (3) Sir 
M. E. Westropp and Mr. Justice Pinhey held that, as there was not any 
special provision in the Mitakshara or the Mayukha in respect of persons 
of the half blood other than brothers and tlieir sons, the general rule 
applies that the nearest sajnnda succeeds. But this view must be read 
in the light of the facts of the case with which they were dealing. That? 
was a case in which the competing candidates were descendants of different 
and not the same degree. 

So far as Western India is concerned the interpretation to be put 
upon the word sapinda must be considered as finally determined by the 
ruling of their Lordships above quoted, and it only remains to be seen if 
there is any reason or authority for holding that the same word is to 
receive in Northern India any other interpretation. It is clear that this 
interpretation of the word sapinda divorces it in toto from the meaning 
assigned to it by Colebrooke in the passage given at page 356 in the trans- 
lation of the Mitakshara above alluded to. The Calcutta High Court 
have DO doubt in the matter. A Full Bench of that Court in Unuiid 
Bahadur v. Udoi Chand alias MunTnun (4), and much more recently a 
Division Bench in Bahu Lai v. Nanku Bam (5J (Norris and Banerji, JJ.) 
unhesitatingly [^26] aver that Colebrooke’s translation is inaccurate, and 
refuse to follow it, accepting in its stead the meaning given to it by Sir 
M. E. Westropp and their Lordships of the Privy Council in the casee 
above cited. 


(2) 5 B, no. (118,121). 
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In Madras the same view is apparenfciv entertained in Nallanna v. 
Fonnal^), Ramappa Udayan v. Arumugath Udayan (2), and in Subra^ 
manya Paiidya Chokka Talavar v. Siva Suhramanya Pillai (3). 

The learned vakil for the appellants in a very careful and learned 
argument, for which we are much indebted to him, laboured hard to get 
nd of these precedents by falling back upon the Viramitrodaya. Prefacing 
his remarks by a citation from Girdhari Lall Roy v. The Bengal Govern- 
ment W in which the Lords of the Privy Council have formulated the 
doctrine that the Viramitrodaya is properly receivable as an exposition 
of what may have been left doubtful by the Mitakshara, he drew our 
attention to the arguments by which the learned author Mitra Misra first 

lays down that propinquity by benefit is consistent^ with reason, and by 

means of it claims to reconcile all conflicting texts with regard to the 
order of succession. He adopts what m iv ba, and has been somewhere, 
termed the common-sense view that the Mitakshara rule would make all 
the world kin and cannot therefore bo accepted. Preference to inherit 
according to him must and does depend upon the sunerior efficacy of 
oblations offered, and not upon any question of the presence in greater or 
smaller measure of corporeal particles of a common ancestor. 

It would he interesting, but in no way profitable, to follow up this 
discussion, as the matter is really concluded by the view which has been 
adopted by their Lordships of the Privy C.)uncil, a view we cannot depart 
from, unless something far stronger be brought before us than what is 
after all only the dictum of a text-book, of great authority undoubtedly, 
out a dictum against the Mitakshara, [227] and one not supported by any 
proof of custom or authority in its favor. 

There is, moreover, great force in the view taken by the eminent and 
learned writer Dr. J.^ Jolly in his Tagore Law Lectures, 1883, p. 168, where 
he points out that the right of representation has originated in the 
patriarchal family system, and it is that system which really lies at the 
bottom both of the Homan and of the Indian Law of Inheritance. No 
doubt the Indian rules on inheritance are closely connected with the rules 
relating to the offering of funeral oblations as well. This is a common 
characteristic of all early systems of inheritance. But the theory that a 
spiritual bargain regarding the oblation of the customary offerings to the 
deceased by the taker of the inheritance is th-i real basis of the whole 
Indian Law of Inheritance is a mistake which has arisen in the early 
period of the administration of Hindu Law from a too exclusive study of 
the writers of the Bengal School aud from certain terms often recurring 
in Colebrooke’s translation of Indian law books, notably from the berm 
connected by funeral oblations,’ the Boglish equivalent chosen by 
Oolebrooke for the well-known Sanskrit term sapinda. This theory has 
now been given up so far that a difference of doctrine in this respect 
between the Bengal writers and those of other Schools has been recognized.” 
This view coincides with my experience, so far as it goes, of the course 
and current of Hinlu Law, especially on the law of inheritance. In 
patriarchal times when all was one common family there would be 
practically no distiootion between the right to inherit of whole and half 
blood relations. Manu has no such subtle distinction. It is not until 
priestly interference predominates that the natural rule is trammelled and 
oonfueed by questions of religious efficacy. 
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I see DO reason to put upon the Mitakshara any construction other 
than what has been put upon it by their Lordships of the Privy Council 
in Gridhari Lall Roy v. The Benyal Governmeyit (1), and, read in this 
light, W6 must hold that the distiocLion [228] between the whole bloofi and 
the half blood observed in the case of brothers and their sons extends 
to the descendants of the gvand’father, it may be, to the fourteenth degreOf 
certainly to the case referred to us. With remoter ascendants the case 
before us is in no way concerned, and we, therefore, decline to give any 
answer upon this part of the question. 

BaNER.JI, J. — 1 also would answer in the affirmative that portion of 
the question referred to us which directly bears on the present case. 

The facts are so fully set forth in the order of reference that it is 
unnecessary to recapitulate them except brieHy. Nageshwar, whose pro- 
perty is the subject matter of the suit, was a separated Hindu governed 
by the Mitakshara law. The inheritance to his estate is claimed on the 
one band by Jawabir, who is the grandson of Bhagwanf, the uterine 
brother of Nagesbwar’s great grandfather Anand : it is claimed on the 
other hand by the plaintiffs, the grandsons of Anand’s half brother Ahlad; 
and it is contended on belialf of Jawahir that he has a preferential right 
over the plaintiffs by reason of his being the descendant of a brother 
of the whole blood of Anand. This contention raises the question 
referred to us. namely, whether the preference of the whole blood is 
limited to the case of brothers and their sons or extends fo remoter 
agnates. 

The question is not covered by the authority of any decided case so 
far as these Provinces are conesrned, and ha-j, therefore, to be answered 
with reference to the texts of Hindu Law. It is conceded that the Mitak- 
shara recognizes the distinction of wnole blood and half blood in the case 
of brothers and their sons and gives the proi'ereoco bo the former over the 
latter. But it is urged that there is no authority in the Mitakshara for 
carrying this distinction further. That the enumeration of heirs as given 
in the Mitakshara is not exhaustive, but illustrative only, is no longer open 
to question. As regards some heirs the Mitakshara mentions them by 
name. As regards others it lays down rules for determining who they are- 
We have, therefor-, to consider what those rules are and [229] what is 
the guiding principle which underlies them. That princinleis founded on 
the text of Manu : — To the nearest sapinda the inheritance next 
belongs.” (Chapter IX. v. 187.) The whole question thus turns on the 
meaning attributed by the author of the Mitakshara to the term sapinda, 
and on the test which he prescribes for determining the degree of nearness 
among sapindas. 

It has been held in the cases to which my brother Knox has referred 
that Colebrooke’s rendering of the word sapinda as “ kinsmen by funeral 
oblations” is incorrect and that Vijnanesvara meant by it persons con* 
necked by particles of the same body. Whatever may have been the 
eigniiicatiou attached to the word sapinda by the early sages, there cannot 
be any doubt that Vijnanesvdra used it in the sense mentioned above. 
In the Achar Kanda of the Mitakshara he defines the term sapinda^ 
and states that the sapinda relationship arises between two people 
through their being connected by particles of one body." And he adds that 
one ought to know that wherever the word sapinda is used there exists 
(between the persons bo whom it is applied) a connection with one body 
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either immediately or by descent/' (West and Buhler’s Digest of Hindu 
Law, pp. 120 and 121.) He then combats the theory that the sajjinda 
relationship is founded upon the connection arising from the presentation 
of exequial cakes and declares that “ the father and the other descendants 
are six sapitidds \ and the son and the other descendants are six ; and the 
man himself is the seventh/’ (Sarbadikari's Tagore Law Lectures, 
pp. 603 and 604.) No detinition of the word sapinda is, it is true, given 
in the chapter of the Mitakshara relating to inheritance, but, as pointed 
out in Lallubhat iSapiibkai v. Alctnkuvctrbai (l), there is no reason to 
assume that the same word was used in different senses in the ssme work 
by the same author. I may observe that in the very able argument which 
was addressed to us in this case it was not disputed that Vijnanesvara 
used the word Sdphida as denoting persons descended from a common 
ancestor. 

[230] The next question we have to consider is — what is (he test of 
determining nearness among sapindas as conferring priority of right to 
inherit? Is it afiSnity, that is, the possession of the largest number of 
corporeal particles, or the ability to confer the highest amount of spiritual 
benefit by the presentation of funeral oblations ? The latter is no doubt 
the test according to the Dayabhaga School, hut the Mitakshara has 
nowhere adopted it. The rule of propinquity is the guiding principle 
according to the Mitakshara School. In determining the order of succes- 
sion among the two parents the Mitakshara says : — 

Besides, the father is a common parent to other sons, but the mother 
is not so, aud, since her propinquity is consequently greatest, it is fit that 
she should take the estate in the first instance conformably with the text 
— To the nearest sapinda the inheritance next belongs,’ iChaptor II, 
section iii, v. 3). 

Nor is the claim in virtue of propinquity restricted to sophuJas, 
but on the contrary it appears from this very text ihat the rule of propin- 
quity IS effectual, without any exception, in the case of samaitoducas, as 
well as other relatives, when they appear to have a claim to the succession, 
fv. 4K 

Therefore, since the mother is nearest of the two parents, it is 
most fit that she should take the estate. But, on failure of her, the 
father is successor to the property, (v. 5).” 

Again, dealing with brothers of the whole blood and the half blood, 
the author says, in section iv, v. 5 : — 

Among brothers, such as are of the whole blood take the inherit- 
ance in the first instance under the text before cited — ' To the nearest 
sapinda the inheritance next belongs ' — since those of the half blood are 
remote through the difference of the mothers.” 

The passages quoted above leave no room for doubt that propinquity 
determines the order of succession, and that the rule of propinquity applies 
not only to sapindas but to samanodacas and all other relatives also. 
This rule was adopted by Visesvara Bhatta, the author of the Madana 
Parijata [23l] and the Subodhini, and by Balam Bhutta, two of the 
commentators on the Mitakshara regarded as “great authorities” in the 
Benares School (Sarbadhikari's Tagore Law Lectures, pp. 411, 439 and 
484). 

The learned vakil for the appellants, whilst conceding that the right 
to inherit is founded on propinquity, contended that the test of preference 
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was the competency to confer spiritual benefit, and in support of that 
contention he referred to several passages in the Viramitrodaya, which 
is recognised as an undoubted authority in the Benares School. No 
doubt there are passages in that work which favour the appellants* 
contention, notably one at p. 158 of Golap Chandra Sarkar’s Transla- 
tion where the author says : — “ Hence it is indicated that he alone is 
entitled to get the estate on whom the estate being devolved conduces to 
the greatest amount of spiritual benefit of the deceased owner, and that 
proximity in this way is to be accepted as a general rule and rea- 
sonable/’ But there are other passages where the author lays down 
the rule that “where the question concerning the order (of succes- 
sion) arises, there propinquity determines the order” (p. 186), and that 
“greatness of propinquity is alone the criterion of succession” (p. 194J. 
Upon a careful consideration of the Viramitrodaya it aupears that the rule 
of propinquity is, according to Mitra Misra, the rule of preferable suc- 
cession, and that the capacity to confer spiritual benefit is. as Dr. .Tolly, 
remarks, (Tagore Law Lectures, 1883, p. 209), referred to as an additional 
reason for the right to succeed. According to the ruling of their Lordships 
of the Privv Council in Gir>ihari Loll Roy v. The Bengal Goveniment (l), 
the Viramiti'O laya is “receivable as an exposition of what may have been 
left doubtful by the Mitakshara,” but, where the Mitakshara itself is clear 
an3 its meaning and intention are not ouen to doubt, the Viramitrodaya 
cannot be accepted in preference to the Mitaksabra. As I have shown above, 
the Mitakshara enjoins in very distinct terms, in chanter II, section iii, 
V. 4. that for the purpose of determining the order of succession among 
[232] reUtivea of all descriptions, including samaiiodncas, the rule of pro- 
pinquity is to be aoplied “without any exception.” Ic may be that where 
two sapindas stand, with reference to propinquity, in the same degree of 
nearness to the propositus, the capacity bo confer the highest amount of 
spiritual benefit should be applied as a test to determine the order of 
priority. But, where the degrees of propinquity are ditTerent, the rule of 
religious ellicaoy has according to the Mitakshara no applicttion. There 
can be no uoubt that, among sapindas of the same degree of descent from 
a common ancestor, those who are descended from the same mother as 
the propositus are nearer in propinquity than those descended from a 
different mother. Such sapindas, theref >re. have the preferable right to 
inherit according to the text of Manu — "To the neare*.o sopinda the io' 
heiitance next belonges.” The Mitakshara, it is true, gives the preference 
to a sapinda, who offers funeral cakes, over a samanodaca, wno offers 
libations of water only; bub, as Mr. Mayne points out, (Hindu Law and 
Usage, s. 468, 5th Edition, p, 581) “the distinction is stated, not as 
evidencing different degrees of religious merit, but as marking different 
degrees of propinquity.” I m-iy also observe that in the case of sanui" 
nodacas it is not possible to apply the test of religious efficacy. 

For the above reasons, I am of opinion that the distinction of whole 
blood and half blood applies, according to the rule of succession of the 
Mitakshara, founded on nearness of propinquity, to sapinda relations 
other than the brother and bis sons. As supporting a contrary view 
the learned vakil for the appellant relied on the case of Samat v Amra (2) 
which is the only reported case which has some bearing on the 
present question. ^The learned Judges who decided that case expressed 
the opinion that “ neither the Mitakshara nor the Mayukha takes any 
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distinction between persons of the whole blood and persons of the half 
blood, except in the cases of brothers and sons of brothers.” With great 
[2333 deference it seems to ine that the learned Judges have overlooked 
the fact that the enumeration of heirs given in the Mitakshara is not 
exhaustive, a fact now definitely settled by their Lordships of the Privy 
Council, and of the rule of the Mitakshara, propounded in v. 4, s. iii of 
the second chapter, that the succession of all relations. ** without any 
exception/' is regulated by the rule of nearness of propinquity, that is. the 
possession of the large'it number of particles of one body. The distinction 
was extended by Visesvar Bhatta to the case of paternal uncles. In his 
Madana Parijata he states that “ among paternal uncles the succession 
of uterine and half blood uncles should be regulated in the same manner 
as in the case of brothers ” (Sarbadhikari’s Tagore Law Lectures, p. 440), 
So that the limitation which the learned Judges impose on the distinction 
between whole blood and half blood relations on what they consider 
to be the authority of the Mit'ikshara was not recognized by one of 
the commentators on the Mitakshara itself whose eminence as an 
authority in the Benares School is generally recognized. Srikrishna 
Tarkalankar extended the distinction, in the Bengal School, to the 
grandson of a brother. I am, therefore, unable to hold that the distinc- 
tion does not extend beyond brothers and their sons, and I agree 
in the answer which my learned brother Knox would give to the 
reference. 

Aikman, J. — I concur in the answer which ray learned brothers Knox 
and Banerji propose to give to the reference. The dispute, in the case 
out of which ibis reference has arisen, was as regards the succession to 
the property of one Nageshwar, a separated Hindu, who died without 
issue and without leaving any near relations. Nageshwar’s great- 
grandfather bad a full-brother named Bhagwant and a half-brother 
named Ahlad. The dispute in this case is between the grandsons 
of the half-brother Ahlad and the grandson of the full-brother Bhag- 
want. In paragraph 529 of his work on Hindu Law Mayne says that 
priority on the ground of full blood is limited to the cases of brothers and 
their issue. Similarly West and Buhler at page 125 of their work on Hindu 
[234] Law say ; — “ The distinction between the whole blood and the half 
blood observed in the case of brothers and their sons does not extend to 
the descendants of the grandfather and remote ancestors.” If this propo- 
sition is correct, the answer to the reference should be in the negative. 
But the only authority which these authors give for the proposition they 
lay down is a case decided by the Bombay High Court, Saniat v. Amra ( 1). 
It is true that the learned Judges who decided that case observed that the 
Mitakshara does not make any distinction between persons of the whole 
blood and persons of the half blood except in the case of brothers and sons 
of brothers, and further on they say that there is no special provision in 
the Miiakshara in respect of persons of the half blood other than 
brothers and their sons. If they mean by this that the Mitakshara has 
not specially referred to cases of the haif blood other than those of 
brothers and their sons, the learned Judges are right, but, if tliH meaning 
was that the author of the Mitakshara restricted the distinction 
between the whole and the half blood to the case of brothers and 
their issue, I cannot concur with them. The cases given in paragraphs 
6, 6 and 7 of s. 4 of chapter II of the Mitakshara are merely illustrative 
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and not exhaustive. The reason which the author of the Mitakshara 
gives for the preference of brothers of the whole blood to brothers of the 
half blood is the text of Manu, who says “ To the nearest sapinda the 
inheritance next belongs." Had the learned Judges who decided the 
Bombay case considered the effect of paragraoh 4 in the preceding section 
of the Mitakshara. they would have seen that it was never the intention 
of ilie author to restrict the application of this rule to brothers and their 
sons, for in that paragraph tlie author distinctly says tliat the rule of 
propinquitv extends without any exception to tho case of relatives even 
so distant ' as This case is governed by tlie law of the 

Mitakshara. and. as that is in iny opinion quite clear on tlie pjint referred, 
I concur in tho proposed answer to the reference. 

[235] [The appeal being sent hack to tho Bench whicli had made 

the referenco was, in accordance witli the opinion of the Full Bench, 
dismissed on the 4th of January, lb97.] 

Appeal dismissed. 


19 A. 235 = 17 A.W.N. (18971 38, 

APPELLATE CIVIL 

Before Sir John Edijc, 7^., Chief Justice, and Mr. Justice Blair. 


Bant KanN<J Dai {J Uihjment-dehior) V. B. J. Lacy {Decree-holder).'" 

[9th .January, 1897. J 

Execiiiion of decree -Det^ree for .Application for receiicr of rents of imtnoveabj^ 

property of a deceased Hindu in the haiids of his tridow— Hindu law — Hindu 

U'UIOW. 

Held^ that a Court executing a simple money aecrcc obtained against a sonlcss 
separ-tltd Hindu was not competent to appoint a receiver of the renfs, accruiog 
since his decease, of the judgmcut-debtoc’.s immoveable property, then in the 
hands of his widow as her widow's estate, such rents not being as.sets of the 
deceased, but tbe personal moveable property of tho widow, and this even if the 
decree-holder bad not, as in fact he had, a^’rced for consideration not to execute 
his decree against tho moveable property of the widow. 

The facts of this case sufficiently appear from tlie judgment of the 
Cou rt. 

Pandit Siindar Lai, for the appellant. 

Mr. D. N. Baverji and Babu Sattsh Chandra Banerji, for the 

respondent. 

JUDGMENT. 


Edck, C.J., and Blaiu, J. — This is an appeal from an order passed 
by the Subordinate Judge of Agra in execution of a decree for money. The 
applicant for execution describes himself as Mr. B. J. Lacy, son of Dr. J- 
C. L »cy, Englishman, occupation service, resident of Agra Cantonments, 
decree-holder. It is rather difticuU from the record to ascertain who 
the re-il parties are. One of the papers is headed — “ Dr. J. Lacy, decree- 
holder.” Another p«per is signed — " A. Lacy, attorney of the Revd. B. 
Lacy : ” and Mr. A. Lacy describes himself as the decree-holder’s brother. 
These proceedings in execution recall to the mind of any Judge who has 
[236] sat in this Court in recent years the sad stor>' of the ruin of Bisn- 
ambar Nath of Agra. However, in this case, we have got t o see what are 

• First Appeikl, No. 199 of 1896, from a decree of Syed Muhammad Sirej-ud-diu, 
Subordinate Judge of Agra, dated the lOtb July 1896. 
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the rights in law to which the Revd. B. Lacy is entitled ; and we have 1897 
also got to see that he gets nothing further tfian the law entitles him to. Jan. 9. 
He applied for attachment, and he followed that up immediately by an — 

application for the appointment of a receiver of the rents and profits of Appel- 

the property which he proposed to sell in execution of a decree for LATE 

money. He apparently conceived that a judgment-creditor executing his Civil. 

decree for money was entitled to be pi iced in the position, at the expense — 
of the judgment-debtor, of a mortgagee in possession. The application 19 A. 235 = 
was made against the widow of Bishambar Nath. Bishambar Nath A W.N. 
was a sonless separated Hindu, and the lady was, as his widow, (1897i 38. 
entitled to a widow’s estate in her husband’s property ; of course, 
subject to such rights as the law gave to other persons against the 
property of her late husband. On the 18th of July, 1895, a compromise 
was effected between Bishambar Nath’s wi. low and the execution creditor. 

She produced as a consideration for the compromise, and delivered to 
the creditor, a promissory not-^ or hunui of the value of Rs. 8.000. and 
on his side he undertook not to execute the decree against the moveable 
property of the widow or any immovea -le property that might be acquired 
by her, but he was le«t at liberty to execute his dacree against the immove- 
able property which had been of Bishambar Nath in his lifetime. In 
violation of ihat agre-raent, and indee 1, it appears to us, in contravention 
of law, the Revd. B. Lacy now seeks to execute his decree by a species 
of sequestration of the lady’s personal estate. There can i>e no doub’^^, as 
we conceive the law to be in this country, I hat this lady, as the widow 
of a separated and sonless Hindu, became, in virtue of her widow’s estate, 
entitled upon the death of her husband to theren's w lich might accrue 
from the immoveable property. Tho^e rents, if already received by her 
and put into her pocket, could not be treated in law as assets of her hus- 
band. They were her assets io virtue of her widow’s estate. It can m ike 
no difference if the rents which accrued due after her hU'band’s death 
[237] had not been ac.ually put into her pocket. She was entitled 
them, not as representative of her late husband, but in right of her 
widow’s estate ; and what the Revd B. Lacy now seeks to do is, having 
obtained the advantage of the compromise, and having obtained the 
hundi forRs. 8,000, to seize, in violation of that agreement, this lady’s 
own personal estate and to deprive her of all means of subsistence, and 
possibly put it out of her power to contest any such proceeding on his 
part. The lady objected; and the Revd. B. Lacy, through his attorney, 

A. Lacy, set up a case, in his reply of the lOth of July 1896, that he 
ought not to he bound in equity or in law by the compromise. What 
DQay be the views as to equity and good conscience of the Revd. B. Lacy, 
or his attorney A. Lacy, may be inferred from the facts which we have 
stated and from the reply which the Revd. B. Lacy, through his attorney, 
filed in this matter on the lOih of July 1896. The Revd. B. Lacy alleges, 
through his attorney A. Lacy, that A. Lacy, who appears lo be his brother, 
was compelled by undue influence and pressure exercised unon him to 
give his consent to the compromise in respect of the Rs. 8,000. It 
apparently did not strike the Revd. B. Lacy, or his attorney A. Lacy, 
that equity and good conscience would expect of him, if he sought to 
avoid the compromise, to make, restitution of the Rs. 8,000, or such 
portion of it as had got into his *pocket. This is only another sad uhase 
of this sad story. The Subordinate Judge made an order, the effect of 
which was that the Revd. B. Lacy might sequestrate the private and 
personal income of this lady derived from the estate in right of her title as a 
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Hindu widow. In making that order the Subordinate Judge was wrong, and 
we set aside the order in that resnect and allow the objection in that res- 
poet. The Revd. B. Lacy is enti led to execute his decree by obtaining a 
sale of tile immoveable property left by Bishambar Nath, or so much of it as 
will satisfy his decree and the costs of sale. Lot us hope that, when the 
property is about to be put up lor sale, permission to the decree-holder 
or any one on bis behalf to bid may not be given. 

We allow this appeal with costs. 

Appeal decreed. 


19 A. 238 = 17 A.W N. (1897) 39. 

[238] APPELLATE CIVIL. 

Before Sir John Ed(je, Kl., Chief Justice, and Mr. Justice Blair. 

Debt Bakhsh Singh and anothek {Defendants^ v. TiiuiHWVAN 
SlN<rH AND OTHERS [Plainliffs.r' l.ilfch January. 1897.] 

Begiilation No. XI of 18*25. s. i.—Alluvion—TUle to land acquired bq gradual accretion 
— Limitation. 

Clause 1 of s. 4 of Rcgulatino XI of 1625 does oot depend for itn oper- 
ation on the capability of identificaticn of tho accreted landa. Whether the 
accreted lands are capable of ideabiOc^tion or not. tbo clause applies where the 
lands have been gained by gradual accessio'i by the recession of a river. 

In the case of gradual accretions tbe ordinary rule of acquisition by prescrip- 
tion does not apply, but each accretion as it occurs comes under tbe same title 
as that upon tbe land to which it is nsade is held. 

[Not F.. 36 P.R. 1893 ; R , 14 C.P.L.R 97 (100); D.. 28 A. 256 = 2 A.L.J. 821 = A.W.N. 
(1905) 271; 66 P.R. 1901 = 171 P L.R. 1901.] 

The facts of this caso sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai and Babu Durg i Ckaran Banerji, for the appel- 
lants. 

Munshi Batn Prasad, for the respondents. 

JUDGMENT. 

Edge, C. J., and Blair, J. — This case really turns upon the construc- 
tion of cl. 1 of s. 4 of Regula'ion XI of 1825. It appears that 
the Ripti tiowed at one time between the bind of the plaintiffs and the 
land of the d^^fendants ; that over a series of years it gradually encroached 
upon the land of th» plaintiffs and -hrew up correspondingly land which 
became alluvion and adjoino I the defendants’ land, and that this went on 
gradually contracting the area of the plaintiffs’ land, which was submerged 
and subsequently re-appeared adjoining the lands of the defendants. The 
parties during that course of years seem to have had no doubt of 
the application, as we read it, of cl. 1 of s. 4 of Regulation XI of 
1825, for, as the land apueared on ilie d efendants’ side of the river, they 
obtained possession of n, cultivated it an ( treated it as their land- That 
in our opinion they were entitled to do by reason of cl. I nf s. 4. 
That land became by gradual accession from the recession of the river 
Rapti an increment to the tenure of the defendants. So matters continued 

* Second Appeal, No. 978 of >894, Irom a decree of V. A. Smith. Esq.. District 
Judge nf Gorakhpur, dato^ the 29lh Mav 1894. modifying adecree of Syed Siraj-ud-din, 
Babordioate Judge of Gorakhpur, dated 39 (.q May 1893. 
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altered its course, and cut off from the 
defendants side the lands which had gradually accreted in the manner 

L239J we have described and left them on the plaintiffs' side of the river. 

brought, tbeir suit for possession, not only of the land 
u- u i-vf accreted in the manner described to the defendants, and of 
j obtained possession more than twelve years before suit 

and had hitherto maintained possession, but also of the land which had 
accreted to the defendants, and of which they had obtained possession 
within twelve years of the suit. In our opinion limitation in this case 
has nothing to do with the question, except in so far as it would strengthen 
the title to those portions of the lands of which the defendants have 
had possession for more than twelve years before suit. In our view of the 
case the title to all the land which accreted in the way we have described 

vested on the gradual accretion in tbe defendants UDon the same title as 

that upon which they held their original lands. The Subordinate Judge dis- 
missed the suit. The District Judge on appeal by the plaintiffs confirmed 
the decree of the Subordinate Judge, dismissing the suit so far as it related 
to accreted lands of which the defendants had been in possession for twelve 
years and gave the plaintiffs a decree for the whole of the accreted lands 
^ which the defendants had not had twelve years possession before suit. 
Jdis view of the law was that, when lands were capable of being identified, 
although they might gradually have accreted, cl. 1 of s. 4 of the Begula- 
tion aid not apply. That view was apparently based upon a misconcep- 
won of the judgment of their Lordships of the Privy Council in the case of 
Lopez v. Mdddan Thakoor (Ij. The Judge failed to notice that in 
the case which was before tbeir Lordships of the Privy Council there had 
been no gradual accretion at aU. The village of Lopez the plaintiff was 
entirely submerged, remained under water for a considerable period, 
and on its re-appearance was promptly seized upon by the defend- 
ants. It comes to this, that, if the view of the District Judge 
were cowect, and the correctness of that view has been vigorously 
up e by Mr, Ham Prasad in this Court on behalf of the respond- 

^ Regulation XI of 1825 could only apply to 

caused by the recession of a river. So long 
u capable of identification by lines drawn from one place 

Which had not been submerged to another, cl, 1 could never apply 
awjordmg to that view ; and indeed, on that view of the construction of 
c . 1 of 8. 4, it is difficult to understand what would have been tbe 
necessity of en^ting cl. 2. We must put a natural constraction upon 

that, whether tbe accreted lands are capable of 
1 entmoation or not, the clause applies where the lands have been 
gained by gradual accession by the recession of the river. It does seem 
mher hard in this case that lands undoubtedly belonging to these plain- 
1 8 should, by the perverse course which the river Bapti chose to take, 
ecome vested in the defendants, but we have to apply the law as we 
a it. It was unfortunate for the plaintiffs that the river was not as 
accommodating to them as to the defendants, but suddenly altered its 
course. We set aside the decree of the lower appellate Court, and restore 
we decree of the first Court with costs in all Courts, and dismiss the 

respondents* objections with costs. 


Appeal decreed. 


(1) 6 B.L.B. 621, 
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Chcnni L.\l and anothek (Plaintiffs) v. Ajudhia Prasad 
AND OTHERS (Defendants.)* [12th January, 1897.1 


Act No T7IO/1S70 {Court Fees Act), s. 10. cl. ii^Court fees^Suit insuffcienili/ 
valued— Order for payment of additional Court fees— Power of Court to enlarge 

time for payment. 


Eeld that it is C'^mpetent to a Court which has made an order under g. 10, 
cl. ii, of Act No. Vll of 1870 for the payment of an additional Court fee to enlarge, 
cither before or after its expiration, the time limitedf or the payment of such 
additional foe. Budri Narain v. Mussammot Sheo ^oer (1) and Dhugiodndas 
Bagla v. Haji Abu Ahmad (2) referred to. 


[F.. 2 Ind. Cas. 1 '2i; R . 29 A. 749 = 4 
4 O.C. 108; 78 P R. 1009 = 111 
COo] 


A.L.J. r, 16 = A.W.N. non?) W:0 M.L.T. 348; 
R.L.R. 1909 = 129 P.W.R. 1909 = 3 Ind. Cas. 


The plaintitfs in this case sued to recover possession of certain 
zaniindiiri property and some houses, wliich latter they valued for the 
purposes of this suit at Rs. 1.400. One of the defendants to the suit in 
his written statement objected that the houses in [241] question were 
undervalued, a-al that in consequence tlie plaint was not sufficiently 
stamped and ou-'lit to be rejected. The Subordinate Judae thereupon 
himself inspecce I tiie houso-t, and liavin^* recorded his opinion that the 

proper value was Rs. 2.100. ordered the deficiency in the Court fee to he 
made "ood within four clavs from the date of the order, whicli was made 
on the^23rd of November 1894, On the 28th of November the plaintiffs 

came into Court and asked for an extension of the perio 1 fixed for pay- 
nient of the additional Court fee by one day, on the ground that, the 
treasury having close 1. they could not obtain the requisite stamps on 
that day. The Subordinate Judge, apparently being of opinion that the 
tune limited had not expired, granted the plaintiffs the time they asked 
for, and on the following day the deficiency was made good. 

Wlien the suit came on for hearing. U\e objection as to deficiency of 
Court fee was again raised by the defendants, and it was contended that 
the payment made under the order last mentioned was made too late. 
The Subordinate Judge accepted this contention, stating that he had been 
misled as to the time when the period limited for making good the 
deficiency in the court-fee expired. The Subordinate Judge held that the 
plaint should be rejected under s. o4 (b) of the Code of Civil Procedure, 
and passed orders accordingly. 

The plaintiffs anuealed to the High Court. 

Pandit Simdar Lai and Munshi (iohind Prasad, for the appellants. 

The respondents were not represented. 


JUDGMENT. 

Knox and Burkitt, JJ. — This is an appeal from an order rejecting 
a plaint purporting to have been passed under s. 54, cl. (6) of the Code <n 
Civil Procedure. The plaintiff sued for possession of certain lands aiw 

“ First Appeal, No. 33 of 1895. from adecree of Rai Banwari Lai, Subordinate Judge 
of Sbahjabaupur, dated the 4tli December 1894. 

(1) 17 I.A. 1. (2) 16 B. 263. 
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houses. One of the defendants in the written statement filed by him sot 
out that the relief sought had been undervalued. In course of time the 
Court proceeded to determine the question thus raised bv inspection of the 
house property in dispute. It came to the conclusion that tlie property 
[242J had been undervalued, and fixed what it deemed a correct value, 
and directed that the plaintiff should within four days supply the 
deficient Court fee stamps. This order was passed on the 23rd of 
November 1894. On the 26th of November, that is, before the four days 
granted had expired, the plaintiff brought a portion of the deficient Court 
fees into Court, and asked permission to withdraw his claim to a portion 
of the house property with leave to sue again for the portion thus omitted. 
The Court very properly refused to grant the petition under s. 373 of the 
Code until the Court fee duty still deficient had been paid in. The order 
just recited was passed on the 28th of November. The plaintiff then 
said that the treasury was closed and he could not put in a Court fee 
stamp, but he tendered a sum jof money equivalent to the deficiency of 
the Court fees. The Court, being under the erroneous impression, as it 
says in its order, that the four days granted under the order of the 23rd 
had not expired, allowed the plaintiff one day more within which to make 
good the deficiency, and on the 29th the deficiency was paid in Court fees 
stamps within the period thus enlarged. The defendant objected to the 
receipt of the deficient Court fees on the 29th on the ground that the 
time granted had already expired. The Court on the 4th of December 
allowed the contention raised by the defendant to prevail, and, thinking 

the case fell within s. 54, cl. (6J, and that it had no option but to reject the 
plaint, so rejected it. 

Neither cl. (a) nor {b) of s. 54 of the Code had any reference to the 
case before the Court. The plaintiff had not been required by the 
Court to correct the valuation, and had not refused to make any 
correction . cl. (a) therefore does not apply. The relief souglit had not 
been properly valued, so cl. (6) could have no application. The order 
rejecting the plaint, therefore, was iu any case wrong. 

The law under which the Court could have acted and ought to have 
acted was cl. ii of s. 10 of Act No. VII of 1870. That section provides 
that, when a Court finds after investigation that the value placed on 
property in dispute has been insufficient, it shall require the plaintiff to 
pay 80 much additional fees as would [243] have been payai^le on a 
wrrect valuation, and cl. ii provides that the suit shall ho stayed till 
the additional fees be paid. If the additional fees bo not paid within such 
time as the Court shall fix, the suit shall be dismissed. The order which 
the Court, therefore, should have passed was not an order rejecting the 
plaint, but an order dismissing the suit. 

fU contention which the defendant raised was precisely similar to 

hat which was raised in reference to an extension of time which had been 
asked for, but was refused by the High Court of Calcutta, on an appli- 
cation under a. 549 of the Code of Civil Procedure. The words in 
at section setting forth the consequences of not furnishing security 
Within a fixed time are almost identical with the words used in s. JO, 
cl. n, of Act No. VII of 1870. The case in question is Biidri Narain 
V. Mwsa/ntmat Sheo Koer (1). The Privy Council held that an application 
to enlarge the time for ^ving security may be made either before or after 
“£?. expiration of the time within which the security has been ordered 


<1J 17 I.A. 1 (3) 
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to bo furaished, and that the Court m-ty thereupon enlarge the time 
according to any necessity which may arise when it is just and proper 
that such an extension should be given ; but, if ultimately the order is 
not complied with and the security not furnished, the appeal may be 
dismissed. 

The words used in s. 10, cl. ii, of Act No. \TI of 1870, that 

the “suit shall be dismissed," are no stronger and not more imperative 
than the words "the Court shall reject the apned” in section o-19 of the 
Code. ^A^e have no doubt that the interpretation put hy their Lordships 
on the words in s. 549 of the Code of Civil Procedure should be 
applied to the words in s. 10 of Act VII of 1870. We note that in 

the c&SQ oi Bhwfjvnndas Bagla y. Haji Abti Ahviad [\) the construction 
put hy their Lordships on s. 549 was held to be applicable to the 
words "toe plaint shall be rejected" in s. 54 of the Code. We hold 
that the order passed on the 28th of November in this case, granting the 
extension of one day, [244] was a valid order and under the circumstances 

a reasonable order. 

We, therefore, decree the appeal, and sot aside the order of the Court 
below with costs, and we direct the record to be returned to the lower 
Court which will dispose of the case according to law. 

Appeal decreed a^id canHc remanded. 


19 A. 244 = 17 A. W.M. (1897)43 

APPELLATE CIVIL. 

Before Mr, Justice Banerji and Mr. Justice A ikman. 


Sri Raman Lalji Maharaj {Dcfeyidnnt) v. Gopal Lalji 
jVIaHARAJ (Plaintiff).* [12th January, 1897.] 

Act No. XV of 1S77 (Zndmn Limt^a/iou Act), sch. ii. nrt. 6l-~/jitnitation^$uii for 
m<meAj payable to the plainiilJ for m\mey paid for the defendant. 

Under an award two persons were made liable ew;h for the paymont of a 
moiety of the expenses of certain temples which were held joinily. One of ibe 
oersons so mn'ie liable, alleging that he had paid more than hi^ share of the 
expenses, sued the other f>r the balance in excess of the moiety which ho was 
bound to pay under the award. Bel i that the suit was governed by art. 61 oj 
the second schedule to the Indian Limitati )n Act, 1877. and that, although 
the taking of accounts might be uecessarv. tbe suit was not a suif^ for an acconnt 
to which art. 120 of the s^me schedule might apply. Roh'in v. Jwala Prasad f3) 
referred to. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pundit Su7idar Lai and Munshi Kalindi Prasad, for the appellant. 
The Hon’ble Mr. Colvin and Mr. D. N. Banerji, for the respondent, 

JUDGMENT. 

Banerji and Airman, JJ. — The parties to this appeal and the defend- 
ants Nos. 2 and 3 in the Court below are joint owners of certain temples 
in Muttra and Gokal. Disputes having arisen between them in regard to 
the temple property, those disputes were referred to arbitration, and on tM 

•First Appeal, No. 13 of 1895. from a decree of Mauivi Abdul Rahman, Subofdi 
nate Judge of Agra, dated the 5th December 189A. 

(1) 16 B. 263. (3) 16 A. 333. 
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16th of March 1888, an award was made by the arbitrators whicli defined 
the rights of the parties. [248] With the exceotion of three temples, which 
remained the joint property of the parties, all other propert y was divided. As 
regards those temples the award provided that the expenses connected with 
them and the income arising from them should be borne and received in 
equal moieties ; the defendant No. 1, appellaut here, being liable for and 
eotitled to one moiety. The suit out of which this appeal has arisen was 
brought by the respondent on the 27th of April 1893. on the allegation that 
a sum of Rs. 4,000 was due to him by the defendant No. 1 on account of 
a debt which the said defendant was liable to discharge under the award. 
The plaintiff further alleged that he had advanced on account of the ex- 
penses of the temples Rs. 24,100-1-9 ; that the first defendant had paid 
Rs. 4,232-11-3 only : that a moiety of those amounts was payable by the 
said defendant ; that the plaintiff had thus paid more than the half which 
under the award he was bound to pay : and that he was entitled 
to obtain a sum of Rs. 9,933-11-3 on th it account from the defend- 
ant. He further alleged that, according to the practice of the temples, 
in addition to the expenses of the temples, the kitchen expenses of the 
parties iTapeli) and the expenses of keeping pigeons were payable as 
expenses connected with the temples. He prayed for a decree for the 
recovery of the amounts mentioned above, which, together with interest, 
amounted to Rs. 20,641-2-6, after an adjustment of the accounts of the 
temples, and he also prayed for a declaration that the kitchen and pigeon 
expenses were a part of the temple expenses, and should be defrayed 
equally by the parties. As for the item of Rs. 4,000 mentioned above, the 
claim has been dismissed, and we have not to consider the propriety of 
the decree as regards that item. As for the other items, the defendant 
No. 1, appellant here, contended that a great portion of the claim was 
barred by limitation, and that the amount which the plaintiff alleged he 
had paid on account of temple expenses included large sums which repre- 
sented the personal expenses of the plaintiff and were not debitable to the 
temple funds. The amount of those expenses was stated by the defendant 
to be Rs. 15,387-8. The Court below allowed the defendant's pleas as 
regards four of the [246] items objected to by the defendant, amounting to 
Rs. 5,819-13-3. It overruled the plea of limitation and made a decree in 
favour of the plaintiff for Rs. 7,023-12-6. As regards the second prayer con- 
tained in the plaint it held that the personal kitchen expenses of the parties 
were not to form a part of the temple expenses, and it made a decree, with 
reference to that prayer, to the effect that the pigeon expenses and temple 
bhog expenses should be paid, and food for servants, devotees and visitors 
should be supplied by the temples. The defendant who has prefeiTed 
this appeal contends, in the first place, that the Court below has 
erred in bolding that no portion of the claim is barred by limita- 
tion. The Subordinate Judge seems to have been of opinion that the 
suit was one for compensation for breach of a contract, the contract 
being the award made on the 15th March 1888. Although the Subordinate 
Judge does not refer to article 116 of the second schedule to Act 
No. XV of 1877, he evidently was of opinion that that article applied, 
and that, if that article did not apply, no other article in the schedule 
was clearly applicable, and consequently the suit was governed by article 
120, which provides the same period of limitation as article 116, namely, 
six years. It was contended on behalf of the appellant that the suit was 
one for money payable to the plaintiff for money paid for the defendant 
and was governed by article 61 of the schedule. On the other hand, the 
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learned counsel for the respondent argued that the suit was one for an 
Jan. 12. account, and, there being no article in the schedule which specially governed 

a suit for an account of this nature, article 120 was applicable. We are 

Appel- of opinion that this suit cannot be regarded as a suit for an account. It 
LATE is true that in the plaint the plaintiff prays for a decree for monov on settle- 
Civil, ment of accounts, and further adds that, if on an adjustment of accounts, 

a larger amount than that mentioned in the plaint be found payable to 

19 A, 244= plaintiff, a decree be passed in his favour for such larger sum. The 
17 A.W.H. mere fact, however, of the plaintiff asking for a settlement of accounts 
(1897) 43. would not make the suit a suit for an account, unless the main object of the 

suit was to obtain an account. A suit for an account implies an obligation 
on [247] the part of the defendant to account to the plaintiff for moneys 
received or spent on the plaintiff's behalf. Upon the allegation made by 
the plaintiff no such obligation attached to the defendant in r, his case, nor 
was it the main object of the plaintiff to have an account adjusted. The 
gist of the claim appears from the eighth paragraph of the plaint. What 
the plaintiff stated in that paragraph was that both he and the defendant 
No. 1 were liable in equal moieties for all the temple expenses, and that 
he had paid a sum far in excess of the moiety for which he was liable, and 
he sued to recover from the defendant the money which the plaintiff said 
he had paid in lieu of the defendant for what was payable by the defend- 
ant. It is true that for the purpose of granting the relief sought by the 
plaintiff it would be necessary to examine accounts, but tliat would not 
in our opinion render the suit one for an accouub. We think that the suit 
was one contemplated by article 61 of the second schedule to Act No. XV 
of 1877, and was a suit for which three years’ limitation is provided 
in that article. Our view on this point is supported by the principle of 
the ruling of the Full Bench in Rohan v. Junila Prasad (1). The learned 
counsel for the respondent has not attempted to support the opinion of 
the Subordinate Judge that article 116 would apply to this suit. We 
think that that article has no application to this case. 

iThe rest of the judgment, being occupied with a discussion of the 
facts of the case, is not reported — E d.J 

19 A. 247 = 17 A.W.N. (1897) 29 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair, 

BehaRI Lal [DefeyuJant) Jagnanuan Singh {Plaintif].* 

[3rd January, 1897.] 

Execution of decree— Suretu after passing of decree— Mode of realization of sectirity — 
C/’itil Procedure Code, s, 253— Jurisdiction. 

Where after the passing of a de^-reo for arrears of rent a friend of the judgment- 
deb' or entered into a security bond wherebv he rendered himself personally 
liable and hypothecated a share io certain zamindari property to [246J secure the 
due performance of the decree, it eras held that ihe obligation created by such 
security bond could not be enforced b> a Court of Revenue by the sale of the 
bypotbucated property. 

[F., HOC 342; R.. 19 C.P L.R. 104; D., 7 O.C. 210.] 

• Second Appeal, No. 1056 of 1894, from a decree of Kunwar Jwala Prasad. Officiat- 
ing District Judge of Az^ragarb, dated the 14th June 1894, reversing a decree of Baboo 
Sanwal Singh, Subordinate Judge of Azamgarb, dated the I3ch October 1S93. 

(1) 16 A. 333. 
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This appeal arose out of a suit for cancelment of a sale held by a 
Court of Revenue under the following oiroumatances : — 

One Behari Dal Sabu obtained a decree for arrears of rent against 
Datta Singh and Ganga Singh. After that decree had been obtained, 
Jagnanc^an Singh and Balgobind Misr executed a security bond whereby 
they undertook jointly and severally to satisfy the decree of Behari Dal, 
and also hypothecated certain zamindari property as security. The decre- 
tal amount not having been paid, the decree-holder applied to a Court of 
Revenue in execution of his decree for the sale of the property hypothe- 
cated under the above-mentioned security bond ; which property, after 
certain objections having been made by the sureties and disallowed by the 
Court, was sold. The surety Jagnandan Singh thereupon brought a suit 
to have the sale set aside. 

The Court of first instance dismissed the suit, holding that by reason 
of 8. 312 of the Code of Civil Procedure such a suit did not lie. 

The plaintifi appealed, and the lower appellate Court decreed the 
appeal and set aside the sale The defendant-judgment-creditor appealed 
to the High Court. 

Gobind Prasad and KaJindi Prasnd, for the appellant. 

Baldeo Bam, for the respondent. 
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JUDGMENT. 

Edge, C.J., and Blair, J. — The Court of Revenue had no jurisdiction 
to sell the plaintiff’s property. It is true he was a surety ; but he was 
was not a surety to whom s. 253 of the Code of Civil Procedure applied, 
as he became a surety after the passing of the decree. The Court of 
Revenue in our opinion was without jurisdiction. We dismiss this appeal 
with costs. 


19 A. 249 = 17 A.W.N. (1897) 5C. 

[249] MISCELLANEOUS CRIMINAL. 

Before Sir John Edge, KL, Chief Justice, Mr. Jicstice Blair aiid 

Mr. Justice Burkitt, 

Queen-Empress v. Mata Prasad and others.* 

(14th January, 1897.] 

Criminal Procedure Code, ss. 626. 193— Trans/cr of criminal case bv tJie Hiah Court to 
the Court of a District Magistrate — Interpretation of order Practice. 

When a criminal case is transferred by an order of the High Court from a 
Court subordinate toa District Magistrate to the Court of a District Magistrate, 
if it is intended that the District Magistrate shall have power to transfer the case 
to a subordinate Court, that intention will be expressed in the order of the High 
Court. If no such intention is expressed, it will be understood that, in the case 
of a transfer from a Court subordinate to a Di-triot Magistrate to a District Magis- 
trate's Court, that District Magistrate’s Court is expected to try the case itself ; 
but, when the transfer is from the Court of one District Magistrate to the Court 
of another District Magistrate, it will be uaderstood that, unless the contrary is 
directly expressed, the Magietrate of the Court to wbioh the transfer is made has 
power and jurisdiction to apply section 192 of the Code of Criminal Procedure 
and to transfer the case to the Court of any Magistrate euboedinato to him who 
may be oompotent to try it. 

Prosecutions were instituted against Mata Prasad and others in the 
Oourt of a Magistrate subordinate to the Distriot Magistrate of Mirzapur. 

* Criminal Miscellaneous No. 4 of 1697. 
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On application to the High Court these cases were, by order of Blair, 
transferred to the Court of the District Magistrate of Allahabad. That 
order of transfer was worded in a general manner, and contained no 
direction that the District Magistrate should hinaself try the cases so 
transferred. The District Magistrate of Allahabad being unable, owing 
to press of work, to try the said cases himself, made them over, under 
the provisions of s. 192 of the Code of Criminal Procedure, to the Joint 
Magistrate. There being some doubt under the circumstances whether 
it was intended that the District Magistrate of Allahabad should try 
the cases transferred to him himself, or whether he bad power to act 
under s. 192 of the Code of Criminal Procedure, an application was 
made by the Public Prosecutor for an order trauslerring the said cases 
specifically to the Court of the Joint Magistrate of Allahabad. This 
application being laid before a Jiench the following orders were passed 
thereon ; — 

[250] The Public Prosecutor (Mr. E. Chamier) in support of the 
application. 

JUDGMENT. 

Edge, C. J. — This is an application for the transfer of certain cases 
pending in the Court of the District Magistrate of Allahabad to a Court 
subordinate to him. The cases in question were transferred by the order 
of this Court from an Assistant Magistrate subordinate to the District 
Magistrate of Mirzapur to the Court of the District Magistrate of Allaha- 
bad without any further direction being given in the order. Personally, 
I have always understood that, when the High Court made an order of 
transfer in a criminal case to the Court of a District ]\Iagistrate, it gives 
by that order full power to the Court of the District Magistrate to which 
the transfer was made to exercise the same jurisdiction precisely as the 
Magistrate of that Court could have exercised if the case had been insti- 
tuted in his Court unless the contrary was expressed in the order of this 
Court. Cases may arise in which it is desirable that the case should 
be tried by the Magistrate of the District and not by a subordinate. 
In those cases, of course, if the High Court directs that the case is to be 
tried in the Court of the District Magistrate, the District Magistrate must 
try the case and cannot transfer it. Those cases are of rare occurrence, 
and it appears to me that it is highly undesirable to limit the discretion of 
the District Magistrate in the distribution of the work in his district, 
whether originally instituted in bis district or transferred to bis Court. The 
District Magistrate must know better than the High Court can what 
Magistrates of competent jurisdiction are most available for inquiry into 
any particular case. Speaking personally, I should have had no doubt that 
the District Magistrate of Allahabad was competent to make the order of 
transfer which he made in this case. When he took seizin of the case, it 
appears to me thatthe same poweraudjurisdiction devolved on him which he 
should have had if the case had been originally instituted in bis Court and 
he bad taken cognizance of it. Part of that power would have been to order 
the transfer of the case to any competent Court subordinate to his Court. 
It has been my practice, since I sat in this Court first, to include in my 
[251] order words expressing that the District Magistrate, unless I 
otherwise intended, has power to transfer the case transferred to his 
Court to any Court subordinate to him that was competent. If I hap- 
pened not to put those words in, I did not intend to limit what I conceive 
to be the powers of the District Magistrate to whose Court I transferred 
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the ease. Bub, when I made an order intending that on the transfer the 
case should be tried in a particular Court and not transferred, I have 
epeoially expressed in my order that the ease should he tried by the 
partioular Court to which I was transferring it. However, as there may 
be a differenoe of opinion on the question as to the meaning of an order 
drawn up as this order was in a case in which the transfer is from a Court 
subordinate to a District Magistrate to a District Magistrate’s Court, the 
practice which we are prepared to follow in future will he that in such 
oases, if we intend that the District Magistrate should have power to trans- 
fer the case to a subordinate Court, that intention will be expressed 
in our order. If no such intention is expressed, it will be understood that, 
in the case of a transfer from a Court subordinate to a District Magistrate to 
A District Magistrate’s Court, that District Magistrate's Court is expected 
to try the case itself ; but, when the transfer is from the Court of one Dis- 
trict Magistrate to the Court of another District Magistrate, it will be under- 
stood that, unless the contrary is directly expressed, the Magistrate of the 
Court to which the transfer is made has power and jurisdiction to apply 
8. 192 of the Code ot Criminal Procedure and to transfer the case to the 
Court of any Magistrate subordinate to him who may be competent to 
try it. 

In the present case, as there has been a misunderstanding of the 
nature of the order, and to avoid any question in future as to the juris- 
diction, we order notice to go to the respondents to show cause why the 
cases against them should not be transferred from the Court of the District 
Magistrate to the Court of Mr. Duparnex, the Joint Magistrate of Allaha- 
bad, and to bis successor in that Court in case Mr. Dupernex ceases to 
be Joint Magistrate of Allahabad. 

[252] Blair, J, — I assent bo the order that notice go. Tlie order for 
transfer was couched by me in the most general terms under the impression, 
which I still entertain, that an order so expressed transferred the case to 
the full and unlimiteu jurisdiction ol the District Magistrate to whose 
Court it was transferrad. Nothing was placed before me at the hearing of 
the case which would have led me to make a transfer of a more special 
and limited kind. But I think it of the highest importance that the 
practice of the Court in these matters should be uniform. I think the 
suggestion of the Chief Justice as to the course to be followed in future 
will save doubt and difficulty hereafter. I assent to the order proposed. 

Burkitt, J. — I am of opinion that this application is quite unneces- 
sary, but nevertheless I do not dissent from the order proposed, and to 
secure uniformity of practice in the Court I am willing in future to adopt 
the procedure suggested by the learned Chief Justice, though I confess I’ 
am unable to appreciate fully the distinction sought to be drawn between 
a case pending on the iilo of a District Magistrate and one on tlie tile of a 
subordinate Magistrate in the matter of transfer to another district. 1 
would add that, both as a Judge of this Court and formerly as a Disbricc 
Magistrate, I was always under the impression, and .acted upon that 
impression, that when a criminal case was trahsferrod by the High Court 
from any Court in one district to another district, that transfer in no way 
limited the jurisdiotion of the District Magistrate to whom the case was 
fraosfarred to act under the provisions of s. 192 of the Code of 
Criminal Procedure. That opinion 1 still entertain, but, as I have already 
fiaid, I am willing in future to adopt the practice suggestoJ by the learned 

Chief Justice. 
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By the Court. — N otice will go to the repoodents In the manner 
indicated. 
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[On return of the notice, no cause being shown, an order was made 
on the 96h of February, 1897, transferring the cases in question to the 
Court of the Joint Magistrate of Allahabad.] 


19 A. 249 « 
17 A.W.N. 
(18971 50. 


19 A. 253 (F.B.) = 17 A.W.N. (1897» 60. 

[253] FULL BENCH. 

Before Mr, Justice Knox, Mr. Justice Burkitt 
and Mr. Justice Aikman. 


Lachmi Nabain (Plaintiff) v. H. C. Martindell (Defendant).* 

[I5th January, 1897.] 

Act No, JT/I 0/1881 {North.Western Provinces Rent Act), ss. 170. 181 (b)— Execution 
of decree -Altacktnent.s^ObJeotio7i- Objection dismissed for want of prosecution 
— Swii to set aside sale — Limitoiion, 

The limitation provided by s. 191. clause (5), of Act No. XII of 1881 is none 
the less operative because tbe order under s. 179 of the Act. in consequence of 
which a suit has been brought iu a Civil Court, may be hh order made not on 
the merits but in default of prosecution of his objection bv tbe objector, 
Sardhari Lai v, Ambika Pershad (li. Khttb Lai v. Ram 'Lochun Koer (2), 
Kaminee Debxav. Issur Chunder Roy Chowdhry (3). and Sadwi Ali v. Ram 
Dhone Misser 14) referred to. Kallu Mai v. Brojvn (5) discussed. 

[R., 8 A.L.J. 626 (629) = 10 Ind. Cas. 401 (402) ; 6 C.L.J. 362 (364) ; 11 0. C. 100; 5 
Ind. Cas. 890 (891) = 28 P.R. 1910 = 63 P.L.R. 1910=19 P.W.R, 1910.] 

The facta of this case are fully slated in bho judgment of the Court. 
Munshi Madho Prasad, for the ai'pellaot. 

Mr. A. E. Byves, for the respondent. 


JUDGMENT. 


Knox, Burkitt, and Aikman, JJ. — The defendant, who is respon- 
dent to this second appeal, held a decree obtained from a Rent Court against 
one Parmeshri Das. The decree was dated the 5th of November 1891. 
In execution of that decree a grove was attached and put up for sale. 
Sometime after attachment, the appellant, Sahu Lachmi Narain put in 
an objection before tbe Rent Court executing the decree and claimed that the 
grove which had been attached was his own. The objection is not before us, 
but it has not been shown to us that the Rent Court did not, as it was 
bound to do, examine the objector or his agent. We assume, therefore, that 
the Rent Court did act according to law, and we know from the record that 
the 18th of November was fixed for the disposal of tbe objection. On 
tbe 18th of November the parties appeared. The objector stated that 
he bad not had sufficient [254] time to produce certain evidence which 
he wished to produce. He asked for an adjournment, and this case was 
adjourned until the 286h of November, with tbe warning that if he did 
not then produce his evidence, his claim would be dismissed. He did 
not appear on the 28th. The Court waited till the 29tb, and again till 


• Second Appeal, No. 82 of 1896, from an order of Maulvi Jafar Husain, Subordi- 
nate Judge of Bareilly, dated the 15th November 1895, confirming an order of Babu 
Girraj Kiehoro Dat, Munsif of Haveli, Bareilly, dated the g96h May 1895. 

(1) 15 I.A. 123. (2) 17 C. 260. (3) 22 W.R. 39. 

(4) 12 O.L.R. 43. (5) 3 A. 504. 
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the 30cb, and then on the SObh, as he did not appear, his claim was 
rejected for want of prosecution. On the 23rd of January 1895. the 
present suit was instituted hy the appellant, asking that the auction-sale 
which had taken place in the interim might he declared ineffective and 
inoperative. Both the lower Courts have dismissed the suit as barred 
by the limitation rule set out in clause (6) of s. 181 of the Kent Act. The 
plaintiff now in second appeal urges tnat the Courts below were wrong 
in holding the suit to be barred by limitation. Ho contends that there 
was DO adjudication upon his claim under s. 179 of the Bent Act, and 
that, therefore, limitation cannot be deemed to run from the date of the 
order of the 30th November, 1893. In support of bis contention, he cites 
the case of Kallu Mai v. Brown (1). 

The poii»t raised by this contention is one which in our opinion is 
fully covered by the precedent Sardhari Lai v. Amhika Perskad (2). In that 
case their Lordships of the Privy Council remarked that they did not 
know what had taken place before the Subordinate Judge who made the 
order, bub they go on to observe that, whatever may have happens i, ‘ there 
was an order rejecting the claim l»roughb. It was an order within the juris- 
diction of the Court tliab made it.” Thair Lordships go on to point out : — 
'* It is nob conclusive ; a suit may be brought to claim the property, notwith- 
standing the order ; but then the law of limitation says that the plaintiff 
must be prompt in bringing his suit. The policy of the Act evidently is 
to secure the speedy setblement of questions of title raised at execution 
sales, and for that reason a year is fixed as the time wirhin which the 
suit must be brought. *’ The same remarks apply here. For cases like the 
present, s. 181, clause {b) of the North-Western Provinces Bent Act, 
No. XII of 1881, [255] supplies the limitation rule and clearly requires that 
a suit brought in the civil court to set aside an order passed against an ob- 
jector must be brought by that objector within one year from the date 
of the order if he seeks to establish his right to tue property claimed by 
him in the Rent Court. Again we have the cases Khub Lai v. Ram 
Lochun Koer (3), Kaminee Debia v. Issur Chicnder Roy Ckowdkry (4). and 
Sadut Ali v. Ram Dhone Misser (5). These two latter cases are directly 
in point. 

Aa regards the case cited on behalf of the appellant, the facts do nob 
appear bo be very fully stated. If it were the intention of the learned Judges 
who decided that case to lay down that, when an opportunity has been 
given to an objector to establish his claim and be fails to do so and his 
objection is thereupon disallowed, he can still bring the same claim after 
the expiry of the year prescribed by' article 11, schedule ii, of the Indian 
Limitation Act, we should find ourselves unable to follow their decision. 

In the present case the claimant came forward asserting his right. 
The burden of proof was upon him. He was given full opportunity of 
substantiating his right, but he failed to do so. The order passed was 
clearly an order adjudicating upon his claim within the meaning of s. 179 
of the North-Western Provinces Rent Act, and was an adjudication by a 
oompetenb Court upon such materials aa were before it, and to it as such 
the limitation rule laid down in clause (6) of s. 181 clearly applies. The 
suit was properly held to bo barred. We dismiss this appeal with costs. 

Appeal dismissed. 


(Q) 16 T. A. 13S. 
(6) 12 O.Ii.R. 48 
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[256] APPELLATE CIVIL. 

Before Sir John Edge. Kt., Chief Justice, and Mr. Justice Knox. 


Abdus Salam and others {Judgment-Debtors) v. WiLAYAT 

Alt Khan {Decree-Holder).* 

[19th January. 1897.] 

Pre-emption — Decreed -pre-eviptive price paid into Court 6// pre-emptor —Subaeqnent 
partial wiUuiraival bp a creditor of the decree- holder o/ the money so paid m. 

Tbe bolder of a decree for pre-empBon paid the decreed pre-emptive price into 
Court. A creditor of tbe docrec-bolder applied for attachmetit of the money 
so paid in. and ultimitely was allowed by the Court to withdraw a portion of 
it. After tbe decree iur pre-emption baa been confirmed in appeal, the pre- 
emntor applied for possession, of tbe pre-empted property- Beld, that the decree- 
holder wa:i> eutitled to obtain possession, and that it was not competent to tbe 
Court to pay out to anyone but the porsoo entitled to it under the decree for 
pre-emption any portion of the pre-emptive price, so Ion/; as the decree for pre- 
empiiou wis not modified or reversed in appeal. 

[F.. 21 P R. 1902= i79 P.L R. 1901 ; R., 113 P.L.R. 1902 = 76 P.R. 1902 ; 93 P.R. 

1902.3 


The respondent to this anppal, Hakim Wilayafc Ali Khan, obtained 
a decree for pre-emption, conditional on his paying into Court on or 
before the 24th of February, 1890, the sum of Rs. 5,290. On the 21st of 
January, 1890, the decree-holder paid the whole of this amount into Court. 
The defendant vendee aupealed to the High Court. That appeal was 
decided on the 23rd of May 1892. The High Court substantially affirmed 
the decree of the Court below. The wording of tho High Court’s decree 
was as follows ; — *'It is ordered and decreed that this appeal be dismissed, 
that tbe decree of the Additional Judge of Moradabad be confirmed with 
this proviso, that upon the aforesaid plaintiff respondent paving into 
Court the sum of Rs. 5,290, the purchase money, and Ra. 1-9-8, the 
amount of proportionate costs, aggregating Rs. 5,291-9-8, on or before 
thirty days from the 23rd of May 1892, being tho date of the decree of 
this Court, he do obtain possession of tho property in suit as detailed 
and specified in the decree of the lower Court, and that the appellants 
aforesaid and the otl'.er defendant in the suit do pay the aforesaid 
plaintiff respondent the sum of Rs. 285-11-9, tho costs recoverable by him 
in the lower Courts. And it is further ordered that if the [257] aforesaid 
plaintiff respondent fails to pay the said sum of Bs. 5.291-9-8 within the 
time as hereinbefore mentioned, his suit shall staud dismissed, and be 
shall have to pay the aforesaid defendant appellant the sum of Rs- 365-3, 
tho amount of costs incurred by them in this Court and in the lower 
Court.” The decree-holder did not pay io the additional sum of Rs. 1-9-8, 
but he claimed to set it off against the costs awarded to him. Whilst the 
appeal was pending in the High Court, one Sbadi Ram, who hold a decree 
against Wilayat Ali Khan for Rs. 1243-15-10, applied for execution of 
his decree by attachment of that amount out of the sum of Rs. 5,290 
which had been paid in by the pre-emptor for payment to the vendee. 
Tbe District Judge, without giving any notice of this application to Wila- 
yat Ali Khan, ordered the amount to be paid to Shadi Ram out of the said 
deposit- Notice of Shadi Ram’s application was given to the vendee, but 
he made no objections to the application being granted. When Wilayat 


Appeal No, 5 of 1895, under seotion 10 of tfao Letters Patent. 
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AU Kbem applied for possession in execution of his decree, he was met by 
two objections on the part of vendee, fl) that the pre-emptor had not paid 
in the balance of Rs. 1-9-8, and (2) that the pre-emption money having 
been diminished by the sum drawn out by Shadi Ram was no longer 
sufficient. 

The District Judge held that the decree-holder had failed to comply 
with the terms of the decree of the High Court, and dismissed his appli- 
cation for execution. The decree-holder appealed to the High Court. 

This appeal coming before a single Judge was decreed on the ground 
that the decree-holder bad complied with the decree for pre-emption as 
soon as he had paid in the pre-emption price, and that the subsequent 
.action of the lower Court in paying out a portion of it to Siiadi Ram ought 
not to prejudice the right of the decree-holder to possession. As for the 
.question of the non-payment of the sum of Rs. 1-9-8. the single Judge 
held with reference to Ishri v. Gopal Saran (l) that the decree-holder 
was entitled to set off the amount against the costs payable to him. 

[288] From the judgment of the single Judge, the judgment-debtors 
objectors appealed under s. 10 of the Letters Patent. 

Pandit Moti Lai, for the appellants. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Ei>GB, C.J., and Knox, J— The plaintiff in pre-emption paid 
into Court the amount to satisfy the pre-emptive price an<l costs, but 
he appealed to the High Court against the amount decreed. An ingenious 
creditor of the plaintiff presented an application for the attachment ot 
part of the money paid into Court, and extraordinary to say, he found a 
Judge who made an order un his application allowing it. T ereupon e 
amount which he claimed, amounting to Rs. 1.243, was \uiid out of 
Court, neither the defendants nor the plaintiff consenting, ibe plaint- 
iff’s appeal was dismissed. He thereupon demanded possession. He 
was met with the objection that there was not enough money in our 
to pay the decretal amount. That was quite true, but it was no e 
plaintiff’s fault. He had complied with the law. It was the fault of the 
Judge who allowed any one except the defendant in the suit o ■ 

part of the money out of Court, The plaintiff appealed to this Court and 
our brother Aikman, rightly holding that the plaintiff had comphed the 
decree iu pre-emption, held that he was entitled to possession, ilmre 
•cannot be any doubt about it. Whether the unfortunate vendor or vendee 
as the ease mav be, defendant in the pre-emption suit, has now any re 
to get this Es. ■ 1,243, to which he was lawfully entitled 
say. Money paid into Court in a suit cannot be taken out of 
creditor of the man who pays it in so long as the suit is pen , 

the result is that the person who paid ib in is held entitled o 

the money or some part of it. and then the ° ® hia iude- 

it in can only have execution against so much ,,.:i i-to 

meni-debtor would be entitled to take out of Cour . oney P 

Court by plaintiff in pre-emption to be paid over in a of the 

defendant in the suit is in custody of the Court until the result of the 

litigation is known. We dismiss this appeal with costs. 

Appeal dismtssea. 
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[ 259 ] (A similar decision was given in Letters Patent Appeal, No. 23 
of 1895, deci:3ed on the 20th January 1897, the judgment in which was 
as follows : — 

Edge, C.J., and Knox. J. — The decree for pre-emoMon was comolied with by the 
plaintiffs by depositing in Court the anjounf- decreed Unle.-^s that amount was reduced 
subsequently on appeal, it could only be paid out lo the persons who were entitled to 
it under the decree for pre-emption, and neither the plaintiffs nor any one else could 
withdraw a single anna of it unless the pre-emptive pric« were decreased by the order 
of the appellate Court. We dismiss this appeal with co-is.J 


19 A. 2S9»17 A.W N '1897) 43. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Knox. 

Yard {Defendant) v. SaNA-ULLAH [Plaintiff).' 

[2l3t January, 1897.] 

Easement^ Lxght and air — Injioiclion or damages -Act .Yo. I of 1^*11 (Specific Relief 
Act), s. 54. 

It WHS not intended by s. 54 ci the Soe'ific Relief Act. 1877. that a man 
should not have an injunction granted to him unless bis property would other- 
wise ne practically de.stroytd if tbe injunction were not granted. 

Where the plaintiff h^d for over twenty yeirs carried on the bu«inc88 of manu- 
tactuni'g a particular kind of cloth in a certain boui^e, ano tbc defendant built 
in the neighbourhood ofthit house in such a manner as to reader the plaintid's 
bouse practically useless for tbe purposrs of bis manufactur*. »t was Jteld that 
the plaintiff was entitled to an injuuctioii aud not iner-dy to damages, Aynsl^y 
V. Olover (1) and Holland v Wnrfey (^) followed. Dhuvjbhop Ccwnfji Umrigar 
V. Lisboa (3) and G/mnos/mm Nilkani Nadkarni y Moroba Rain Chandra Pai (4) 
referred to, 

[R., 3 N.L-R. 114 fl22).] 

The plaintiff was a weaver carrying on liia business in the city of 
Benares. The defendant owned a house separated from the plaintiff's 
work-room by a narrow lane. The defendant proceeded to rebuild the 
wall of his house which was opposite to the plaintiff's house, and built it 
nearer to the plaintitl s windows than it had been before, whereby, 
according to the plaintiff, _ the light coming to tbe windows of the 
plaintiff's work-room was intercepted and the plaintiff’s business was 
interfered with. The plaintiff accordingly sued for the demolition of the 
new wall which had been built by the defendant. 

[260] The defendant denied that the plaintiff had acquired any 
easement of light in respect of his work-room, aud denied that he had 
built the wall in dispute nearer to the plaintiff’s house than it was 
formerly, or that it in any way interfered with the access of light to the 
plaintiff’s windows. 

The lower appellate Court (Additional Munsif of Benares) found 
that the defendant had built his new wall closer to the plaintiff’s house 
than the old one was, but that such action had not interfered with the 
plaintiff’s light, and dismissed the suit. 

The plaintiff appealed. Tbe lower anoellate Court (Subordinate 
Judge of Benares) found that the plaintiff had acquired an easement of light, 

• Appeal No. 13 of 1896, under s. 10 of the Letters Patent. 

l^v Pa ^ »3) L.R. 26 Cb. D. 678 (655). 

( ) 13 B. 262. 1^1 IQ p AfiA^ 
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which was materially interfered with by the defendant’s new wall, and 
made a decree in favour of the plaintiff for the demolition of the defend- 
ant’s wall. 

The defendant appealed to the High Court and his appeal, coming 
before a single Judge of the Court, was dismissed. The defendant 
thereupon appealed under s. 10 of the Letters Patent. 

Babu Saiya Chandar Mukerji, for the appellant. 

Mr. A7?iir-ud'di7t, for the respondent. 

JUDGMENT. 

Edge, C.J., and Knox, J. — This was a suit for an injunction. The 
plaintiii had been entitled to light and air to the full extent of his window 
for over twenty years. He carried on the business of a manufacturer of 
kinooh at Benares. The defendant proceeded to builii a wall which would 
have the effect practically of reducing the plaintiff's light to such an 
extent that he could not carry oil his business. The lower apoellate 
Court granted an injunction. It is said in appeal heie that the lower aprellate 
Court had no jurisdiction to grant an injunction because it could have 
awarded damages ; and the decision in DhuJijibhoy Coionsji Utnrujar v. 
Lisboa (l) and Ghanasham Nilkant Nadkarni \\ Moroba Bam Chnndra 
Pai (2) were relied on. In our opinion the rule of law in such cases was 
correctly laid down by Sir George Jessel in Atjnsley v. Glooer (3) and 
by the late Mr. Justice Pearson in HoUand v. £261] Worlry (4), In our 
opinion it was never intended by the Legislature that a man sitould not 
get an injunction unless his property would be practically destroyed if 
the injunction were not granted. Here there was substantial injui> and 
wrongful injury to the plaintiff's rights. The plaintiff was entitled to the 
injunction which he got. We dismiss this appeal witti costs. 

' Appeal dismissed. 
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PULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox, 
Mr, Jtistice Banerji, and Mr. Justice Aikinan. 


Sri Kishrn Lal (Defendant) v. Atma Ram (Plaintiff), 

[22nd January, 1897.] 

PHncipal and agmt-Lambardar and co-.ftarer-Lam^rdar 

—Suit by pre~emptor to recover profits accruing between Uie date of his decree and 

the time when he obtained muiaftion of names. 

H,M that a pre-omptot who had obtained a dooree lor pre-emption 
of k Bbato in a pore zamindari .illaRe could not eoooeaelul.y 
against the judgment-debtor co-eherer lor the profits ol the 
aiming between the date ol the original decree and ‘P« 

mutation nf namea, each profits having been oolleo.ed by ‘'X. be 

paid over to the judgment-debtor ; inasmnch as neilher '““‘’“‘i .u^ 

oonsidered as an agent of the oo-eharer. whoso posseaeion ol *>>o p . 

posaession of hie principal, nor was there any obligation on the co-sharer to 

ooUeot the profits and hold them to the use of the plaintiti. 


* Appeal No. 85 of 1895f under s. 

(1) 18 B. 969. 

(8) L, B. 18 Eq. 444. 


10 of the Letters Patent. 

(2) 18 B. 474. 

(4) L. R. 26 Oh. D. 670 (696). 
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In this case Atma Bam, the plaintitf, brought a suit for pre-emption 
of certain property of which Sri Kishen the defendant was the vendee. 
The suit was decreed, and the decree became final in December 1891, 
when the case was decided by the appellate Court. The plaintiff had, 
however, in March 1890 deposited in Court the pre-emptive price accord- 
ing to the decree of the Court of first instance. 

The suit, out of which this appeal has arisen, was brought by the 
pre-emptor Atma Ram to recover from the vendee profits of [262] the 
ure-empted property from tlie lime when he paid in the pre-emption 
price down to the date of his actually gutting mutation of names in his 
favour on the lOt-h of May 1882. 

The Court of first instance (Munsif of Phaphundl disinissel the suit, 
finding that the profits claimed had never been receive! by the vendee, 
bub that they had remained in the hnnds of the lambardar, from whom 
the plaintiff might, if he had chosen to take the necessary steps, have 
recovered them. 

The plaintiff appealed, and t)ie lower appellate Court (Additional 
Subordinate Judge of Mainpuri) dismissed the appeal and confirmed the 
decree of the Munsif. 

From this decree the plaintiff appealed to the High Court. The 
appeal came before a single Judge, who. on the finding that so long as 
the pr^-einptor had not got mutation of names in his favour the vendee 
alone could realize the profits, and that the vendee was in default in 
allowing tliose profits to remain in the hands of his agent the lambardar. 
decreed the appeal. 

From tlie judgment of the single Judge the defendant-vendee apuealed 
under s. 10 of the Letters Patent. 

Babu Satfjd Chand<ir Mukcrii, for the appellant. 

Babu Bans Oopal, for the respondent. 


JUDGMExNT. 


EDGL, C.J. — This was a suit to recover money, which, it was alleged 
by the ilnintiff, the defendant ougnt to have received from a lambardar. 
The facts are simple. The plaintiff in this suit was a co sharer in a vil- 
lage in which the custom of pre-emption prevailed. The village was a 
pure zamindari village. .Xnother c j-sharer sold a fractional sliaro in the 
village to the defendant to this suit, who ss the appellant in this appeal. 
Thereupon the present plaintiff l)ronght a suit for pre-emotion against the 
present defendant-appellant, and on thu 4th of March, 1890, obtained a 
decree for pre-emption con iitional on his paying within one month 
into Court the decreed pre-emptive price nnl certain costs. On the 
14th of March, 1890. the present plaintiff’ paid the decretal amount 
into the Court. The present defendanr. appealed against the decree 
for pre-emption. His appeal was uismissed in December, [263] 1891. 
and there was no further appeal. On me 10th of May. 1892, tbe present 
plaintiff obtained mutation of names in respect of the sliare which he had 
pre-empted, and on the I2r.h of September, 1893, he instituted the present 
suit for the profits of the sliare between the 14th of March 1890 and tbe 
10th of May 1892. 

The profits of the }>re-empted share had been received in due course 
by the lambardar of the village and had nob been paid over either to the 
plaintiff or the defendant, and neither of them had brought any suit 
against the lambardar for profits. 
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The plaintiff says that the defendant was under an obligation, on the 
facts stated, to realize from the lambaidar by suit or otherwise the share 
of the profits in respect of the pre empted share, and he claims to recover 
that share from the defendant by this suit. 

The suit was dismissed by the first Court. The plaintiff s appeal 
was dismissed by the Court of first apueaU He then brought an anpeal 
to this Court from the decree of the Court of first appeal. His appeal 
was decided by a Judge sitting singl>. The Judge decreed the appeal, 
holding that the defendant was tlie only person who could have compelled 
the lambardar to pay the profits. The learned Judge was also of opinion 
that the lambardar was in law the agent for tlie defendant and that the 
defendant was liable because he allowed the profits to remain in the 

pocket of his agent. t r n 

In my opinion a lambardar is lor some purposes the agent ot the co- 

sharers, but it is quite clear to me that he is nob an agent ot the same kind 

as an ordinary agent appointed to collect rents. In the case of such an 

ordinary agent appointed to collect vents, the person who appoints him 

would be liable for any wrongful acts done in the course of his employ- 
ment, but that is not the position between a co-sharer and a lambaidai. 

In my opinion it is not correct to say that rents received by a lambardar 
and not paid out by him in the distribution of profits are hold by him 
under circumstances which would make a co-sharer liable for any mis- 
feasance of the lambardar in the disposition of the rents. It is somewhat 
difficult to express, but what I mean is that tlie lambardar is not such an 

[264] agent for the co-sharers as would make it true in law to say that 

the rents received by him were in the hands of the co-sharors. 

On the other point, as to whether this defendiint could or could not 
have compelled the lambardar to pay over to liim the profits of his shaie. 
I express no opinion. 1 think it safer to reserve my consideration of that 
question unbU it actually arises and has to he determined, and I do no 
think it is necessary to determine it in tins case, for this that it 

appears to me immaterial whether this defendant was oi \\as noct m ^ 

person who could have compelled 1 he lambardar to pa> ovei to um 

fits of the share. The defendant had not received any of the <>* ^ 

share. The share was not represented by hindamthe possession of thodefend- 
ant out of which he could have made a profit : it merely was represented 
by a fractional share in a zamindari village. No question o rnesne pro 
could arise ; and, in order to hold that the defendant was liable under the 
circumstances, it would be necessary to show that there "’as, e.thm by 
statute law or by contract or hy general principles o jurispi , 

obligation cast upon the defendant to collect these profits frona th 
lambardar and to hold them for the plaintiff. The statute ^ “ 

lam aware, imposes no such obligation. The statute law^able a 

plaintiff, as in this case, to avail himself to the ° ^ f ns trastee or 

he has obtained, but it does not compel a defendant “ct as t™stee o 

as an agent for the plaintiff while the plaintiff is sleeping o 

under the decree. There is no question of any 

parties out of which an obligation could arise, and, ® j have 

L the only possession of the property which the defendant have 

had was the receipt of the profits which the de . . ^hliged 

and, as I am unaware that the unsuccessful defenda niaintiff 

to act as the agent for the successful plaintiff to collect ^hat the p am^ff 
may be entitled to collect himself, I cannot see where any obligation 
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I would allow this appeal, and, setting aside the decree of this Court, 
I would dismiss the appeal to this Court, with costs of this anpeal and 
of the appeal to this Courc, and restore and affirm the decree of the Court 
of first appeal. 

[265] Knox, J. — I concur in what the learned Chief Justice has just 
said that the defendant inihiscaseis not liable. The plaintiff got his 
decree in March, 1890, which he could at once have enforced, and under 
which he could have taken possession. He did not do so, and he seeks to 
make the defendant vendee liable on the ground that the defendant was in 
possession and had the opportunity of realizing the profits. As a matter 
of fact, it has been found t^at the defendant received no profits at all, and 
1 ooubt whether he could in any case have recovered them from the 
lambardar. In any case T hold that he was not liable. I would allow 
this appeal, and concur in the order proposed. 


BanEB.7I, J. — I am entirely of the same opinion as the learned Chief 
Justice and have nothing to add. 

AikmaN, j. — I concur with the learned Chief Justice in thinking that 
this appeal should be allowed. It seems to me that what led the learned 
Judge who decided the appeal to this Court to adopt the view which he 
took was the impression in his mind, as set forth in his judgment, that 
the defendant alone could compel the lambardar to pay to him the profits 
for which the plaintiff sues. If this view were correct, much could be 
said in support of the learned Judge’s decision. But it seems to me to 
be a mistake to say that the defendant in this case was the only one who 
could compel the lambardar, in whose hmds the profits were, to pay 
them. It is extremely doubtful whether he could have compelled the 
lambardar to pay. My own view is that a suit by the defendant-vendee 
whilst the decree dispossessing him was in force would certainly have 
failed. But, in any case, I would hold that tlie plaintiff could have recovered 
the profits from the lambardar had he taken the proper steps. By 
the force of the decree which the j.ildintiff had obtained, and by his pay- 
ment into Court of the purchase-mottoy on the 14th of March 1890. his 
title to the possession of the properr.\ , so far as the first Court was con- 
cerned, became from the date of payment absolute. It is true that the 
defendant vendee did file an appeal against the decree in the pre-emption 
suit, but that fact alone would not have prevpnted the successful plaintiff 
from [266] obtaining pos'^ession. The suit is to recover profits for the period 
which elapsed between trie date on which the plaintiff paid the pre-emptive 
price into Court and the date on which he got his name recorded in the 
revenue papers. It is true that, until be got his name recorded io the 
revenue papers, he could not have maintained a suit in a Court of 
Revenue for the profits, but I cannot see that there was anything to pre- 
vent him suing the lambardar in a Civil Court to recover these profits. 
The tenure of the vendee after the pre-emptor had paiu the money into 
Court was, it must be admitted, of a most precarious nature, as he might 
any day have been ousted by the decree-holder. Under these circum- 
stances, I fail to see that he was under any obligation to take steps to 
realize from the lambardar the profits of the share, which had ceased to be 
his ; and, as I have said above, my ooinion is that the lambardar might 
have successfully resisied any attempt by him to realize these profits. 
The lambardar was not an agent for Sri Kishen, the defendant, personally, 
but was only an agent for him whilst he was a co-sharer in the village, 
and, when he ceased to be such, any agency which might previously have 
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existed came to an end. For these reasons, I conour in thinking that this 
appeal should be decreed, and I concur in the order proposed. 

By the Court. — W e allow this appeal, and, setting aside the decree 
of this Court, we dismiss the appeal to this Court, with costs of this 
appeal and of the appeal to this Court, and restore and affirm the decree 
of the Court of first appeal. 

Appeal decreed. 

19 A. 267 (P G.( = 24 I. A. i = 7 Sap P.C.J. 117. 

[267] PRIVY COUNCIL. 

Present : 

Lords Watson, Eobhoicse and Morris, and Sir B. Couch. 

[On appeal from the High Court at Allahabad.] 

Nawab Ibrahim Ali Khan {Defendant) v. Ummat-ul Zohra {Plaintiff). 

[20th November and 9th December, 1896.] 

Evidencc^Muhavtinadan law-^Alleged gift by a Atuhammadayi faOier to his son. 

Oovernmeat securities were indorsed and delivered by a Mubammadao father 
tohU eon in the presence of thi local Tr<;asury Officer. On the question, raised 
alter the laibec’s death, whet''cr this was intended to trariflier the ownership, or 
was a tenami transaction, leaving the true ownership in Che father, the courts 
below had drawn different inferences from the proved facts. The first Court 
decided that the ownership had been changed, the notes having been gfVen with 
only a reservation of the temporary use of the iuterest The High Court found 
that ihe ownership remained in tbo father. 

On a review of the position of the parties at the time, and of their subsequeot 
conduct down to tbe father’s death, the Judicial Committee affirmed the judg- 
ment of the High Court, on the evidence, pointing out that the first Court's 
theory of the reserva'ion differed from the case alleged by the defendant and from 
that actually made out by the plaintiff at tbe hearing. 

[R., 37 B. 31=4 Bom. L.E. 754; 9 A.L.J. 300 = 14 Ind. Cas. 61 (62).] 

Appeal from a decree (27fch February 1894) of the High Court, 
reversing a decree (30bh September 1891) of the Subordinate Judge of 
Agra. 

This suit was brought by Begam Ummat-ul-Zohra to obtain, against 
her elder brother, her share, valued at Rs. 21,679, of the estate left by 
their father, Nawab General Muhamma ) Hasan Khan. 

The question on this appeal was whether certain Government pro- 
missory notes, and cash representing them, were part of the estate of the 
Nawab at his death, or, by reason of their having been given by him 
while living t*) his son, belonged to the latter. 

The late Nawab made a will, as to which the facts are stated, as well 
as all the other facts in the case, in their Lordships' judgment. 

There were other children of the late Nawab, another son, and 
another daughter, besides the plaintiff and the defendant. 

On the 28th September the late Nawab executed a power appointing 
his elder son his agent to draw the interest on the [^268] promissory 
notes and to get them renewed. On the 5th March 1885, he indorsed and 
delivered them to his elder son in the presence of the Treasury Officer at 
Agra. They were renewed in the name of that son on the 2l8b March 
in the same year, and retained by him in hia possession. 
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On the 25th June 1886 the father died. The promissory notes, or 
their value in cash, R'?. 1,01,000, were the only part of his estate yield- 
ing any income, and rest of his property was of little value as compared 
with this part of it. In 1887 suits were brought by the daughter, Hazrat 
Begum and the son, Muhammad Ali Mirza, to have tlie notes declared 
part of their father’s eatate. Those suits ended in a compromise by 
whicii the plaintiffs got decrees for narts of their respective claims. By 
agreement of the parties to the present suit, instituted by the Begum 
Ummat-ul /ohra on the 5th July 1890, t.lic evidence taken in those suits 
was treated as evidence in the present one. The defendant’s case svas 
than the whole of the Rs. 1,01,000 had been transferred to him as a gift 
followed by delivery, and was complete bv law The Hubordinato -Judge, 
having framed an issue upon this defence found thi,t the transfer of the 
5th March 1885, by the father to the son, was not a merely formal pro- 
ceeding by which it was not intended to vest the property in him nut was 
an actually operating gift, accompanied by possessi«)n of the principal 
money. This gift had been subject to certain reset vations of the interest 
upon the notes for the donor’s lifetime, and after his death for certain 
stipends payable out of that interest The Judge found tliat the notes did 
not form part of the estate left by tlie father : and decree I the pUinriff’s 
claim only for her proportionate share in the sale proceeds of a house 
and moveables, with other rights of property, the value of such share 
amounting only to Rs. 1,757. He directed that each party should 
pay their own costs. His judgment referred tn Nawah Unijad Ally 
Khan v. Mohumdee Begum (l), decided in 18(>7, a case which had 
been relied on for the d^'fenco. The judgment stated that to be a case 
[269] in which the father had transferred to his only son Government 
pacers by indorsing them to the son, but had reserved to himself the use of 
interest thereon during his lifetime. On that state of things it had been 
held bv this Committee that the father intended to transfer the promissory 
notes with the above reservation, and that, uiid«r the circumstances, the 
validibv of the intended transfer was not affected tlierehy. 

The plaintiff appealed to the High Court, and the defendant 61ed a 
cross-objection to obtain his costs. 

A division Bench (TYRRELL and BL.-MR. -IJ.) found " that the 
'■ defendant was not the exclusive owner of the promissory notes once 
“ belonging to hi'* father ; and that in June 1886 the whole of the notes 
formed p irt of an unalienated estate of General Muhammad Hasan 
Khan.” The appeal was decreed witii costs in both Courts, and the 
defendant’s objection dismissed. 

On ibis appeal, Mr. U. Cowell and Mr. G. E. A. Ross for the appel- 
lant argued that the indorsement and delivery of the notes passed the title 
thereto, in accordance with Act XXVI of 1881, s. 50; and that the 
presumption, in the absence of proof of their having been subjected to a 
trust for the donor, w'as that the beneficial interest therein passed to the 
donee. The case of Nawab Umiad Ally Khan v. Mohxnndee Begum (1) 
showed that by Muhammadan law a valid gift could be made with a 
reservation by the donor for himself. Here the evidence was that a 
reservation was made of the usufruct, not continuing, but only for the 
life of the donor, and until certain payments should have been made after 
his death. Till then the gift would be of the principal. That, on the 
other hand, a mere nominal transfer should have been made, was not 
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borne out by the evidence, express declarations by the father having been 
made which would be inconsistent with that intention on his part. 
Inferences from his conduct did not outweigh his own expressions, and 
such inferences were consistent only with the reservation by him of a 
temporary, and limited, interest for himself and his own purposes. 

[270] The respondent did not appear. 

Afterwards, on the 9th December, their Lordships’ judgment was 
delivered by Lord Hobhouse. 

JUDGMENT. 

The appellant in this case, who was the defendant in the original suit, 
is the eldest son of the late Nawab General Muhammad Hasan Klian, 
who in these proceedings has been commonly called “ The General.” The 
respondent, who was plaintitf below, and who does not now appear, is his 
eldest daughter. He died on the 25bh June 1886, leaving also another son 
and another daughter. This suit was instituted by the plaintiff to obtain 
her legal share of the General's estate. The defendant does not dispute 
her right to that, hue as regards a sum of Rs 1,01,000 secured by Govern- 
ment promissory notes, and a sum of cash the produce of those notes, he 
contends that they form no part of rhe General's estate, bub are his own 
property by virtue of a gift made by the General in bis lifetime. 

The other son and daughter also sued for their shares, and were met 
by the same plea. They obtained decrees in their favour from the then 
Subordinate Judge of Agra, but pending appeals to the High Court com- 
promises were effected ; and these previous suits are of no importance now 
except for the circumstance that evidence taken in them has by consent 
been used in this suit. 
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As regards th« overt acts of the parties there is not much dispute ; 
but the Courts below have drawn different inferences from the proved facts. 
Notes of the state ! value were undoubtedly transferred by the General to 
the defendant on the 5bh March 1885, and were afterwards renewed by the 
defendant in his own name. The question is whether this transaction was 
intended to be a transfer of the true ownership or was a henami transaction, 
leaving the true ownership in the General. To determine that it is 
necessary to see, first, what was the position of the parties at the time, . 
and, secondly, bow they conducted themselves between that time and 
the General’s death. 


It is mentioned by both the Courts below that in the year 1876, the 
General executed a registered deed conveyiog to the defendant [271] bis 
whole property, including the promissory notes. In the former suits the 
defendant rest^ his title on that deed. But it was shown that at the 


same time the General made a will, showing that his heirs were still to 
get their shares out of the transferred property. The defendant then 
gave up his claim under that deed, and he has not renewed it. But he 
and his legal adviser Mr. Willis have in their evidence represented the 
General’s endorsement of the notes as being a completion of the gift left 
imperfect by the transfer-deed of 1876. The High Court on the other 
band have referred to the same transfer as showing that the General then 
intended that a transfer, on the face of it complete, should not interfere 
^ith the claims of his other heirs. 

On the 28th September 1880, the General executed a deed by which 
he appointed the defendant to be his attorney in the Treasury Office at 
Agra to realize interest under promissory notes, and to get the specified 
notes renewed. The defendant after that drew the Interest, but .the 
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General bad the disposal of it. Such was the position of affairs up to 
the 5th March 1885. Tt should be added that the notes were at this 
date, and continued to be, the sole source of income, to the General. 
He had some other property, hut it produced no income, and it was 
Council, worth less than Rs. 20,000 to sell. It is also clear that the General had 

become very infirm in more than one way. 

The only material witnesses who speak to the circumstances of the 
endorsement are the defendant himself, his pleader Mr. Willis, and 
Ml*. Hollinpbery the Treasury officer in whose presence it was made. There 
7 ^‘*^*^* is indeed another witness called, one of the clerks of the Treasury, who 

^^7' professes to have been present, and who relates particulars more in the 
defendant’s favour. But his story is on the face of it suspicious ; it is 
not consistent with the accounts either of the defendants or of Holling- 
bery ; and both the lower Courts pass it over in silence. Tlieir Lordships 
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do the same. 

Mr. Willis was consulted by the General about his affairs at various 
times prior to March 1885. He was informed of the [272] transfer-deed 
of 1876, and of the power-of-attornoy. Ho pointed out that endorsement 
was required for complete transfer of the notes. Then ho says : — 

“ I suggested to him tliat after he had endorsed the promissory notes 
“he should make over possession of the notes to his son, Ibrahim AH 
“Khan, and in the presence of Mr. Hollingbery and his son to say that 
“he had gifted them to him of his own free will, and that they formed his 
“exclusive property, and that neither the General nor his heirs or relatives 
“have any claim or right over thorn. From what I knew of the Muham- 
“madan law I thought that that would be sufficient for a gift.” 

Thedefendant says that he and his father wont alone to Hollingbery’s 
office and stayed half an hour. He further states : — 

“ When my father went to Mr. Hollingbery there was no talk with 
“ him, but when my father's hand was shaking at the time of signing 
“Mr. Hollingbery said to me ‘ Guide your father’s hand.’ In renly to the 
“ question regarding the conversation which the witness’ father had in 
“ the office before Mr. Hollingbery, in respect of the gift (the witness, 
“ stated) : ‘ This conversation did not take place hotwcon mo and my 
‘ father, but it took place between my father and Mr. Hollingbery. 
“ ‘ My father was asked by Mr. Hollingbery whether he wanted to give 
“ ‘ the notes in gift, and my father replied, yes, he wanted to give them 
“ ‘ in gift. This conversation took place in English. My father could 
“ ‘ speak broken English. I was all the time sitting there quite silent.’ ’’ 

A little afterwards he says : “ AU that Mr. Hollingbery said to me is 
“ what I have stated above in English. Besides this there was a talk n 
“English between my father and Mr. HoUingbery, and what is usual in 
“ a gift was also done.” 

The defendant’s examination extended over eight days between the 
22nd of November 1887 and the 11th of January 1888. He gave the 
evidence above quoted on the 28th of November, By the 10th of January 
it occurred to him to say something more. On that day he was examined 
by Willis and answered a question about the endorsements. The following 
is the Judge’s note : — 

[273] ‘ * After having given this answer to the question, he also added : 
“ * He made them over before Mr. Hollingbery, the Deputy CoUector, and 
“ ‘ said ; I make a gift of these to Muhammad Ibrahim Ali Khan. They 
“ * belong to him, and in them I or any member of the family has no 
“.•rigbt/’V 
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Their Lordships cannot believe that the defendant did not give at first 
:a full account of what was said ; or that the important addition he made 
aix weeks afterwards was not a repetition of what was said by or to 
Mr. Willis, rather than of his father’s declaration. 

Mr. Hollingbery was examined on the 19th January 1888. He 
•deposes as follows : — 

General Muhammad Hasan Khan appeared before me when ho 
signed the endorsements. I cannot recollect what conversation passed 
between us at the time. 1 remember his son (pointing to Ibrahim Ali 
Khan) was with him at the time. 1 remember so far that I understood 
the transferor to say that, owing to his extreme old ago, ho iiad trans- 
ferred the notes to his son. Judging from the renewal certificate, the son 
must have taken renewed Government notes instead of these. General 
Muhammad Hasan Khan signed the endorsement in my presence. Ho 
did so in my official capacity as Treasury Officer. 

To Court (Mr. Ball) : — To the best of my I'ecollection the General 
“signed the endorsements unaided. If any one had held his hand, and 
he had written with his assistance, I would liave refused, or at least 

^ 4 * 

certainly noted that fact in making the certificate.” 
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He was e3;amined again on commission in this suit, but added no- 
thing. It is clear that he knew nothing about the important declaration 
comprised in the defendant’s afterthought. 

If the history of the case stopped at this moment, it would present 
some doubtful considerations. In 1876 the notes were the subject of a 
benami transfer to the defendant. In 1880 he received power to draw the 
interest, but when drawn it was distributed by the General. In 1885 the 
General under Willis’ advice perfected the legal transfer to the defendant. 
He did so, as Hollingbery [274] understood from him, on account of his 
extreme old age. Old age may be a good cause for transferring such 
dominion as enables the transferee to deal with others ; but whether it 
would induce the General to strip himself bare, and to leave himself and 
the rest of his family at the mercy of his eldest son is another considera- 
tion. If, as Willis avers, he was then advised to make a formal public 
declaration disclaiming all interest for himself and his heirs, he did not do 
it. Considering the extreme readiness of Indian owners of property to 
admit the idea of benami transfers, and considering what the General bad 
already done with this very property, it would be at least very doubtful 
whether the transaction of 1885 was not of the same character with that 
of 1876. Then comes the question what light is thrown on the transaction 
by the subsequent conduct of the parties. 

Immediately after the endorsement the General set about making a 
will, which was prepared by Mr. Willis. That gentleman tells us that 
the General and the defendant came to his office, where the parties con- 
ferred. 

"The General woundup by saying : ‘Bear witness, Mr. Willis, that 
^^I have gifted the notes to Nawab Ibrahim Ali Khan, and that these are 
his property and that neither I nor my kkandan have any right or 
claim over them.’ These words he repeated twice. On both occasions 
the eldest son, Ibrahim Ali Khan, had come with his father.” 

He is substantially corroborated by the defendant# If these declara- 
tions could be taken as they are stated, and as being a true expression 
of the General’s mind, they would be very important. But they are so 
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inconsistent with the overt acts which followed that they cannot be 
relied on : and neither of the Courts below has relied on them. 

The will was duly prepared, and on the loth of July it was 
signed. By it the General gives all his property to the defendant, 
subject to payments which he directs the defendant to consider as 
a trust or charge on the property bequeathed. These payments 
consist of life annuities amounting to Rs. 1,700 a year, and of [276] 
annuities and other payments, eitlier in absolute perpetuity or of a 
permanent nature, amounting to Rs. 910 a year. Tlio defendant says 
■ that his income from tiie notes is about Rs. 3,662 a year. Making full 
allowance for the facts that life annuities to the extent of Rs. 420 a year, 
given to the defendant’s wife and daughters, may be discontinued at his 
discretion, and tliat there was some property which, though producing no 
income, mitjht be sold to meet part of the charges, it is clear that the 
General looked to the notes as the source of payment. Willis can suggest 
no otlier source. He says > I have heard of nothing else yielding an 
" income except these promissory notes. The will mentions no source from 
“where the monthly allowances and other charges wore to be paid. I 
“ cannot suggest any other income but the interest of the note-^. The 
“ Government promissory notes were excluded from the description of the 
“ properties given in the will. I asked the General from what source these 
“ charges and allowances were to be paid. He said his son would pay 
“ them from his own income. At tliat time T did not koow if Ibrahim 
“ Ali Khan had any income indepeiidently of the notes. Do you now 
“know if he had any? I don’t know.” It is impossible to believe that 
the General looked on the defendant as the true owner of the notes when 
he was making so large an inroad on them. The defendant says that the 
will was read out in his presence, and that he did not object to any of the 
clauses in it. Id point of fact the will has never been treated as valid in 
law. Its importance consists in the light it throws on the intentions of 
the General. 

Then comes another important piece of evidence. The General was 
in the habit of making out monthly statements of amounts payable to his 
family and servants, from himself downwards, and of paying those 
amounts. That practice was continued after the endorsement just the 
same as before. So far as the recipients could see or know, the money 
remained the money of the General. 

Being examined on this point on the 24th November the defendant 
” The members of the family and servants used [276] “ to receive 
” their pay from my father, i.e., he used to pay them with his own hand. 

“ So long as ho was alive he sent for the servants and the members of the 
“ family and the relations, and paid them with his own hands.” That is 
quite intelligible if the Genei'al remained the master of the income : other- 
wise not so easily intelligible. 

Between the 24th November and the lltli January the defendant, 
probably being advised that his statement was damaging to him, sought 
to modify it. In answer to his own pleader, Willis, he says : — 

“ Dr. Mukand Lai was our family doctor. I used to pay his money ' 
“ and used to have it paid by my father. Out of reverence and respect, I 
“ used to have it paid through him. Similarly, after the transfer of the 
“ notes, I used to pay the monthly allowances fixed for my brother and 
“ other members of the family as well as the servants ; but I used to have ^ 
“ the.payment made through my father. Besides reverence and respect^ 
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there was this special ivason for making payments through my father, 

that if money had not been paid through his hands, those persons should 
not have obeyed his orders* 

Q- there any special reason why they should not have obeved 
his prder ? 

A . — He had transferred the notes to me.” 

The truth of those as^ertions it is impossible to test. As far as overt 
acts went, the General remained paymaster to the end. 

The Subordinate Ju.ige, not the same official who tried the previous 
oases, found in favour of the defendant. Ho thought indeed that the facts 
subsequent to the endorsement of the notes tell against the defendant. 
But he held that they admit of explanation. His theory is than the 
General, though giving away the notes, reserved to himself the right of 
using the interest during his lifetime and of charging the income with 
certain bt^quests to be paid after his death. He made a decree according- 
ly! giving the plaintiff her share of the general estate, but no part of the 
notes or cash. 

[277] The High Court came to a different conclusion. They point 
out that the Subordinate Judge’s explanation is a mere theory without 
evidence. Their Lordships add that it is against the evidence of the 
defendant and his pleader. Their case throughout has been that the gift 
was complete on the 5th of March 1885. Both were examinrd closely 
upon the circumstances of the endorsement, and both asserted an absolute 
gift divesting the General of all interest in the notes. From beginning to 
end, neither in pleading nor in evidence, do they give a hint of the very 
peculiar, and very vague, bargain now suggested. The case actually made 
has in the judgment of both Courts broken down. It is hardly right, to 
invent a new case when the judgment comes to be delivered. At all 
events there is no material evidence except such as has been stated 
above. In their Lordship’s judgment the conduct of the pardes after the 
endorsement removes every doubt which might otherwise have affected 
that transaction, and leaves it certain that the General remained the 
true owner of the notes. 
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Their Lordships will humbly advise Her Majesty to dismiss this 
Appeal and affirm the decree of the High Court. 


Appeal dismissed. 


Solicitors for the appellant : Messrs. Barrow and Rogers. 
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PBIVY COUNCIL. 


Present : 

Lords Hobhousey Macnaghten and Morrist and Sir R. Couch. 

[On appeal from the High Court at Allahabad.] 

-Bitto Kunwar [Appellant) v. Kesho Prasad Misr (Respondent). 

[4th December, 1896 and 6th February, 1897.] 

Act No. 11 of 1882 (Indian Trusts Act), ss, 63, 64 — TVmsJ not esiablished^Civil 
procedure, a 18— Res judicata not made out. 

A olaim saade for a share of property by ioheritance from a deceased ro' 
lation who had been in joint possession of it with the defendant, was met by the 
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defence that the estate bad been jointly held for religions and charitable pur- 
poses under a will, the deceased haviDg bad 00 beneficial, or heritable, interest. 
The defendant alleged that the original onner of the property bad bequeathed 
the property in trust for these purposes. The claimant alleged a revocation 
of the will, and denied that there was such a trust. 

The judgment of the High Court, decreeing the cUnn. observed that, even 
assuming that there had been a trust under the will, recogoised by ibe oeceased 
and the defendant, the property which had come into their possession had been 
[278] by them appropriated, from the first, to tboir own purposes, aud bad been 
.so long held by them adversely to the trust title, that the defendant c^uld not now 
allege that there was no beneficial interest transmissible by inheritance. Upon 
this the Judicial Committee pointed out that no trusteo could have actually 
acquired a title, by such an appropriation against tbe trust. Indian Trusts Act 
1882, .sections 63 and G4. They added that, at the same time, the judgment of 
the High Court had come to the right conclusion, for the will, and tbe trust 
alleged bad not been established. 

One of tbe contentions upon this appeal ^as that the plaintiff estopped 
from denying ibe existence of a tru^t by there having been a judgment of the 
High Court, in a prior suit, between tbe present defendant and the widow of tbe 
deceased, that judgment having stated that the trust bad been recognised by 
him who was now defendant. 

rVelrf, that this w^s not within section 13, Civil Procedure, the matter not 
having been tried and determined io that suit. 

Held, also that snother prior judgment, in a suit brought by others interested 
in the trust, which judgment found the will to have been revoked, was ad- 
missible, though not conclusive, evidence against him. 

[F.. 25 A. 546(576); 35 C. 701=7 C.L..1. 563 = 12 C-W.N. 657; 5 Bom L.R. 230 (232); O' 
C L.J. 597 = 12 C.W.N. 733 (745) = G M-L.T- 364 {368»; R.. 24 B. 59l = 2Bom. 
L.R. 386 ; 25 C. 522 ; 4 C. W.N. 63 (65) ; 9 C.W.N. 402 (4J4) : 5 Ind. Cas. 325 
(329),] 

Appeal from a decree (6th June 1889) of the High Court, afiSrming 
a decree (lOth December 1887) of the Subordinate Judge of Benares. 

In this suit (24th March 1886) the present respoodeot sued Sheo- 
dial Tewari. also called Bacbcha Tewari, and so named in the judgment, 
who died on the 12th June 1895, pending this appeal, and who was now 
represented by his widow, Bitto Kunwar. A co-defendant, Eaja Ajit 
Bingb, was a purchaser of some of the property in suit. The claim, 
valued at Es. 54,000, was that the plaintiff, on the death of Mitho Kuar. 
widow of his cousin Earn Kisben Misr, had inherited a half-share of 
revenue-paying villages in the Jaunpur, Azamgarh, Ghazipurand Benares 
Districts with houses in Benares. That shave had been held by Earn Kis- 
hen Misr at his death and was now in the possession of the defendant 
Bachcha Towari. The whole bad been acquired by Earn Kishen’s 
maternal grandfather, Bbawani Prasad Tewari. conjointly with bis brother 
Devi Prasad Tewari. The brother died before Bhawaui, who died in 
1842. leaving no legitimate offspring. 

The principal question raised on this appeal was whether or not tbe 
share sued for was subject to a trust lor religious and [279] charitable 
purposes, under a will made by Bhawani in 1842. If so subject, there 
would have been no transmissible right in Earn Kisben. 

Tbe plaintiff made title thus;— Baijoath Misr, father of his first 
cousin Bam Kisben Misr, had married a wife, of the Tewari familyi^ 
Sodha Kuar, daughter of Laohho, sister of Bhawani Prasad Tewari. Earn 
Kiehen Misr was their son. Thus Earn Kisben was on bis mother's side, 
great nephew of Bbawani. 
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The relationship is thus shown : — 

K&ulapat Tewari. 


1 

Debi Prasad Tewari, 

1 

Bhawani Prasad 

1 

Musaminat Lachho, 

Rani Kuar and 

Tewari, without 

daufilhtcr. 

Dharma Kuar, 

issue. 

1 

wives. 


Musammat 8odha 
Kuar, daughter, 
marriol to 
Baijanth 

Mist. 

1 

Ramkishen 


MAYA RAM. 
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Shbodin Misr. 

Misr. 
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1 

1 

1 

1 

Baijnath Misr, 

Madho 

Prayag 

Bhondu Misr. 

husband of 

Misr. 

Misr. 

i 

Sodha Kuar. 



Kesbo Prasad 

1 

Ramakishen 



Misr, 

plaintiff. 

Misr. 





The defendant Baohcha Tewari was the grandson of Hemnafch Tewari, 
brother to Kaulapat Tewari, father of Bhawani ; to whom, therefore, 
Baohcha Tewdri was first cousin, once removed. 

After the death of Bhawani, bis brother’s, Del>i Prasad’s widows. Rani 
Kuar and Dharma Knar, together witli his sister’s grandson. Ram Kishen 
Misr, possessed the property, keeping up a temple to Mahadeo, and a bhan- 
dara, or rest-house for devotees, both of which Bhawani Prasad had 
founded. Disputes having arisen, as to the right to inherit the estate, 
between those persons and Bachcba Tewari, an agreement was arrived 
at, and executed on [ 280 ] the 4bh January 1850. The agreement recited 
that, on the death of Bhawani Prasad, his brother’s two widows had 
adopted Ram Kiahen, and made over all the zemindari documents 
to him, and that, on Dharma Kuar's death. Rani Kuar had her 
own and the name of Ram Kishen entered, and they were in 
possession ; that a dispute had arisen with this appellant, a cousin 
of Bhawani Prasad, and to avoid further quarrels they had settled the 
matter by agreeing that Ram Kishen should be the owner of one-half and 
this appellant of the other half of all the property ; that the name of Ram 
Eushen should continue as the lambardar; and the name of this appellant 
should be substituted for that of Rani Kuar ; the management of the ilaka 
remaining with Ram Kishen. ** He should manage the ilaka either by 
"direct management or by a lease, and after paying the Government 
" revenue meet the family expenses, the bhandara expenses, the expenses 
" of the servants and others as fixed since the time of the deceased Tewari, 
our common ancestor.** 

This appellant contracted not to transfer bis half-share ; alleged 
that there bad been no mismanagement on the part of Ram Kishen ; as 
the expenses, &o., have been fixed by our ancestor” with reference 
produce of the ilakas ; in future, too, Ram Kishen was not to be called 

upon to render accounts. . .. r i 

Also the agreement stipulated: — " We further agree that 1^^ 
” Avadh lial, who is an old agent appointed by our ancestors, shall 

183 



i9 AU. 281 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1897 

FBB. 6. 

Privy 

Council. 

19 A. 277 
<P.C.)- 
24 I.A. 10 = 
7 Sar. P.G.J. 

131 = 1 
C.W.N. 265. 


ooDtiniie to help us, and manage the estate, as be has been doing since 
the time of tbe Tewari Sahib, and we shall manage the house and the 
estate with his advice. Should there be any difference among us, we 
shall be guided by tbe advice of the said Lala, and shall not disobey 
‘ him.” 

Ramkisben died on tbe 22nd of January 1870, being at that time 
the recorded joint proprietor with Bachcha Tewari. Mussammat Mitho, 
his widow, succeeded for her widow’s estate to Ramkishen’s share. She 
died in 1884. On her death Kesho Prasad Ml^r claimed in this suit, 
as cousin of Ramkishen, to be entitled as reversioner to the half-share 
held by him. 

[281] The plaint alleged that the will of 1842 had been revoked by 
the testator ; and that the widows and Ramkishen, who lived as a joint 
family, had obtained proprietary possession, keeping up the temple, but 
taking the surplus income. The plaintiff's construction of the agreement 
of 4th of January 1850 was that Ram Kishen and Bachcha Tewari were to 
he the proprietors, holding possession in equal shares. 

The wTibten answer of the defendant was to the effect that the will 
had not been revoked, but had been acted on. The appointment of .Avadh 
Lai to be the executor was insisted on, and the recognition of his authority 
by the agreement of the 4th of January 1850, as constituting a recognition 
of tbe trust. 

The issues raised the principal question, what right bad Ram Kishen 
possessed ? Was the will revoked 

At the hearing several records, of which the principal we ra the following, 
were put in evidence : — 

The decision of a Division Bench was given on the 27bh of February 
1878 as follows : — 

“ The agreement recognized the will of Bliawani Prasad Tewari, 
** vested the estates in Ramkishen and Bachcha Tewari as trustees to carry 
“ out the provisions of the will, and secured to Ramkishen the manage* 
“ menb of the property, including the right to raise tbe necessary funds 
“by sar-i'pes/if/j (mortgage) ; but therewasnoprovisioneitber that tberight 
“of management or the right of mortgage should devolve on his heirs. 
“Consequently, Musammat Mitho Kuar was not competent to charge the 
“ estate, and tbe appellant is entitled to tbe relief claimed by him." and 
so allowed the appeal with costs. 

A suit was brought in 1880 by the managers of the temple, founded 
by Bbawani Prasad Tewari, against Bachcha Tewari and a mortgagee 
from him, to set aside the mortgage. 

Bachcha Tewari did not appear to defend. 

The Judge found that tbe suit was collusive and that the will had been 
revoked. A majority of the Judges of the Bench which considered this 
case, after a difference of opinion between the [282] Judges of a Divi* 
sion Bench on tbe case, found that the will had not been proved to have 
been in existence at the death of tbe alleged testator. The partienUrs 
fully appear in their Lordships' judgment. 

In tbe present suit the Subordinate Judge found that Bachcha Tewari 
and Ram Kishen Misr had been in possession of tbe estate left by Bbawani 
in equal shares. 

He was of opinion that the agreement did not recognize tbe will, and 
did not constitute Ham Kishen a trustee. He held that the plaintiff was 
not estopped by the decree of February 27th, 1878, the High Court 
having in a later suit decided against tbe will. * 

IH 
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The High Gourfc (Edge, C.J., and Tyrrell, J.) on appeal, affirmed this 1897 

decision, giving judgment as follows : — Feb. 6. 

It appears to us that, in 1850, when Ham Kishen and the defendant 
took this property and executed the deed of the 4th of January 1850, they PRIVT 
were plainly taking the property for their own purposes, and nob for the COUNCIL. 

purposes of the trust, and that they never had any intention of acting as 

trustees, or holding the property otherwise than as adversely to the trust-^ 
of the will. The deed of 1850, although it alludes to some expenses whicn ^ i 
were to be met as theretofore, was a deed by which those two, as far p n J 

they could, appropriated the trust property to their own private uses. 131 — 1 

“There is ample evidence on this record that those parties never in- n” 265 
tended to deal with the property as trust property, and that they were from • • • 

a very early period acting adversely to the trusts of the will, We may refer 
to the petition of the present defendant of February 4th, 1856 (document 
No. 352 on the record), as an exam pie. That was a petition for partition, and 
there the present defendant represented that he was entitled to a moiety 
of the property in his own right, and that Ham Kishen was entitled to the 
other moiety. He sa> s, us one ground for bis request to have the property 
partitioned, that astbe mahal was joint there was generally a risk of its being 
.Bold by auction or farmed out. Here we have one of the so-called trustees, 
asking [283] for a partition of the trust property on account of the incon- 
venience which arose from its being held jointly with his co-trustee. We are 
of opinion, unless we are bound by tbe judgment of February 27th, 1878, 
that Bam Eishen and tbe defendant never held or volunteered to bold in 


any seuse as trustees, and that in fact their bolding was from the 
first adverse to the trust title. Does then the judgment of February 27th, 
1878, conclude this question ? It appears to us, for two reasons, that it 
does not. Tnat was a suit in which ibe present defendant sued Musammat 
Mitbo and her mortgagees for a declaration that she had no right to 
mortgage, and that the mortgages were invalid. Looking at his plaint and 
his supplementary statement, we find that he did allege that the will of 1842 
had been executed, and that be did so set up that will with the object only 
•of showing that under it Musammat Mitho had no power to mortgage — a 
contention which was prefectly correct, independently of any question of 
trusteeship. He did not there raise any question of trust property or trustee- 
ship. He went on to set up what was. on paper at least, the foundation 
of his titles ; that was the deed of January 4tb, 1850. He could not have 
set up the foundation of his title, the will of 1842, because his title 
acd bis enjoyment were in violation of the terms of that will. Apparently, 
the will was alluded to, either as a matter of history, or to show that the 
ftODuitants under that will bad no power to assign So far as the will 
was concerned, the defences of the defendants put the will aside, either as 
a document which was immaterial, or as a will which had been revoked. 
That is the effect of thespleadinga in that suit, so far as is material. The 
.Subordinate Judge framed six issues in that suit. The sixth issue, which 
was * whether thei will made by Bhawani Prasad was in force, or whether 
he revoked the deed in his lifetime,’ was the only issue which apparently 
referred to the will. That issue does not suggest any question in relation 
to trust or trusteeship, and obviously from his judgment, Hai Bakhtawar 
Biogh, the then Subordinate Judge, did not consider that any question 
of troBbeeship was before him. He looked at the will to see whether 
I28i] the widows of Bhawani Prasad and Debi Prasad were entitled 
or forbidden to transfer. From the decree in that suit the present defend- 
ant, Sbeo Dialj appealed. There was nothing in his grounds of appeal to 
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suggest any question of trust or trusteeship, and so, as far we can see. 
no question of that kind was raised in the suit until the Judges of this- 
Court construed the deed of 1850 as a deed which vested the estate in 
Ram Kishon and the present defendant as trustees to carry out the provi- 
sions of the will. The real question before them was whether, under 
the deed of 1850, Musammat Mitho, as the childless widow of Ram 
Ivishen. could mortgage the property, or any part of it. The deed of 1850 
certainly does not purport to vest the estate in Ram Kishen and the now 
defendant as trustees to carry out the provisions of the will, nor did it 
purport on the face of it to recognise the will of 1842. We are of 
opinion that the finding as to trusteeship of this Court io the judgment of 
February ‘27th, 1878, was not an issue which the parties had raised or 
intended to raise; that it was not raised in the Court of first instance, 
and, if raised at all, was raised for the first time when those learned Judges 
were delivering their judgment. Under these circumstances, we are of 
opinion that the judgment of February 27bh 1878, has not concluded this 
matter. It is possible that this question of trusteeship was introduced 
into the judgment owing to the fact that, on January 21sd, 1876, one of 
those Judges had considered that Musainmat Mitho Knar and the now 
defendant could ooi, by the dee 1 of 1850 alone, destroy tuo trust created by 
Bbawani Prasad. We have been pressed witli certain cases, viz., KataiUOr 
Natcliier v. The Raja of Shiva<jiinga (1) ; Nand Kumir v. Radha Kuari{2)\ 
and Brammoye Dassee v. Krisio Mohwi Mookerjee (3). These cases 
would, ot course, only apply if the finding of February 27bh. 1878, was 
a finding upon a matter in issue in that suit. The cases to which we 
have been referred were all prior to the passing of the Specific Relief 
Act of 1877, and s. 43 of that Act is the second ground on which 
we hold that the finding [285] of the 27th February 1878 is not binding 
as between the parties here. We have said that the plaintitT here does 
not claim through Musammat Mitho at all. He claims through her 
husband an estate which, be says, be became entitled to on her death. 
We have not thought it necessary, and indeed the points were not argued 
at any length before us, to consider whether the alleged will of 1842 ever 
was revoked. The majority of a Full Bench of this Court has found 
against it, and the defendant himself executed a mortgage, which was in 
issue in another suit, and in which bo alleged it was waste-paper. We 
dismiss the appeal with costs.” 

On this appeal, preferred by Bachcha Tewari and continued by bis 
widow. 

^[r. C. ir. Arathoon, for the appellant, argued that there was error 
in the decisions below, and that it should have been decided that Ram 
Kishen Misr and Bachcha Tewari were not competent, if even they bad 
ever intended — a fact which was wrongly found below — to appropriate 
the property and bring the trust to an end. The agreement of 1S50, on 
its true construction, recognised that the property bad been rendered 
subject to a trust, and on their taking possession they had become bound 
by the requirements of that tru?:t. Moreover, the appellant could rely 
upon the decision of the 27th of February 1878, as well as on an earlier 
judgment, that the will was in operation, and that the property was 
subject to the trust. The judgment of the High Court in 1878 constituted 
the matter to he res judicata. The decision, which was adverse to the 
appellant, at which a majority of the Judges of the Bench had arrived lO 

(3) 3 0. 322. 


(1) 9 M.I.A. 639 (513). 


(2) 1 A. 263. 
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1885 was passed in a suit which the Subordinate Judge had found to be 1897 
collusive, and upon which the present appellant’s husband had not appeared Feb. 6. 
to defend. The latter decision was in no way binding upon the appellant. 

It was, further, a strong point in favour of tlie existence of the trust that PRlVY 
there was no evidence of the revocation, or the alleged destruction of it Council. 
by the testator himself. It had been set up by Ram Kishen, as well as jg^~277 
others, and the evidence went far to show that some at least of its provi- /p (j') = 
siona had been carried out. 2 ^ j 

JUDGMENT. 7 Sar. P.C.J. 


[286] The respondent did not appear. On a subsequent day, February q ^ 265 

6th, their Lordships’ judgment was delivered by 

Sir R. Couch. — The present appellant is the widow and heir and 
legal representative of Sheo Dial alias Bachcha Tewari, the original 
appellant. On the 24th of March 1886 the respondent brought a 
suit against him and Raja Ajit Singh, a purchaser from him, to 
recover possession of property, consisting of houses and lands in the 
districts of Benares, Jaunpur, Azamgarh, and Ghazipur, of which 
he was in possession. The respondent in his plaint alleges that on the 
death of Bhawani Prasad Tewari, the owner of the property in suit, 
who died in November 1842 without issue, Rani Kuar and Dharma Kxiar, 
the widows of his deceased brother, Debi Prasad Tewari and Ram Kishen 
Misr, the son of the niece of Bhawaoi, who lived in coinniensality 
with him, obtained proprietary possession of the property left by him. 

They performed the services and managed the aflairs of a temple which 
had been built by him, and of a bhandara attached to it, and after 
payment of the expenses of these institutions enjoyed the rest of the 
income of the property. Some time afterwards, a dispute arose between 
them and the appellant as to the right of heirship to the deceased ; the 
dispute was settled by an argeement, dated the 4th of January 1850, to 
the effect that Ram Kishen and the appellant should be the proprietors 
and should hold possession in equal shares. Ram Kishen was accord- 
ingly in joint proprietary possession and enjoyment, with the appellant 
during his life. He died on the 22nd of Januai*y 1870 without issue,* 
and his widow, Mitho Kuar, succeeded to the possession of the pro- 
perty as his heir. She died on the 26th of September 1884 and on 
her death the respondent was the lawful heir to the estate of Ram Kishen. 

In 1875, in a suit brought by Mitho Kuar against the appellant for half 
of the profits of one of the mauzas, the appellant set up a will, dated 
the 7th of August 1842, made by Bhawani, but torn up in his 
lifetime, and not in existence at the time of his death. The case of 
Bachcha Tewari in his written statement, so far as it is now material, 

[287] is that, by the will Bhawani appointed one Avadh Lai to be^ his 
executor and entrusted him with the whole estate for charitable and religious 
purposes, and fixed salaries for the support of his heirs; that Bhawani 
never tore up or destroyed the will ; and that Rani Kuar and Dharma 
Kuar and Bam Kishen always admitted its existence and validity. 

It was not disputed before their Lordships that the respondent is the 
heir of Bam Kishen, Of the issues settled by the Subordin-ite Judge, only 
two are now material .* (4) ** Of what right had Bam Kishen Misr been in 
pOBsesBion ?” and (6) “ Did Bhawani Prasad Tewari revoke the will which 
he had made durii>g lifetime, and was it acted upon after his death ? A 
copy of a will of Bhawani, dated the 27th of August 1842, and registered 
on the 80th of that mouth, was filed in the suit. Bhawani having died 
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in- November 1842, the only evidence upon these issues was docu- 
mentar>. 

It appears in the judgment of the Subordinate Judge that it was con- 
tendel before him on b-;half of the defendants that the agreement of the 
4th of January 1850 recognised the will and constituted Ram Kishen a 
trustee of the property for certain trusts created by the will, and that the 
respondent was estopped by a decismn of a Divisi-)n Bench of 
the High Court dated the 27th of Fehniary 1K78 from averring that the 
property was Ram KIshen's own. This decision was in a suit by Bachcha 
Tewari against Mitho Kuar and three others (two of in-rn mortgagees 
and the third a purchaser at a sale in execution) to have a lnol•tg^gd of 
the property made by her declared invalid, aod a sale in execution of a 
decree thereon caucelled. From the judgment of the Subordinate Judge 
in tli“ suit Bachcha Towari appears to have allege 1 that, under tlie agree- 
ment of .Januars’ 1850. Ram Kishen was declared proprietor of ono-iialf 
of tiie I roeerty and he of tbe o' her half, the estate being k'^ut joint, and that 
Mitho Kuar, exceeding her nower, had mortgaged the property contrary to 
the will of the ancestor and the interest of the plaintilY. The 6th issue in 
tliat suit was : — “ Wliother the will made l)y Bliawani Prasad was enforced 
or [288] whether he revoked the deed in his lifetime V” The Judge did not 
decide this issue, saying that as Ram Kishen iransferrcd half of the s ar > 
to Bachcha Tewari and he had made certain transfers to Bahu Balgobind, 
lie liad no right to say that under the will the heir of Ram Kishen had no 
power to transfer. A decree was made in favour of Bachcha Tewari for 
a half share only of the bouse and villages in dispute. He appealed to 
the High Court, which decreed the appeal on the ground that the agree- 
ment recognised that tlie will of Bhawani Prasad Tewari vested tlie 
estates in Ram Kishen and Bachcha Tewari as trustees to carry out the 
provisions of the will, and secured to Ram Kishen the management of 
the property, including the right to rai-^e the necessary funds by mortgage, 
and consequently that Mitho Kuar was not connetent to charge the 
estate. The question whether the agreement had this effect had not been 
raised either in the Lower Court or in the grounds of appeal, and there 
was no issue upon it. This statement is therefore not within s. 13 of 
tlie Code of Civil Procedure. 

Tbe parties to the agreement, Rani Kuar, Ram Kishen, and Bachcha 
Tewari are described in it as heirs of Bhawani, and it pui*ports to be made 
upon a dispute in respect to the property owing to the claim of Bachcha 
Tewari as cousin of Debi Prasad Tewari. the of husband Rani Kuar and 
in direct lineal descent with him, and to avoid the property being wasted 
by litigation. It contains no reierence to any will of Bhawani or to any 
trusts under such a vvill. The property is to be held by Ham Ktsben and 
Bachcha Tewari in equal shares, but is to remain joint, and the provisions 
are naturally such as would be made in that case. Their Lordships are 
of opinion that the agreement does not recognise any trust. 

There is another suit vvhich has a very material bearing upon the 
question in this case. In 1880, a suit was instituted by two persons, who 
are described in the plaint as managers of tbe Chetr BhanJara of the 
late Bhawani Prasad Tewari, against Balgobind Das and Bachcha 
Tewari. which is describeJ in the [289] judgment of the JuHge of 
Jaunpur as a claim for a declaration of right by removal of unlawful 
possession of debts by annulment of a miscellaneous order of the 
Subordinate Judge. It appears that on the 4ih of September 1877, 
Bachcha Tewari had made a mortgage of the property now in dispute to 



IX.] BITTO KUNWAR v. KESHO PRASAD MISR 19 All. 296 

Balgobind who had obtained a decree upon it. and had the property put up 
for sale m execution of the decree. The 1st and 2nd of the issues in that 
suit were— (1) Was the property in suit bequeathed for public charit- 
able purposes ? 12) Was the will revoked by tlie testator in his lifetime?" 
Upon these the Judge found that the estate was not bequeathed for 
charitable purposes and that the will was revoked. The plaintiffs appeal- 
ed to the High Court at Allahabad and the Divisional Bench of two Judges 
by whom the appeal was first heard differing in opinion, it was heard by 
a Full Bench consisting of the Chief Justice and four Judges, the majority 
of whom affirmed the judgment of the lower Court and dismissed the 
appeal. This decision is not conclusive against Bacliclia Tewari, as tlie 
suit was not between the same parties as tlie present suit, but their 
Lordships agree with the Subordinate Judge that it was admissible as 
evidence against him. 

The Subordinate Judge with this evidence before him having found 
on the 4th and 5th issues in the present suit that Bam Kishen had been 
in possession as proprietor by virtue of the agreement of 1850 and than 
the will of Bhawani was revoked by him in his lifetime made a decree for 
the plaintiff. The respondent and the defendant Bachcha Tewari appeal- 
ed to the High Court. They dismissed the appeal. Their Lordships ucon 
the evidence which has been referred to agree in that rdsult as if Bhawani 
left no will, the property was not proved to be subject to any tiust. But 
they feel called upon to make some observations upon ihe judgment of 
the High Court, in order that it may not be thought that they agree in 
the reasons given by the le'irned Judges. The Subordinate Judge liaving 
found that the will was revoked by Bhawani, the issue whether it was 
revoked was the first that should have been decided as it went to the root 
of the defence. Instead [290] of deciding this issue, the learned Judges 
begin by saying ; “ Assuming without deciding the question that that 
will was really made and was not revoked, Bhawani Prasad by it 
bequeathed certain annuities and created trusts for religious and 
charitable purposes and devoted property to those purposes," and, 
after stating some facts not now material, they say it had been 
contended on behalf of the appellant that Ram Kishen and ho took the 
property in question, that it was trust property, and having taken 
with notice and without having given anv consideration for it to tlie 
trustee or to any person entitled to deal with it, they must be held to liave 
voluntarily taken upon themselves tlie trust created by the will of 
1842, and that the question of trusteeship was concluded by the 
judgment of 27th February 1878. Then they say : “ It appears 
to U8 that in 1850, when Ram Kishen and the defendant took this 
property and executed the deed of 4th January 1850, they were 
plainly taking the prooerty for their own purposes and not for the 
purposes of the tinist, and that they never had any intention of acting as 
trustees or holding the property otherwise than as adversely to the 
trusts of the will. The deed of 1850, although it alludes to some 
expenses which were to be met as theretofore, was a deed by which 
those two gentlemen so far as they could appropriated the trust pro- 
perty to their own private uses. There is ample evidence on this record 
that those parties never intended to deal with the property as trust 
property, and that they were from a very early period acting adversely 
to the trusts of the will/' Further on, they say : We are of opinion 
unless we are bound by the judgment of February* 27th, 1878, that 
Bam Kishen and the defendant never held or volunteered to bold in 
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“ any sense as trustees, and tliat in fact their holding was from the first 
“advr-rseto the trust title.” They then proceed to consider that judg- 
ment and decide that they were not bound by it. Their Lordships are 
of the same opinion upon this question. 

A judgment of the High Court of the ‘21st JAniiary, 1876, was 
relied upon in the present appeal for the appellant. It does not [29ll 
appear to have been considered by either of the lower Courts, and clearly 
does not decide the question wheblier there was a trust. 

The learned Judges of the High Court appear to their Lordships to 
have been of opinion that assuming that there was a will, and it was not 
revoked, Bachciia Tewari an i Ram Kishen could appropriate the trust pro- 
perty to their own private uses, and that they did so and held adversely to 
the trust title and tbemsolves acquired a title. At r,he end of their judgment 
chev sav : ” We have not thought ic necessary and indeed the points were 
” not argued at any length before us to consider whether the alleged will of 
” 1842 ever was revoked.” Their Lordships can only understand their 
thinking thus by supoosing they were of opinion that although there might 
bo a trust, Bachcha Tewari and Rain Kishen might ac<iuiro a title by 
having possession of the property and appropriating it to their own use. 
The learned Judges appear not to have had in their minds the statement 
of the law in ss. G3 and 64 of the Indian Trusts Act, 1882. They have 
refrained from considering the fundamental question in the case, whether 
there was a trust, hut having, though by an erroneous process, arrived at 
the right conclusion and dismissed tlie appeal before them, their Lordships 
will iiumbiy advise Her Majesty to affirm their riccrcc and to dismiss this 

appeal. 

Appeal dismissed. 


Solicitors for the appellant: Messrs. T. L. M'lUon <f* Co. 
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REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice. 

In the matter of the petition of Gudar Singh.* 

[9th February, 1897.] 

Cnmiiinl Procedure Code, ss. IIQ. U7— S^cunO/ for qood beha.oiour^ Transfer ^Crimu 
nnl Procedure Code, s. 

Where a Magistrate instituting proceedings against a person under s. 1 JO of the 
C»deof Criminal Procedure has '* acted ” withio the meaning of s. 117 of the 
Code, no order can be made subsequently uader s. 526 of toe Code trandtrring 
th'j case from his Court. 

[F., 30 A. 47 = A.W.N. (1907) 263 = 7 Cr. L.J. 2U.] 

[292] Proceedings under s. IIO of the Code of Crimiual Pro- 
cedure had been started against Gudar Singh and some others in the 
Court of a Magistrate of the first-class exercising jurisdiction within the 
Meerut district. When the case came on for hearing, two of the persons 
against whom the said proceedings were taken, admitted the facts alleged 
against them and offered to find security. Thereupon, although no 
evidence had up to that time been recorded against Gudar Singb, the 
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Magistrate, according to Gudar Singh’s afiSdavit, informed him that unless 
he also admitted his guilt and furnished the necessary securities he would 
be dealt with severely and would be sent to jail! Upon this Gudar 
Singh applied to the High Court for the transfer of the proceedings pending 
against him to the Court of some other Magistrate. 

Mr, W. Wallach^ for the applicant. 

The Public Prosecutor (Mr. E. Chamier), for the Crown. 

The following order w^as passed : — 

ORDEE. 

Edge, C.J. A Magistrate of the nrst-class having taken proceedings 
under s. 110 of the Code of Criminal Procedure against Gudar Singh nnd 
others, is said, in the course of those proceedings and before evidence 
had been taken, to have slated in Court that unless Gudar Sinch admit- 
ted his guilt and furnished the necessary security, he would be dealt with 
severely and would be sent to jail. I have taken that statement from the 
third paragraph of an affidavit which was sworn by Gudar Singh, and 
which has been filed in support of an application to transfer the case to 
some other Magistrate. No explanation has been offered, and no denial 
made that such words were used, on the part of the Magistrate concerned. 
Under these circumstances, there having been an opportunity for the 
making of an explanation or a denial, I am forced to conclude that the 
Magistrate concerned did threaten Gudar Singh that he would be dealt with 
severely and sent to jail if he did not admit his guilt and furnish security. 
No man charged with any criminal offence or quasi-cviminal offence is 
bound or is under any obligation to make any admission injurious to his 
own interests. It is needless to say that no judicial ofticcr should 
[293] attempt to compel any accused person to make any admission detri- 
mental to his interests, As a matter of fact the procedure invariably in 
England is to inform the accused that he may make a statement, but that 
any statement he may make may be given in evidence against him. 
Having regard to s. 117 of the Code of Criminal Procedure, and to the 
fact that the Magistrate concerned has ‘acted ’ within the meaning of 
that section, it appears to me that I have got no power to make an order 
of transfer, and that also is the opinion of other Judges of this Court 
whom I have consulted in the matter. What I have power to do is to 
quash the proceedings, so far as Gudar Singh is concerned, and I accord- 
ingly make an order quashing the proceedings in question so far as 
Gudar Singh is concerned. This order will not prevent fresh proceedings 
being taken against Gudar Singh by any Magistrate other than the 
Magistrate referred to in the affidavit of Gudar Singh. 
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FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox 

and Mr. Justice Biirkilt. 

Reference under s. 46 of Act No. 1 of 1879.'*' 

[nth February. 1897.] 

ic^ A’o I 0 / 1879 (/ndiau SMm/) Act), sch. I, art. 22 — Stamp-Copy of order of a 
Municipal Board certified by the Secretary- Public Oficer— Act No. 1 of 1812 {Indian 
Evidence Act), ss. 74, 70, 7S. 

Held that a copy of an order pas.sed by a Municipal Boaid on a petition present- 
ed to it, and certified as a true copy bv the Secretary to the Boarl, came within 
art. 22 of the first schedule to the Indian Stamp Act. 1879, and required to bo 

stamped. 

The Secretary of a Municipal Board is a public officer within the meaning of 
art. 22 of the first schedule to the Indian Scamp Act, 1879, for the purposes 
indicated therein. 

This was a reference made under s. 46 of the Indian Stamp .\cfc, 
1379, by the Board of Revenue for the North-Western Provinces of the 
question whether a copy of an order passed by a Municipal Board, such 
copy being certified by the Secretary of the [294] Board, required to be 
stamped under art. 22 of the first schedule to the Indian Stamp Act, 
1879. The facts which gave rise to the reference are sutficiontly stated 

in the opinion given by the Court. 

Mr. E. Chamier, for the Board of Revenue. 

OPINION - 

The opinion of the Court {Eikje. C-J.. Knox and Burkitt. JJ.l on 

the question referred was delivered by — 

Edoe, C.J. — One Subhan presented a petition to the Municipal Board 

of Allahabad, asking ro*'t^‘Ssion to erect a tiled shed and to keep a house 
for storing wood on certain land within the jurisdiction of the Municipal 
Board. On that petition action was taken by the Municipal Board, and 
certain orders were passed by the department of tlie Board to which such 
questions were delegated. Later on Subhan applied to the Secretary of 
the Board for, and obtained a copy of his petition and the order passed 
by the Board thereon. That copy was certified as correct by the Secre- 
tary of the Board. That copy was produced by Subhan and put m 
evidence in a Magistrate’s Court. The Board of Revenue for these Pro- 
vinces has referred to us the question whether the copy, which was given 
upon plain paper and bore no stamp, came within art. 22 of the first 
schedule to the Indian Stamp Act. It was not a cony chargeable with 
duty under the law relating to court fees. The question turns in our 
opinion on the point as to whether or not the Secretary of the Munici- 
pal Board was. in certifying the copy to be a true copy, a public officer. 

The question is not free from difficulty and doubt. The term public 
officer" is not defined in the Stamp Act. We may say that, incur 
opinion, in a fiscal Act, which imposes the payment of duty on the subjeot» 
ought to contain definitions of all terms which have to be considered in 
applying the Act, and which are not accepted as well recognised terms o 

• Miscellaneous No. 131 of 1896. 

[R.B.— This case appears with the following name in 17 A. W.N. (1897) 61 n 
matter of the petition of Subhan.^ 
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universal application. For instance, under the Indian Penal Code, appa- 1897 
rently, the Secretary of a Municipal Board would be a public servant, Fbb. ii, 

but he would not be a public officer as that term is defined in the 

Code of Civil Procedure. On turning to the Evidence Act we find that. 
by clause y of s. 78, the record of the proceedings of a Municipal Bench. 
[295] body in British India is a public document.’ Curiously the word 
record ' is not used in the clause, which merely enacts that the proceed- 
ings of a Municipal body in British India are within the meaning of public ' = 

^documents. Clause v of s. 78 brings the record of the proceedings of a A.W.N, 
Municipal body in British India within clause 2 of sub section (1) of (1897)91. 
6. 74, as the record of the acts of an official body. Turning to s. 76 we 
find that every public officer having the custody of a public document 
which any person has a right to inspect shall give that person a copy on 
payment, &c.” According to the explanation to s. 76, “ Any officer who, 
by the ordinary course of his official duty, is authorized to deliver such 
nopies, shall be deemed to have the custody of such documents within the 
meaning of this section.” Working back from that we find that the 
record of the proceedings of a Municipal Board is public document, and the 
officer who is authorized by the ordinary course of bis official duties to give 
copies of public documents is for these purposes a public officer. Now the 
Secretary of a Municipality is an officer who by the ordinary course of 
his official duty is authorized to deliver copies of the public documents of 
which he has the custody as Secretary. Our answer is that the copy in 
/question came within art. 22 of sch. 1 of the lodian Stamp Act and 
required an eight-anna stamp. We wish to guard ourselves against 
it being considered that we have decided that the Secretary of a Muoici- 
pal Board is, for any other purposes than that of certifying copies or 
extracts of public documents, a public officer. Our opinion will be com- 
municated to the Board of Revenue. 

19 A. 296=^17 A.W.N. (1897) 62. 

[296] APPELLATE CIVIL. 

Before Mr. Jtistice Knox and Mr. Justice Burkitt. 

Buai Bahadur Singh [Decree-holder) v. Bhup Indar Bahadur 
Singh (Judgment-debtor).* [llth February, 1897.] 

Civil Procedure Code. 8, *211 — Execution of decree— Mesne profits — Tnterpreiaiion of 
decree awarding future mesne profits.*' 

A decree for possession of immoveable property was passed by the District 
Jodge of Mirzapur on the 12th of November, 1R87, in favour of a plaintiff 
declaring that the plaintiff is also entitled to mesne profits.** That decree was 
affirmed by an order of Her Majesty in Council, dated the llth of May, 1895, 
without variation in respect of the order as to mesne profits. Possession of the 
immoveable property to which the decree related was obtained by the decree- 
holder on the SOtb of November 1895. 

Beld, that the decree of Privy Council was to be construed as a decree award- 
ing mesne profits up to the date when possession was obtained and from the 
date of the institution of the suit. Fahharuddin Mahomed Ahsan v. Official 
Trustee of Bengal (1) and Puran Chand v. Roy Radha Kishen (2), referred to. 

CAfflrmed, 43 A. 162{P.C)-2 Bom. L.R. 978 = 6 O.W.N. 62 = 27 I.A. 209=7 Sar. 788; 

R., 6 A.L.J. 827 (8a0) = 21od. Gas. 464 (466) ; D., 24 B. 149 (166).] 

* First Appeal, No. 268 of 1896, from an order of L. H. Turner, Esq., District Judge 
ci Mirzapur. dated the 22nd July 1696. 

(1) 6 I.A. 197. (2) 19 0. 133. 
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The facts of this case are fully stated in the judgment of the Court. 

Mr. B. E. O' Conor, Pandit Snndar Lai and Pandit Aladan Mohan 
Malaviya, for the appellant. 

Messrs. C. Dillon and E. A. Howard, for the respondent. 

JUDGMENT. 

Knox andBuitKITT, JJ. — In this case the appellant- decree-holder 
obtained by order ol Her Majesty in Council a decree for possession of 
certain immoveable property, possession of which he has obtained. 

The order of Her Majesty in Council reversed a decree of this Court 
and artirmed a decree, dated November T2th. 1887, of the District Judge of 
Mirzapur. Tliat decree, with respect to mesne profits, was in these 
words : — “ The plaintilV is also entitled to future mesne profits.” So, 
. whatever be tlic moaning of those words, they were wholly affirmed by the 
order of ?Ier Majesty in Council, [297] which, refen ing to tlie decree of 
the District Judge, contains these words: — “That the same bo and is 
hereby affirmed.” 

On proceedings taken under s. CIO of the Code of Civil Proce- 
dure the District Judge, referring to ss. 244 and 211 of tlie Code of 
Civil Procedure, has held tliat tlie decree-holder is entitled under the 
decree of Her Majesty in Council to recover mesne profits for n period of 
three years onlv from the date of the decree of the District Judg**, i.c., from 
the 12th of November, 1887. He holds that “the power of the Court giving 
the decree was limited hy that section [211); it could not give mesne profits 
for a longer period, and the vague terms actually used i»j the decree — that 
the plaintiff is also entii led to futui o mesno profits’— cannot give the decree 
further effect than is allowed hy law under that section.'’ But the learned 
Judge failed to explain why he assumed the date of the decree from which 
the three years were to be counted to be November 12th, 1887. the date of 
the decree of the Court of first instance, and not May 11th, 18!)0, which is 
the date of the order of Her Majesty in Council. We may add hero tliat 
it was admitted, and very properly admitted, and indfed it could not bo 
denied, that the only operative decree, and the only decree which could be 
executed in this matter, was Her Majesty’s order of May 11th, 189o. 

The decree-holder appeals from the order of the Court below restrict- 
ing the mesne profits recoverable by liim to a period of three years. His 
contention is that under the order of May lltli, 18‘Jo, lie is entitled 
recover mesne profits from the date cf the institution of the suit up to the 
date of the order in Council, and thenceforward, future mesne profits 
either up to the date when lie was put in possession in execution of that 
order, or until the expiration of three years from the date of that order, 
whichever event may first occur. Admittedly he obtained possession on 
November 30th, 189o, and he therefore asks for mesne profits up to that 
dace. 

For tlio respondent it is contended that there is no decree for mesne 
profits capable of execution. His learned counsel urged that the decree 
is defective in that it was not drawn up in [298] accordance with s. 211 
of the Code of Civil Procedui*e, as it does not prescribe the period for 
which mesne profits are recoverable. He drew our attention to the law 
(s. 196 of Act No. VIII of 1859), as it stood before the present Civil Proce- 
dure Code was passed, and argued that, though a decree for mesne profits 
unlimited as to period was allowable under the former law, a decree under 
the present Code for mesne profits is bad and inoperative if it does 
not specify the period for which the mesne profits are to be recovered. 
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Tif j. ? appeUant we were referred to the Guse oi Fakharuddin 

Mahomed Ahsan v. Ojfictal Trustee of Bengal (l) in which their Lordships, 
approving of two oases m 12 Weekly Reporter and 22 Weekly Reporter, 
held that the proper interpretation to be put on a decree which gave 
possession with " was that it was a decree for ivasilai (mesne 

profits; lip to the time when possession was delivered. The words used 
by the District Judge in his decree, which has been adopted by their 
Lordships of the Privy Council, in the present case are similar iu effect 
to those m the case from 8 Indian Appeals cited above. In accordance 
with the decision in that case we hold that the proper interpretation to 
put on the decree for mesne profits, which we are now considering, is 
that It IS a decree for mesne profits up to date of possession. It was 
contended that the case just cited was inapplicable, as it was founded on 
and interpreted a section of the repealed Code of Civil Procedure, In that 
contention we cannot coucur. Section 211 practically reproduces s. 196 of 
Act No. VIII of 1859, in empowering a Court to subjoin a decree for future 
mesne profits to a decree for possession of immoveable property. The 
only difference is that under the former Code the decree for mesne profits 
mght have been for an unlimited term, while under s. 211 of the present 
Code two alternative limits are fixed for the period during which mesne 
profits can be given. The interpretation we have adopted is precisely 
similar to the interpretation put by the High Court of Calcutta on an 
order passed under ss. 2ll and 212 of the [299] present Code, an order 
in which no period was prescribed for which mesno profits were to be 
payable. See Puran Chand v. Boy liadha Kishen (2). 

For the above reasons we hold that we have before us an operative 
decree for mesne profits. 

the learned counsel for the respondents contended that, if 
there were in this case an operative decree for mesne profits, the Court 
below was right in not awarding such profits, for more than three years 
from the date of the decree of the Court of first instance, his rea- 
son being, as we understood him. that a regular suit could not have been 
mamtained for more than has been given here. 

In our opinion the decision of the Court below is wrong. This appeal 
has been throughout argued on both sides on the assumption that the 
case was governed by s. 211 of the Civil Procedure Code. That 
being so, and it being admitted that the decree to be enforced here is the 
order in Council of May. 1895, we have to apply s. 211 to the dates 
and circumstances of this case incerpreting the decree in the manner we 
have indicated above. 

Accordingly we find that the appeUant is entitled to recover mesne 
profits from September 23rd. 1886, the date on which the suit was institut- 
up to May lltb, 1895, the date of the order in Council, and thereafter 
from May 11th, 1895, up to the 30th of November, 1895, the date on which 
the appellant obtaiued possession in execution of the order in Council. 

fl-ccordingly allow this appeal. We set aside the District Judge’s 
Mding on the second issue framed by him and his formal order, dated 
August 3rd, 1896, and we return the record to him with instructions to 
proceed to determine the amount of mesne profits recoverable by appel- 
ant in accordance with our decision. The costs of this appeal wiU be 
borne by the respondent. 

Appeal decreed. 


(1) 8 1. A. 197. 


(9) 19 0. 189. 
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19 A. 300 = 17 A.W.N. (1B97) 69. 

[300] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 


Dhiraj Singh (Plaintiff) v. Manga Ram and another (Defendants).* 

[I2th February. 1897,] 

Eind 7 i law — Evidu widow — Reversioner— Debt incurred by a Bvidu v'idojv for legal 
necessity, but ivilhnut any charge on the ancestral property in the hands of the widow 
— Such property not liable in the hands of the reversioners. 

The creditors of a Hindu widow cinoot after her death have recourse to 
aocestral property in the h^ndn of the reversioner*, in mspect of which property 
the widow had enjoyed only a widow’s life-estate, if in fact no instrument charg* 
ing the property beyond the widow’s lifetime has b“en executed by the widow, 
even though the debt sued upon was incurred for legal necessity and was one in 
respect of which such property might have boon made liable bevood the widow’s 
lifetime. S^iamanand v. Bar Lai (1), Rnnins-tmi Mitdaliar v. SeVatiammal (2), 
referred to ; Ranuoomar Milter v. Ichamoyi Dasi (3), dissented from. 

[R.. 26 B. 206 = 3 Bom L.R. 738.] 

In this case one Musammat Lari, a Ilindu widow in possession as 
such widow of immoveable property which had belonged to her husband in 
his lifetime, borrowed from time to time from the plaintiff to the suit 
certain sums of money and some grain, the principal portion of the debt 
being incurred on account of the marriage of her granddaughter. The 
debt thus incurroi was purely a book-debt, and no document of any kind 
was executed by the widow binding the ancestral property in her hands. 
On the 16th November 1890 the widow signed a statement of account in 
the plaintiff’s books which showed the amount of the debt to be 
Rs. 862-7-9. On the 22nd March 1891 the widow died, and ilie immoveable 
property above vefeired to passed into the hands of Manga Ram and 
Bhaivon as heirs of the widow's late husband. On the 11th of April 1892 
the plaintiff filed the suit out of which this appeal has arisen, seeking to 
recover from Manga Ram and Bhairon the amount due to him by Mus^m- 
mat Lari. 

The -plaintiff's suit was dismissed by the Court of first instance 
(Munsif of .Jhansil on the ground that the fact of the loan was not proved. 
On appeal to the District Judge, the District Judge [30*] found that 
the plaint disclosed no cause of action and dismissed the appeal. The 
plaintiff appealed to the High Court (S. A. No. 237 of 1893), which 
remanded the case to the lower anpellate Court for trial on the merit‘d. 

On the retrial the then Oiliciating District Judge found on one issue 
alone - that of legal necessity for the loan — and finding that issue against 
the plaintiff-anpellant, dismissed the appeal. The p’aintiff again appealed 
to the High Court. 

On this appeal the High Court referred certain issues to the Court 
below under s. 566 of the Code of Civil Procedure. On these issues the 
lower appellate Court found that the loan was in fact made and the 
balance of account struck as alleged by the plaintiff, and that the money 
was borrowed for legal necessity, but that there was no agreement on the 
part of Musammat Lari to pay interest. 

• Second Appeal, No, 845 of 1894, from a decree of R. Scott, Esq.. District JudRe 
of Jbansi, dated the 30th November 1892, confirming a decree of Muushi Sakhawat APi 
Munsif of Jbansi, dated the 15th July 1892. 

(1) 18 A. 471, (2) 4 M. 375. (3) 6 C. 36. 
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On return of these findings the appeal was again put up for hearing. 

Babu Dtirga Charan Batierjt, for the appellant. 

Mr. E, A. Howard, for the respondents. 

JUDGMENT. 

The judgment of the Court (Edge, C. J.. and Bdair, J.) was delivered 
by 

Edge, C. J. — The plaintiff in this case advanced moneys to the widow 
of a separated Hindu, partly to defray the expenses of the marriage of her 
granddaughter, partly for agricultural purposes and to some small extent 
for the payment of Government revenue. It is found by the Court below that 
the Hindu widow could and ought to have paid out of her own money the 
expenses of the marriage of her granddaughter. Our judgment, however, 
does not turn upon that finding. The defendants to the suit are the rever- 
sioners, who have succeeded to the possession of the ancestral property on 
the death of the widow. The widow gave no mortgage and executed no 
document which created a charge on the ancestral property in favour of the 
plaintiff. It is contended that the advance made by him to the Hindu 
widow of money for agricultural purposes, and for the payment of Govern- 
ment [302] revenue, was an advance made for such necessary purposes as 
would have enabled the Hindu widow to have made a mortgage of the 
ancestral property, which would not have been limiied to her own interest, 
and on behalf of the plaintiff the decision in Bavicoomar Milter v. Ichamoyi 
Dasi (iJ was relied on. If the decision in that case is good law, the 
plaintiff would be entitled to a decree. On the other side the decision in 
Bama&ami Mudaliar v . Sellattammal {2) and the decision of this Court in 
Shiamanand v. Har Lai (3) have been relied on. 

It appears to us that the case presents no difficulty. The plaint- 
iff, if he had chosen, could, before lending his money, have obtained 
from ihe Hindu widow the securiiy of the ancesiral property by obtaining 
a mortgage. He did not choose to demand a mortgage before advancing 
bis money ; he accepted the personal liability of the widow. He now 
seeks to get a decree under which be can bring to sale the ancestral pro- 
perty in the hands of the reversioners. He seeks a decree which would 
bind that property. In other words, he is seeking a decree in this suit, 
there being no assets of the widow in the hands of the reversioners, which 
he could only have obtained if he had had a valid charge on the ancestral 
property. The plnin answer to his suit is that the plaintiff lent his money 
on the personal liability of the widow, and, the defendants-reversioners 
having no assets of the widow in their hands, the plaintiff cannot get a 
decree against them. We dismiss this appeal with costs. 

Appeal dis7nissed. 
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CRIMINAL MISCELLANEOUS. 

Before Sir John Edge, Kt., Chief Justice. 

In THE MATTER OP THE PETITION OF LaLJI 
AND OTHERS.* [l2fch February, 1897.] 

Criminal Procedure Code, s. t^^—Transfer^Magi^trate, powers of —View of the scene 
of the occurrence by a Magistrate trying a crimmal case. 

It is not only not objectionable, but in many c^ses highly advisable, that a 
Magistrate trying a criminal case should himself inspect tbo scene of the [303] 
occurrence in order to understand fully tbo bearing of the evidence given in 
Court. But if be does so he should be careful not to allow any one on either 
side to say anything to him which might prejudice bis mind one way or tb6 
other. 

[R., 37 C. 340 = 14 G.W.N, 422 (427) = UCr. L J. 121 = 5 lod. Gas 365 (367); 39 0. 
476 (4811 = 15 C.L.J. 403 = 16 C.W.N. 426 = 13 Cr. L.J. 156 (157) = 13 lDd. Oas. 
344 ; 13 P.R. 1901 (Cr.) = e0 P.L.R. 1901] 

This was an application under s. 526 of the Code of Criminal 
Procedure for the transfer of a criminal case based cliietly on the ground 
that the trying Magistrate had personally inspected tlie scene of tho occur- 
rence out of which the case arose, and w’as said to have made inquiries 
relative to the subject of the complaint from persons present at ihe time 
of the inspection. 

The facts of the case sufliciently appear from the order of Edge, C.J. 
Babu Jogindro Nath Chandhri and Babu Saiish Chundar Banerji, for 
tlie npplicants. 

The Public Prosecutor (Mr. E. Chamier), for the Crown. 

JUDGMENT. 

Edge, C.J. — This is an aoplication under s. 526 of the Code of 
Criminal Procedure to transfer a case from the Court of one ^lagistrate 
to the Court of some other Magistrate. It is said in the application that-i 
after examining some of the witnesses for the prosecution, the Deputy 
Magistrate, before whom the case was, personally inspected the ground 
and made inquiries relative to the subject of the complaint from persons 
present at the time of tlie inspt-ction : also that he expressed a wish that 
some of the accused should compromise the case. In support of the 
application the decision in Queen-Empress v. Manikam (D and Bari 
Kishore Mitra v. Abdill Baki Miah (2) have been relied on. The 
Magistrate has stated that he did inspect the place. He has 
denied that he made any inquiry from any persons except the witnesses 
in their examination. He has state I that he directed the patwari to 
prepare a plan. 

It appears to me that it never could have been the intention of the 
Legislature that in a criminal case, in which the evidence was conflicting 
or was difficult to understand by a person not acquainted with the 
locality, the Magistrate trying the case should not go and see the locality 
for himself. It is highly convenient [304] that he should adopt such 
a course, if the evidence is conflicting or if the guilt or innocence of 
the party depends upon local peculiarities of situation which cannot be 
understood except by the Magistrate seeing the place hi mself. Whpn a 

* Criminal Miscellaneons No. 11 of 1697. 

(1) 19 M 263. (2) 21 C. 920. 
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Magistrate goes to view a place for the purpose of understanding the evi- 
dence, he should be careful not to allow any one either side to say 
anything to him which mieht prejudice his mind one wav or the other. It 
would be practically impossible in some cases that the Magistrate should 
be accompanied by each side. Take the case of a dacoity with, let us say, 
twenty prisoners. It might become necessary for the Magistrate to see 
the village in order rightly to appreciate the evidence for the prosecution 
or the evidence for the defence. It surely could not be the law that the 
Magistrate should not go aod see the village in order to understand the case 
unless he was accompanied by some one for the Crown and all the twenty 
dacoits in fetters, they not being represented by any one. In this particular 
case it appears to me that the Magistrate acted wisely. Tlie question was 
■ — Had the shrubs been torn up by the accused, as said by the prosecution, 
or had they been destroyed by the accumulation of rain, as was said by 
the defence ? It would probably be difficult to decide in such a case, 
for example, whether six witnesses for the prosecution were to be 
believed who might say that the shrubs had been destroyed by the 
accused, or whether six witnesses for the defence were to be believed wlio 
might say that an accumulation of rain water had destroyed the shrubs. 
A Magistrate does not make himself a witness by going to a place and 
viewing it for the purpose of understanding the evidence, any more than 
does a Judge in England who goes to view a place, or do jurymen who 
view a place under an order, make hinaself or themselves witnesses in 
the case. It would be seldom that a Migistrate, or a Judge or jury 
could come to a correct conclusion on conflicting evidence if they 
did not import into the consideration of the evidence before them, 
not only common sense, but also common knowledge of what ordinarily 
passes in^life. In this case I do not see that the Magistrate has 
done anything improper or anything [305] to suggest to my mind 
that a fair and impartial trial will not be had before him. It is very 
possible that the accused may think that the Magistrate's mind may have 
been biased against their case by what he saw on the view. Possibly 
the view explained to the Magistrite’s mind on which side the truth was, 
and the accused may he under the in3pression, rightly or wrongly, that 
the view would support the case for the prosecution and show that the 
case for the defence was utterly improbable. But the onHs of justice are 
that the truth shiuild be arrived at, and should be arrived at whether an 
accused person objects to the truth being ascertained or not. I see 
nothing here to bring this case within s. 526 of the Code of Criminal 
Procedure, and I dismiss this application. 

Application dismissed. 

19 A. 309=* 17 A.W.N. (t897j 64. 

APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Blair. 
Queen-Empress v. Nand Kishore.* [12th February, 1897.] 

Act No. XLV O/1860 {Indian Penal Code), $. *i^8-OJJence— Public servant framing an 
inoorroot record to save himself from legal punishment. 

A pablio 8erv<»Dt who does that which, if done to save aooeber from legal 
punishment, wjuld bring the public servant within s. 219 of the Indian Penal 

* Oriminal Appeal No. 86 of 1897. 
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Code, has equally committed the oEeDce punishable under s. 218 if the person 

whom be intends to save from legal punisbment is bim^^•lf. Queen-Emyress v. 

Gauri Shankar (1) quoad hoc overruled. Queen- Empress v. Girdhari Lai \2]r 

referred to. 

The facts of this case are as follows : — 

On May 29th, 1896, Naod K’shore, who was a patwari, was sum- 
moned as a witness in a rent ease before a Deputv Colled or. He did not 

* » 

bring with him, according to the usual practice in such cases, his copy of 
the settlement record. Tne Deputy Collector took his reply in respect of 
this omission, and he stated that he had not brought it because he 
had come to Court straight from the tahsil, where he had been 
engaged in some account business, [306] and had not got it with him. 
The Deputy Collector discredited this, and in the exercise of the power 
conferred upon him under the patwari rules, which are framed under 
the Land Revenue Act, indicted on the accused a fine of a month’s pay. 

The accused preferred a formal appeal to the Collector, who directed 
the Deputy Collector to make a funher inquiry into the patwari's allega- 
tions. This inquiry was formally made. 

The evidence of one of the parties to the rent case was taken on 
oath, and to make good his case ih** patwari produced his diary. In that 
be had altered the entry of the 26th May. which was — "To-day I came 
from the tahsil into my circle ” into — " To-day I wrote the account of my 
circle in the tahsil.” 

In respect of this alteration the Collector ordered the prosecution of 
Nand Kishore, and he was committed to the Sessions Court and convicted 
under s. 218 of the Indian Penal Code, and sentenced to three months’ 
rigorous imprisonment. Prom this conviction and sentence he appealed 
to the High Court. 

Mr. E. .1. Hotcard, for the appellant. 

The Government Pleader (Munshi Earn Prasad), for the Crown. 


JUDGMENT. 

Edge, C.J., and Blair, .1. — The simple question in this case is whether 
a public seivant who does that which, if done to save another fiom legal 
punisbment. w'ould bring the public servant within s. 218 of the Indian 
Penal Code has committed the ofl’ence punishable under that section if the 
person whom he intends to save fiom lepal punishment ts himself. In 

our opinion there is no reason why it should he an offence for a public 
servant to make a false record in order to save another person from legal 
punishment, and why it st.ould not be oflence for him to make 
a false record to save himself from legal pnuishment. ll the Legislature 
bad intended that this section should only apply w’hen the intt-ntion 
was to save some person other than the public servant, it wculd have 
been easy to iosert the word " other ” between the words "any” a*'d 
"person.” It appears to us that the appelhnt, who w^as a public ser- 
vant, did not cea>e to be a person when he made a [307] false entry in his 
diary for the purpose of saving himself from punishment. Two authorities 
have been cited to us in this Court. One is that of Queen-Empress v. 
Gouri Shankar (1) and the other that of Qiieen-Empress v. Girdhart 
Lai (2). In our opinion the appellant committed the offence under s. 218 
of the Indian Penal Code. We dismij-s his appeal. 


(1) 6 A. 42. 


(2) 8 A. 653. 
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19 A. 307=17 A W.N (1897)49. 

REVISIONAL CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Ur. Justice Blair. 


1897 

Feb. 16. 


Revi- 


Ram Chandar [Plaintiff) v. Chandi Pkasad and others 

(Dcfe7ida7its).-- tl(3tb February, 1697.] 

Act No. XV of 1877 ilndian Liinitation Act), s. 20 —Pori payment of debi^ 
Eiuiorsement of hundi by debtor. 

Where the only evidence in the handwriting of the debtor of the part payment 
of the principal ot a debt was the endorsement of a hundi to the creditor ; held 
that such endorsement was not suflicieDt within the meaning of s. 20 of 
Act No. XV of lb77 to give a ntw starting-point for limitation. Mackenzie v. 
Tiruvtngadothan (1), referred to. 


SIGNAL 

Civil. 

19 A. 307 = 
17 A.W.N. 
(1897) 49. 


This was a suit in a Court of Small Causes to recover Rs. 426-1-6 as 
due on an account. The defendants pleaded that the claim was barred by 
limitation. The plaintiff relied upon the endorsement made on a hundi 
given him by the defendants as evidence of part payment within the 
meaning of s. 20 of the Indian Limitation Act, 1877. The Judge of the 
Small Cause Court overruled this plea, relying on Mackenzie v. Tiritvcn- 
gadathan (1), and dismissed the suit. The plaintiff applied in revision to 
the High Court. 

Mr. D. N. Banerji, for the applicant. 

Munshi Jwala Prasad, and Munshi Uadho Prasad, for the opposite 

parties. 


JUDGMENT. 

Edge, C. J., and Blair, J. — This case is covered by the decision of 
the Madras High Court in Mackenzie v. Tiruvengadathnn (l). We agree 
with the decison of the Madras Court, and we dismiss this application 
with costs. 

Application dismissed. 


19 A. 308 = 17 A.W.N. -1897) 71. 

[308] APPELLATE CIVIL. 

Before Mr. Justice Banefji and Mr, Justice Aikman, 


Nazar Ah [Plaintiff) v. Kedar Nath and another (Defendants).^ 

[25th February, 1897.] 

Act No. XV of 1877 (Indian Limitation Act), sch. «, art. 12, cl (6)— Suit to recover pro- 
perty 80 td in executicn of a decree in excess of what was saleable under the decree— 
Execution of decru— Limitation. 

Article 12, clause (b) of tbe seconcl schedule to (he Indian Limitation Act, 
1877. does not apply to a suit to recover property sold ostensibly in execution of 
a decree, but the sale of which was in fact not autborizid by tbe decree under 
which the said property purported to have been eold. Ram Lall Afoitra v. Bama 


* Ci^^il Revision, No. 28 of 1F96, frein a decee (f Babu Nilmadbab Rai, Judge of 
the Small Gauee Court, Benares, dated tbe 80th March 1896. 

t Second Appeal, No. 1019 of 1895, fr^zn a decree of Maulvi Jafar Husain. Sub- 
ordinate Judge of Bareilly. datfd tbe 17tb May 1695, confirming a decree of Babu Giraj 
Xiabore Dutt, Munaif of Haveli, Bareilly, dated the 5ih December 1894. 

(1) 9 M. 271. 
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Suyidari Dabia (1), Balwayit Rao v. Muhammad Eusain (2), Lala Mobaruk Lai 
V. The Secretary of State for India in Council (3), Dakhina Churn Chattopadkya 
V, Bilash Roy (4), Mahomed Hossein v. Purundur Mahlo (5), and Sada- 

gopa V. Jamuna Dhai Ammal (6', referred to. Suryanna v. Durgi (7), dissented 
from. 

The facts of this case sufficiently appear from the judgment of the 
Court 

Mr. Karamat Iliisain. for the apoellant. 

Mr. Roshau Lai, for the respondents. 

JUDGMENT. 


BaNer.ti and AikMAN, JJ. — The appellant Nazar AH owned a 2^ 
biswas share in a certain zamindari. IIo mortgaged 2 hiswas to Tika Ram, 
the respondent, on the 9th of October, 1H78. On the 18th of July, 1890, 
Tika Ram obtained a decree for the sale of the 2 biswas. lie applied for 
execution of that decree by sale of that share, and the Court ordered the 
2 biswas share to be sold. As the propn'r.y was ancestral property, the 
Court, under s. 320 of the Code of Civil Procedure, transferred the execu- 
tion of the decive to the Collector. By some mistake the Collector, on 
the 20tli of August. 1891, sold 2^ biswas instead of the 2 biswas which 
he had been ordered to sell. The sale was confirmed on the 13th of 
November, 1891. On the 3rd of September, 1894, the plaintiff [309] 
instituted the present suit, claiming possession of a 4 hiswas share on the 
ground that that share had not been sold, and further that the sale of 
that share was null and void. Both the Courts below dismissed the suit, 
applying to it clause ib) of art. 12 of the second schedule to Act No. XV of 
1877. 

The plaintiff has preferred this appeal, and it is contended on his 
behalf that arr.. 12 is not applicable. In our opinion the appeal must 
prevail. Where a sale is in its incention void it is not necessary for the 
plaintiff to have that set aside which is itself a nullity. This view is 
supported by several rulings, of which we may quote the following 
Ram Lail ^lottra v. Banin. Stimlnri Dahin (1) followed bv this Court 
in the case Balwant Rao v. Muhammad Husain (2) ; Lala Mobaruk 
Lai V. The Secretary of State for huJia in Council (3) ; and Dakhina 
Churn Chattopadhya v. Hilash Chnnder Roy f4). In our opinion 
art. 12 applies to cases in which a sale would be binding on the plaintiff if 
not set aside. An illustration of such a case is afforded by Mahomed 
Hossein v. Purundur Mahto (5). 

In the case before us, if the Collector who sold the half biswa share 
claimed had no jurisdiction to sell it, the sale of that share was ab initio 
void. The power under which the Collector sold the plaintiff’s property 
in execution of Tika Ram’s decree was derived from the order made by the 
Court to which the application for execution wa? made, and which trans- 
ferred the decree to Collector under s. 320 of the Code of Civil Procedure. 
Section 321 (c) authorizes the Collector to sell only the property ordered to 
be sold, or so much thereof as may be necessary. The authority of the 
Collector was therefore confined to the sale of that property only which he 
was ordered by the Court to sell. In this cas'^ the Court ord^^red only a 
2 biswa share to be sold. The Collector therefore acted ultra vires m 
bringing to sale any share in excess of 2 biswas. Qua the excess the sale 


15 A. 324. 
(6) 5M. 54. 


11 0. 200. 
(7) 7 M. 268. 


(4) 18 C. 526, 


(ij 12 0. 307. 
(6) 11 0. 287. 
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necessity for the plaintiff to seek to set 

[310] The authonties to which we have referred lav down the 
proposition that, if the Court which ordered the sale had no iurisdiction 

•?fu pursuance of that order is a nullity. Similarly, 

if the officer who held the sale had no authority to sell the property, that 
sale would be equally a void sale. In this case, as we have said, 
since the CoUector had no jurisdiction to sell any share in excess of that 
which the Court ordered to be sold, the sale of the share in question 
was void and not binding on the plaintiff. The Lower Appellate Court has 
rehed on an unreported judgment of this Court (S. A. No. 1138 of 1893, 
decided on the 16th March, 1894.) It does not appear that in that case the 
Court had acted without jurisdiction, or that the officer who held the sale had 
gone beyond his authority. The case is therefore clearly distinguishable. 
The Court of fii’st instance has referre-i to a ruling of the Madras High 
Court \Suryanna v. Dnrgi) (1). That is, no doubt, a ruling which sup- 
ports the view of the Court helow, but we are unable to follow it. We 
observe that it not only differs from numerous rulings some of which 

have been cited above, but from one of the same Court {Sadagopa v. 
Jamuna Bhai Ammal) (2). 

We allow the appeal, and, setting aside the decree of the Court below, 
remand the case under s. 562 of the Code of Civil Procedure to the Court 
of first instance with directions to re-admit it under its original number 
jn the register and to try it on its merits. 

Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 


19 A. 311*17 A W N. (1897) 121. 

[311] APPELLATE CIVIL. 

Before Sir John Edge, Ki., Chief Justice, and Mr. Justice Knox. 

Mushtaq Ahmad and another {Defendants) V . Amjad 
An and others {Plaintiffs.)^ [20th January, 1897.] 

Pre emption — Wajib-ul-arz— ' ‘ Stranger. ’ ’ 

Under the terms of a wajib-ul-arz successive pre>emptive rights were given, 
‘ brothers,’ secondly, to ‘ near cousins.’ thirdly, to ' share-holders.' 
HeU, theparties being Muhammadans, that in regard to a sale of land to which 
such wajib-uUarz applied, a nephew (brother’s son) of a co-sbarer vendee was a 
stranger’ and bie joinder as a co-vendee would vitiate the sale and let in other 

persons having a tight of pre-emption. Bam Nath v. Badri Narain (3), approv- 
ed. 

[R.. 10 O.C. 326 (236).] 

This was an appeal under s. 10 of the Letters Patent from the 
judgment of Burkitt, J., in the case of Amjad Ali v. Mushtaq Ahmad (3) 

The facts of the case sufficiently appear from the judgment under 

appeal. 

Pandit Sunday Lai, for the appellants. 

Mr.^ D. N. Banerji (for whom Mr. W. K. Porter), for the respond- 


* Appeal, No. 11 of 1896, nnder b. 10 of the Letters Patent. 

(1) 7 M. 358. (2) 6 M. 64. . (3) 19 A. 148. 
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JUDGMENT. 

Edge, C.J., and Knox, J. — 

In our opinion our brother Burkitt rightly held that the son of a 
Muhammadan co-sharer in the village was not, merely in virtue of hie 
birth, a co-i^harer, within the meaning of the pre-emptive clause of the 
wajib-ul-arz, A Muhammadan son does not take a vested interest in 
ancestral property on his birth, as a Hindu son does. Consequently, the 
order of remand was right. But the Court below should apply the 
principles expounded by the Full Bench of this Court in Bam Nath v. 
Badri Narain (1). We dismiss this appeal with costs. 

Appeal dismissed. 


19 A. 311=17 A.W.N. (1097) 117. 

REVISION A L CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Knox. 


Queen-Empress v. Bala Misra and others.* 

[30th January, 1897.] 

Act No. IIT of 1867 {Gfi7nhling Act], s. 6— Evidence of Jiouse being a common gaming 
Jiouse — Instruments of gajuiyig - Cowries. 

Beld, that tbo mere boding of cowries in a house searched iu pursuance of a 
warrant issued under Act No. Ill ol 1867 would not raise the presumption [312] 
that the house was u-cd as a common gaming house ; but evidence that cowries 
were used in that bouse as iostrumeuls svhorebv to carr 7 on gamiug would 
bring the bouse within s. 6 of the Act. Queen-Empress v. Bhawani (3)f 
referred to. 

[R..35 C.432 (434).] 

This was a reference made under s. 438 of the Code of Criminal 
Procedure by the District Magistrate of Ballia. The house of one of the 
accused had been starched in pursuance of a warrant issued under s. 5 
of Act No. Ill of 1857, and there was found io the roona where the accused 
were a quantity of cowries. A Deputy Magistrate convicted the accused 
undtr s. 4 of Act No. Ill of 1867, holding that these cowries were instru- 
ments of gaming within the meaning of the Act. One of the accused 
applied for revision of this order to the Magistrate, who, in view of the 
ruling of the High Court in Queen- Empress v. Bhawani, referred the case 
to the High Court. 

The following order was passed : — 

ORDER. 

Edge, C.J., and KhOX, J.— In this i articular case, there is evidence 
that gambling was actually being carried on in the house. Our attention 
has been diawu to the case of ^een-E7npress v. Bhawani <2) in which 
it was held, on the authority or some previous cases, that “ cowries are 
pot instiuments of gaming.*' Ordinarily speaking, it would be incorrect 
to describe cowrits as instruments of gaming, but if cowries are used m 
a particular case as a means of gaming, they are in that particular case 

* Crimioal Revision No, 15 of 1897. 

(1) 19 A. 148. (3) 15 A.W.N. (1896) 139. 
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instruments of gaming, at least in our opinion, within the meaning of 
that term as it appears in Act No. Ill of 1867. To explain ourselves 
B htble further, the mere Ending of cowries in a house would nob 
raise the presumption that the bouse was used as a common gaming 
house, but evidence that cowries were used in a narticular house as a 
means whereby to carry on gaming would briog the house within s. 6 of 
the Act. It entirely depends upon the use to which the cowries are 
put. If they are used for the purposes of gaming, as they frequently 
Bre in this country, they are, when they are shown to be so used, as much 
instruments of gaming as dice. We decline to interfere in this case. The 
record will be returned. 


19 A. 313 = 17 A.W.N. <1897) 63. 

[313] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, aiul Mr, Justice Blair. 


Ganga Narain (Plaintiff) v. The Municipal Board of 
Cawnpore (Defendant).* [16bh February, 1897.) 

Act No. XV of 18S3 (.W.-I7.P. atid Oudh Mwutcinali/ws Act), s. 55, cl. Ic)- ^Junicipal 
Board — Powers of Municipal Boards to frame bye laws—Act No. XV of 1873. s. 22 
—Nuisance. 

Clause (c) of s. 55 of Act No. XV of 1383 was not intended to empower a 
Municipal Board to make rales which would e<i>iblc it to confi.scace private rights 
without making any compensation, nr to treat as nuisances act<; which are not 
in law or with regard to public health or convenience capable of being consider- 
ed Duieances, 

The clause was meant to give to Municipal Boards power to make rules for 
prohibiting the establishment of markets, that is, to prevent new markets being 
established, and to give them power tn control the maintenance of existing 
markets or of markets which might be established with their sanction. 

By “ maintenance ” is meant the kc-eping up of a market in such a manner 
as would make it a fit place for the carrying on of a market having regard to 
public health and publice convenience, 

£R.. 21 A. 348 (354) ] 

The facts of this case are fully stated iu the judgment of the Court. 
Pandit Moti Lai, for the appellant. 

Mr. E. Chamter, (or the respondent. 

JUDGMENT. 

Edge, G.J., and Blair, J. — In this case the plaintiff sought an injuDc* 
tion restraining the Municipal Board of Cawnpore from interfering with 
the eseroise of his right to hold and maintain a market for the sale of 
vegetables, fruit and other articles within the grounds of a temple of which 
he was manager. The defence to the suit was that according to certain 
rules of the Municipal Board the plaintiff had no right to establish or 
Xfontinue a market without the permission of the Municipal Board. It is 
necessary to see bow this suit arose. 

The Municipal Board of Cawnpore had established within the Munici- 
pality a market for the sale by wholesale of vegetables, [314] fruit and 


* Second Appeal, No. 404 of 1695, from a decree of J. J. MoLeau, Esq-, Diatriofe 
Judge of Oawnpoce, dated the let April 1895, modifyings deoree of Syed Zainul-ab-diu 
Khan, Subordinate Judge of Oawnpore, dated the 8rd October 1894. 
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sQch like things. They hat^ let that market to a contractor. The contrac- 
tor had by his conduct so disgusted the people who had used the market that 
they had refused any longer to come to that market, and thev had betaken 
themselves to a market in the cantonments of Cavvnpore. One can easily 
understand that it was not pleasing to the Municipal Board of Cawnpore that 
the market over which they bad spent a considerable amount of money 
should be abandoned, and that the tolls which they expected to derive from 
the use of tbeir market should go into other pockets. It is not quite clear 
how they approached the cantonment authorities of Cawupore, hut they 
were determined, if they could, to obtain the closing of the market in 
cantonmenis, in the hope, no doubt, of compelling the public bo return to 
their own Municipal market. The correspondence between the canton- 
ment authorities and the municipality, if we had it, would probably 
be instructive. This much wo know, that the cantonment authorities 
having granted a lease of their market to certain contractors were 
apprehensive that they might he sued for damages if they complied with 
the request of the Municipal Board, and that they insisted upon having 
an indemnity bond bo secure them against loss by any damages which 
might he awarded to the persons with whom they were about to break their 
contract. Whether tlic cantonment authorities would havo been liable in 
damages or not, and whether or not they had the power to put an end to 
the lease granted to their contractors are beside the question here. What 
we know is that tbe cantonment authorities thought it reasonable that 
they should get an indemnity bond, and declined to act without it, and 
that the Municipal Board of Cawnpore authorised the execution of an 
indemnity bond, and the bond was apparently given, signed by the Chair- 
man. Whether the Municipal Board of Cawnpore intended, if tbe canton- 
ment authorities were made liable for their breach of contract, to pay the 
damages out of the public moneys of the Municipal Board of Cawnpore, or 
whether the members of tbe Board intended to pay these damages out of 
their private purses, we do not know. It is probable that an auditor would 
[315] have surcharged the Municipal Board, and have forced the members 
of the Board individually to make good tbe suras, if any, which had been 
paid under that indemnity bond. Municipal Boards are not entrusted 
with public moneys in order that they may employ them in inducing other 
persons to break their lawful contracts. However, the indemnity bond 
was given; the cantonment market was closed, and thereupon customers 
who had formerly attended the market of the Municipal Board looked 
about to see wheDher they could find another place to sell their goods, and 
they proceeded to tbe market which had been held lawfully by the plaint- 
iff within the grounds of the temple for a period of something like twenty- 
five years. 

Tbe Municipal Board by closing the cantonment market had not 
effected their object ; but they were not to be defeated. The indemnity 
bond was given on the 25th of June, 1892. By the 23rd of July, 1892, 
tbe Board awoke to the necessity of closing another market in order 
to get back their customers, and on this occasion they had no canton- 
ment authorities, who would be willing to close a market on receiving 
an indemnity, to deal with ; they had to deal with tbe plaintiff in this 
suit. On the 23rd of July, 1892, they served the plaintiff with the 
following notice i — “ Under order of this date you are directed to 
discontinue at once, within twenty-four hours, the holding of the bazar 
established by you without permission, otherwise proceedings will be taken. 
In case of non-compliance legal steps will be taken in accordance with th^’ 
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rules of the Municipal Board, and no excuse will be heard." That threat 
was not sufficient : the market continued ; aud on the 23th of July, 1892 

they served on the plaintiff the following notice:-" Under order of this 

c ^ f within twenty-four hours, the bazar 

Sabzi Mandi (market for the sale of vegetables and fruit) which you have 

newly established without permission within the enclosure known as that 

of Prag Narain. Otherwise, in case of non-compliance, legal steps will 

be taken in accordance with the rules of the Municipal Board (s. 66) 

heard.” It so happened that the notice of the 
I3iej Jdrd July was one which would not fit in with the existing rules of 
the Municipal Board. The then existing rules of the Municipal Board, 
even according to the contention of the Board, only gave them power to 
deal "With new markets. It is to be observed that in the notice of the 
23ra of July the Board did not suggest tnat the market was a new one. as 
ID fact it was pot ; but they were determined to try it on. and accordingly 
served the notice of the 25th of July, in which they alleged the market to 
be new. Even that notice did not much frighten the plaintiff, for he con- 
tinued to hold his market. Thereupon the Municipal Board proceeded to 
put the criminal law in motion. They did not attempt to prosecute the 

plaintiff under the Indian Penal Code for conducting a market which was 
a public nuisance, for in truth it was a well-conducted market and no case 
of nuisance could be made out, but they proceeded to prosecute his brother, 
Narain, who managed for him, under their rules. The case was 
tried by a Magistrate of another district, this Court having made an order 

Magistrate of the other district (Fatehpur), on the 
16th of November, 1892, acquitted Jamna Narain on the ground that the 
market was an old market. One would have thought that that ought 
to have satisfied the Municipal Board ; but it was not so. They wore 
determined not bo let the matter drop, and were determined, if they could, 
to confiscate, in order to benefit their own market, the plaintiff’s long 
acquired right in his market. 

Accordingly, in December, 1892, they proceeded to apply to the Local 
Ciovernment for sanction of an amendment of the rule under which they 
had taken proceedings by leaving out the qualifying word “ new ” which 
that rule contained and by practically reverting to the words of a rule 
which bad been made under s, 22 of Act No. XV of 1873, which was a 
section which gave a committee power to frame rules for declaring what 
acts or omissions within a Municipality shall be considered to be public 
nuiBanceH. The old rule, which they practically wished to reinstate, was 
as follows : — It was declared that “ the establishment or maintenance of 
a public market, bazar, ganj or slaughter-house, except under such condi- 
tions [317] as the Board may from time to tinoe prescribe ” was a public 
nuisance. It has been contended hero before us that under s. 22 of Act 
No. XV of 1873, a Municipal Board bad, subject to the sanctioning of 
their rules by Government, unlimited and uncontrolled discretion to 
declare any act or any omission within their Municipal boundaries tolbe a 
public nuisance, to declare, for instance that a man should nob eat his 
within bis bouse, or that persons should nob walk along the streets 
of Cawnpore with any clothes on ; the argument went as far as that. The 
contention was that the Municipal Board in its discretion or indiscretion, 
whether for the purposes of public health or for the oppression of traders 
JO Oawnporo, might by a rule declare anything which might happen in 
Cawnpore to be a nuisance, and that a person not hearkening to such a 

would be liable bo a prosecution. In our opinion the Legislature was 
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never so foolish as to intend to give so sweeping a discretion to a 
Alunicipal body. Certainly the proceedings in this case, as we shall 
presently point out, will be a warning, we hope, to the Legislature to be 
more precise in future in limiting and defining the powers which it grants 

to Municipal Boards iu these Provinces. 

Now we have said that in order to close the plaintiff s market the 
Municipal Board were desirous of getting back to some rule similar to the 
old one and of striking the limitation new ” out of the then rule. The 
matter went from the Municipal Board to the then Commissioner of 
Allahabad, apparently by means of a letter signed by the Chairman of the 
Board and dated the 6th of January. 1893. in which reference was made to 
some objections to any alteration of the rule recently taken by the plaint- 
iff. The letter of the Chairman alleges that the insertion of the word 
“new” in the rule in question he believed was due to a mistake. We 
believe that it was more jjrohably due to the fact that the High Court at 
Calcutta in the case of Moran v. The Chairman of Motihari Municipality (1) 
had pointed out in vigorous, hut not too strong, language the lament- 
able consequences of entrusting Municipal [318] Boards with powers 
under which they might practically confiscate private rights with- 
out making any compensation. The Chairman of the Board, in the letter 
to which we are referring, says, as to the objection that, if the word new 
is omitted from the rule, the Municipal Board will have authority to re- 
move hundreds of markets from private places and establish them m 
places fixed bv the Municipality, that “ it cannot be said that the Board 
has misused the powers it had in the past." Probably not, before that 
period and before this case arose, because the Board had not found that 
the markets and shops of urivate persons in Cawnpore were in competition 
with the market which the Board had established. So soon, however. 

as the Board met with competition, it, in our opinion, misused its supposed 

powers Then the Chairman goes on to make a representation as to the 
facts connected wiih this market. We cannot believe that he was acting 
on his own knowledge. We must believe that he was entirely misled by 
those about him. In fact the language of the sentence which we are about 
to quote is not the language which an educated Englishman would use. 
The letter says: — “ When the Municipal Board tried to close this market 
It was heard that they could not do so under the new bye laws, as for 
many years a few vegeatable sellers had been allowed to sit in the temple 
compouDd for the convenience of people frequenting the temple.” 

It has been found, and we entirely agree with the finding, that the 
market was an old established market of from twenty bo twenty-five years 
standing, at which sales, not only by retail but also by wholesale, had 
been publicly conducted. We regard that description of the iDoarket as a 
false and misleading description. We do nob believe that it was falss 
and misleading to the knowledge of the Chairman, bub certainly false and 
misleading to the knowledge of those who were instructing him. Now let 
us see what was the view that tbe Local Government took of this . 
when it came before it. The Local Government, in reply to the Muni- 
cipal Board of Cawnpore, says that " the amended rule 
submitted for sanction really asks sanction for the following [318J 
posals : — First, that no private bazar, however old. will be 
until the sanction of the Board has been obtained ; second, the Cbairma 
may be ompowerel to shut up and close by means of a written notice any 


(1) 17 C. 329. 
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private bazar where retail selling is going on, however old and well 1897 
managed it may be, and however willing its owner may bo to carry out all Feb. 16. 
instructions.*’ The Local Govornmenb had no difficulty in dividing what 
the motives and object of the Municipal Board were. Its ooraraeot is as ApPEL- 
follows : — “ From the foregoing, it will appear that the Municipal Board LATE 

should be empowered to withhold sanction to the holding of any particular CiVIL. 

private bazar at any time it likes without assigning any reason, and with- 
out making any compensation to the owner, who may lose his valuable ' 

right which he may have acquired by prescription. Furthermore, if the ■ _ 
Municipal Board sanctions the holding of any private bazar, and that (IBS'! 6®. 
bazar is subsequently sold for a large value, the Chairman will, even if 
the conditions prescribed by the Board are fulfilled in that bazar, be 
empowered at any time he pleases to dose the bazar without consulting 
the Board or taking any evidence or assigning any leason,” and it says 
further that “although the Government does not wish to curtail those 
powers, still it is quite inadvisable to grant such arbitrary powers to the 
Board as have been suggested.” On that the Chairman of toe Municipal 
Board writes to the Commissioner and informs him that the Board is 
prepared to modify its request, we presume by leaving out the arbitrary 
powers of the Chairman, and bo simply ask that the bye-law which was in 
force for years in the Municipality may he sanctioned, as this bye-law 
is practically the same as the rule printed at p. 76 of the Government 

Manual as one of the rules approved by Governmen\ 

The Chairman forgot to draw the attention of the Commissioner 
to the fact that s. 22 of Act No. XV of 187:1, under which 
the old rules or bve-laws had lieen made, bad been most materially 
altered by s. 56 of Act No. XV of 1883, the Act then m force. The 
Legislature by 1883 had obviously become a\yare of the danger of entrust- 
ing a power to Municipal Boards under which [320] they could declaie 
any act or omission to do any act to be a nuisance and make a peison 
liable to a prosecution. 

The old rule which the Chairman asked the Government practically 

to re-introduce could not have been re-introduced under Act No, XV o 

1883. The Municinal Board bad no longer the right or the power, either 

with or without the sanction of the Local Government, to declare what 

acts or omissions should be deemed to be nuisances within Municipal limits. 

S. 66of Act No. XV of 1883 put the question of nuisance at rest for 

ever by giving the Board power to interfere only m the case of public 
« 

nuisatiCB 

How it came to pass we know not, but the Local Government sano- 
tioned the foUowing rule:— “No person shall establish or maintain a 
public market, bazar, ganj or slaughter-house in any place \yitbout e 
sanction of the Board or except under such conditions as the Board may 
from time to time presorihe.” The Board, having been defeated up to 
that time in their attempts to confiscate without compensation the private 
rights and private property of the plaintiff, had now got a rule whic • 
thought, gave them a free hand, and accordingly they at once proceeded to 
prosecute the plaintiff again in order to force him to close the market and 
abandon the competition. That prosecation, we understand, is awaiting 


the decision of this case. . , ^ ,.u r> -j 

It has been said to us in this case on behalf of the Board that the 

Board will make compensation. All wo can say is that, seeing bow the 

Board has acted in this case, we should be very sorry to be anywhere m 

the position of the plaintiff going to the Board for compensation. The 
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plaintitf forwarded a petition against this alteration of the rule to the 
Governor-General. The Board, we presume, had got their opuortiioity 
of representing the facts as bhpy chose, for it is obvious, on looking at the 
letter of the 5th of February, 1894, from the Government of In-iia to the 
Secretary to the Government of the North-Western Provinces, that mis- 
leading representations as to the facts had been nut before the Govern- 
ment of India. It is obvious tliat it was represented to the Government of 
India that the selling of vegetables by wholesale in the nlaintiff’a [3211 
market was quite recent. That was not a fact. It was represented 
to the Government of India that if the Municipal Board did close the 
plaintiff's market under their rules, the pln-intiff would have a right to 
obtain, through the Civil Courts compensation. In one sense that 
representation was true. If the Municipal Board, having no authoritv to 
close the market, did close it, no doubt they would have to pay damages, 
but if the Municipal Board was right in believing that they liad the power 
to close the market lawfully, no provision had been made, either under 
the rules or by the Legislature, to compel them to pay one anna of 
compensation to any person whose rights they might conhscat**. The 
Governor-General in Council decided that he did nob consider tliat the 
previous practice io rf^soect of ihis market should he sbopuod, or that the 
income Uerived from it sliould he confiscated, without a grant of suitable 
compensation, nnd the Governor-General in Council expressed an opinion 
that the new rule, i.c., the altered rule, should be worked with due regard 
to the custom of the temple and to the rights which had accrued before the 
rule was framed, and a suggestion was tlirown out that it might he po'i>ii»le 
that a Court of law might not hold that the last rule was retrospective, 
that is, that the last rule did not aoply to a market which was in existence 
before it was made. So we understand it. 

This case came on for trial before the Subordinate Judge of Cawnpore, 
who dismissed it on a preliminary point. He was set right upou that 
point, and then he started to try the case on the merits. He found that 
there had been no old market there for wholesale. A perusal of his judg- 
ment is sufficient to show tiiat lie went in that finding entirely against the 
evidence. The plaintiff’s witnesses called by the Board proved the plaint- 
iff's case : but the Subordinate Judge found for the defendants upon the 
evidence of three witnesses. What be has written about these three wit- 
nesses in our opioioo shows that be ought not to have depended upon their 
evidence. Tiie plaintiff appealed. The District Judge of Cavsnpore. in a 
very careful and well considered juiigment, found every issue of fact m the 
plaintiff’s favour. He found that this[322] was an old market for retail 
sales and also for w’holesale. He found ihat it was a well conducted market, 
against the management of which not one word could be said ; and indeed 
the only thing that can be said in favour of the Municipal Board of 
Cawnpore is that, with all their determination to ruin the plaintiff, 
they have not ventured to suggest that any fault can be found with the 
management or with the conduct of the plaintiff's market. The District 
Judge, having found all the facts, as we think rightly, in favour of the 
plaintitf. dismissed his suit on a construction of the last rule to which we 
have referred, and which, be held, applied in this case. 

We have got to consider, first, what is the true construction of 
cl. (c) of 3. 55 of Act No. XV of 1883. It ie cooteuded upou behalf 
of the Municipal Board that that section enables them to make a rule whoh 
they pan put in force against new markets or old markets, whether 
they are well conducted and unexceptionable or the reverse, and that 
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they oati do this with the prime object ot promoting the revenue ot 
theMuoicipal market at the expense of the rate>payer or rate-payers of 
Cawnpore whose market is to be conhscated. In our opinion, although 
the clause is ambiguouely worded, it never could have been the intention 
of the Legislature to give power to a Municipal Board to make a rule 
which would enable them to contiscate private rights in markets where 
the holding of the market and the maintenance of the market could not be 
objected to upon any public ground, and to do this without making any 
compensation to the person whose rights are affected. We find that in 
Act No. XV of 1883, when the Legislature did intend to give to Municipal 
Boards the power to acquire private property, they put them under the 
obligation of complying with the Land Acquisition Act, that is, if the 
Board desired to obtain the land of a private person, they had to pay just 
compensation for the riglus which they were taking for themselves ; but it 
is contended that, if the Board had a right to close any market in 
Cawnpore, although the »narket may be absolutely unobjectionable on the 
ground of public health or convenience, there was no obligation imposed 
by this Act on the Board to pay one anna of [323] compensation, it is 
quite obvious from the conduct of fhe Board in this case that it would not 
be advisable for the man whose rights were confiscated to trust himself to 
the tender mercies of the Board or to their conceptions of justice. 

There is another reason against our c;)nsCruing this clause as the 
Board contends we should, and it is this. We do not behove it possible 
that the Legislature could have intended to give a power to the Board by 
the exercise of which they might confiscate private rights for the purpose 
of increasing their own revenues ; and that in truth is what the Board has 
been trying to do with regard to the plaintiff and his market. The Legis- 
lature could not have intended that a Municipal Board should, ol its own 
free will, aud at its own indiscretion, have a right to treat that as a 
nuisance which by no possible view could be regarded by the public or by 
a lawyer as a nuisance. As we read the clause it was meant to give to 
Municipal Boards power to make rules for prohibiting the e.sr.ablishment of 
markets, that is, to prevent new markets being established, and to give 
them power to control the maintenance of existing markets or of marke^-s 
which might be established with their sanobioo. By " maintenance ” we 
presume was intended the keeping up of a market in such a manner as would 
make it a fit place for the carrying on of a market having regard both to 
public health and public convenience. It also gave them the power to make 
rules for the management of such markets. But until the Legislature tell us 
that it was their intention to confer upon Municipal Boards power to con- 
fiscate private rights, the maintenance of which is entirely unobjectionable 
on public grounds, and to do so without paying any compensation, we must 
construe clause (c) in such a caanner as not to oast the slur upon the 
Legislature of having worked a gross injustice, and we do so construe it. 

We allow this appeal, with costs and in this Court and in the Courts 
below ; and we decree the plaintiff’s suit and make the declaration which 
be has asked for. 

Appeal decreed. 
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19 A. 324 = 17 A.W.N. fl897) 72. 

[324] APPELLATE CIVIL. 

Before Mr, Justice Banerji and Mr, Justice Aikynan. 


Bhupal Singh {Defe^idant) v. Mohan Singh and others 

{Plaintiffs)r [26tb February. I897,j , 

pre-empticn^1\ niibulars— Hindu ividotv in of property of her deceased hus 

band but 7iot ns his heir— Stranger— EjTect of joining a stranger as plaintiff in a 
suit for pre^emidion, 

A Hindu widow in poss6S3ion ol the imnioveable property of her deceased 
husoaiid. but not na hU heir, there being a son living, has no right of pre-mption 
-a co-sharer by virtue of such possession, even though she mav bo recorded 
as a co-sharer in the village papers. Phovi Ram v. Rukmin Kuar (1) and hnam 
ua-din v. Surjaiti (2) followed. 

Where a plaintiS having a right to pre-empt joins with himself in a suit for 
pro emption a stranger, i. e., a person who has no such right, be thereby 
forfeits his right to pre-empt, and this disability cannot be overcome by amend- 
ing the plaint by striking out the name of the stranger. Bhawani Prasad v. 
Domrw (3). Rum Nath v. Badri iVarniu (-1) and Fida Aliv. Mma/far AH (5) 
referred to, 

[DiSB.. 10 C. 303; R., 31 A. 023 = 6 A.L J. S97 = 3 Tod. Cas. 820 = 6 M.L-T. 352.J 

The suit out of which this aopeal arose was a suit for pre-emption on 
the basis of the wajtb-ul‘arz. The property in suit was ten biswa share 
in the village, forming a separate patti belonging to Sbibraj Singh and 
Bahadur Singh. They sold their share under a sale deed dated the I8bh 
of August and registered on the 7th of September 1803 to Kun war Misr 
Harcharan Lai ; and he in turn sold it to one Bhupal Singh on the 22nd 
of July 1894. The plaintiffs were for the most part sharers in the other 
patti in the village, and as such entitled under the wajib'ul-arz to pre-emp- 
tion as against Kunwar Misr Harcharan Lai who was a stranger : but 
they joined with themselves in the suit two widows, Musammat Indar 
Kunwar and Musammat Gaura, who, though recorded in the village papers 
as co-sharers, were only so recorded by courtesy, being widows of deceased 
co-sharers whose sons were living. The subsequent vendee, Bhupal Singh, 
was made a party to the suit, under s. 32 of the Code of Civil Pro- 
cedure. and he raised the plea that the female plaintiffs, being in fact nob 
[325] co-sharers in the village, had no right of pre-emption, and further, 
that the other plantiffs who were co-sharers, by joining with them in their 
suit these two strangers, had forfeited their own right of pre-emption. 

The Court of first instance found that the two widows were not 
strangers, inasmuch as their names were recorded in khewat ot the 
village, and also apparently because they would be entitled to get a share 
on partition. In other respects the Court found in favour of the plaintiff 
and gave them a decree for H of the share claimed, having regard to the 
fact that BImpal bingh was a pre-empbor of equal rights with themselves. 

From this decree Bhupal Singh appealed to the High Court, raising the 
same plea as to the effect of the joinder of the two widows as plaintiffs as 
be bad raised in the suit. 

Mr. Boshan Lai and Pundit Sandar Lai, for the appellant. 

• Pirat Appeal No. 79 of 1895, from a decree of Maulvi Jafar Husain, Subordioate 
Judge of Bareilly, dated 27fch March 1895. 

(Ij 15 A.W.N. (1895) 84. (2) 15 A.W.N. (1895) 85. (3) 6 A. 197. 

(4) 19 A. 148. (5) 5 A. 65. 
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Mr. T. Conlan and Babu Jogindro Nath Chaudhri, for the 1897 

respondents. Feb. 2G. 

JUDGMENT. Ap^l- 

Banerji and AikmaN, JJ.: — This was a suit for pre-emption, on the late 
basis of the wajib-ul-arz. The property in suit belonged to Shibraj Civil. 

Singh and Bahadur Singh, and was sold by them on the ISth of 

August, 1893, to Kunwar Misr Harcharan, a stranger to the village. The 19 A. 324= 
latter sold the property on the 22nd of July, 1894 , to Bbupal, the appel- 17 A.W.N. 
lant, who is a co-sharer of the original vendors. The plaintifTs brought (1897) 72, 
the present suit to enforce their right of pre-emption in respect of the 
sale to Kunwar Misr Harcharan, and subsequently added Bbupal as a 
defendant to the suit. One of the grounds on which Bhupal contested 
the claim was that the female plaintiffs were not co-sharers in the 
village, and had not the right to pre-empt, and that the other plaintiffs by 
associating them with themselves in the suit had forfeited their own 
right of pre-emption. The Court below has granted to the plaintiffs a 
decree for a portion of the property after excluding the portion which 
in its opinion Bhuoal was entitled to pre-empt. Bhupal has pre- 
ferred this appeal, and he reiterates the plea raised in the Court below 
as to the right of the plaintiffs to maintain the suit. We have two 
£326] questions to decide in this appeal, first, whether the two female 
plaictiffs are co-sharers or strangers : and secondly, if they are strangers, 
what is the effect on the claim of the other plaintiffs of their being associa- 
ted in the suit with those plaintiffs. , i_ 1 j* 

As regards the first point, it appears that the sons of both the laches 
are alive, and therefore the ladies have no right as heirs to their husbands 
to share in their husbands' property. It is not alleged that they had ac- 
qnired a share in the property by any right other than a right derived from 
their husbands, who were the original owners of the property, on the 
strength of which they claim to he co-sharers. It is true that 
revenue records, their names have been entered along with those of their 
sons as co-sharers in the village, but that circumstance alone would not 
make them co-sharers and confer on them the right of pre-emption as co- 
-sharers, since as a matter of fact they have no right to the property as co 
sharers. The Subordinate Judge has held that the ladies have a right of 
pre-emption, because they have a right to maintenance and also because 
on a partition they would get a share in their husband s estate, ihis 
view is opposed to the ruling of this Court in Pflop^ Bam v Rukmm 
Emr* (1) and Imam-Miny. Sarjaiii t (2). Had these rulings beeu 
before the Subordinate Judge he would probably have arrived at a diBer 


ent conclusion. 

We must, therefore hold that the two plaintiffs, Musammat Indar 
Kunwar and MusammatGaura. were not entitled to claim pre-emption 

in respect of the property in suit. ’nv 

As for the second question, it has been held that a oo-shaier oy 

assooiating with himself a stranger in a suit brought ‘ 

by forfeits his right of pre-emption. By the very act o' f. 

in the suit he attempts to violate the ® 

self from asserting it. This was held in Bhawam Prasad v '^Und 

in the recent case of Bam Nalh v. Badri Naratr. (i) deeded by a Bench 
of three Judges. It was contended befo re ue that the fem ale plainj^e 


(1) 16 A.W.N. (1896) 84. 
^4) 19 A. 148. 


(3) 16 A.W.N. (1896) 86. 
19 A. 827. 
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dismissal of tbe suit of the other 
Id^VJ plaintiffs, and that the defect in the suit, if any, might be remedied 

I of the plaint and by striking out the names of the female 

plaintiffs, cannot accept either of these contentions, As held in 

tid<iAli \\ Muzoffar Ah (l) the word “sfcraDger" is a tiorrt-iai.ive to “ pre- 
emptor,” and is used to denote a person who has not the right of pre- 
emption. If these ladies, who bad not the right of pre-emption by reason 
of their not being co-sharers in the village, were granted a decree in this 

ease, the result would be that a share of the village would uass into the 

hands of the personal heirs cf these ladies, who might be entire strangers 
to the village. As to the argument that the defect in the plaint could be 
remedied by an amendment, we may observe, as held in the cases above 
referred to, that the very fact of a person having the riglit of pre-emption 
joining with himself strangers, i.e,, persons who have itot a right of pre- 
emption, is in itself sutticient to estop him from asserting his claim. An 
amendment of the plaint therefore would not be of any avail to the other 
plaintiffs. For the above reasons we aro of opinion that the suit ought to 
have been dismissed. We allow the appeal, and. j^otting aside the decree 
below, dismiss the suit with costs here and in the Court helow. The 
objections under s. 561 necessarily fail and are dismissed with costs. 


‘ippcal decreed. 


^ Judgment in this case was as follow's 

EDOR, C.J , anrl BltODRURST, J.— This appeal has arisen in a pre-emptioo suit. 
The appellants before us are the defendants to the suit. The plaintifl is the respon- 
deat. She is a Hindu Udy. Her husband, Jai Singh, bad two sons by her. and one 

^ '’^he. Beni Sineb brought a Auit for partition. On 

that the plaiotif! bore brought her suit claiming her .share on partition and 
obtained a decree for a share, aud ou paronou her share. It is in right of her 
interest ID that sb-irc that she cl.aims to be entitled to maintain ibis suit for pre- 
emption. It has been contended on behalf of tbe appellants that a Hindu widow or 
wife who has obtained on partition a share does not in right of that share obtain any 
right of pre emption. On the other hand it is eontonded that a Hindu lady who obtains 
a chare on p.*ctit>ou .stands exactly in the fame position, so f»r as pre-emption is 
concerned, as does a Hindu widow who has taken by inheritance a share from her 
deceased husband. In support of tbe contention that a Hindu widow who has taken a 
share by inheritance from ber [329] deceased husband has a right of pre-emption- we 
have been referred to tbe case ol Phuhnan Rai v. Dani Kuari to Mayne on Hindu 
Law and Usage. (4tb edition), page 699. para. 577. and that poition of the judgment 
of the Calcutta High Court in Soro/afi Dossee V. Bhoohun Moliun Neoghy (3) at page 
307. On behalf of th»=- appellants we have been referred to Dila Kunrx \ . Jagftrnath 
Attari ; (41 Tagore Law Lectures on the Hindu Widow. 1879, page 457 : Sorolah Dosses 
V. Bhoobun MohunNeoghy (3). and particularly to that portion of the report at page 308; 
BenMTtgini Dasi v. Kedarnalh Kundu Chowdhry 15J, and particularly to that portion 
of the judgment at pages 765 and 766. We have also been referred to Sheo Byal Ttu'ori 
V. Jadoovnth Ttwarx (6i ; Mitakshara, Chap I., s. 7. para J. aod Chap I. s. 2, verse 8 ; 
Smirit) Chandrika, Chap. IV, verse 7 ; West and Bubler’s Hindu Law page 303. Now 
it appears to us that it is admitted law that a Hindu lady, whether she be wife or widow,, 
cannot claim partition unles.'i and until some male member of tbe Hindu family entitled 
to partition, has claimed partition. It is also, we think, cerlain, in these Provioces at 
least, lhat a Hindu lady who obtained a share on partition obtains nothing beyond a 
Ijfe^iDtersst ID tbe ehdre* A Hindu widow is eDtitled to DoeintoDSDce out of tbe femilj 
property, and it appears to ue that her right to a share on paitition flows from her right 
to maintenance and arises on the breaking up of the faimily property ; and, so far as pre- 
emption is, concerned her obtaining a share on partition would give her no more right 
to olaim pre-emption in tbe village than if she had bf en allowed to have possession of ft 
particular share for maintenance without partition, that is, that she does not obtain, by 

(IJ 6 A. 65. (21 1 A. 469. (3) 16 0» 299. 

(4) 6 A. 17. (5) 16 C. 768. (6) 9 W.R. 61. 
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reason of getting a share on partition, such an inleicst as would support a suit for pre- 
emptioQ. We do not soe in the ca»o of a Hindu lad; who bus obtained a share on 
pariition, anythiog which would give her a right to olaim pre-empiion. any more tbau 
what existed in Dila Kuan v, Jagamath Kuun il) in which case h Hiudu widow bad 
under the decree of Court beeD put in possession of a share in lieu of m luiienauce. 
Difficulties might arise if we were to bold that a Hindu w idow in right of a sb/irc obtain* 
ed by her on partition, got thereby a right of pre-emption in iho village. Cases might 
ari«e in which a share obtained by pre-emptior> t>y a Hi du widow, if slie bad such a 
righ*, might on her death pass away into the bauds ot a.uersou who was not a LO-sbarer, 
aiiu under ciicomsi.ances which would preclude any co-sharer in the villigi* ebiiiniog 
pre-cmpiion. Such a case migot possibly arise if the Hindu widow paidtbc pre-emptive 
price out of her stridhan, which on her death would go to her 'atiur's heirs. Wc think 
It IS better for us to follow the principle which we hud in Dih Kuan v. 
Jaqitrualh Kuari fli which will not interfere with the very object of tbe custom of 
pre-emption, namely, the exclusion of strangers from the vilhige. rather than 
tolollow the principle affirmed in Phwman liai v Dam Kuati (2) which was a case in 
which a lady look (>y [329] mbentHnce to her husband. We need not express any 
opinion as to whether that case was correctly decided or nut. In uur opinion the plaint- 
ifi here did not obtian in right of the share she got ou p trtuioii any right oi pre-emp- 
tion in the village. We allow the appeal with cu.-ts and dismiss tbe suit with costs. 
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Appeal deci teii. 


[N.B. This note case has been followed in 19 A. 324 l32G) ; 19 A. 329 N. = If) .A.W N. 

(1895), 84.) 

f Id hnam-iid-din v. Surjaiti, the following judgment was cleliverud : — 

Edge, C.J., and BaNERJI, J.— This appeal has aiiseu in a suit for prc-tmptiou 
brought on a wajib-ul-arz. The first Court gave a decree, ano the defeudaniA, who wt ic tbe 
vendees, have appealed. The facts are simple in so far as ibty refer to the poiut which 
decides this case. Tbe plainlifl is the widow of one Sakh Da^^b' 1 n Singh, bukh Darasban 
Singh ana his biother, Umrao Singh, were in the possO'Sion oi twi-nty bi-was in tbe 
village. On the death of Sukb Darsbau Suigh. a disptue arose bubween Uinra > Siugb 
and the present plaii.tifi as to ber rights, and lo tbe eud that aUii. settled by an 
agreemeni of comptoniise, dated tbe I9tb of March, 18B7. ciucred m o between the 
parties. Under that agreement the plaiulifi was allowed tbe profits of 5 oiswas of the 
property for her life, but the agreement specifically provided that she should have no 
other iiiierest in the property and that she should have no power to transfer by 
way of mortgage, or sile, or will, or in any other way, aiiy part of iho property. The 
Subordinate Judge who tried the case, found that the brothers were separate and 
not joint. In our opioiou ir. iis immaienal whether Umrao Sirgh and Sukh Darshan 
Singh were joint or separate. The plaintifi’s sole title now is that conlerred on 
her by the compromise of the 19th of March, 18S7. It appears to us that the tffect of 
that compromise was to limit the interest of the pUintifl. whatever it may have been 
before the compromise, to the enjoyment of the profits of the 6 biswas for her life-t»me 
without any power oi mortgaging or selling or transferring even her life interest. Under 
that Hgreementf the plaiutifi was in tbe position of a Hindu widow in » joint family who 
is allowed tbe profits ol a porli jm «f the family property lor her mainicnaiice, that is, 
60 far as any interest she took in the property is c.'Uicerued. The inierost which the 
plaintiff has under that compromii-e is of a totally different description and far more 
limited than the interest which tbe Hindu widow ol a fooless separated husband would 
have in bis estate on his death. In our opinion the pliintiff is not a proprietor in the 
mahal within the contemplation of the pre emptlon clause of the wnji ul-oTZ. The 
position uf Hindu widows, so far as the right of pre-emption is concerned, has been 
oonsidered by this Oourt in Phulman Hm v. Daui Kuan (2) in Dila Kuari v Jagarnatk 
JiTnart fU, and in Second Appeal No. 958 of 1888, decided on the 20th of May J8J0, 

[autep. 327]' ... 

We hold that tbe plaintifi in this ease bad no pre-emptive right, and we allow this 

appeal and dismiss the suit with costs in all Courts. 

Appeal decreed- 


(li 6 A. 17. 


(2) 1 A. 452. 
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19 A. 330 = 17 A.W.N. (1897) 75. 

[330] APPELLATE CIVIL. 

Before Sir John Edge, A7., Chief Ju&tice and Mr. Justice Blair. 


Teakur Raghunath.ii Maiiaraj {Phintiff} v. Shaii Lal Chand 

(DtJcndant).- [ilth March, 1897.] 

AjJieyulment of plaint — Suit broKijhl in the name of the idol of a temple — Amendment 

allon-ed to name of manager of tempUt —Practice . 

A suit roltting t(i property alleged tg belong to a temple cannot be brought in 
the name of tbe idol of the temple. 

Where such a suit was so brought, the Court in Second Appeal allowed the 
pUint to be amended, on c^rtaiD coi Jitions, by subsMtating Iho oamo of tbe per- 
son niltged to oetbe manager of the temple, but without prejudice to any question 
which might subsequently be raided as to such person's locus s/andi in the suit. 

[Overruled. 33 A. 735. i737) = 8 A.L J. 817 (8l9) = lllnd. Gas. 47: Appr., 23 A, 167.} 

The suit out of wiiich this appeal arose was brou^*hb really od behalf 
of a temple for the recovery of certain property alleged to he due under 
an award. The plaint was thus onbitlod : — '*Tliakur Kaghunathji Maha- 
raj seated in the temple at Ramghat, pargana Anupshahr in the Buland- 
shahr district, throiigli Salig Pam, son of Kaghunath, Manager and 
Superintendent of tlie Temple." No objection was taken to this form of 
the plaint in the Court of first instance, aiii that Court {Subordinate 
Judge of .\ligarh) gave the plaintiff a decree as claimed. On appeal by 
the defendant the District Judge dismissed tbe appeal and the suit, hold- 
ing that the suit could not be brought in the name of an idol. The 
Judge also held that s. 539 of tlie Code of Civil Procedure applied, and no 
sanction having been obtained to its institution, the suit was on that 
ground also unmaintainable. 

The plaintiff appealed to the High Court. 

Babu Jogindro Kath Chaudhri, for tlie appellant. 

Mr. D. N. Bancrji, for the respondent. 

JUDGMENT. 

Edge, C. J. and Blair, J. — This suit, which relates to property 
alleged to belong to a temple, was brought in the name of the idol of the 
templo— " Thakur Raghunathji Maharaj, seated in the temple at Ram- 
ghat. Pargana Anupshahr in the Bulandshahr district, through Saligram, 
son of Raghunath, Manager and Superintendent of the temple." The 
lower appellate Court [331] dismissed the suit upon two grounds- — 
(1) that an idol cannot be a plaintiff in a suit under tlie Code of Civil Pro- 
cedure. and (2J that s. 539 of that Code applied to this case, and the 
requirements of that section had nob been complied with. 

We do not see how s. 539 applies in this case at all. In our opinion 
the Code of Civil Procedure, which requires that there must be a plaiotiff 
to a suit, does not contemplate an idol being made plaintiff. Difficulties 
might arise in enforcing the process of the Court if an idol or a god of a 
temple were accepted as a plaintiff in a suit. 

We are willing to allow an amendment to be made, which will be, of 
course, without prejudice to any rights which may have been acquired 

• Second Appeal No. 1027 of 1894, from a decree of L.G. Evans, Esq.. District 
Judgeof Al’garh. dated the 6'.b August 1894, revorsiog a decree of Babu GangaSaran, 
Subordinate Judge of Aligarh, dated the 26th September 1893. 
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by limitation, or as to any question which may arise as to the right to sue 1897 
of the person who may be substituted as plaintiff by way of amend- March ii. 
ment. We only allow tlie amendment conditionally, the condition being 
that within four months from this date the costs akeady incurred by the Appll- 
defendant in this suit be paid to him, including the costs of this appeal. late 
When these costs have been paid to the defendant, or into Court to his Civil. 

credit, we permit an amendment to be made making Saligrara, son of — 
Baghunath, plaintiff in the suit. Wo do not decide in allowing the 
amendment that he is the proper plaintiff or that he has any right to sue. A.W. 

If the costs of the defendant up to tiie present time be not paid within (^897) 75. 
the time limited, the appeal in this Court will stand dismissed with costs. 

If these costs are paid within the time limited, the amendment may be 
made within a fortnight from the payment of the costs, and in that case 
the decrees of the Courts below will be set aside and the c^se will bo 
remanded to the Court of first instance for trial on the merits and on any 
issues which may arise owing to the amendment. 


19 A. 332 = 17 A W.N. (1897) 73. 

[332] APPELLATE CIVIL. 

Before Sir John Ed(ic, Ki.^ Chief Justice aiid il/r. Justice Blair. 


Lalji Mal (Defendant) v. Nand Kishore {Plaiuliff).-'' 

[12th Marob, 1897.] 

Execution of decree— Civil Procedure Coie, s. '^4 V ^Representative of a party to the 
suit— Purchaser of proT)critj under attachment in execution of a decree. 

The purchaser of property which is under attdchmcnt in execution of a decree 
19 a repteseniative of the judpment-debtoc under that decree within the meaning 
of B. ‘244 of the Code of Civil Procedure. Madho Das v, Ramji Falak il) referred 

to. 

A person to whom s. 244 of the Code of Civil Procedure applies cannot avoid 
the application of that section by filing his objection to execution under s. 2/s. 
Shankar Dat Dube w. Harman and Co., 12 ) Imdad Ah v. Jagan Lai {6} 
referred to. 

£P.,21A. 20; Appr,. 2d 0.492 (496): R., 26 A. 406 («'i = A.W^N. 

26 A. 447 = A.W. N. (19041 61; 34 M. 450 (451) = il9l0) ^'4 -20 M-LX 

961 (963) =8 M.L.T. 240 = 7 tnd. Cas- 418 (419) ; 2 A.L J. 265; 5 A L.J- note 15 , 
5 O.L.J. 80 = 11 C.W.N. 163 ; 13 C.P.L R. 1 ii5f ; D., 20 A.W.N. 107-1 

In this case the plaintiff, Nand Kishore, sued for a decree declaring 
that the interest of his judgment-debtor, Ram Mohan, m certain Brojierty 
was liable to sale in execution of his decree dated the 25th of May 18 9. 
On the 2nd of May 1891 Bam Mohan had transfeiTed the property in suit 

by a private sale to the second defendant, Lalji Mal. At ® 

property was under attachment in pursuance of the decree of the o i o 
May 18S9. On appl'cation being made by the decree-holder to bring the 
said property to sale in execution of his decree, Lalji Mal filed an objec ion 
under s, 278 of the Code of Civil Procedure. That objection was allowed . 

hence the present suit. , . -it \ t 

The Court of first instance (Subordinate Judge of Bareilly) dismissed 

the suit. The plaintiff appealed, and the Comt of fi rst appe al allowedjhe 

• First Appeal No. 100 of 1896 from an order of E. J. Kitts, Esq . DiRiuct Judge 
of Bareilly, dated the 27th August 1896. « a > 7 q 

(l) 16 A, 286, (2) IV A. 2«. <8' ^ A. 478, 
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appeal aod made an order of remand under s. 562 of the Code of Civil 
Procedure. From that order of remand the defendant Lalji Mai appealed 
to the High Court. 

Mr. D. N. Eaiicrji, for the appellant. 

Mr. T. Conla?i and Pandit SuJKfni- Lnl, for the respondent. 

JUDGMENT. 

Edge, C. J. and Bl.aIK, J. — Lalji Mai purcli ibed from the judgment- 
debtors some immovtable property whilst it was under attachment in 
execution of a decree. Application was sul)-[333]sequently made to 
bring that property to sale in execution of the decree. Lalji Mai filed 
an objection under s. 278 of the Code of Civil Procedure and that objec- 
tion was allowed. Thereupon Nand Kisliore. the judgment-creditor, 
brought this suit under s. 283 of the Code to have it declared that the 
property purchased by Lalji Mai might be brought to sale in execution 
of his (Nand Kishore's) decree. Tlic first Court dismissed the suit. The 
second Court, in appeal, set aside the decree of the first Court, and made 
an order of remand under s. 562 of the Code ot Civil Procedure. From 
that order this appeal has been brought. 

It is contended on behalf of the appellant, Lalji Mai, that the suit 
did not lie, as the order passed on his objection was an order in a matter 
to which s. 244 of the Code applied. On the other side it is contended that 
Lalji Mai was not a representative of a ludpment-debtor within the 
meaning of s. 244, and further, that, his objection having been filed under 
s. 278 of the Code, s. 244 did not apply. 

Convenience, which is not always a good reason for laying down a 
proposition of law, would suggest that a sale wdiich was contrary to 
the provisions of s. 27G of the Code of Civil Procedure, should, if 
challenged hy the decree-holder, be a matter to be adjudicated upon under 
s. 244. In our opinion, as the property in question was under attach- 
ment at the time the sale took place, the purchaser must he treated 
as a representative of the juogment-debtor ; on Mia same principle as he 
would have been a representative of tlie judgment-debtor hy reason of his 
purchase, if the decree had been one for sale of a particular property. The 
position of a purchaser of a property afl’ectcd by a decree for sale was 
discussed hy this Court in Madho Das v. lianiji Patak (1). 

Now as to the other Doint. It has beeu decided bv two different 
Benches of this Court that a person to whom s. 244 of the Code applies 
cannot avoid the application of that section by filing his objection 
to execution under s. 278. Tf)e cases [334] to which we refer are 
Shankar Dat Diibe v. J. G. Hnrmon and Co.. (2) and Imdad Ali v. Jagnn 
Lai '3h The plaintiff’s suit was, in our opinion, barred by s. 244 of the 
Code of Civil Procedure. 

We allow this appeal with costs, add, setting aside the order of the 
Court below, we dismiss the appeal to the Court below wdth costs, and 
restore and affirm the decree of the Court of first instance. 

Ap2>enl decreed. 


(1) 16 A. 986. 


(2) 17 A. 245. 
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IX.] MUHAMMAD YUNUS KHAN V. MUHAMMAD YUSUF 19 All. 385 


19 A. 334 = 17 A.W.N. (1897) 93 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Muhammad Yunus Kuan and another [Defendants) 

V. Muhammad Yusuf [Pla inufl) [I2th March, 1897.] 

pre einpticni^Mnhantmafifoi late — Effect of ojfir ht/ pre-euiptor to purchase from r 
Talab-i-i8htishhad--TYi<«r5SM-i*«ri'<in/.s of pre-emptor. 


endee — 


1897 
March 12 


Held tbit wherp a pre-Piiiptor continues to assert his pre-tmpt»ve rieht. and on 
the strength of that riaht and in his cb^raerj-r of pre emptor oSers to take the 
property from the purc' a^er by paying him th*' -ale price, wi'hout rcsortioR to, 
and with a view to avoid litigation, he cannot be said to h ue acquiesced in the 
sale and waived his right of pre-emption. 

Held also that m the making of iho talab-t-ishliiUk- U.ihe servants of the 
pre emptor are competoDt wiiuesse^. The disability iu ih.s respect imposed by 
the Muhammadan law is limited to minors and persons convicted of slander. 

^fnhnm 7 nnd Nnsir-ud din v. Ahdui Hn'i'tn (1), fullowd. Habib un-ms^n v, 

Abdul Bahim (2). referred to. 


Appel- 

late 

Civil. 


19 A. 334 = 
17 A.W.N. 
(1897) 93. 


[D.. lOIod. Cas. 143.] 

In this case the piaintilf, Muhammad Yusuf, sued for possession by 
right of pre-emption of ft house and compound sold by Hahz Abdul Karim 
to Muhammad Yunus Khan and Mahammad Isa Khan, defendants, on the 
27th of June, 1893. The plaintiff based his claim on Muhainmadao law, 
and also on the wojib-uhcirz. The defendants* vendees> pleiiclei t la 0 
Mahammadan law did not apply under the special circumstances ot the 
case, and that the formalities required by that law had not been obseryeci 
by the plaintiff. The other pleas taken l)> the defendants related to the 
claim so far as it might be based on tUo trajib-nl-arz. 

[335] The Court of first instance (Subordinate Judge of Ahgarh, found 
on the two most material issues in the case, viz. (1) whelhei i le P * 
had a right of pre-emption under the Muhammadan law) . an (-» ^ 

the plaintiff had dulv nerformed the ceremonies of taiaii-i-niuasibat anu 
talab-i-ishtishhad in favour of the plaintiff, and accoromgly gave the plaint- 
iff a decree. Tin 

The defendants, vendees, appealed to the High Court. 

Munshi Bam Prasad and Pandit J/oD Lai, for the appellants. 

Pundit Sundar Lai and Maulvi Ghulain Mujtaba, for the responden . 


JUDGMENT. 

Banerji and Aikman. JJ.-The suit out of which this apreal has 
arisen was brought by the respondent to enforce his right of ' 

respect of the sale of a house and compound, made m favour (■ 

lants on the 27th of June 1893. The plaintiff is the o« ner of an ^ 

house, and he founded his claim on Muhammadan law, an ^ ® , , .. 
wajib-ul-arz. The defence of the defendants, ‘ij! 

plaintiff had refused to purchase the Pi-tperty. “LTirhe 

the preliminary demands required by the f^und in 

was not entitled to pre-empt the property. The Court below has found m 

favour of the plaintiff and granted him a decree. „ 

• First Appeal No 71 of 1894. from a d^^of Bsbu Bepm Bsbari Mukerji. 
Subordinate Judge of Aligarh, dated the 22nd Jacuiry 1895. , „ , ,aoR 

In 17 A.W.N. (1897) 98, thie case is referred to as Fiieb Appeal No. 71 o 

(1) 16 A. 800. (2) 6 A. 276. also appearing as Habib-uo-nissa o. Batkat All. 
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1897 The first contention raised before us in appeal is that the plaintiff 

MARCH 12 . acquiesced in the sale, and thereby forfeited his right of pre-emption. 

In our opinion, there is no evidence to support this contention. The 
Appel- only evidence to which om* attention has been drawn is the deposition of 
LATE Mr. Shapurii. He states that before the purchase by the defendants he 
Civil. ^ conversation with the plaintiff about the purchase of the property 

in question, and that the plaintiff told him that he did not care to purchase 

19 A. 334= the property. There is nothing to show that after the terms of the sale 
17 A.W N. had been settled with the appellants, and tho sale to them had been 
(1897» 98. arranged, the plaintiff was aked if lie would purchase the property on the 

same terms and declined to make the purchase. On the contrary we find 
that on the 8th of October, 1892 lie wrote to tlie vendor expressing his 
willingness to purchase the [336] property and in fact asking him to 
convey it to liim. That letter cleuly -hows tliat the plaintiff was 
insisting on his right of pre-emption, and there is nothing to prove that 
subsequently to the date of that letter he changed his mind. 

Mr. Moti Lai on behalf of the appellants next contends that, as it 
appears from the deposition of the plaintiff himself that after the purchase 
by the defendants-vendess he. the plaintiff, expressed his willingness to 
purchase the property from them, this circumstance was enough to extin- 
guish the right of pre-emption of the plaintiff. In support of his conten- 
tion he referred us to the case of Habib' nn-nissa v. Abdul Rahim (H. The 
same question was considered by another Bench of this Court in a later 
case, r/ 2 ., d/ii/iamwarf Nasir-ud-diu Abdul Hasan In that case it 
was held, that “where a pre-emptor continues to assert bis pre-emptive 
right, and on the strength of that right, and in bis character of pre-emptor 
offers to take the property from tlie purchaser by paving him the sale 
price, without resorting to, and with a view to avoid litigation, he cannot 
be said to have acquiesced in the sale and waived his right of pre-emptioo.” 
With the latter ruling, we agree. As in this case the plaintiff offered 
to purchase the property from the vendees whilst insisting on his right 
as pre-emptor. he did not by that offer forego liis right of pre-emption. 

Tue next contention on behalf of the appellants is that the res- 
pondent failed to prove that lie had complied witli the preliminary 
requirements of the Muhammadan law. With reference to this conten- 
tion, we may observe that the respondent is a lawyer and a Muhammadan : 
it may therefore be presumed that in asserting his right of pre-emption he 
would do all tiiat was required by Muhammadan law. We have in this 
case the evidence of the plaintiff himself that as soon as he heard of the 
sale in question he made the first demand, that is, the talab-i-inuasihat, 
and Lhat he then proceeded to the spot wliere the property is situated, 
and there, in the presence of two witnesses who had also been present 
[337] at the time of making tlio first deinand, made the invocation in the 
presence of witnesses called tilah-i-iahtishhad. It has been urged that 
the talah- i-ishtishhad was not periormed in compliance with the Muham- 
madan law, inasmuch as it was made in the preseoce of persons who 
were the servants of tho plaintiff, and who, ii is said, were on that account 
not competent witnesses according to that law. We may observe that 
the disability as comp"tent witnesses under the Muhammadan law is 
limited to minors and persons convicted of slander and does not extend to 
servants. There is therefore no basis for the contention that the servants 


(1) 8 A. 276 ; aUoappearing as Habib-uQ-niss» v. B ^rkat Ali. 

(2) 16 A. 300. 
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of the plaintiff, in whose presence the talab-i-ishtishhad was performed, 
were not competent witnesses. Further, it is laid down in Baillie s 
Muhammadan law, at p. 489, that invocation of witnesses is not requiied 
to give validity to that demand, but only in order that the pre-omptor may 
be provided -with proof, in case the purchaser should deny the demand."' 
That being the object of the invocation of witnesses, any persons who under 
the law as now administered would be competent witnesses can attest 

the fact of the demand with invocation being made. ■ i 

These being the only pleas pressed before us, this appeal fails and is 

dismissed with costs.- ^ 

ADVcal dtsviissra. 


1897 

March 12 


Appel 

LATE 

Civil. 


19 A. 334 = 
17 A.W.N. 
(1897) 93. 


19 A. 337 = 17 A.W.N. (1897)75. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt„ Chief Justice, and Mr, Justice Blair. 

Madho Prasad {Decrce’holder) r. Kesho Prasad {Objccto)). 

[15th March, 1807.] 

without any representative of the deceased judovientdebtor being brought onto 

record. 

Applications (or the oxeculion o(a decree made 
debtor and without pithcr any representative nf 

brought upon the record or there hemg any .ubs, sting ha ourX 

against which execution is sought are not good appl.catmns for the purpose oi 

saving limitation. Sheo Prasad v. Bira Lai (U. aisiinguibhco. 

36 C. 1047; R., 6 A.L.J. 944 =3 Ind. Cas. 8)7 ; D.. lO C.L.J. 19 Ind. 

Gas. 941.] 

The facts of this case sufficiently appear from the judgment of the 
^°'^'^t338] Munshi Sam Prasad and Pandit Swidar Lai. for the appel- 

Munshi Jwala Prasad, for the respondent. 

JUDGMENT. 

Edge. C. J.. and BlaIH, J.-This appeal arises in the 
of a decree. The decree was passed on the 25th ol ^ ' 

On the 9th of January, 1879, the first application was made for execution. 

On the 19th of March, 1680, the second tinned 

of June, 1880, the third application was made. ‘.'l® .^e exe- 

application had been made, one Sheo Dial filed an ° 1 
ontion of the decree against this property. His ^ 

under s. 278 of the Code of Givi Proceduio. The ob^tion was 

allowed. The allowance of that objection had the f “j “JV 

mining any attachment or any order foi sa e s ^ Rootion 283 
been made The decree-holder brought ^his su t 
of the Code to have his right declared to execute ‘^®®‘®® 
this nronerty. In that suit, lie ultimately succeedeffi_bu^yh 0 _d^ 

. No. 8 ol 1895, Subordinate Judge 

ol Jauopur, dated the 28th September 1894. 

(1) 12 A. 440. 


lant. 
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establishing his right did no^ reinstate the attachment or any order for 
sale, if any, whicli may have been made. Tiie decree-holder having 
hy his suit established his right to execute his decree against this 
property, it was for him to take the necessary steps to put his decree in 
execution. On the 21st of August, 1886, he filed an application for the 
execution of his decree. Before the 21st of August. 18bG, ino judgment- 
debtor liad died. The decreo-iiolder appears to have assumed that he had 
a decree in rnm which lie could proceed to execute witnout bringing upon 
the record or giving notice to any represMutative of the deceased judgment- 
debtor. On tlio Ith of Decemhar, 1887, lie tiled another application, still 
without Mn>ono to represent rho e-^tate of the deceased judgment-debtor. 
Oa the 23rd of July. 1889, lie tiled his sixth and last aoi-lication. On the 
21sb of December. 188S, lie had olitained an order for attacliment, there 


being at that time no resuondent to his a?'»plication representing tlie 
estate or the interest which had been in the decease I judgment-dehtor. 

[339] It appears to us that this w is a ca^c to which s. 234 and 
s. 218 of the Code of Civil F*roce(]ure applied, and tiiafc the proceedings 
in execution after the d »ath of the iudgment-dcb'ior made in the absence 
of and without no'ice to the representative the judgment-debtor were 
ineffectual proceedings. The S ihoolinate Judge in the preseii'i case lias 
held that the present application for execution is barred by limitation, 
anil he has so held havoig come to tlie conclusion that the applications 
which wei*e made wlion there was no reni'esentative of the d<*cea 9 ed 
judgment-debtor on the record were inoffoctual. On heliaU of thedecree- 
holder appellant the deci-^ion of ihn Full Bench in Sh^o Prnsnrl v. Him 
Lai 'll was relied iinon. That case is notin point. In that case in 
the life-time of the judgment-debtor a valid attachment had been made, 
which continued after his death, an! an order for sale bad been made, 
and nothing remained hir. to carry into effec’ tin order for sale. 
The decree-holder has only himself or his adviser- to thank for the 
position in which ho finds himself. There is ijuite sutlicient irregularity 
in tne execution of decrees in this country without our introducing 
the novel system tiiat a decree can be executed against the estate 
of a deceased judgment debtor without any notice to liis representative 
and without anyone to protect the property being hrouglifc upon the 
record. 


We dismiss this appeal with costs. 


Appeal dismissed. 



(1) 12 A. 440. 
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IX.] THE CROWN BREWERY V. COLTR. OF DEHRA DUN 19 All. 340 

19 A. 339 = 17 A.W.N. (1897) 78. 

APPELLATE CIVIL. 

Before 2Ir. Justice Knox and Mr. Justice Burkilt. 


The Grown Brkwery, Mussoorie (Opposite Party) 0 . The 

Collector of Eehra Dun (Applicant) * 

[17th March, 1897.] 

Act No. Xof 1870 (Land Acquisition A^t). s. 15 — Reference by Collector to Judge — Land 
in respect of lohich the reference made claimed by Collector on behalf of Govern- 
ment -’Jurxsdictxon . 

The Tollector has no pnvpr mmake a reference to ihf Diarrict Judge under 
s. 36 of Act No. X ot 1870 m cases in which be claims tbo land io respect of 
which such refereoce is made on b<ball of Government, and denies tho title ‘■f 
other claimants, and the District Jut’g» ba- no jurifUicUoD to en'ertain or [340] 
determine such referit ec. Jmdad AlxKhanv. The Collfctnr of FarnkhabaU G) 
ioRowed. 

[R.34 B.Oifi 6231 = 12 Bom. L R. 3i=5 tnd ('ac. 621 (623i : 3fl C. 230 (244) = 12 
O.L.J. 605 = 15 0 W.N. 87 ty3) = 8 Ind. Gas. 307 illOl ; 10 Bom.L.R. 994 i999) ; 
D . 4C.L.J. 256 : li5 P R. 1906=87 P.L.R. 1907.] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. G Ross Alston, for the aoi'ellant. 

Mr. E. Chatnier, for tlte respondent. 

JUDGMENT. 

Knox and Burkitx, JJ. — This is an appeal from an order passed by 
the Judge of Saharanpur on a reference made to him on the 16th of 
February, 1894, by the Superintendent of the Dun. The reference was 

made under s. 15 of Act No. X of 1870, as .4ct. No. I of 1894 did 
not come into force till the Ist of March, 1894. Tlie Collector (Sup- 
erintendent) describe i the land proposed to be taken up as being land 
situated in Kinlock’s State Crown Brewery, Jharipani, consisting of 17 
acres, 6 poles. He described the Crown Brewery as being the “ persons 
interested*’ in the land, and stated that he had oftered 476 Rupees as 
oompensation for that land, standing trees, &c , to this he added 15 per 
cent, for forcible acquisition, the total amount oRered being Hs. 616-7-8, 
a sum which he says the manager of the Brewery refused as being insuffi- 
oient. 

In the reference the Superintendent of Debra Dun alludes to a claim 
made by the Brewery as to a spring of water and for compensation for 
the same, but he adds that the spring clearly belongs to Government. He 

did not propose to take it up under the Act. 

The «»*se first came on forbearing before the District Judge on tho 
20th of April, 1894, when three issues were fixed, namely: — 

1. The value of the land, trees, Ac. ? 

This was a perfectly proper issue and the only one that arose in the 

case. 

The next two issues were : — , . • u* 

2. The right to ihe water, i.e., could the claimants claim a right 

to it against Government ? 

3. If so, the value of the water right ? 

• Pirat Appeal Nn. 89 of 1896 from an order of H. Bateman, Esqr,, District Judge 
of Saharanpur, dated the 8th F»'bruary 1896. 

(1) 7 A. 817. 
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These two issues did not arise on the reference and were improperly- 
fixed for trial by tbe Judge as issues in the case. 

[341] The evidence of one witness. Mr. Campbell, was taken and the 
case was adjourned to the 28th of January 189'‘3. Before that date 
arrived Mr. Winter, who had succeeded Mr. Tweedie as Superintendent of 
the Dun, addressed to the Judge a letter, dated the 0th of November 1994, 
(No. 2o on the record) appended ro which, with reference to his pre- 
decessor's reference of the IGth of Fehruarv 1801. he submitted what he 
called “ a further note on the subject” together with copies of certain 
documents. The “ note” is referred to in the Judge’s memorandum of 
the 28th Janu-ary 1895 ns a “ long written statement” filed by the 
Collector. We have no hesitation in saying that the Collector was 
wrong in addressing such a communication to the Judge, and the Judge 
was equally wrong in receiving and filing it. When the appeal was 
being argued, Mr. Chamier, who appeared for tho Government, very 
rightly admitted that such proceedings should ncvei have taken place 
and did not attempt to support them. 

In liis decision tlie learned District Judge found, firstly, that the 
Bre^^ery had l o title to tlie land, and, secondly, that the Brewery had no 
title to the spring and the water. But. as the Collector had ofiered 
Ks. ClG-7-8, he confirmed that award. Tims it will he seen that he did not 
decide the issue as to the value of the land which had been raised at the 
first hearing, which, as wc liave pointed out, was tho onlv real issue in 
the case. The Crown Brewery has appealed. 

It is contended that the Judge was wrong in entering into tbe ques- 
tion of tho title of the Crown Brewery to the land as against the Govern- 
ment. In our opinion tbe contention is a sound one and must be 
supported. We fully concur in the rule of law laid down in the case of 
Imlnd AH Khan v. The Collector of Farakhnhad (l) in which it was held; 
— ” The Collector has no power to make a reference to the District Judge 
under s. lo in case? in which he claims the land in (luestion on behalf 
of (iovernment or tlie Municipality, and ilenies the title of other claimants, 
and the District Judge has no jurisdiction to entertain or determine 
[342] such reference.” If Mr. Winter desired to deny the title of tho 
Crown Brewery to the land, Ac., proposed to lie taken up. his proper 
coursr . we conceive, would have been to withdraw the reference, but his 
not having done so did notin our opinion give the District Judge jurisdic- 
tion to decide the question of title. It tlierefore follows that whatever tho 
Judge has decided in his judgment as to tlie title of the Brewery to the 
land is irrelevant and not called for by the reference. .\s to the spring 
and water, we have pointed out. that the Collector did not propose to take 
them up under the Act : no question respecting them was before tho Judge, 
and his finding on this point also is equally irrelevant and without 
jurisdiction. 

There was one point and one point onl\' awaiting decision, namely, 
the value of the land. On this point no decision has been given : it must 
now be decided. Wo set aside the order of the Court; below and refer, 
under s. o66 of the Code of Civil Procedure, that point for the 
determination of the Judge, namelv, what is the value of the 17 acres 6 
poles of the land together with the trees standing thereon, which the 
Collector proposes to take up, and what amount of compensation should 


(1) 7 A. 817. 
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b® given under the Act ? As both parties have had full opportunity of 
giving evidence, no further evidence will be taken. The Judge will send 
a reply to this reference in two months. On its return ten days will be 
allowed for objections by either party and the appeal then put up for 

hearing. 


1897 

March it. 

Appel- 

late 

Civil. 


19 A. 342 = 17 A.W.N. (1897) 76. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


19 A. 339 = 
17 A.W.K. 
(1897) 78. 


SlYADAT-UN-NISSA {Defendant) v. MuiiaMMAD MaHMUD 

{Pliiintiff]r ti7th March, 1897.] 


Act No. XV of 1877 (Luiian Limitation Act\, ss, 5 and 12, sch. ii, art l52^Appeal— 
Limitotion — Exclusion of time necessary for obtaining copies of decree and 

judgment. 


It the period prescribed by the second schedule of the Indian Limitation Act. 
1877, for the presentaiion of an appeal expires on a day oo which the [343] 
Oourt is closed, and if the appellant has not obtained copies of the decree and 
judgmeat before the closing of the Court and applies for such copies oo the 
date of the re-opening of the Court, whilst his right of appeal is still alive, he 
IS entitled to the benefit ci the time requisite for obtaining the copies, and if 
bis appeal bo presented before too expiry of that time it is not barred by 

limitatlm. 

A decree was passed against a defendant by the Court of a Munsif on the 17th 
of Beptember 1894. The appellate Oourt iSubordinato Judge’s Court) was 
closed from the 6th of October to the 4ih of November both days inclusive. On 
the 6th ot November, the defendant-appellant applied for copies cf the 
decree and judgment. The copies were delivered to her on the 6th November 
and on the same day she presented her appeal to the appellate Court. Held 
that the appeal was within time. 


[P., 26 B. 584 = 3 Bom. L R. 148 ; 2 Bom. L.R. 221 ; 7 C.L.J. oO (N) ; Rel. on 10 
Ind. Gas. 86*^ (867)«7 N.L.R. 67 ; R.. 2.^ R. 586 ; 36 M. 131 ‘^331 = 21 M.L.J. 
1000 (1003) = 10 M.L.T. 254 = il9U)2 M.W.N. 221 (222> = 12 Ind. Cas. 58 (59)] 


The facts of this case are fully stated in the judgment of the Court. 
Mr. Abdul Majid, for the appellant. 

Pandit Sundar Lai, for the respondent. 


JUDGMENT. 


Banerji and Aikman, JJ.— The only question to be determined m 
this second appeal is whether the appeal preferred to the lower appellate 
Court by the present appellant was or was not barred by the law of limi- 
tation. In order to understand that question it is necessary to state a few 
dates. The decree of the Court of first instance was made on the 17th of 
September, 1894. The Courts were close 1 for the Dasehra vacation from 
the 6th of October to the 4th of November, 1894, both days inclusive. On 
the 5th of November, 1894, the day on which the Courts re-opened, the 
appeUant applied for copies of the decree and judgment. The copies were 
deUvered to her on the 6th of November. 1894. On that date she present- 
ed her appeal. There can be no doubt that the period of thirty days 
prescribed by art. 152 of sch. II of the Indian Limitation Act. 1877, 
had expired on that date; but it was contended on beh alf of the appel lanj 


• Second Appeal No. 432 of 1895. from a decree of Pandit Raj Nath. 

Judge of Motadabad, dated the 18th January 1896. confirming a decree of Munahi 
Aoant Prasad, Munflif Of Amrohai. dated the 17th September 1894. 
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1897 that, as the thirty days had expired on the 17th of October. 18?M, 
March it. when the Court was closed, she was entitled under the first para- 

graph of section 5 to present her appeal on the date of the re-open- 
APPEL- jjjg of Court ; that on that date she applied for copies of the 
LATE decree and judgment, and that, as the copies were not delivered 
Civil. [344] on that date, the time requisite for obtaining the copies should 

have been excluded from computation under s. 12, and therefore her 
19 A. 342= appeal was in time on the 6th of November, 1894, 

^( 1807 ^ 7 ^ This contention, which was overruled by the Court below, has been 
11897J 76. reiterated in this appeal, and wo are of opinion chat it must prevail, it 

is beyond doubt that, had the copies applied for on the 5th of November, 
1894, been prepared and delivered on that date, and had the appeal been 
presented on that date, it would have been within time. It is equally 
beyond doubt, and has indeed been conceded, tliat had tlie thirtieth 
day from the date of tlio decree been the 5th November, 1894, the appel- 
lant would liave been entitled to exclude the time requisite for obtaining 
copies of the decree and judginect. that is, to add the number of davs 
occupied in the preparation of the copies to the thirty days prescribed 
by art. 152. In that case the appeal preferred on the 6th of Novem- 
ber, 1894, would undoubtedly have been in time. We have to consider 
whetlier it was contemplated by the Legislature that a different rule as to 
the computation of limitation would apply if the last day of the period 
of limitation prescribed in the second schedule expired on a day when 
the Court was closed. It is conceivable, and indeed it not unfrequently 
happens, that a judgment is delivered at a late hour on the day preceding 
a vacation extending over a longer period than tliirty days, and it 
becomes impossible for the party against whom judgment is given to apply 
for copies of the decree and judgment on that day. Section 541 of the Code 
of Civil Procedure requires that a memorandum of appeal should be 
accompanied by a copy of the decree appealed against and, unless the 
Court dispenses with it, by a copy of the judgment also ; and it has been 
held in this Court that a petition of appeal unaccompanied by such copies 
is not a valid petition. If therefore the contention be correct that an uopli- 
cation for copies of the decree and judgment made on the day of the 
re-opening of the Court after a long vacation lasting over a period 
exceeding thirty days is beyond time, and that the time requisite for 
obtaining the copies cannot for that reason be excluded under s. 12 of 
[346] the Indian Limitation Act, 1877. the result would be that the 
defeated suitor would under such circumstances be deprived of his right 
of appeal. Unless the copies which he was bound to produce with 
his memorandum of appeal were applied for, prepared and delivered 
to him on the date of the re-opening of the Court, he could not present 
a valid appeal on that date by reason of his not having obtained and 
not having had the opportunity of obtaining the copies before that 
date : and if the copies were not prepared and delivered on that very date, 
he was not entitled, according to tiie respondent’s contention, to 
have the benefit of the time occupied in the pi'eparation of the copies. 
There would thus be a denial to him of the right of appeal which he 
would otherwise have under the law. We cannot conceive that the law 
contemplates such an anomalous state of things, and we do not con- 
sider we should be justified in holding that it does, unless compelled to 
do so by clear and unambiguous provisions contained in the Indian 
Limitation Act. In our opinion the Act does not contain such 
provisions. Mr. Sundar Lai for the respondent urged that the 
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question before us was ooncluded by the ruling of the Full Bench in 1897 
Bechi Y . Aksan-ul-lah Khan (1). and he pressed on us a passage in the March 17, 
judgment of Mr. Justice Mahmood at pp. 4:71 and 472 of the report. 

With reference to that ruling we may observe in the first place that 
the question which we have to decide in this appeal did not arise in that 
-case and therefore «ny remarks which may have been made in the jiulg- 
ment on that question were obiter. In the next place, the learned Judges 
did not in that case hold that an appeal presented under circumstances 
similar to those of t he present appeal would be time-barrad. The observa- 
tions of Mr. Justice Mahmood to which our attention has been called 
had reference to a contention raised in that case tliat a vacation pieccding 
the date of the application for a copy of the decree should he regarded as 
time requisite f- 3 r obtaining the copy. We fully agree with Mr. Justice 
Mahmood that no period of time cm be regarded as time requisite for 
obtaining a copy which [346] is not subsequent to the presentation of 
the application for a copy. That, however, is not the question whicli 
arises in this case. There can be no doubt that, if the time within 
which an appeal may under the law of limitation lie presented is allo\yed 
to expire and the decree to become final, the subsequent presentation 
of an application for copies of the decree an 1 judgmenc cannot entitle 
the appellant to prefer an appeal by excluding from computation the time 
requisite for obtaining the copies. But wliat we have to consider is whetliei 
an applicition for copies made on the date of the re-opening 
Court is within time. Section 4: of the Indian Limitation Ac^t, 18 m. 
provides that ' subject to the provisions contained in ss. o to 25 (inclu- 
sive), every suit instituted, appeal presented and application made aftoi 
the period of limitation prescribed therefor by the second schedule hereto 
annexed shall be dismissed.** Article 152 of the second schedule should 
therefore be read subject to the provisions of S3. 5 and 12. By the tust 
paragraph of s. 0, if the period of limitation prescribsd for an appial oxpues 
on a day when the Court is closed, the appeal may be presented on the day 
that the Court re-opens. An application for copies of the decree and 
judgment presented on that day would therefore be an apolication made 

before the expiry of the time allowed for the presentation of the appeal. 

and under s. 12 the appellant would be entitled to the benefit of the time 
requisite for the obtaining of the copies. It was argued by Mr. Sundar 
Lai that, if this view were correct, an appellant who had obtained 
the necessary copies before the commencement of the vacation would 
still be entitled to exclude from computation the period requisite for 
obtaining the copies, and would thus enjoy the benefit of a finger 
period of limitation than that to which other appeUants would be 
entitled. This argument, though ingenious, is in our opinion fal- 
lacious. Section 12, it is true, lays down a rule of exclusion, but it 
is in reality a rule enabling a certain period, namely, that occupied 
in the preparation of copies of the decree and judgment, to ba added 
-to the period prescribed by the second schedule and to be taken 
[847] into account in computing the period of iimibatiion. If the copies 
were obtained before the commencement of the vacation, the time requisite 
for obtaining the copies is known, and if that period of time ^"ich is 
already known and the period prescribed by the schedule, both added 
together, expired on a day on which the Court was closed, s. 6 would 
•enable the appellant to present his appeal only on the day of the re-opeoing 


(1) 12 A. 461. 
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of the Court and not on a later date. We are accordingly of opinion 
that if the period prescribed by the eecon^l schedule for the presentation 
of an appeal expires on a day on which the Court is closed, and if the 
appellant has not obtained copies of the decree and judgment before the 
closing of tlie Court and applies for such copies on the date of the re-open- 
ing of the Court, whilst his right of appeal is still alive, he is entitled to 
the benefit of the time requisite for obtaining the conies, and if his 
appeal be presented before the expiry of that tituo, it is not barred by 
limitation. If. however, the copies were obtained before the closing of 
the Court, and tlio time requisite for obtaining the copies and the period 
of limitation prescribed by the second schedule added together expired on 
a day on whicli the Court was closed, the appeal will not he in time 
unless presented on the day that the Court re-opens. A similar view 
appears to have been held by the Punjah Chief Court in Chntar Singk 
V. The Empress, quoted in Riva;!’s Edition of the Indian Limitation 
Act. 4th edition, p. 40. 

For the above reasons we hold that the appeal presented by the 
appellant in the Court below on the 0th of November, 1894, was not 
beyond time, and that the lower appellate Court has erred in dismissing 
the appeal ns time barred. 

We allow this appeal, and, setting aside the d^cree below, remand tlie 
case to the lower appellate Court under s. oG2 of the Code of Civil Proce- 
dure for trial according to law. Costs liere and hitherto will abide the 
event. 


Appeal decreed a?id cause remanded. 


19 A. 348 (F.B.) = 17 A.W.N. (1897) 86. 

[348] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, illr. Justice Blair, 
Mr. Justice Banerji and Mr. Justice Aikman. 


Brij Mohan’ Das [Plaintiff) v. Mannu Bini and another 

(Defendants).* (23rd Mnrch, 1897.1 

Z/iniifatioH'^Act ^'d. of 1877, s- instituted df/ niistitA'e in wrong Court— 

Bona 6de mis(aA:e of taw. 

Section 14 ot the Indian Lio^ltation Act, 1877, appHo!^ to a case wbor© a plaint- 
iff has been prosecuting his suit in a wrong Court in consequence of a dona fide 
mistake of law. 

Sitaram Paraji V. NiTnba(ll. ITuro C/tunder Hoj/ v. Sufnamopi (2». R>ishtu 2 
V. Chat/iappan (3) referred to. Jiurnjiwan Mat v. Chana Mat (4) considered. 

[R., 22 A. 248 = 20 A.W.N. Gi; 29 A. 638 = 4 A.L.J. 51.'j = A.W.N. (1907) 219 ; 6 A.L.J, 
741; 23 A.W.N. 32; 2 O C. 183 : 3 O C. 13 (15); 18 Ind. Cas. 92 t93'.j 

The facts of this case are fully stated in the judgment of Edge, C. J. 

Pandit Sundar Lai and Madan Mohin Malaviya, for the appellant. 

MuDshi Ram Prasad, for the respondents. 

JUDGMENT. 


Edge, C. J. The plaintiff had obtained a decree for money. The 
decretal am ount was below Rs. 1,00 0. He sought to execute his decree by 

• Second Appeal No. 1087 of 1894 from a decreo of W. Blep^rhisett, Esq., Dis^ 
trict Judge of AUahabad, dated the 28th August 1094. confirming a deoree of H. David, 
Esq.. Munsif of.Allababad, dated the lUh June 1894. 

(1) 12 B. 320. 12) 13 C. 2G6. 


(3) 13 M. 269. 


(4) 10 A. 687. 


228 



BRIJ MOHAN DAS V. MANNTJ BIBI 


t9 All. 330 


IX.] 


selling certain houses. One of the defendants to the suit filed objections 1897 
under s. 278 of the Code of Civil Procedure to the execution of the March 23, 
decree against the houses. These objections were allowed, and thereupon ;; 
the plaintiff brought this suit to establish his right to bring the prooerty -DULL 
to sale. The value of the property sought to be sold exceeded Rs. 1.000, BENCH, 
and was in fact about Rs, 1,200. The plaintiff bonci fide believing ^ 

that, having regard to the value of the property, his suit was not within 
the jurisdiction of the Munsif, brought his suit in the Court of the 
Subordinate Judge of Allahabad. Subsequently the Subordinate Judge ( 139 * 7 ^ 86.' 
held that the suit should have been valued with reference to the amount 
of the decree sought to be executed and not with [349] reference 
to the value of the property sought to be sold. Ho decided he liad 
not jurisdiction to try the suit and robiirned the plaint to the plaintiff 
to be presented to the proper Court. On the same day on which tlie 
plaint was returned the plaintiff presented his plaint to the Court of 
the Munsif, but at that time more than twelve months had expired since 
the date of the order allowing the objection to execution. The Munsif has 
held that the suit was barred by time. The District Judge in appeal con- 
sidered he was bound to apply a ruling of this Court according to which 
a litigant proceeding on an eiTor of law could not be held to ne proceeding 
in good faith. The judgment to which I refer is that of Rnminoan Mai 
V. Chand Mai (l). The section of the Limitation Act there specilically in 
question was a. 5, and one of the Judges expressed an opinion that no 
honest mistake in law could bring a person witnin the terms of s. 14 
or 8. 6. He came to that conclusion by applying the legal maxim 
— Ignorantia legis neminem excusat — to a civil case. In my opinion 
the application of this maxim to the question before iiim was too wide. 

Of course no one can be allowed to plead that, in a common assault 
on another, he was acting in ignorance of the fact that the act was 
an unlawful one, nor could a defendant in a suit bo heard to plead as 
a defence in an action for damage for breach of contract, that ho believed 
in law he was justified in breaking his contract, if the law did not 
in fact afford such justification. There can be no doubt that in this case 
the plaintiff was prosecuting his suit in the Court of the Subordinate 
Judge in good faith. We need not decide whether or not the suit should 
have been filed originally in the Court of the Munsif. The mistake, if 
there was one, arose through ignorance of the law and will not exclude 
the plaintiff from the indulgence of 9. 14 of Act No. XV of 
That a mistake of law can be made in good faith most Judges would prob- 
ably admit from their own personal expsrienceson the Bench. We nave 
not been referred to any casein which the point directly m issue land 
which was decided) was whether a person who had p30J prosecuted a 
oivil proceeding in good faith in a Court which from a defect of jurisdiction 
or from some other cause of a like nature, was unable 
excluded from the protection of s. 14 of Act No. XV of , 
prosecution of such a civil proceeding in such a Court arose through his 
Lying made a mistake in law as to the Court which had jurisdiction to 

entertain the proceeding. 

We were referred to several cases in which the question as to what 
W£^8 sufficient cause under a. 5 of the 

SUa Ram Paraji v. Nimba (2) the Bombay Court held that ignorance of 
the law cannot be recognized as a sufficient reason for delay under s. 5 ot 


(1) 10 A. 667. 


(2) 12 B. 320. 
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Act No. XV of 1877. In my opinion that proposition, which is really 
the proposition of the head note, went too far. No doubt, if a litigant 
alleged that he had never heard of the Indian Limitation Act of 1877, his 
ignorance of the existence of such an Act would not be a sufficient cause 
under s. 5. 

In lluro Chundcr Boy v. Surnavioyi (1) the learned Judges decided, 
with regard to s. 0 . as to what is sufficient cause, that it is for the Judge 
in each case to exercise his discretion having regard to the particuhar 
facts estahlislied before him, and they declined to bold that a bona fide 
mistake as to the period of limitation could not in any circumstances be 
a valid ground for the admission of an appeal under s. 5. 

In Krishna v. Chathappan (2) the learned Judges said in reference to 
s. o;— "We arc not prepared to hold that a mistake of law is in 
no circumstances a sufficient cause within the meaning of that section," 
and later on Ip. 271):— "The true rule is whether under the special 
circumstances of each case the appellant acted under an honest, though 
mistaken, belief formed with due care and attention. Section 14 of 
the Limitation Act indicates tliat the legislature intended to show 
indulgence to a party acting bona fide under a mistake. We think that 
p. 5 gives the Courts a discretion wliich in respect of jurisdiction is 
[351] to be exercised in the way in which judicial power and discretion 
ought to be exorcised upon principles which are well understood ; the words 
■ sufficient cause ’ receiving a liberal construction so as to advance sub- 
stantial justice when no negligence nor inaction nor want of bona fides 
is imputable to the appellant.” I agree with this view, understanding 
that by " imputable to ” the learned Judges meant " established against." 

I myself am conscious of having made many mistakes of law, and in my 
opinion s. 1-1 is applicable to such a case as this. 

I would allow the appeal, and, setting aside the judgment of the Court 
below, would remand the case under s. oG2 of the Code of Civil 
Procedure to the Court of first instance so that the suit may be decided on 
its merits. I would make the order with costs to the plaintitT in this 
Court and in the lower appellate Court. 

Blair, J. I acquiesce in the proposed order. I can gather nothing 
from the phraseology of s. 14 to justify the drawing of a distinction 
between a bona tide mistake of fact and a bona fide mistake of law. The 
case upon the authority of whicli the Court below decided is Bamjiwan 
Mai v. Chand MalJZ} There in the judgment of one of the Judges I find 
broadly laid down a distinction which I am unable to draw. It is true 
that one Judge in his judgment took care to base his decision on a general 
consideration of the^ facts of the case, which included inexplicable delay 
on the part of the litigant. As, however, that case may well be misleading 
to litigants and their advisers, I am desirous of emphasizing my dissent 
from this proposition which it may well be supposed that case decided, 
vtz. that an error in law' does not fall within the scope of s. 14. 

BakeR.jI, j. I am of the same opinion as the learned Chief Justice. 

AIKMAN. j.— I concur with the learned Chief Justice in thinking 
this ^peal should be allowed and in the order proposed by him. 

[352] In my opinion the judgment in Bamjiwan Mai v. Chand MaliS) 
imposes a restriction on the application of s. 14 of the Limitation Act 
which was not contemplated by the legislature. It is perfectly conceivabl© 
that there may be a bona fide mistake as to the proper Court in which 


(I) 13 0. 966. 


(9) 13 M. 969. 
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a suit should be instituted. The Judges of this Court know for instance 189T 
how difficult it is to define the boundary line which separates the Ma rch 23* 
jurisdiction of the civil Courts from the jurisdiction of the Courts of 
revenue. Had the legislature intended to put on s. 14 of the Limitation 
Act the narrow interpretation which has been placed upon it in the ruling B ENCH , 
referred to above, I should have expected to find inserted in it, or in the 343 

last clause of s. 3 of the Act, a proviso to the effect that nothing should (p gj* 
be deemed to have been done in good faith which is done by reason of a ^ a.W.N. 

mistake of law and not by reason of a mistake of fact. (1897) 86 . 

By the Court. — The order of tho Court will be id terms of the 

order proposed by the Chief Justice. 

Appeal decreed aiid cause remanded. 


19 K, 362 = 17 A.W.N. (1897) 88. 

APPELLATE CIVIL. 
Before Mr. Justice Banerji. 


The Maharaja of Benares. {Plaintiff) v. Daljit Singh 
AND OTHERS (Defendants).* [30th March, 1897.] 

LandMder a^ui tetiant—Suit to recover arrears of rent fro7n representatives of deceased 
tenant at fixed rates ^Liability of representatives. 

Held that ihu legal represeot^uvos of a deco^ised tenant at fixed rates who had 
died leaving the rent payable by him in arrears were liable for payment of such 
arrears to the extent of the assets of tho tenant which had c*-ui6 into their 

bands, and that this liabilitv was not aff. ctod by the quesnon whether or not 

they took over the tenancy of ihe deceasel themselves, fjckhroj tSmqn v. Rav 
Singh (1) referred to. 


The facts of this case are as follows 

One Thakur Dayal Singh was a tenant at fixed rates under the 
plaintiff-appellant, the Maharaja of Benares. Thakur Dayal 
tenure was sold bv auction, and his tenancy rights were purchased by the 
Maharaja on ihe 20th of April 1892. Subsequently, m March 1898, 
Thakur Dayal Singh died. On the 14th of January 1895 the Maliaraja 
sued Supher Singh and Makhan Singh, the sons and heirs of Thakur Dayal 
Singh, for the arrears of rents of the fixed rate holding for 1299 Easii. 

The first Court dismissed the suit, holding that the heirs of Thakur 
Dayal Singb were not liable for tho arrears of rent due by tbeir father. 

The plaintiff appealed, and the lower appellate Court (District Judge 
of Benares) dismissed tho appeal. Tbe District Judge based his decision 
on his interpretation of the Full Bench ruling of the High Com’t m LeA/imj 
Singh v. Bai Singh (l), and held that, inasmuch as the tenancy had not 
been taken over by the sons of Thakur Dayal Siegh, neither were they 
liable to pay arrears of rent due by him. 

The plaintiff thereupon appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Kalindi Prasad, for tbe respondent. 


• SeooDd Appeal No. 974 of 1896, from a decree of E. L. M. Balw 
of Benarw. daied the 18th January 1896. 
ud din Ahmad, Assistant Oolleotor of Benares, dated tbe 6th April 1896. 

14 A. 881. 
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JUDGMENT. 


BaNERJI, J. — Tliis appeal must prevail, and the learned vakil for the 

Appel- i*espondent has frankly conceded that he cannot support the judgment of 

LATE lower appellate Court. The facts which gave rise to the suit were 

Civil. Thakur Dayal Singh was a tenant at fixed rates of the 

' plaintiff appellant. His rights as such were sold by auction, and pur- 

19 A. 352= chased by the plaintiff in 1892. Thakur Dayal was in arrears for the 
17 1.W.N. period prior to the date of the auction sale. He died in 1893 leaving 
(1897) 88. those aiTears unpaid ; thereupon the present suit was brought against hie 

sons as his legal representatives for recovery of the arrears. The Courts 
below have dismissed the suit as against tho legal representatives of 
Thakur Dayal Singh. and the learned Judge of the lower appellate Court has 
based his judgment on what he conceived to he the result of the Ruling of 
the Full Bench in Lekhraj Sijigh v. Hai Singh (1). He thinks that [354] 
since the tenancy did not devolve on the defendants, thev were not liable 
in any capacity for the arrears due by their father Thakur Dayal Singh. 
This view is clearly erroneous, and is not borne out by the ruling of the 
Full Bench referred to by the learned Judge. The question which arose 
in that case was whether a suit for arrears of rent due by a deceased 
tenant brought against the legal representatives of that tenant, who had 
succeeded him in his holding was cognizable by the Revenue Court or the 
Civil Court. It was held by the majority of the Judges constituting the 
Full Bench, that such a suit was cognizable by a Court of Revenue. 
It was not oeld in tliat case, thiit if the legal representative of the deceas- 
ed tenant did not choose to take possession of the lioldiiig he would not 
be liable for tiie arrears due by the deceased tenant, although lie 
might be in possession of the assets of the deceased. It is imeossiblethat 
such a view could be entertained by the Full Bench. It may happen 
that a tenant, who has died leaving his rent in arroar, has left assets of 
large value which have passed to his legal representative. Surely it 
cannot be said that if tho legal representative did not elect to take 
the holding of the deceased, he would not he liable for the arrears, 
although he miglit have taken possession of the assets of the deceased. 
In the judgment on which the learned Judge has relied it was 
obseived by the learned Chief Justice that tho person upon whom 
the right of occupancy devolves is not bound to accept the tenancy, 
but, if he does accept it, he, in my opinion, must accept it subject to 
its burdens, and one of those burdens is the legal liability to pay tho 
rent which is in arrear and a suit for which is not barred by limitation. 

If such a person elects not to accept the right of occunancy. his liability 
would be limited to that of a legal representative to whom assets 
had come.” The learned Judge was therefore in error in thinking that 
the mere fact of the holding of Thakur Dayal Singh not being in the 
possession of the defendants relieved them of liability to pay the rent due 
by Thakur Dayal Singh. They as legal representatives of Thakur 
Dayal Singh would be liable to the extent of the assets which have come 
[355] into their hands. It was not asserted on behalf of the defendants 
that they had not received any assets. It was admitted, as is indeed the 
fact, that they were the legal representatives of Thakur Daval Singh. 
The existence of the anmrs is also not denied. The plaintiff was there- 
fore entitled to a decree against the defendants, their liability being limited 
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to the extent of the assets of Thakur Dayal which have come into their 1897 
hands. I make such a decree in favour of the appellant, and vary the March 30. 
•decree of the lower appellate Court to that extent with costs here and in 
the Courts below. Appel- 

Decree modified. LATE 

Civil. 


19 A. 399 = 17 A W.N. (1897) 89. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Blair. 


19 A. 392 = 
17 A.W.H. 
(1B97) 88. 


Bhagwan Dai and another {Opposite Parties) v. Hira 

(AppUca7tt).* [8th April, 1897-1 

•Civil Procedure Code, ss. 108, 157 ^Order setting aside ex patte decree -Appeal. 

No appeal will lie from an order made under s. 157 read with s. 108 of the 
Code of Civil Procedure setting aside a decree passe I ex parte in default of 
appearance of the defendant on a day to which th*^ hearing of tho suit had been 
adjourned. Jonardan Dobey v- Ramdhone Singh (1) referred to, 

tR., 20 A. 196.] 

MusaMMAT Bhagwan Dai and another brought a suit in the Court of 
the Subordinate Judge of Meerut against one Hira. a minor under the 
guardianship of his mother, Musammat Lado. The case was partly 
heard, when, on a day to which the hearing of the suit had boon adjourned, 
the defendant’s pleader did not apnear. and the Court lu'ocoeded with 
the case and made a decree ex parte in favour of the plaintiffs.^ Thereupon 
the defendant presented to the Court an application purporting to bo an 
application under s. 623 of the Code of Civil ProceHure for review of 
judgment, the application being mainly based on the all^ation that tho 
defendant’s pleader was ill and unable to appear at the [356] time when 
the ex parte decree was passed, and that the defendant s guardian was not 
aware of that fact and therefore had made no arrangement to letain 
another pleader. The Subordinate Judge, characterizing the application 
as one! under s. 108 of the Code, accented tho applicant’s plea, and, 
setting.aside his ea: parie decree, appointed a fresh date for proceeding 
with the suit. From this order the plaintiffs appealed to the High Court. 
Maulvi Gkulam Mujtaba, for the appellants. 

Pandit Sundar Lai, for the respondent. 


JUDGMENT. 

Edge, 0. J., and Blair. J.— The Subordinate Judge proceeded ex 
parte and made a decree. His procedure really was under s. 15 1 of 
the Code of Civil Procedure. An application was made to him under 
8. 108 of the Code to set aside the decree on the ground that there 

was “sufficient cause” which prevented the defendant from appearing 

when the suit was called on for hearing after an adjournment. The 
Subordinate Judge set aside the decree in compliance with the application. 

This appeal has been brought from that order. The appellants contend 
that 8. 108 did not apply, and that the defen dant’s remedy (if anyl 

" First Appeal No. 121 of 1896. from ao order of Babu Prag Das, Subordinate 
Judge of Meerut, dated the 12th September 1896. 

(11 23 0. 796. 
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was by way of appeal. On the other hand the defendant-respondent 
contends that s. 108 did apply, and this appeal did nob lie. 

When a Court acts under s. 157 of the Code it has to apply the 
pioccouie of Cliapter VII. Part of the procedure pertinent to such a case 
is the procedure of s. 108. In our opinion s. 103 applied, and, as no ap- 
peal is given from an order allowing an application under s. 108, this 
appeal does not lie. Wo are supported in this view by a decision of the 
bull Bencii of the Calcutta Court in Jon(iTda7t L)obcy v. liamdhonc 
Singh (1). Wo dismiss this appeal with costs. 

Appeal dismissed. 


19 A. 357^17 A.W.N. {mi) 80 

[357] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 


Hanuman Prasad Singh and 0THt:Rs {Plaintiffs) r. Bhagauti 
Prasad and others (DefemlanU).'^'- [10th April, 1897.] 

Limiiaiion-ActNo.XlV of 1859. s. \.-Act No. XV of \mi {Indian lAmitntion Act) , 
sch, ii, art. 1-il ~ Suit 6g reversioner to Tccover possession of immoveable property 
alienated by intermediaie female heir— Hindu Law. 

K female beir in possession o1 immoveable property for her life can without 
lcg*l necessity make a valid alieua.ion of her life estate, but the po-i-se^si-.!! of 
the alienee will not under ordinary circurascauces be adverse to th^ reversioner, 
whose cause of action for pos-session of tho said property will not accrue until 
the death of the femolc heir, or of the last of such heirs if more than one. 

One Paltan Singh, a separated Hindu, died about 1822 leaving two widowSt 
Harnam Kunwari and Asman Kunw.ari. and three daughters. Rachpali, Jairaji, 
and Dilraji. The widows took possession of the immoveable property of Paltan 
Singh, and some time before 1857 Hacoam Kuriwan the survivor of them sold a 
ceri.ain village to one Harnam Pathak. Uaruam Kunw.*ri died in 1857. The 
three daughters next succeeded to the estate of Paltan Singh, and the last of 
them died in 1890 without having made any att*'mot to interfere with the 
possession of the alienee. In I89l the two sons of Rachpali sued for possession 
of the property which had been sold by Harnam Kunwari. 

Held that the suit was within time. 

Per BDRKITT. J.— Decrees afiecting immovctble property obtained against a 
female heir in respect of the subject matter of the mhocitance (U obtained 
without fraud or collusion or the like) -are binding on the reversi nicr. 

An alienation made by a female heir in pmessiou is good against her for her 
life, but is not necessarily binding on tho reversioner, to whom"! if it be invalid, 
a cause of action accrues on the death of the female heir. 

Whet© property the estate in which has descended to a female bsir. never 
reaches her bauds, but is hold adversely to her hy a .stranger, the emse of action 
for a suit for tiie recovery of the prop-ny acotues at cho commeucemeot of the 
adverse possession by the stringer, and a suit to nnforc-i that cau-*H of action 
will be barred Doth against the female heir and against the reversioner after 
the expiration of the statutory period of limiUtiou counting from the com- 
mencemont of the adverse possession, tho stranger having after the expiration 
of that period acquired an absolute indefeasible title to the property. 

The enactment of art. 142 in tho sohedule to Act No. IX of 1871 and of 
art. 141 in the schedule to Act No. XV of 1877 has not made any alteration 
in the law as laid down in the last preceding rule. 

[Appr.. 20 A. 42; 21 A.W.N. (1901) 62; R.. 23 A. 67 (68) ; 23 A. 448; 25 A. 435 
(441): 6 0.L.J. 490 (524); 41 P.R. 1903.J 

' Appeal, No. 26 of 1895. from a decree of Kuar Bdobau Lai, Subordinate 

Judge of Gorakhpur, dated the 17th November 1894, 

U) 33 Q. 788. 
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[358] Sambasiva v. Ragava (l), Cursandas GoviTidji v. Vundravandas 
Purshotam (2), Mukta v. Dada valad Supadu (3), Babu valad Sheikh 
Ibrahim v. Bhikaji (4), Nobin Chttnder Chuckerbiitty v. Issitr Chunder 
Chuckerbutty (5), Ajnirto Lai Bose v. Eajonee Kant Milter (6) Srinalh 
Kur V. Prosunno Kumar Ghose (7), Rari Nath Chatterji v. Moihurniohun 
Goswami (8), Miissummat LacWian Kumoar v. Anant Singh Appasami 
Odayar v. Subratnanya Odayar (10), Drohomoyi Gupta v. Davis (11) and 
Ramkali v. Eedar Nath (12) referred to. 

In the suit out of which this appeal arose the principal plaintiffs 
claimed possession of a certain village as reversionary heirs of their mater- 
nal grandfather, one Paltan Singh. The village in suit formed part of the 
estate of Paltan Singh, who died about 1822, leaving him surviving two 
widows, viz., Harnam Kunwari, who died in January 1857, and Asman 
Kuowari, who predeceased her co-wife* Some time before 1857, Harnam 
Kunwari alienated the village in suit to one Harnam Pathak, the predeces- 
sor in title of the defendanta-respondents. Paltan Singh also left him 
surviving three daughters, namely, Musammat Rachpali (the mother of 
the two first plaintiffs), who died in June 1858, Musammat Jairaji, who 
died without issue in ^tay 1879, and Musammat Dilraji, who died without 
issue in November 1890. The suit was instituted on the 30th of March 


1897 

APRIL 10. 
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19 A. 357 = 
17 A.W.N. 
(1807) 60. 


1894. 

On the first of the issues framed by it the Court of first instance 
(Subordinate Judge of Gorakhpur) held that the cause of action to contest 
the sale accrued on the death of the vendor Harnam Kunwari in January 
1857, and that it became barred by limitation some time in 1869 under 
the limitation contained in cl. 12 of s, 1 of Act No. XIV of 1859, 
which presoi'ibes a period of twelve years from the time when the cause of 
action arose as the [359] limitation period within which a suit to recover 
immoveable property must be brought. The Subordinate Judge conse- 
quently dismissed the plaintiff's suit. The plaintiff thereupon appealed to 

the High Court. 

Pandit Sundar Lai, for the appellants. 

Munshi Bam Prasad and Babu Durga Charun Banerji, for the respond- 


ents. 


JUDGMENT. 


Knox, J. — The property in dispute in the present appeal is the village 
of Kot Kamharya. The plaintiffs, Babu Hanuman Prasad Singh and Babu 
Jadu Nath Singh, who are now appellants, claim to be entitled to, and ask 
to be put in possession of, it as being the grandsons of Babu Paltan Singh, 
deceased. There are two other persons arrayed as plaintiffs who are trans- 
ferees in respect of 8 annas of the property under a deed executed in their 
favour by Babu Hanuman Prasad Singh and Babu Jadu Nath Singh, dated 

the 16th of February, 1894. -^uiqoo 

Babu Paltan Singh died in 1299 Fasli, which corresponds with 182A 

A.D. He left him surviving two widows and three daughters, but no male 

issue. The appellants are the sons of Raohpal Kunwari, the eldest of the 

three said daughters. , , ■ * 

The appellants contend that under the Hindu Law each of the widows 

and of the daughters was entitled to nothing further than a life interest m 


(1) 18 M. 613. (3) 14 B. 488. (8) 18 B. 316. 

6 9 W.R. 606. (6) 28 W.R. 2U-2 LA. 113. 

(8) 21 0. 8. (9) 23 LA. 25. (10) 16 I.A. 16<. 

(13) U A. 166* 


(4) 14 B. 817. 
(7) 9 0. 934. 
(U) 14 0. 833. 
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the property. Both the widows according to them came into possession 
of the entire estate unou the death of Babu Paltan Singh. Upon the death 
of one of the two. Musammat Harnam Kunwari, the surviving widow 
continued to be recorded in the Collector's records as in possession. While 
thus in possession she, without right or legal necessity, made a gift of the 
property to one Harnam Pathak. the ancestor of the respondents, and 
got mutation of names recorded in his favour. The respoofients are still 
in possession, and the present suit is for their ejectment in favour of 
the appellants. 

On the 5tb of February, 1857, Musammat Harnam Kunwari died and 
was succeeded by tbe three daughters. Each of these died in turn ; the date 
on which the last of them died is the 3rd of [360] March 1890, 
and it is on this date that tlio appellants maintain that their cause of 
action Hccruod, as it was on this date that they first became entitled to 
succeed as heirs to Bahu Paltan Singh. 

One of the pleas raised in defence was that the clainQ was barred by 
limitation. 

The Subordinate Judge held that the cause of action accrued to tbe 
appellants on the expiry of twelve years from the date of tbe death of 
Musammat Harnam Kunwari and that the suit was governed hy Act 
No XIV of 1859. The suit Uni tlierefore to be brought within twelve 
years from the time when the cause of action arose. The twelve years 
of dispossession which followed upon the death of Musammat Harnam 
Kunwari barred the daughter’s right and also barred the plaintiffs, and he 
therefore dismissed the claim. 

Tbe only question which was argued, and which arises for decision, 
is whether the suit was or was not barred by limitation. 

It is contended on behalf of the appellants that the case is not 
governed by Act XIV of 1859, but by art. 141 of sob. ii of Act No. XV 
of 1877. This article provides that in the case of suits by a Hindu 
entitled to the possession of immoveable property on the death of a Hindu 
female, the period of limitation prescribed within which che suit can be 
brought is twelve years from the date when the female in question dies. 
The possession of the respondents could not begin to run adversely to the 
appellants until the 3rd of March, 1800, the date on which the last surviv- 
ing daughter of Babu Paltan Singh died. 

It is further contended that under the Hindu Law widows and 
daughters take a qualified estate, which is interposed between that of tbe 
last male owner and the next male reversioner, and that as between the 
family and a stranger each such widow or daughter represents the inheri- 
tance for the time being. The appellants, who are sons of one of the 
daughters, do not claim from or under their mother, but they claim as the 
next male saphulas of their maternal grandfather, into possession of 
whose estate, however, they could not come until all the widows and 
daughters had passed away. So [361] far as Act No. XIV of 1859 is 
concerned it is contended that it contained no provision which could bar 
such a right as that of the appellants. At the outside all that it did was 
to cake away the remedy under that .Act. The right survived and under 
it the appellants could maintain their present claim. 

In support of their contention we were referred to Sambasiud v. 
Hagava (1), to Cursandas Govindjiy. Vundravandas Purskotam (2) and to 
Mukta V. Dada valad Supadu (3). 


(1) ISM. 613. 


(2) 14 B. 483. 

236' 


(8) 16 B. 316. 
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The respondents on the other hund support the judgment of the learned 1897 
Subordinate Judge. They take their stand upon the ground that any Apeil lO. 
right the appellants may nave had became extinct under Act No. XIV of 
1859, and could not and cannot now he revived. In support of this view Appbl- 

they * cited Babu valad Sheik Ibrahim v. Bhikaji [D, Nobin Chtutder late 
Chuckerbutty v. Issur Ghiinder Chuckerbuity (2). Amirto Lall v. Bajonee OIVIL. 
Kant Mitter (3), Srinath Kur v. Prosunno Kumar Ghose, a Full Bench 
case (4), and Hari Nath Chatterjce v. Mothurmohun Qoiwami (5). 

’"No suit,” so runs Act No. XIV of 1859, s. 1, "shaU be main- 
tained in any Court of Judicature unless the same is instigated within (1B97I 
the period of limitation hereinafter made applicable to a suit of that 
nature, any Law or Regulation to the contrary notwithstanding.” Accord- 
ing to them the causa of action arose on the death of Musammat Harnam 
Kunwarion the 5th of January. 1857. Within twelve years from that 
date the daughters of Paltan Singh should have instituted their suit to 
recover the property out of the hands of Harnam Pathak. They did not 
do so, and by the beginning of 1869 no suit to recover could be maintained 
in any Court of Judicature. 

In this contention, however, the respondents ignore entirely the 
nature of the transfer made by Musammat Harnam Kunwari, and they 
also with it ignore the circumstances which constitute the cause of action 
upon which the appellants have come to Court. [362] Assuming for the 
moment the contention of the appellants that Musammat Harnam 
Kunwari was acting under the press of no legal necessity, she had no 
power to bind the inheritance as against the reversioners. All that she 
could do waste give to Harnam Pathak such an interest as she herself 
possessed, viz., an interest conterminous with her own life. Whatever 
might be the language of the dead by which she purported to convey the 
property, this is all she could convey. The respondents in their written 
statements have set out nothing from which it could be inferred that as 
against her Harnam Pathak set up any position from which any higher 
title or adverse poBsession could be inferred. 

Again, the appellants set out as their cause of action the death of 
Musammat Dilraj Kunwari, and say that it did nob arise until then. 

Their position is that they are the heirs of Babu Paltan Singh, and that 
they now seek bo succeed to his estate. They could not do so as long as 
there lay interposed between them the lives of Paltan Singh s widows and 
daughters. During that period their right remained dormant, but, upon 
the death of the last survivor of these ladies the right at once revived and 
accrued against all who might seek bo keep them out of their right. In 
this view the neglect or omission of the daughters of Paltan Singh to bring 
any suit against the respondents can in no way affect the appellants 
interests. Their cause of action was not the appellants cause o 
action, and, as already stated, there was no direct assertion of any 
adverse possession as against the appellants made during this ipterva 
The respondents could not in the lifetime of the daughters acquire any 
higher interest than they had already acquired, except by some overt act 
of adverse p 08868 sioD. The view taken in LL.R.t 13 Mad, 512, is e 

view which I am prepared to take. t • /^ 

There is much force, too, in what was said by Parsons, J., in Oiir- 
sandas Qovindji v. Vundravandas Purshotam (6), that the right of the heir 

(9) 9 W.R. 506. 

(6) 31 D. 8. 

237 


(1) U B. 317. 
(4) 9 Q, 984. 


(8) 23 W.R. 214. 
(6) 14 B. 482. 



1897 

April 10. 

Appel- 

late 

Civil. 

19 A. 357 = 
17 A.W.N. 
(1897) 80. 


19 All. 363 INDIAN DECISIONS, NEW SERIES [Yol. 

cannot be taken away by the conduct of the widow, but by the act of the 
owner of the paramount estate : [363] only his act or some act of the 
respondents evidencing adverse possession would operate to divest him of 
the estate which is conferred upon him by inheritance. 

The cases cited by the respondents differ materially. In the first, 
viz., Babu valad Sheik Ibrahim v. Bkikaji (l), which was a second 
appeal, one Ram Chandra, a separated Hindu, had died leaving him 
survivine his widow Janki and a son Ganu. Ganu succeeded to the 
property and then died leaving him surviving liis widow Sarasvatihai and 
his mother Janki. Sarasvatihai lived with her brother ; Janki remained 
in possession of the property left hy Ram Clnuulra. Janki mortgaged 
the property to her brother in 1854-55, and in 1862 she sold it free from 
mortgage to the defendants, who at ones took possession Janki died on 
March Gth, 1874, and afterwards Sarasvatihai died without ever having 
had possession of the property. In this case, therefore, as both the Courts 
found that the possession of Janki anfl of her alienees was adverse to the 
widow Sarasvitibai, they could not do otherwise than hold that the ad- 
verse possession of Janki and her alienees for more than twelve years was 
a bar, not only to Sarasvatihai but also to the claim of the reversionary heirs 
on her death; but. as already noted above, in the present case. I can find no 
trace of any adverse possession with the respondents during the lifetime 
of either Paltan Singh’s widows or daughters as against the apnellants. 
Much stress was laid upon the case of Nobin Oumder Chuckerhutty (2). It 
was a Full Bench decision of the Calcutta High Court, and was relied upon 
in support of the contention that where the cause of action had been 
extinguished under Act No. XIV of 1859, no new cause of action could 
accrue hy virtue of any of the provisions contained in the succeeding 
Limitation Acts. But looked at carefully the precedent; is one which tells 
strongly in favour of the appellants. .As pointed out by Sir Barnes Peacock 
in that case, and concurred in by the other Judges, it is settled Hindu law 
that the wife takes as heir to her husband in default of issue, and upon 
her death [361] those persons succeed as reversionary heirs who would 
have been the heirs of the husband if he had died at that time. " It is a 
very anomalous position that a person should take as heir, and that his 
right to take as heir should be determined, according to a state of facts not 
existing at the time of the death of the ancestor, but caused by events 
which may have occurred many years after his death.” 

These considerations,” be adds, lead me to the conclusion that a 
reversionary heir, who is bound by a decision against a widow respecting 
the subject matter of inheritance, is also barred by limitation, if, without 
fraud or collusion, the widow is barred by limitation.” 

Applying that rule to the present case, as no adverse possession is 
established against the widows or the daughters, the appellants are not to 
be held as injuriously affected by the mere fact that throughout this period 
the respondents have held this land under a title which could not convey 
to them anything further than the life-estate of a Hindu widow. This was 
their only title, and as they never asserted adverse possession they must 
be deemed to have held it under that title. This principle was approved 
by their Lordships of the Privy Council in the case of Amirto Lai Bose 
V. Bajonee Kant M.itiey (3). That was a case by a reversionary heir 
claiming succession, but also a case in which it had been found that 


(1) U B, 317. 


(2) 9 W.R. 505. 
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the widow, whose life-estate intervened between him and his inheri- 
tance, had been dispossessed by trespassers who set up and maintained 
adverse possession under which the title of the widow to a life-estate, 
and therefore of the reversioners, both became extinguished. The case 
of Srinath Kur v. Vrosuniio Kumar Ghose (1) decides nothing more 
than this, that the rule laid down under the Limitation Act of 1809 
is no longer the law under the Acts of 1871 and 1877, and that a 
reversioner who succeeds to immoveable property has now twelve years 
to bring his suit from the time when his estate falls into possession. 
In this case, the estate did not fall into posse-ssion till the last daughter 
[365] died, viz.y onMarcli 3rd, 1890. In the case of Hari Xnth Chatterjee 
V. Mothurmohun Goswnmi (2) Sampurna. whose position tho Privy Council 
held was similar to the position of a Hindu widow, had been found to 
bo never in possession of tlie estate under dispute, and that her claim to 
it was already barred by limitation at a time when Act No. XIV of 1859 
was in force. The contention that the Act of 1877 gave the reversionary 
heir a new cause of action simply because Sampurna dieH in 1884 was 
naturally rejected ; he was held bound by the decree which had been 
passed against Sampurna, and rheir Lordships of the Privy Council 
pointed out that the intention of the law of limitation is not to give a 
right where there is not one but to interpose a bar after a certain period 
to a suit to enforce the existing right. In the present case, the right liad 
eontinued to exist until 1890, and was subject to no bar created by the 
Act of 1859. The same distinction runs through, and is very clearly 
brought out in. the case of Mussnmmat Lachhnn Kunu'ar v. Anant Sinijh 
and Mussummat Lachhan Kumvar v. Majiorath Ram (3). 

For the above reasons I hold that the cause of action in the present 
case accrued to appellants on the death of the last surviving daughter, 
and that their suit is amply within time. I would therefore allow this 
appeal, set aside the judgment and decree of the lower Court, and remand 
the case under s. 562 of the Code of Civil Procedure to the lower Court 
with directions to enter it on its list of pending cases and dispose of it 
according to law. Costs to abide the event. 

Burkitt, J. — This is an appeal from a decree of the Subordinate 
Judge of Gorakhpur, by which he dismissed the plaintiffs’ suit on the 
ground that it was barred by limitation. The suit was for the possession 
of a village to which the plaintiffs Hanuman Prasad and Jadu Nath 
Prasad (the other plaintiffs are their assignees! asserted title as reversion- 
ary heirs of their maternal grandfather, one Paltan Singh. There is no 
dispute about the preliminary facts. The village in suit was part of the 
estate left [366] by Paltan Singh, who died about 1822, A. D., leaving 
him surviving two widows, namely, (l) Harnam Kunwari, who died in 
January 1857, and (2) Asman Kunwari, who predeceased her co-wife. 
Sometime before 1857 Harnam Kunwai*i sold the village in dispute the 
sale which is impugned in this suit — to the predecessor in interest of the 
defendants-respondents. Paltan Singh also left him surviving three 
daughters, namelv, (1) Musammat Rachpali (mother of the first two 
plaintiffs), who died in June 1858, (2) Musammat Jairaji, who died with- 
out issue in May 1879, and (3) Musammat Bilraji, who died without 
issue in November 1890. This suit was instituted in March 1894. 

On the first of the many issues fixed by him for trial, the Subordinate 
Judge held that the cause of action to contest the sale accrued on the 
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death of the widow Harnaiu Kunwari in January 1857, and that it be- 
oame barred by limitation sometime in 1869 under the limitation 
contained in clause 12 of s. 1 of Act No. XIV of 1859, which prescribes 
a period of twelve years from the time when the cause of action arose as 
the limitation period within which a suit to recover immoveable property 
must be brought. 

For the plaintiffs, it was confended, and the contention is repeated 
in this appeal, that the limitation rule applicable is that prescribed by 
art. 141 of the second schedule to the present Limitation Act (Act No. XV 
of 1877J, which, in the case of a suit by a Hindu or Muhammadan 
entitled to the possession of immoveable property on the death of a female, 
prescribes a limitation period of twelve years from the time when .the 
female dies. The appellant's contention is that, as the estate came into 
possession only on the death of the last survivor of Paltan Sioghs 
daughters in 1890, they have a period of twelve years from her death 
within whicli they can sue. The respondents support the decision of the 
Court below. 

A large number of cases were cited at bar and by the Court during 
the argument at the hearing of this appeal, viz., Samhasiva [367] v. 
liagava (1) Hart Nath Chatlerjec v. Mothurniohim Gosivami (2) Cursandas 
Govindji v. Vuridravandas Purchotam{S). Aliikta v. Dada valad Supcukc (4), 
Nobin Chnnder ChuckcrbiUty v. Issj/r Chaidrr ChuckcrbiUty (5), Appasami 
Odayar v. Snbramanya Odayar (6), Babu valad Sheik Ibrahim v. Bhikaji (7), 
Amirto Lai Bose Rajonee Eant Mitler (8), Ram Kali v. Kedar Nath (9). 
Lachhan Xunu'aT v. Manorath Ra7jVl0) and Drobomoyi Gupta v. Davisillh 

The above cases may be roughly divided into two classes, the first 
being that in which the widow or other female, in succession to (but nob 
through) whom the reversioner claimed, had been dispossessed or had 
been kept out of and had not obtained possession of the property, e.g., by 
a trespasser, by a decree of Court or the like. 

The case of Nobin Chmder Chuckerbntty v. Issur Chumler Chucker- 
buity (5), was one in which a separated Hindu died leaving him 
surviving two sons, two daughters and a widow. Tho sons died without 
issue in the life-time of their mother, upon whom their respective estates 
then descended as heir. The mother, however, never got possession, 
as on the death of tho sons a stranger, a trespasser, entered on the pro- 
perty and took and retained possession. On suit by tho daughters’ sous 
for possession after the death of tlie mother (the limita'.ion law applicablo 
being Act No. XIV of 1859) it was contended for the reversioners that 
they had acquired a fresh cause of action on the death of the mother. 
Ifc was held on the authority of the Shiva Ganga case (12), that, if the 
mother had sued the trespasser for possession and (without fraud or 
collusion) had failed to make out her case, tho reversionary heirs would 
have been bound by the decision, and that on tbe same principle the 
adverse possession against her was adverse also to the reversioners, the 
reason being that the widow [368] fully represents the estate, and it is 
also settled law that adverse possession which bars her bars the heir also 
after her.” As to an alienation made by a female heir it was held that no 
cause of action would accrue to her against her grantee, who would not be a 
wrong-doer, during her life, but that the alienation would not be binding 
against the reversioner. The cause of action would not arise till her 

(1) 13 M. 512. (2) 21 C. 8 (17). <3) 14 B. 492. f4) 18 B. 21^ 

(5) 9 W.R. SO,*). (6) 15 T. A. 1G7. (7) 14 B. 317 (8) 2 1. A. 113. 

(9) 14 A. 156. (10) 22 1. A. 26. (11) 14 0.(323) 343. ( 12 ) 9 M. I. A. 630» 
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death, when the reversioner’s cause of action for the first time accrues. 
As to the case in which the female never got possession of the property, 
it having been held adversely to her and never having reached her hands, 
it was held that the suit to recover the property by ejectment of the wrong- 
doer must be brought within twelve years from the commencement of 
the adverse possession. The meaning of the learned Judges who 
decided this case clearly was that in such a case the cause of action arose 
once and for all on the commencement of the trespass. This case was 
cited with approval by their Lordships of the Privy Council in the case of 
AmirtoLal Bose v. Bajonee Kant Mitter.{l) 

In Babu valad Sheik Ibrahim v. Bhikaji (2), a separated Hindu died 
leaving him surviving his widow and a son. The son succeeded to the 
property and died leaving a widow, on whom his estate descended as heir. 
The son’s widow, however, was kept out of possession by her mother- 
in-law (the father s widow), who had no title to the property, bub who 
retained possession of it and ultimately sold it. Subsequently, on suit 
brought by the son’s reversioners after the death of the son’s widow, it was 
held (following the two cases above cited) that the possession of the 
usurping mother-in-law and of her alienees was adverse, not only to the 
true heir, the son’s widow, but also to the son's reversioners. The 
case was one under Act No. XIV of 1859, and the Court considered it 
unnecessary to discuss the effect of art. 142 of ActNo. IXof 1871 and 
art. 141 of No. XV of 1877. In Hari Nath Chatterjce v. Motiuiryjwhun 
Goswami (3) the plaintiff as son of the survivor of five daughters of ids 
[369] maternal grandfather, who herself died in 1884, sued in April 1887, 
bo recover bis share in his maternal grandfather’s property, from the sons 
and grandson of bis mother’s sisters. The defence was that his suit was 
barred by a decree obtained against his mother, who had sued for posses- 
sion in 1879 against a son of one of her sisters arid had been defeated. 
Their Lordships of the Privy Council, after referring to the changes in 
the law of limitation from Act No. XIV of 1859 to Act No. IX of 1871 
and Act No. XV of 1877, cited the judgment in the Shiva Ganqa 
case (4), in which it bad been held that an adverse decree in a suit brought 
by a Hindu widow for possession of a zamindari as heir to her husband 
would, if it had become final in her life-time, have bound those claim- 
ing in succession to lier, and would have barred any new suit by any 
person claiming in succession to her unless the decree could be successfully 
impeached on some special ground. Their Lordships then went on to 
remark that the judgments in Nohin Chunder v. Issur Ghunder (5) and in 
Amirto Lai Bose v. Rajonee Kant(l) were not directly applicable (no doubt 
because those cases turned on adverse possession against the female heir 
and not on a decree of Court), and held that the estate to which the 
plaintiff's mother had succeeded was similar to tbe estate of a widow, and 
that the principle of those decisions would apply to it. Their Lordships 
then considered the contention that (the law being as described in the 
three cases cited above when Act No. IX of 1871 was passed), the eff'ect 
of art. 142 in the sch. to Act No. IX of 1871 and of art. 141 in 
the sch. to Act No. XV of 1877 was that a decree founded on tbe 
law of limitation was now exempted from the rule laid down in the 
Shiva Ganga case (4), and that the decree in the plaintiff’s mother’s suit 
of 1879 only bound her, and that tbe plaintiff had under art. 141 a 

(1) 3 I. A. 113. (2) 14 B. 317. (3) 21 0. 8. 

. ( 4 ) 9 M. 1. A 689e (6) 9 W. B. 505. 
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period of twelve years from her death to bring a suit. For that contention 
their Lordships could see no ground. They held that the words in art. 
141 " entitled to the possession of immoveable [370] property” referred to 
the then existing law, under which the plaintiff would not, (by reason of the 
adverse decree) be entitled to bring a suit for possession, the intention of 
the law of limitation being not to give a right where there is not one, but 
to interpose a bar, after a certain period, to bar a suit to enforce an 
existing right ; and finally their Lordships say that art. 141 cannot be 
construed as altering the law respecting the effect of a decree. In Laclikan 
Kiinu'ar v. Anant Sin^h (l) the facts are the same as in Babii ralad Sheik 
Ibrahim v. Bhikaji (2) cited above. A Hindu widow took possession of her 
husband's property to the exclusion of her son’s widow, the true heir, 
and held possession for twenty-five years. Their Lordships held that 
if she took possession absolutely and without any qualification, her 
possession would be a bar to the title of all persons who could claim 
as reversioners. Their Lordships approved of the decision tlien under 
appeal, in which it was held that the trespasser by virtue of her adverse 
possession had acquired an absolute indefeasible title to the property, 
extinguishing not merely the title of the next heir (the son and after him 
his widow), but also that of the reversioners expectant on the death of 
the son’s widow. The last of this class of cases to which I would refer 
is that of Appaaami Od>njar v. Suhraynauf/a Odat/ar, (3) The suit in it 
was brought to recover the plaintiff’s share in joint ancestral property 
from which the plaintiff alleged he had been excluded by the defendants. 
It was held by their Lordships of the Privy Council that the plaintiff’s 
suit had been barred by clause 13 of s. 1 of .Act No. XIV of 1859, which 
prescribed twelve years from the date of the last participation in the profits 
of the estate as the limitation period, and their Lordships further held 
that the right to sue could not have been revived by the later limitation 
Acts. They also held [as in Hari Xath Chatterjee v. Mothurmohun (4)] 
that if the limitation Acts had altered the law (of limitation), they had 
not revived the right of suit. This case therefore, though it is not one of 
a suit by a [371] reversioner claiming on the death of a female, is of im- 
portance on the limitation question. 

From a consideration of the above cases it seems to me that the 
following rules can bo deduced, namely, (1) that decrees affecting 
immoveable property obtained against «a female heir in respect of the 
subject-matter of the inheritance (if obtained without fraud or collusion 
or the like) are binding on the reversioner:— (2) that an alienation made 
by a female heir in possession is good against her for her life, but is not 
necessarily binding on the reversioner, to whom, if it be invalid, a cause 
of action accrues on the death of the female heir : — (3) that where pro- 
perty, tho estate in which has descended to a female heir, never reaches 
her hands, but is held adversely to her by a stranger, the cause of action 
for a suit for the recovery of the property accrues at the commencement 
of the adverse possession by the stranger, and a suit to enforce that cause 
of action will be barred both against the female heir and against the 
reversioner after the expiration of the statutory period of limitation 
counting from the commencement of the adverse oossession, the stranger 
having after the expiration of that period acquired an absolute in- 
defeasible title to the property, and (4) that the enactment- of art. 143 
in the schedule to Act No. IX of 1871 and of art. 141 in the sohedule 

(1) 22 I. A. 25. (2) 14 B. 317. (3) 16 I, A. 167. (4) 21 0. 8. 
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^0 Act; No. XV of 1877 has nob made any alteration in the law laid down 
in the last preceding rule. 

In the second class of cases the first I would cite is Scintiasiuo. v. 
Ragava (1). In it the facts are that a separated Hindu died in 1845, 
leaving him surviving, a widow, who died in 1846, and two daughters 
the survivor of whom died in 1883. The plaintiff, a son of the last- 
mentioned daughter, sued in 1887 to sot aside an alienation made by the 
other daughter in 1850 while she was in possession of her father’s 
pioperty. The District Judge hold that the suit became barred by limita- 
tion in 1862 under Act No. XIV of 1859. The High Court, however, on 
Appeal took a different view, remarking “ We take it therefore as 
settled law that when [372] the defendant gets into possession under an 
invalid alienation made by a widow his possession is not adverse against 
the reversioner until the widow’s death, but when the defendant comes 
into possession by an act of trespass that the title he acquires is good as 
against the representative of the inheritance for the time and consequent- 
ly against the reversioner.” The Court further considered the argument 
iihat a suit by the plaintiff s mother to imoeach the altenafion would have 
Jjeen barred after twelve years from her sister’s deatli and that therefore 
the plaintiff would be barred. The Court, liowever, rejected that argu- 
ment, holding that the title which the alienee acquired against the 
plaintiff 3 mother by the lapse of twelve years would not be higher than 
that which might have been created by a conveyance from her which 
would not be binding on the plaintiff, it was therefore held that there 
was no bar of limitation against the plaintiff. 

In CuTsandas Govindji v. Viindravandas Piirshotam (2) there was 
no complication of any kind. The plaintiff reversioner sued within 
twelve years from the death of the survivor of the two widows of the 
last male owner, and the Court held he was not time-barred, remarking 
that as long as either of the widows lived, the plaintiff had no right of 
action and could not sue for possession. This case was followed and 
approved in Mukta v. Dada valad Supadu (3). 

Bamkali v. Kedar Nath (4), is undoubtedly a strong case. Tlie factsj 
in it resemble very much those in Lachhan Kunwar v. Anant Singh (5), 
and are that a separated Hindu died in 1862 leaving a widow and 
.daughter, but no son. The estate descended to the widow, but possession 
never reached her, as a nephew of her husband (who had no title what- 
ever as long as the widow and daughter lived) took possession of the 
property, and retained possession for twenty-five years up to the death 
x)f the widow in 1887. The daughter then sued for possession, and it was 
held by the Court that art. 141 of the second schedule to the Act 
No. XV of 1877 applied, that the plaintiff had twelve years from [373] the 
death of the widow in 1887 within which to sue, and that the suit was 
not time-barred, as the limitation period began to run from the death 
4^f the widow. It is not easy to reconcile the decision in this case with 
that in JSari Nath Chatterjee and in Lachhan Kunwar and others of 
the oases cited above, and possibly the decision may have to be recon- 
•eidered. 

In Drohomoyi Gupta v. Davis (6). the facts are that a Hindu widow 

dreated a peculiar kind of tenure in favour of certain tenants and died in 

1861. She was succeeded by her two daughters, the survivor of whom 

(1) 18 M. 512. (2) U B. 482. (3) 18 B. 216. 

(4) 14 A. 166. (6) 22 1.A. 26. (6) 14 C. 823 (848, 844). 
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died in December 1880. The plaintiffs sued as reversioners (daughter’s- 
sons) in 1884 for possession of the land by ejectment of the tenure holders. 
It appe^iied that the plaintiff's predecessors, blie two daughters, had in 
1873 taken proceedings against the tenure holders, seeking to oust them 
on the ground that the instruments which constituted the tenure were 
forged. Tliat suit failed. It was held that the reversioners were barred 
by limitation. There was also a question of rea judicata, hut the Courtr 
refused to adjudicate on it. On the question of limitation— and this is 
the reason why the case was cited licrc by the a]q)ellant — the Court 
obseiwed that the possession of the tenure holders was not adverse to the 
widow, and if it could he shown that the daugluers had ratitied the 
settlement, the possession would not liave been adverse to them either. 
But as the daughters, instead of ratifying tlie settlement, did everything 
they could to upset it, and impugned the documents constituting it as 
forgeries and denied that they were bound by them even if genuine, the 
Court hold that tiie possession of these tenure l^olders was adverse to the 
daughters and to their successors the i-laintitTs. 

From the above it will be seen that, with the exception of the case 
of Ram Kali v. Kcdarnalh (1), all the cases of this second class have l)eeiJ 
decided in accordance with some one or other of the four rules set forth 
above. 

Now, api'lying the rules of law laid down in the cases above 
cited to the apoeal before me, I remark that there is not in [374] this 
case any adverse possession by a stranger or trespasser against the true 
heir, as there was in the cases of Kohtn Chtuder, Jiahu valnd Ibrahim, 
Lachhaji Kuntcar and Ram Kali. Nor is there anv adverse decree, as in 
the case of Uari X<ith Chnlterjce. anti Drohomoyi Gupta. There is here 
an alienation, possibly invalid, created by the widow shortly before her 
death in 1857, and there is the fact that the next set of female heirs, the 
daughters, between 1857 and the death of the survivor of them in 1800, 
made no attempt to set aside the alienation. Had they made such an 
attempt and failed, 1 certainly should hold that rhe decree in their suit 
would, in the absence of fraud or collusion or the like, bo binding on 
the reversioners, the plaintiffs. It may be that a suit by the daughters 
would have been barred by limitation after 1800. It is unnecessary 
for me to decide that point. Biu, assuming that it would have 
been so barred, is the suit by the present reversioners also barred? The 
contention is that the reversioner's cause of action was barred under Act 
XIV of 1850. If that were so, it would not he revived by art. 141 of 
the second schedule to the Ijimitation Act, 1877. I am of opinion that 
the suit is not so barred. This is nob a case in which, as in Xobin 
Chunder's case, it could be held that the cause of action accrued once and 
for all on the commencement of a wrongful possession, but is one of an 
alienation created by a female heir wliile in lawful possession. I take it 
that during the period between 1857 and 1890 the daughters, not having 
taken any steps to set aside the alienation, must be considered to have 
acquiesced in and ratified it, and the title which the alienee might acquire 
against them by twelve years’ adverse possession of their interests in 
the property under such acquiescence or ratification, being possession 
only of the limited interest of a Hindu female heir, would not in my 
opinion be adverse to nor bar the reversioners. The reversioners had 
no title to sue for possession of the property during the life-time of 


(1) 14 A. 156. 
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the female heir?j, and there is no law compelling reversioners to sue to 
set aside invalid alienations made by a female heir in possession, [375] 
Buoh alienation not being binding on the reversioners. It would be 
different on the authorities if the female heir while in possession was dis- 
possessed by a trespasser, or if such heir never got possession. In such 
a case the reversioner would be bound by the adverse possession obtained 
by the trespasser, if prolonged beyond the statutory limit*, as also he would 
be bound by a decree adverse to the female lieir affecting the prouerty. 
But in the present case I am clearly of ooinion that the suit is not barred 
by any rule, there being no adverse possession by a trespasser nor any 
adverse decree of Court affecting the property. I would therefore set 
aside the finding of the Subordinate Judge on the first issue and also his 
decree founded on that finding dismissing the suit, and, as his decree 
proceeds on a preliminary point, I would, under s 562 of the Code of 
Civil Procedure, remand the record to him for trial of the remaining issues. 
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Appeal decreed and cause remanded. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Bakhshi Kishen Prasad and others (Plaintiffs) v. Thakcr Das 

AND OTHERS (Defendants).* [I4th April, 1897.] 

Muhammadan lawShias— ‘Marriage between a Muhammadan woman and a Chris- 
tian^ Invalidity oj marriage. 

A MnbammadHn woman of the Sbii^h s^^ct cannot contract a valid marriage 
acoordmg to Mubammad anrices with a Christian. 

The suit out of which this appeal arose was one for redemption of a 
poortgage of a 9 biswa share in a certain village. The plaintiffs alleged 
that on the Bthof January 1865, Mussammat Husaini Begam usufructua- 
rily mortgaged to the defendants’ ancestors Ganga Bishan and Mathura, 
DisaQbiswa share in mauza RacUora together with Naglas Mohari, 
Sumerpurand Kachhia Nain, the mortgage being usufructuary for princi- 
pal and interest ; that alter the death of Husaini Begam the entire mauza 
devolved upon her husband ^Ir. Linnaeus Gardner, who, on the 21s6 
December 1838, hypothecated the entire mauza to Bakhshi Nand Kisliore 
and [376] Dwarka Das ; that on the 24th of June 1874 Nand Kishore and 
Musaanamat Chamoa, the widow of Dwarka Das obtained a decree against 
Linnaeus Gardner, on the hypothecation bond for the sale of the entire 
mauza ; that in execution of this decree the mauza was sold and was 
purchased by Nand Kishore and Mussammat Teja, mother and represent- 
fttive of the other mortgagee, who obtained possession ; that subseQuently 
Mussamat Teja transferred her half share to Kishore Lai, one of the 
plaintiffs, and Nand Kishore died and was succeeded by the remaining 
plaintiffs as his heirs ; that the morcgage in favour of the defendants had 
b*en fully satisfied by the usufruct, but that if anything remained due 
they wore willing to pay the necessary amount. 

, The defendants resisted the suit upon various grounds, inter alia 
that Linnteus Gardner was not the legal heir of Husaini Begam. The 

^ * First Appeal No. '.<39 of 1696, from a decree of Babu Bapin Behari Mukerji, 

Additional Subordinate Judge of Aligarh, dated the 9let September 189&« 
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ground of this contention was that Husaini Begam, being a Muhammadan- 
of the Shia sect, could not, although she had gone through the ceremony 
of man-iage with him according to the Muhammadan ritual lawfully 
become the wife of Linnaeus Gardner, he being a Christian. On this 
point an issue was framed hy the Court of first instance (additional 
Subordinate Judge of Aligarh) and was decided in the negative. The 
Court of first instance accordingly dismissed the suit. The pkintiffs- 
appealed to the High Court. 

Mr. Aniiruddin and Babu Itntan Uhatid. for the appellants. 

Babu Jiwan Chandar Miikerji, for the respondents. 

JUDGMENT. 

BaNERJI and AikmaN, JJ. — This was a suit for redemption of a mort- 
gage of a nine biswa share made by one Husaini Begam in 1805 in favour 
of the predecessors in title of the defendants, flusaini Begam was a 
Muhammadan laily of the Shiah persuasion, who had gone through the 
ceremony of maiTiage according to Muhammadan rites with Mr. Linnaeus 
Gardner, who was a Christian. The plaintiffs derive their title under a 
mortgage made in favour of their ancestor in IHfiS by the said Linnicus 
Gardner after the death of Husaini Begam. The piaintitTs obtained a 
decree upon that mortgage, an I in execution thereof caused the [377] 
mortgaged property, which included the nin-^ biswas now chiiined, to be 
sold at auction and purchased it themselves. It is by virtue of this 
purchase that tliey have advanced the present claim. The defendants 
were not joined as parties to the suit brought upon the mortgage of 1868. 
They resisted the present claim, on the grou'-d, among otliers, that the 
plaintiffs had no title to redeem, inasmuch as their mortgagor Linnicus 
Gardner was not the legal heir ami reoresentativc of Husaini Begam, his 
alleged marriage with that lady being void under the Muhammadan 
Law. This plea has been sustained by the Court below, and the claioa 
has been dismissed. 

The first contention raised in tliis appeal has reference to the 
correctness of the finding of the lower Coin*'; against the validity of the 
marriage of Linna’us Gardner with Husaini Begam. The Subordinate 
Judge has based his decision upon passages to be found on pages 30 and 
40 of Baillie’s Digesf; of Muhammadan Law, Imameea Code. It is there 
laid down that if the wife of a Kitabee should embrace the faith of Islam, 
that circumstance would cancel the marriage. The author infers from 
this that a Muhammadan cannot be legally married to anyone who is not 
of that faith. At page 40 it is stated that a Muhammadan woman cannot 
enter into a moota contract with any other than one of her own 
religion. Since a viooia or temporary marriage cannot be entered into by 
a Muhammadan woman with any one other than a Muhammadan, it 
follows as a natural inference that a permanent marriage valid according 
to Muhammadan Law cannot be contracted under similar circumstances, 
No authority to the contrary has been shown to us on this point. Wa 
think that the decision of the Court below must be upheld. As the 
alleged marriage of Linnmus Gardner with Husaini Begam was thus an 
invalid marriage, the property left by that lady could not be inherited by 
him, according to Muhammadan Law. 

It is next contended that under a custom prevailing in the family to 
which Husaini Begam belonged, such a marriage was regarded as valid: 
The evidence as to this is in our opinion [378] insufficient to establish the 
custom set up, and does not justify our acting upon it. 
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The defendants mortgagees were not bound to surrender the 
mortgaged property to anyone who could not establish a title to the equity 
of redemption as against them. As the person from whom the plaintiffs 
derived title had, according to the above finding, no right to the property 
mortgaged to the defendants, the plaintiffs acquired no higher title than 
that possessed by their mortgagor, and they had no right to claim redemp- 
tion. 

It was urged on behalf of the appellants that the defendants mort- 
gagees were by their conduct precluded from denying the title of the 
plaintiffs. This contention was based on the fact that in 1872 the 
defendants brought two suits upon two simple mortgages executed by 
Husaini Begam in which they described Linnjnus Gardner as the heir 
and legal representative of Husaini Begam, and it is stated that by reason 
of the defendants so describing Lionjcus Gardner the plaintiffs were 
induced to purchase his interest in the property now in question. Had it 
been shown that it was in consequence of the description of Linmcus 
Gardner above referred to that the plaintiffs purchased the property, the 
provisions of s. 115 of the Indian Evideoce Act might have applied, 
and the defendants might have been held estopped from denying the 
plaintiffs’ title, but anything which took place in 1872 could not have 
induced the predecessors in title of the plaintiffs to take a mortgage of 
the property from Linnaeus Gardner in 1868, or the plaintiffs to purchase 
that property in execution of the decree obtained on that mortgage. In 
our opinion therefore the plea of estoppel cannot be sustained. We affirm 
the decree below and dismiss the appeal with costs. 

There are objections under s. 561 of the Code of Civil Procedure on 
behalf of the respondents, as to the disallowance of costs to the respond- 
ents by the Court below. Those objections are in our opinion untenable. 

It appears that in dakhil kharij proceedings the defendants stated 
that until the plaintiffs brought a suit lor redemption they [379] would 
not be entitled to obtain possession of the property. In those proceedings 
they did not deny the plaintiffs’ title. Under these circumstances the Court 
below exercised a proper discretion in not allowing costs. 

We dismiss the objections. 

Appeal dismissed. 


19 A. 379 (P.B.) = 17 A.W.N. 11897) 94. 

FULL BENCH. 

Before Mr. Justice Knox^ Mr. Justice Blair, Mr. Justice Banerji, 

Mr. Justice Burkiit and Mr. Justice Aikmayi. 


Balmakund and ANOTHua (Plaintiffs) v. Musammat Sangari 
AND ANOTHER (Defendants).* [I5th April, 1897.] 

Civil Procedure Code, s. 43— Aci No IV oj 1082 iTransfer of Property Act), s. 65 — Cause 
Of actioiv^RighU inter se of two mortgagees of the satne property from the savie mort‘ 
gagor. 

Two persons eaob held a mortgage over tbe eAme property from the mort- 
gagor. The mortgagee were both executed od the same d.ty. Tbe mortgagees each 
instituted a suit (or sale on the same day and obtained decrees, in execution of 

• Second Appeal No 183 of 1894, from a decree of W. Blennerhissett. Esq., District 
Judge of Aligarh, dated the 14th Ootober 1893, coofirming a decree of Maulvi Mazbar 
Haeau. Subordinate Judge of Aligarh, dated the 24tb December 1892. 
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which they had the mortgaged property put up for sale, and each purchased it at 
the sale under his decree respectively. Neither mortgagee made the other a patty 
to the suit on his mortgage The representative ot one of the mortgagee decree* 
holders, Musimraat Sangari, got possession of the mortgaged property and held it 
aa against the other mortgagee decree-holder or his representatives. Thereupon 
the representatives of the other mortgagee brought their suit for possession of 
a moiety of the property, or in the alleroative for redemption of the other mort- 
gage. 

HfiW that such suit wa'5 not barred either by the provisions of s. 43 of the 
Code of Civil Procedure or by reason of those of s. 85 of the Transfer of Property 
Act, 1P82. 

[R., 21 A. 301 ; 22 A. 307 i3l0); 30 B. 156 = 7 Bom. L.R. 811 : 7 A.L J 627 = 6 Ind. 
Cas. 2-26 .-227) ; 10 lud. Cas. 32 (33) ; 64 P.R. 1908 = 132 P.W.R. 1908.] 


The facts of this case are fully stated in the judgment of Knox, J., as 
also in those of BaNERJI, J. and of BURKITT, J. 

Pandit Sundar Lai and Maulvi Ghuhm Mujtaba, for the appellants. 

Babu Dnrga Charan Banerji and B<il)u Satya Chandar Mukerjiy for 
the respondents. 

JUDGMENT. 

[360] Knox, J. — One Jhamman Singh, on the 23rd of January, 1894, 
executed two separate mortgage deeds over a biswa share of zamindari 
property situate in roauza Ankheri. One of these was in favour of Param* 
sukh and the second in favour of Puran Mai. 

On the 22nd of January, 1886, each of the mortgagees, as represented 
by their heirs, institutetl a separate suit against Jhamman Singh for re- 
covery of the mortgage money anil for enforcement of his lien over the 
mortgaged property. In each case the other mortgagee was naadeno 
party to the suit. 

The suit brought by the heirs of Paramsukh terminated in a decree 
on the lat of March, 1886, and that brought by the heirs of Puran Mai in 
a decree dated the 5th of April, 1886. 

Saogai'i, the heir of Puran Mai, brought the property bo sale on the 
20bh of July, 1888, and purchased it. The heirs of Paramsukh, the 
appellants, did the same on the 20th of April 1889. and also themselves 
purchased it. Musammat Sangari had, however, been first in securing 
mutation of names in her favour in the Collector’s records and in getting 
possession over the property, an 1 she applied for partition. Tlie appel- 
lants objected, hut as they were not in possession, their objection was 
disallowed. 

They accordingly instituted the present suit claiming th'^t a decree 
might be given declaring their lien to be nrior to that of Musammat 
Sangari, or that a moiety of the property might be awarded them, or that 
they might he allow.^d to redeem the mortgage, subject r.o the payment of 
Musammat Sangari's lien. The Judge held that, as Balmakiind in his 
first suit could, aod should, have made Mussammat Sangari a party to 
the case, and settled the question of proof and of priority and of his right 
to redeem, and as he had not done so, he could bring no second suit for 
the purpose under s. 43 of the Code of Civil Procedure. He based his 
decision to this effect upon an unreporned decision of this Court in F.A. 
No. 190 of 1889, and dismissed the appellants’ suit. 

The appellants then came to this Court cont-^^nding that th^ir suit 
was not barred by s. 43 of the Code of Civil Procedure. [331] The 
Division Bench of this Court considering that this point liad h#*en 
dealt with differently in two unreported decisions of this Court, viz-, 

F. A. No. 190 of 1889, decided on the 22nd of June, 1891, and S. A. 
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No. 1 042 of 1892, dated the 20th of July 1895, referred the point for decision 
by a Full Bench of this Court. 

It is admitted that Jhamman is not a nocessary party to this suit. 
We are unanimously of opinion that the suit is not barred by s, 43. That 
section is one which has no reference to array of parties. We are not now 
concerned with tbe former suit instituted by the appellants. Tbe contention 
was pressed upon us that as s. 85 of the Transfer of Property Act requir- 
ed that in the first suit brought by the appellant Musammat Sangari 
should have been joined as a party, and as tbe appellants were entitled 
when they brought their first suit both to the remedy against Jhamman 
Singh, viz., recovery of the mortgage money and enforcement of their lien 
in default, and to the remedy against Musammat Sangari, viz , redemption 
of the mortgaged property, subject to the payment of what was due to 
Musammat Sangari in respect of their cause of action, and as they 
omitted to sue for the latter remedy they cannot now sue for it. 

This contention is based upon a misconception of the term cause 
of action.’ 

The appellants bad two separate causes of action at the time they in- 
stituted this suit in the Court of the Subordinate Judge of Aligarh, namely, 
that against Jhamman Singh and that against Musammat Sangari. The 
object with which s. 85 was specially enacted was to enable the 
various incumbrances on one property (and each incumbrance represents 
a separate cause of action) to be brought into one suit and so save multi- 
plicity of actions. It was never intended to, and could never operate as a 
section fusing all causes of action arising out of each incumbrance into 
one consolidated cause of action. The provisions of s. 85 of the Trans- 
fer of Property Act and of s. 43 of the Code of Civil Procedure in no way 
govern the present suit. 

T would therefore dismiss Jhamman Singh from the suit. 

[382] I would allow tbe appeal as against Musammat Sangari, 
and, setting aside the judgment and decree of the lower Court on 
the preliminary point, would remand the case to the Court below with 
directions to restore it to its file of pending appeals and dispose of it 
according to law. 

Banerji, J. — The question we have to determine upon this reference 
is whether the suit of the plaintiffs appellants offends against the 43rd 
section of the Code of Civil Procedure. The facts out of which the 
question has arisen are these. One Jhamman Singh executed two simple 
mortgages of the same property on the 23rd of January, 1874, one in 
favour of Param Sukh and the other in favour of Puran Mai. In 1886, 
the legal representatives of the two mortgagees, who had in the meantime 
died, brought two suits for sale, one in respect of each mortg'ige, and a 
decree for sale was made in each suit. Neither plaintiff joined the other 
mortgagee as a party to his suit. Musammat Sangari, the widow and 
legal representative of Puran Mai, caused the property now in suit, which 
was a part of the mortgaged property, to be sold in execution of her 
decree on the 20th of July, 1888, and purchased it herself. Subsequently, 
on the 20th of April, 1889, the legal representatives of the other mort- 
gagee caused the same property to be sold in execution of their decree, 
and the present plaintiffs became the purchasers. Musammat Sangari, 
liowever, obtained possession. Thereupon the present suit was brought. 
The plaintiffs alleged that the mortgage in favour of Param Sukh bad 
priority over the other mortgage, and therefore they alone were entitled 
to possession of the property, and that in any case they were entitled to 

249 


189t 

APRIL 15. 

Full 

Bench. 

19 A. 379 

17 A.W.N. 
(1897) 94. 


IX— 89 



19 All. 383 


INDIAN DECISIONS, NEW SERIES 


[Yolc 


1897 

APBIL 15. 

Full 

Bench. 

S9 A. 379 

17 A.W.N. 
(1897) 94. 


half the property. They further urged that as the legal representatives 
of Parana Sukh were not parties to Sangari's suit for sale the plaintiffs 
were entitled to redeem the mortgage made in favour of Sangari’s hus- 
band. Puran Hal. The plaintiffs accordingly sued for possession, and 
prayed that in the event of a decree for possession not being granted a 

decree should be made in their favour for redemption of Purao Mai's 
mortgage. 

[383] The lower appellate Court has dismissed tlie claim for posses- 
sion unon the finding that Param Sukh’s mortgage vvas not prior to the 
other mortgage. It has dismissed the claim for redemption on the ground 
that as the representatives of Param Sukh were bound to join the other 
mortgagee as a party to their suit for sale and to seek to redeem the 
mortgage held by him, the present claim is barred by the provisions of 
B. 43 of the Code of Civil Procedure. It is the correctness of this 

last ruling of the learned Judge below which has been questioned in this 
appeal. 

In mv opinion the 43rd section of the Code of Civil Procedure is no 
bar to the plaintiff s suit for redemption of the mortgage held by Puran 

Mai. 

That section provides against what is callnd the splitting of a cause 
of action, and is foundeil on the maxim that no one shall be twice vexed 
for one and the same cause. (See Whitley Stokes’ Anglo-Indian Codes, 
Vol. II, p. 490.) The section in my opinion forbids the institution of a 
second suit against the same defendant or his representatives in interest 
ui'Oii the same cause of action which was the foundation of the first suit. 
As ob.^ei ved by their LorcMiips of the Privy Council ia The Rajah of 
PittapuT V. S^z Rojuh \ cukata Mfihipati Sart/a (l) with reference to tiie 
corresponding section of Act No. Vlfl of 1859,— " that section does not 
say that every suit sball include every cause of action or every claim 
which the party has, hut ‘every suit shall include t,he whole of the 
claim arising out of the cause of action’ — moaning the causa of action 
for which the suit is brought." that is. as s. 43 of Act No. XIV of 
1882 sets forth, the whole of the claim which the plaintiff is entitled 
to make in respect of the cause of action." It is clear taab in order 
that the said section may be applicable two things are essential: 
first, that both the suits must arise our of the same cause of action ; 
and. secondly, that they must be between the same parties or between 
parties under whom they or any of them claim. Unless the cause of 
[384] action be the same, there cannot be an omission or relinquishment 
of any portion of the claim which the nlaintit? is entitled to make in 
respect thereof, and unless the defendant be the same person or hia 
representative in interest, no one will be twice vexed (or the same cause. 

A plaintiff's cause of action is not only the right which ho asserts, hut 
the infiingement of that right by the defendant. Where the plaintiff’s 
right is infringed by more persons than one and by different acts done 
separately by each of them, the plaintiff has a separate cause of action 
against each of those persons. The omission therefore to implead one of 
them in a suit brought against anot her cannot bar a suhseouent suit against 
the person not so impleaded. Section 43 appears in a Chapter of the 
Code which relates to the frame of a suit and not to the array of parties, 
and this circumstance also shows that it has no application where the 
parties to the two suits are not the same persons or their representative® 


(1) 12 LA- 116. 
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in interest. This view is supported by observatioos contained in the ruling 
of the Calcutta High Court in Sabeer Khan v. Kalli Doss Dey (1). 

It is contended on behalf of the respondent that, according to the ruling 
of the majority of the Full Bench in Matadin Kasodan v. Kazim Husain (2), 
a subsequent mortgagee who brings a suit for sale must redeem the 
prior mortgage in order to obtain a decree for sale, and that the result of 
this ruling is that the cause of action of a subsequent mortgagee in a suit 
for sale brought by him is the same both against his mortgagor and the 
prior mortgagee. I am unable to agree with this contention. S. 80 of Act 
No. IV of 1882 DO doubt requires that a mortgagee bringing a suit for sain 
must join as a party to his suitevery person who has an interest in the 
mortgaged property, of whose interest he has notice. As a prior mortgagee 
is a person who has an interest in the mortgaged property, be is a necessary 
party to the suit for sale brought by a puisne mortgagee, provided chat the 
latter has notice of the prior mortgage. The omission to join such a 
prior mortgagee in the subsequent mortgagee’s suit entails, according to 
[385] the ruling of the Full Bench in Haiadin's case, tlie dismissal of the 
suit. But it does not bar the subsequent institution of a properly framed 
suit against the prior mortgagee for redemption of tbe mortgage. Such a 
bar, if it existed, must be sought elsewhere than in the Transfer of Property 
Act. It is urged that s. 43 of tho Code of Civil Procedure imposes 
the bar. But in my opinion that section, providing as it does against the 
splitting cf causes of action, cannot apply unless tho cause of action for 
both the suits is tbe same. A puisne mortgagee’s cause of action as against 
a prior mortgagee to redeem the prior mortgage is net the same cause of 
action that be has against the mortgagor for the sale of tho mortgaged 
property. The cause of action for tho claim for redemption is the plaintiO’s 
title as subsequent mortgagee and the refusal of tho prior mortgagee to 

grant redemption. The cause of action for tho claim for sale is his title as 
mortgagee (and it is immaterial whether he is the first mortgagee or a 
subsequent mortgagee) and the refusal oltne mortgagor topiiy the mortgage 
money. These causes of action are certainly not identical, and it is not 
right to say that a subsequent mortgagee’s suit \o redeem a prior mortgage 
and to foreclose tbe right of redenoption of his mortgagor is founded on the 
same cause of action. 
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In tbe present case Musaramat S»ngari ought undoubtedly to have 
been joined as a party to the suit brought by the legnl representativoa 
of Param Sukh, and for this non-compliance with the provisions of 
8.85 of Act No. IV of 1882, their suit should, according to the ruling of 
tbe Full Bench referred to above, have been dismissed. They, however, 
obtained a decree against their mortgagor. The circumstance of their 
not joining in that suit persons who were necessary parties to it could not 
preclude them, or the plaintififs, who stand in their shoes, from bringing 
tbe present suit against Musammat Sangari, who was not apartytothe 
first suit, and will not therefore be subjected to the vexation of a second 
suit. Moreover, as 1 have shown above, the cause of action against her is 
not the same as that against the [386] mortgagor. The present suit is 
not therefore obnoxious to the bar of the former suit under s. 43 of 
tbe Code of Civil Procedure, or under any other rule of law, and it has been 
improperly dismissed as against Musammat Sangari. 

As against Jhamman Singh, defendant, the plaintiffs had no cause of 
action for their present claim. He has ceased to have any interests in the 
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property in questioo, those interests having passed to the other parties to 
the suit. Ha was not therefore a necessary oarty to the plaintiff's suit, 
and the decree for the dismissal of the suit as against him must be 
sustained. 

I would allow the appeal against Musaramat Sangari and remand the 
case 'o the Court below under s. 562 of the Code of Civil Procedure for 
trial on the merits. Costs here and hitherto follow the event. 

Burkitt, J. — In this case, two persons held each a mortgage over 
the same property from the same mortgagor. The mortgages were both 
executed on the same day. The mortgagees each instituted a suit for sale 
on the same day and obtained decrees, in execution of which they had the 
mortgaged property pub up for sale and each piirchased it at the sale 
under his decree. The respondent, Musammab Sangari (widow and repre- 
sentative of one of the mortgagees decree-holders) took prompt measures 
to obtain the benefit of her purchase, gob herself put into possession of 
the property and successfully resisted all effort of the rival mortgagees 
decree-holders auction purchasers to oust her. The rival mortgagees 
decree-holders auction purchasers have now instituted this suit in which 
they have impleaded all necessary (and one unnecessary) parties. They 
asked for three reliefs. The first has been abandoned and need not be 
mentioned. In ohe second relief, they asked for possession of a moiety of 
the property, and in the thirl, they in the alternative asked to be allowed 
to redeem. 

The Court of first instance dismissed the suit. The plaintiffs appealed, 
urging that theirs was the prior mortgage and that they were entitled to 
redeem. 

[387] The District Judge found that the appellants were nob the prior 
mortgagees, and on the question of redemption he held that, as the appel- 
lants had nob made the respondent Musammat Sangari a party, bo their 
suit for sale on their mortgage they were debarred hy s. 43 of the Code of 
Civil Procedure, from instituting this suit. He came to that decision on 
the strength of an ohiler dictum, in an unreportoJ ca^e in this iJourt. 

In second appeal to this Courr, appellants contend that the learned 
District Judge was wrong in his decision on s. 43 of the Code of Civil 
Procedure. 

The respondent Jhamni vn. the original mortgagor, has been again 
quite unnecessarily irnpleaded as a respondent. He now has no possible 
interest in the property comnrisad in the mortgages. I think he should 
be dismissed from the suit with costs. 

At the hearing of this appeal, it was admitted bv the learned advocate 
for the respondent Musammab Sangari, that the suit as fraroei 'vas 
not in any way barred by s. 85 of the Transfer of Property Act. But he 
supported the ruling of the Court below that the suit was barred by the 
provisions of s. 43 of the Cole of Civil Procedure. His argument, as I 
understood it, was that the appellants when instituting their suit for sale 
on their mortgage ought, under s. 85 of the Transfer of Property Act to have 
impleaded the present respondent, Musammat Sangari, who also held a 
mortgage of which they had noticdover the property they sought to bring 
to sale. So far the argument of the learned advocate is sound. Asa condi- 
tion precedent bo obtaining a decree for sale s. 85 of Act No. IV of 1882 
does make it imperative on a mortgagee to implead every person liaving aq 
interest in the property comnrised in the mortgage of whose interest tne 
plaintiff mortgagee has notice. The aoDelUnts certainly ought not to have 
gob their decree, nor should the respondent l^usammat Sangari, who waa 
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in pari delicto^ have obtained hers. Next, the learned advocate referring to 
the rule established in this Court by the case of Matadin Kasodhan 
[388] V. Kazitn Husain (1) that a puisne mortgagee seeking to bring to 
Bale the mortgaged property must redeem a prior incumbrance and can- 
not sell subject to it, contended that among the remedies which the 
appellants had on their cause of action when suing their mortgagor for 
sale of the mortgaged property was one to redeem the prior incumbrance, 
and that, as they had not impleaded the person against whom that relief 
could be granted, they were barred from instituting this suit by s. 43 of the 
Code. Tothatcontention I am unable to accede. Section 43 is, in my opinion, 
a provision as to the cause of action, and its object is to prevent the same 
party or his representatives from being more than once sued on the same 
cause of action, or on any part of it. As against their mortgagor, Jhamman, 
the appellants put in suit the whole of the cause of action they had against 
him, when they, alleging the execution of the mortgage and the failure of 
the mortgagor to pay the amount due on it, asked for a decree ior sale 
of the mortgaged property in default of payment by the mortgagor. They 
in that way exhausted their whole cause of action against their mortgag- 
or and did not omit or relinquish any part of it so as to subject themsel- 
ves to the penalty provided by the second clause of s. 43. It is true, 
no doubt, that being, as found by the lower appellate Court, puisne mort- 
gagees they had a cause of action against the respondent Musammat 
Sangari for redemption, and for that reason, and also because of s. 85 of 
the Transfer of Property Act, they might have impleaded her and 
redeemed her prior mortgage. But that matter does not biing the 
case within s. 43 of the Code of Civil Procedure. The appellants’ cause of 
action as against their mortgagor Jhamman was not the same cause of 
action as that as against the respondent Musammat Sangari, theii rival 
mortgagee. Section 43 nowhere prescribes that where one person has two 
distinct causes of action, different in their nature and in their incidents, 
respecting the same property, one against one person and other against 
another person, he is bound to join those causes in one suit. The section 
lays down no rule as to who is to be [389] impleaded as a defendant, and 
does DO more than provide that the plaintiff must include in the relief he 
asks for in his plaint the whole claim he is entitled to make in respect of 
his cause of action against the defendant. Here, as I have shown above, 
the appellants did, in their suit against their mortgagor, make the whole 
of the claim thev were entitled to make on their cause of action against 
him. It is the ’wording of s. 85 of the Transfer of Property Act, and 
not that of 8. 43 of the Code of Civil Procedure, which rendered it incum- 
bent on them to have impleaded the respondent and to have joined 
their cause of action against her in their suit against their mortgagor. 
But their omission to do so does not bring their present suit wibhm 
the purview of s. 43 of the Code of Civil Procedure. 

I would therefore allow this appeal. I would dismiss the respondent, 
Jhamman, from the suit with coats as an unnecessary party and, bolding 

that the suit was not barred by s. 43 of the Code ^ 

would remand the record to the lower appellate Court under s. 562 of the 
Code of Civil Procedure for a decision on the issues remaining untried. 

Coats of this appeal to follow the event. 

Blair, J. — I concur in the order proposed by my brother BURKITT 
for the reasons on which it is based. 

(1) 13 A. 482. 
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Airman, J. I concur in the conclusion arrived at by my learned 
colleagues, and in the judgment of my brother Banerji. It is the more 

W 0 have been able to arrive at this conclusion, because, 
if it were otherwise, the respondent Sanpari would be benefiting by the 
failure to comply with the provisions of s. 85 of the Transfer of Property 
Act. I also concur in the order proposed. 

[The order of the Court is: — 

That the appeal should he allowed. The respondent, Jhamman, 
dismissed from the suit and appeal with costs, if any. incurred by him. 

That the judgment and decree of the lower Court being set aside on 

the preliminary point, the record is remanded under s. 562 to the lower 

Court with directions to readmit the appeal on its file of nending appeals 

and to dispose of it according to law. Costs here and hitherto to follow 
the event. 

Appeal decreed and cause remanded. 


19 A. 390= 17 A.W.N. (1897) 174. 

[390] APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji^ Mr. Justice 
Burkitt, and Mr. Justice Aikman. 


Queen-Empress v. Manno.I ii3th July, 1897.1 

Criminal Procedure Code, s.v 17-2. 161. Ifi2. m —Police diaries -What Police diaries 
should cmilaxn— Statements recorded under s. jfii. of the Criminal Procedure Code 
^ Whether such statements may form part of the special diaru-Act No. 1 of 
{Indian Evidewe Acl^^ $$. 39, 145, and iCl. 

A Sessions Judge, elthoush ho has power in any particular cas#* which is before 
him to send for the P-lico diaries connected with the case, if be thinks it neces- 
sary to peruse them, has no authority to issue a general order that in every case 
committed for trial to the Court of Session, and in every criminal aopeal. the 
Police diaries .hall be submitted to the Court simultaneously with the Magis- 
trate s record ol tbe ca^^e. 8ach ao order is ille^gaU 

Id do case is an accused person entitled as of right to a copy of any statement 
recorded by a Police officer in the special diary prepared under tbe authority of 
Se 172 of tha Code of Criminal Procedure. 

The speoial diary may bo used by the Court to assist it iq the inquiry or trial 
by suggesting moans of further elucidating points which need clearing up and 
which are material for the purpose of doing justice between tbe Crown and the 
accused; but entries in the special diary cannot by themselves be taken as 
evidence of any date, fact or statement therein contained. 

The special diary may also be used by the Court for the purpose of contra- 
dicting the police officer who made it, and the special diary may be used by the 
Police officer who made it. and by no witness other than such officer, for the 
purpose of refreshing his memory. 

If the special diary is used by the Court to contradict the Police officer who 
made it, or by the Police offic-r who made it to refresh his memory, the accused 
person or his agent has a right to see that portion of the diary which has been 
referred to for either of these purposes, that is to say, the accused person or bis 
agent is entitled to see tbe particular entry which has been referred to and so 
much of the diary as m the opinion of the Court is necessary in that particular 
matter to the .uU uadecsbandiog of the particular entry so used, but no more. 


* rectangular brackets forms a portion of the judgment. This 

18 ommitted m I. L. R. Eo< * ^ 

t Criminal Appeal, No. 508 of 1697. 
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So li%ld by the Full Benoh. 

[3911 Edge, O.J., Knox, Blair and Bubkitt, JJ.— a Police officer 
investigating a case may lawfully reduce into writing in the special diary the full 
and unabridged statement made to him by a person whom he is examining or 
has examined under s. 161 of the Code of Criminal Procedure, and if be 
does 80 , his record of such statement is part of the special diary and is just as 
muob privileged as any other entry in the diary. 

All statements made under s. 161 of the Code of Criminal Procedure to a Police 
officer and reduced into writing by him should be reduced into writing in the 
special diary and not elsewhere. 

Per BANERJI, J., and AIRMAN, J. Statements recorded under s. 16 1 of 
Code of Criminal Procedure by a Police officer making an investigation were not 
intended by tbe Legislature to be entered in the special diary, and if they are so 
entered do not form an integral part of the diary and are not privileged, but the 
accused person or bis ageut is entitled to see them. 

Amere summary, however, of facts ascertained by an investigating officer from 
persons examined by him, not being a report of their actual statements, may 
properly find a place in tbe special diary. 

The following oases were referred to. — The Empress v. Kali Churn Chunari fl); 
Kallu V. The Queen-Empress (2) ; Queen-Empress v. Nasir-ud-din (3); Queen- 
Empress v. Jhuboo Mahlotl (4) ; In the matter of Mahomed AH Hadji v. The 
Queen-Empress (5) ; Bikao Khan v. The Queen-Empress (6) ; Sheru Ska v- The 
Quean-Empress (7) ; Queen-Empress v. Rudr Singh (fi) and Reg. v. UUamchand 
Kapurchand <9|. 

[P., 4 A.L.J. 811 (8L3) = A.W.N. (1903)22 = 7 Cr.L J. 3; Rel. on.. 13Cr L.J. 65(90)*16 
C.W.N. 145 (179) = 13 Tnd. Cas. 721 (7461 ; R-. 21 A. 159 (161) ; Con , 11 Cr.L.J, 
117 (120)=.5 Ind, Cas- 357 (361) = 13 0,0. 7 (1C).] 

This was a reference to a Full Bench raising various points in con- 
nection with the preparation and use of Police diaries. 

Mr. D. N. Banerji appeared at the request of the Court to argue the 
case from the point of view of the accused. 

The Government Advocate (Mr. E. Chamier) and the Government 
Pleader (Munshi Ram Prasad), for the Crown. 


JUDGMENT. 

Edge, 0. J. — This case raises not only the question as to whether the 
appellant was or was nob guilty of the offence of which he was convicted, 
but important questions as to the use which may or may not legally be 
made of diaries made by Police officers under s. 172 of the Code of 
Criminal Procedure, and as to what those diaries may contain. I propose 
first to consider the latter questions. 

[392] In the course of the arguments before us the following cases 
were cited : Reg. v. Uttamchand Kapurchand (9) ; The Empress v. Kali 
Churn Chunari (1); The Empress v. Jhuboo Mahion (i) \ Queen-Empress 
V. Silaram Viihal (10) ; Bikao Khan v. The Queen-Empress (6) ; Queen- 
Empress v. Madho (11) ; S)ienc Sha v. The Queen-Empress (7) ; Queen-Em- 
press V. Nasir-ud-din (3) ; Queen-Empress v. Taj Khan (12) ; Queen-Em- 
press V. Nand Lai (13) ; Kallu v. Queen-Empress (2) and Queen-Empress 
v.Rudr Singh (S), Eegulation XX of 1817; Act No. XXV of 1861; 
4ct No. X of 1872 ; Act No. X of 1882 ; Act No. I of 1872 ; Field’s Edition 
of the Indian Evidence Act, 1872 ; Taylor on Evidence and The Queen v. 
Lilluman (14) were also referred to. 


(1) 8 0. 164. (21 

(4) 8 0. 789. (6) 

(7) 20 0. 642. (6) 

' (10) 11 B. 667. (11) 

( (18) 14 A.W.K. (1894) 156. 


17 P.R. 1894, Ct. (3) 16 A. 207. 

16 0. 612, note. (6) 16 0. 610. 

16 A.W.N. (1896) 193. (9) IIB.H.O.R. 120. 

16 A. 26. fl2) 17 A. 67. 

(14) L. B. (1896) 2 Q. B 167. 
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Section 172 of the Code of Crimina.1 Procedure is as follows : — “ Every 
Police officer making an investigation under this chapter shall day by 
day enter his proceedings in the investigation in a diary, setting forth the 
time at which the information reached him, the time at which he began 
and closed his investigation, the place or places visited by him, and a 
statement of the circumstances ascertained through his investigation. 

Any Criminal Court may send for tlie Police diaries of a case under 
inquiry or trial in such court, and may use such diaries, not as evidence 
in the case, but to aid it in such inquiry or trial. Neither the accused 
nor his agents shall be entitled to call for such diaries, nor shall ho or they 
be entitled to see them merely because they are referred to by the Court; 
but if they are used by the Police officer who nude them to refresh his 
memory, or if [393] the Court uses them for the purpose of contradicting 
such Police officer, the provisions of the Indian Evidence Act, 1872, 
s. 161 or s. 14o, as the case may ho, shall apply.” 

It is within the expprience of every Judge of this Court that much 
misconception exists in these Provinces as to the use which can bo made 
by a Court or by an accused person or his agents of the diaries which are 
kept by Police officers under s. 172 of the Code .of Criminal Procedure, 
and which in these Provinces are known as special diaries. It is within 
our judicial knowledge that some Sessions Judges and some Magistrates 
have decided criminal cases by conviction or by acquittal of the accused 
on statements which are found in the special diary relating to the case, 
and have done so without having asked the Police officer who made the 
special diary or any witness in the case one word as to the truth of these 
statements, and consequently witlioub having afforded to the prosecution 
or the accused, as the case was. any opportunity of explaining or of 
contradicting such statements. Such a use of a special diary by a Court 
is entirely illegal. I have met with cases which were decided exclusively 
upon the entries contained in special diaries and not upon any evidence 
which was before the Court. A Criminal Court is entitled to “ send for 
the Police diaries of a case under inquiry or trial before it, and may use 
such diaries, not as evidence in the case, hut to aid it in such inquiry or 
trial." Such Criminal Court may permit the Police officer who made the 
special diary to look at it for the purpose of refreshing his memory or may 
use the special diary for the purpose of contratiicting such Police officer. 
Where the Police officer who made the special diary is allowed to refresh 
his memory and does look at an entry in the diary for the purpose of 
refreshing his memory, the provisions of s, 16 1 of the Indian [394] 
Evidence Act, 1872, apply, and the accused or his agent is entitled 
to see such entry in the special diary and to cross-examine such Police 
officer thereupon. There is no provision in s. 172 of the Code of Criminal 
Procedure enabling any person other than the Police officer who made the 
special diary to refresh his memory by looking at the special diary, and the 
necessary implication is that a special diary cannot be used to enable any 
witness other than the Police officer who made the special diary to refresh 
his memory by looking at it. This is in truth a general principle 
of law. The Criminal Court, but not an accused person or his agenti 
unless the Police officer has been allowed to look at the diary iu 
order to refresh his memoi'y, can use the special diary for the purpose 
of contradicting the Police officer who made it, but before doing 
so the Court must comply with the specific enactment of s. 145 
of the Indian Evidence Act, 1872, and call the attention of the Police 
officer to such parts of the special diary as are to be used for the purpose 
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of oontra^icting him. otherwise such a use of the special diarv would be 

provision in s. 172 of the Code of Criminal Procedure 
enabhng the Court, the prosecution or the accused to use the special diarv 
tor the purpose of contradicting any witness other than the Police 
Officer who made it, and the neceisary implication is that tho special 
diary cannot be used to contradict any witness other than the Police 
officer who made it. S. 145 of the Indim Evidence Ac^ 1872. does not 
either extend or control the provisions of s. 172 of the Coie of Criminal 
Prooelure. It is only if the Court uses the suecial diary for the purpose 
of contra hcting the Police officer who made it thit s. 145 of the Indian 
Evidence Act, 1872, applies, and in such case it apulies for that purpose 
only, and not for tho pur-'ose of enmling the Court or a party to contra- 
dict! any other witness in the case, or to show it or anv part of its contents 
^ any other [395] witness. No reading of s. 172 of the Code of Criminal 
Procedure oonsist-jnt witn the rules of construction and a knowledge of 
the English language is possible by which the special diary is to be used 
to contradict any (»6rson except the Police oBicer who made it. It is not 
-enacted in s. 172 of the Code of Criminal Procedure by reference to s. 145 
of the Indian Evidence Act. 1872. or otherwise that if the special diary 
IS used by the Court to contradict t'le Police officer who made it, it may 

thereupon or thereafter be used to contradict any other witness in tlie 
case. 

The power of the Criminal Court to use the special diary is not liinit- 
ed to the use of it for the purpose of enabling the Police officer who made 
It to refresh his memory or for the purpose of contradicting him. The 
Court may also use the special diary not as evidence of any datw, fact or 
statement referred to in it, but as containing indications of sources and 
lines of inquiry and as suggesting the names of persons whose evidence 
may be material for the purpose of doing justice between the Crown and 
the accused. Should the Court consider that any date, f ict or statement 
referred to in the special di iry is or may be material, it cannot legally 
accept the special diary as evidence, in any sense, of such date, fact or 
statement, and must in law, before allowing any date, fact or statement 
referred to in the special diary to influence its mind, have such date, fact 
or statement established by legal evidence. It is the Court which is enti- 
tled to use the special diary for the purpose of seeking for sources and lines 
of inquiry and for the names of persons who may be in a position to give 
material evidence. Neither the accused nor his agent is entitled under 
8. 172 of the Code of Criminal Proceduio to see the special diary for 
any purpose unless it has been used by the Court for enabling the Police 

officer who made it to refresh his memory or for the purpose of contradict- 
ing him. 

[396] It has. however, been contended before us here, and there is 
authority for the contention, that if the special diary contains any state- 
ment madebv any person who was exarnined by the Police officer who 
was making, under chapter XIV of the Code of Criminal Procedure, an 
investigation in the case, the privilege provided for the special diary by 
8. 172 of that Code is gone, and that the accused or his agent is enr.itled 
to see the entry of such statement in the special diary. That is, in my 
opinion, an unsound proposition. It is unsound as being contrary to the 
•express ecactuaent of s. 172 of the Code of Crimieal Procedure, and it is 
unsound as being contrary to .public policy. Section 172 of the Code of 
Crimmal Procedure provides for the two events, on the happening of either 
of which the accused or his agent is entitled to see the special diary ; and it 
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1897 enacts that, except on the happening of one of those events, neither the 
JVLT 13. accused nor his agents shall be entitled to call for such diaries, nor 

shall he or they be entitled to see them merely because they are 

Appel- referred to by the Court.” In my opinion the plain meaning of s. 172 
LATE is that the special diary, no matter what it may contain, is absolutely pri- 
•Criminal vileged. unless it is used to enable the Police officer who made it to refresh 

' his memory or is used for the purpose of contradicting him. In face of 

19 i. 390= the fact that the Legislature has thought it right to enact that there shall 
17 A.W.N. 1)0 two exceptions to the privilege accorded to the special diary, I cannot 
<1897) 174. as a lawyer read a third exception into the section, and I have no power 

to legislate. The privilege attaching to the snecial diary is a privilege con- 
ferred upon the special diary, not by Judges, but by the Legislature, and 
must be maintained by Courts of justice in its intecrity whether oi not 
Judges consider that it is reasonable that to the special diary and its con- 
tents should he accorded such privilege. It is a privilege which cannot 
depend upon the question as to whether the Police officer who made the 
special diary did or did not [397] insert in the special dairy extraneous 
matter, nor can it depend upon the question as to whether or not the 
Police -officer made the special diary in the particular form which is 

approved of by the Court. • u 

It must not be assumed from what I have said that I consider that it 

IS unreasonable that the special diary and its contents should he privileged 
from inspection by an accused person or his agent. In fact I consider 
that there are sound reasons of public policy why the fullest protection 
from inspection by any one other than the Judge or the Magistrate 
before whom the case is should be accorded to the special diary, and to 
everything which is contained in it. It is of vital interest to the public that 
the commission of crimes should be repressed, and that those who commit 
criminal offences should he detected and should be brought to justice. 
It is also of vital interest to the miblic that innocent persons should not 
be convicted. Any one of the public may be the victim of a crime, or 
may he unjustly charged with the commission of a crime. The early stages 
of the investigation which follows on the commission of a crime must 
necessarily in the vast majority of cases be left to the Police, and until t e 
honesty, the capacity, the discretion and the judgment of the Police can 
be thoroughly trusted, it is necessary for the protection of the public 
against criminals, for the vindication of the law. and for the protection oi 
those who are charged with having committed a criminal offence that 
the Magistrate or Judge before whom the case is for investigation or for trial 
should have the means of ascertaining what was the information, uue, 
false, or misleading, which was obtained from day today by the Police officer 
who was investigating the case, and what were the lines of investigation 
upon whicli such Police officer acted. A properly kept special diary would 
afford such information, and such information would enable the 
trate or Judge to determine whether persons referred to in the special diar^ 
[398] but not sent up as witnesses by the Police, should be summoned to 
«ive evidence in the interests of the prosecution or of the accused, ic 
must be always remembered that it is the duty of the Magistrate or ^fjhe 
Judge before 'whom a criminal case is, to ascertain if possible on whicn 
side the truth is, and to decide accordingly. It must happen that a 
Police officer, who is investigating a criminal case, receives some tru 
information, some false information, and some misleading information, 
and it must happen that such Police officer forms, no doubt 
prematurely, a theory about the case, to which having committed himse 
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he probably adheres. An ordinary knowledge of the infirmities of human 
natoeand a knowledge of what does in fact take place in some cases 
teach us that in many eases the inclination of a Police officer, who in his 
early investigation of a criminal case has committed himself honestly or 
dishonestly to a theory as to the case, is to work the case so as to support 
that theory, whether the vindication of justice is to be the result or not It 
is consequently essential that the Magistrate or the Judge, who has to 
hold the scales of justice evenly between the Crown and the accused 
should have some means of ascertaining what was the information obtained 
by the Pohce officer each day in the course of the investigation and 
what were the lines upon which the investigation proceeded It is 
also necessary in the interests of the public that Magistrates of Districts 
and District Superintendents of Police should have some means of 
informing themselves of the proceedings of the Police within their 
districts m the investigation of crimes and of ascertaining what 
information, whether derived from personal obsen-ation or from 
statements made to the Police officer making an investigation under 
chapter XIV of the Code of Criminal Procedure, such Police officer has 
obtained. The Legislature of India has done all that can be done by way 

such a means and source of information for the 
L399J Magistrate and the Judge, and the Local Government of these 
Provinces and of Oudh, by requiring that a counterpart of the special 
mary for each day shall each day be sent to the Magistrate of the 
District, has done all that it can do to safeguard the daily entries in 
the special diary from being subsequently suppressed or from being 
tampered with. But I regret to say that some Sessions Judges by their 
procedure and by their misunderstanding of the use whicii may legally be 
made of special diaries have done much to frustrate the intention 
of the Legislature, and unintentionally to encourage the Police to 
evade the law and to keep out of the special diaries, and to suppress 
information which, rightly or wrongly, the Police officer considers to be 
opposed to the theory which he has adopted and upon which he has 
conducted his investigation. Where statements made under s. 161 of the 
Code toa Police officer are reduced into writing elsewhere than in the 
special diary, they are liable to be suppressed or to be tampered 
with. Quite recently, and since the argument in this case was 
concluded, an appeal against a conviction came before me in a 
case in which a statement made under s, 161 to a Police officer 
and reduced into writing by him. but not in the special diary, was 
subsequently tampered with by inserting in it false matter incrimi- 
nating a man who was subsequently put upon his trial and was properly 
acquitted. For the results which ensue, and which are to be seen in 
miscarriages of justice, the Police are not in my opinion solely to blame. 
The result is that true cases fail and, I fear, false oases sometimes succeed. 
If the special diary or any thing which it contains is to be subject to the 
inspection of an accused person or of his agent, it is hopeless to expect that 
the Police officer making the investigation will insert in it information 
obtained by him, but which, rightly or wrongly, although honestly, 
he believes to be injurious to the case for the prosecution, or to be 
msleoding or to be false. Further, so long as [400] Magistrates and 
Judges allow their minds to be influenced by, and decide cases upon, 
information contained in special diaries which has not been established 
by legal evidence and has not been tested and sifted by the exami- 
nation of witnesses, it iS' hopeless to expect that Police officers will 

259 


1897 

July 13. 

Appel- 

late 

Criminal, 

19 A. 390° 
17 A.W.N. 
(1897) 174w 



19 AU. 401 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1897 

JULT 13. 

Apped- 

LATK 

Criminal 

19 A. 390^ 
17 A.W.N. 
(1897) 174. 


resist the teraptation to keep out of the special diaries information 
which, if inserted in them, would, in the opinion of such Police officer, 
be likely to misl-ad the Magistrate or the Judge. Such information may 
be suppressed with the honest intention of procuring the conviction of an 
accused uerson whom the Police officer believes to be guilty, or it maybe 
suppressed with the dishonest intention of shielding a guilty person or of 
procuring the conviction of an innoc-nt person. The considerations to 
which I have referred have led me to tho conclusion that it is a matter of 
public policy that tho limited privilege and protection from inspection 
wliicb the Legislature has accorded to special diaries should not be 
curtailed or encroached upon, and that all statements made under s. 161 of 
the Code of Criminal Ptoce lure to a Police officer and reduced into writing 
by him should bo reduced into writing in the special diary and not else- 


where. . . , . , 11 

\s I understand it, the view winch has been entanamed by some 
Judges elsewhere is that a Police officer who is investigating a criminal 
case has no power to obtain from any person any statement relating to the 
commission of tho offence exceot under s. 161 of the Code of Cdminal 
Procedure, and that if such Police officer does obtain any sucli statement 
and voluntarily reduces it into writing, the accused or his agent is entitled 
to see the writing wheiher it be contained in or forms part of the special 
diarvornot. Indeed the contention for the appella-t m this case went 
lurthor. It was contended that if such Police officer inserted in tho 'special 
diary in any guise even a mere summary of what a person examined by him 
had stated the accused or his agent was entitled to see such summary. It 
[401] was frankly admitted that, if that contention was well-founded and 
the privilege of sper-ial diaries was to be maintaine I, all allusion to pei-sons 
from whom the Police officer had received information should be confinjsd 
to a mere statement that the Police officer h^d examined, for example. 
A. 13. C, and D, or poss h'y should bo conlinod to a mere statement, for 
example, that the Police officer had examined A. B, C and D, that it 
apneared that X had murdered Y. Neither of such entries wooM 
contain any infoimation of any practical use to the Magistrate oi 
theJ"dge,and the latter of such statements, althouch it might express 
the honest conclusion of tho Police oflicer might be entirely misleading. 
It frequentiv happens that a Police officer examines 40, 50 or more 
persons in 'the course of an investigation: some, indeed many, o 
such persons may have no evidence to give, others may be m a posi^ 
tion to give material evidence, but may deny all knowledge of wiia 
occurred, others may be able to speak merely from hearsay, othei 
mav have been eys- witnesses and may speak the truth, whilst otn 
may wilfuUv give false or misleading information. A mere , 

the names and addresses of the persons whom the Police officer n 
examined could not afford to the Magistrate or to the Judge the sligiH 
indication as to which of the above categories included the 
nersons examined by the Police officer, and in most cases it wou 
impracticable ard a mere waste of public time for the ^^S^strate o 
Judge to summon and examine all the persons whose names 
included In the schedule. An entry that the Police officer had ®v^™:^rht 
A B C, D, and E, and that it appeared that X had murdered i o 
be true as expressing the opinion of the Police officer, but it wou J- 
no indioation of the^reason why, for example, C, D, and E, had n 
sent up as witnesses, although the fact might be ihat C had give P 
information on condition that his name should not be disclosed 
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of an iDfoL'D36r, that D knew absolutely nothing about the matter, and 
that E had p02] made a palpably false statement. It is obvious to my 
mind that a special diary to be of any practical use to a Magistrate or a 
Judge must contain much more information as to what was stated by the 
persons who were examined by the Police officer, and if it is to coniain 
further information, I cannot conceiv’e any good reason why it should 
not contain a full reproduction of the statements made by the persons 
examined. 

Police officer is not compelled to reduce to writing any statement 
made to him by a person whom he examines : ho is, however, compelled 
to insert in the privileged special diary *' a statement of the circumstances 
ascertained through his investigation.'’ It would be no evasion of the 
law as enacted by the Legislature for sucli Police officer to enter in the 
following manner in the special diary the statements made to him by 
persons whom he had examined; " On the 12th of August I examined 
A, B. 0, D, and E. The following is a statement of the circumstances 
ascertained ihrough my investigation : A, at 10 o’clock A.M.. on August 
11th saw X kill Y with an Hxe. B. when reluming from his paddy-field 
to the village at 9-45 a.m. the same day, heard X using tliroatening 
language to Y. X admitted to C ;it 11 a.m. the same day that lie had 
killed Y on account of a dispute as to a field. X had borrowed the axe 
from D at 7 o’clock that morning to cut wood. E states that he saw A 
murder Y at 9 o’clock on the evening of the lOth of August. That state- 
ment is false ; it can be proved that E was in custody 20 miles away on 
the 9th and 10th, and was not released until the momirg of the 1 1th of 
August.” The skeleton entry which 1 have given as an iUustration 
could be enlarged by the Police officer so as to give the statements of 
A, B, C, D, and E in full, and still he merely “ a siatement of the 
circumstances ascertained through his investigation.” and could in no 
possible view of the law be treated as an evasion of the law, such a state- 
ment would in my opinion be in compliance [^03] with s. 172. 
What possible difference in principle can there he between a statement 
so made and a statement giving in direct narrative form wh^t A, B, C, D, 
and B had said respectively in answer to the inquiries of the Police 
officer ? i can see none. 

S. 172 of the Code of Criminal Procedure is not the only section in 
that Code which, carefully read, shows that the special diary should con- 
tain at least a precis ora summary of the statemeots made to the Police 
officer making an investigation in a criminal case. The Police are not 
permitted to detain an accused person in custody longer than 24 hours. 
It is by s. 167 of the Code of Criminal Procedure enacted that “ whenever it 
appears that any investigation under this chapter cannot be completed 
within the period of 24 hours fixed by s. 61, and there are grounds for 
believing that the accusation is well-grounded, the officer in charge of 
the Police station shall forthwith transmit to the nearest Magistrate a 
copy of the entries in the diary hereinafter prescribed relating to thecasey 
and shall at the same time forward the accused to such Magistrate.*' 
The Magistrate to whom an accused person is forwarded under this 
section may, whether he has or has not jurisdiction to try the case, from 
time to time, authorize the detention of the accused in such custody as 
such Magistrate thinks fit for a term not exceeding fifteen days If he has 
not jurisdiction to try the case or commit it for tiial, and considers 
further detention unnecessary, he may order the accused to be forwarded 
to a Magistrate having such jurisdiction.” “ A Magistrate authorizing 
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1897 under this section detention in the custody of the Police shall record his 
July 13. reasons for so doing.” “ If such order be given by a Magistrate other 

than the Districc Magistrate or Sub-Divisiooal Magistrate, he shall for- 

Appel- -ward a copy of his order, with his reasons for making it, to the Magistrate 
LATE to whom he is immediately subordinate.” 

Criminal. [404] If the entries in the special diary are not to contain the state- 

ments or even summaries of the statements of the persons who have been 

19 &. 390- examined by the Police officer making the investigation, what information 
17 A.V.N. will ” a copy of the entries in the diary” afford to the Magistrate upon 
(J897) 174. which he can decide whether or not he should autliorize the detention of 

the accused person in custody, or upon which he could form an opinion 
as to whether or not further detention was unnecessary. It is upon these 
entries in the special diary that the Magistrate is to decide and to form 
his opinion as to whether or not tlie accused person is to be detained 
in custody. There is notone word in s. 167 to suggest that any statement 
reduced into writing elsewhere than in the special diary is to be forwarded 
to the Magistrate. 

If the special diary is to bo of any practical use in aiding a Magistrate 
or Criminal Court in a criminal inquiry or trial, or is to be of any use in 
enabling a Magistrate to decide, under s. 167 of the Code of Criminal 
Procedure, as to whether an accused person should or should not be 
detained in custody, the special diary must contain at least a summary of 
the statements made by the persons who had been examined under s. 161 
of the Code by the Police officer making the investigation. Few people 
would, I imagine, suggest that a mere summary of a person’s statement 
could be regarded by a Magistrate or by a Judge as affording as satis- 
factory or as complete a source of information as the unabridged 
statement of such person would afford. The summary would merely 
represent what the Police officer considered to be the effect of the person s 
statement to him. The unabridged statement, if correctly taken down, would 
give what the person making the statement liad in fact said. Common 
sense suggests that when the Legislature enacted in s. 172 that the special 
diar>’' might be used by a Magistrate or by a Judge in an inquiry 
[405] or in a trial in a criminal case, and enacted in s. 167 that a 
copy of the entries ” in the special diary should be sent to the Magistrate 
who bad to decide whether or not an accused person should be detained 
in custody, the Legislature intended that the information to be afforded 
by the special diary should be as complete as possible, so far as the pur- 
poses for which the special diary might be lawfully used were concerned. 
And this, in my opinion, compels the conclusion that the Police officer 
who is making ao investigation under Chapter XIV of the Code of Crimi' 
nal Procedure may lawfully reduce to writing in the special diary the full 
and unabridged statement made to him by a person whom he is examining 
or has examined under s. 161 of the Code. A consideration of s. 172 
of the ‘Code, in my opinion, compels the conclusion that the special 
diary, including every entry in it, is absolutely privileged from inspec- 
tion hy an accused person or his agent unless the special diary is used by 
the Police officer who made it to refresh his memory, or is used by 
the Court to contradict the Police officer who made the special diary. A 
consideration of the principles of public oolicy leads me to the same con- 
clusion . From s. 39 of the Indian Evidence Act, 1872, may be in- 
ferred bow much — and bow much only — of the special diary may be seen 
by an accused person or his agent when the special diary is used to refresh 
hi^ memory by the Police officer who made it or is used by the Court 
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to oontradict such officer. In such case the accused person or big agent is 1897- 
in law entitled to sea only the particular entry used aud so much of the Jult 13. 

special diary as is in the opinion of the Court necessary in that particular 

matter to the full undei standing of the particular entry so used, and no Appel- ■ 
more. In such oases the Court must be careful to see that the discretion LATE 
entrusted to it in deciding what may or may not be seen by the accused or CRIMINAL, 

his agent is not abused, remembering that the [406] discretion is to be 

a judicial discretion, and is not to be influenced by a mere arbitrary fancy. A. 39#=a 

In no case is an accused person or his agent entitled, in my opinion, A.W.H, 

to a copy of the special diary or of any part of it. The special diary is, ox- 174. 

cept in the two events to which I have referred, privileged from inspection 
by an accused person and his agent, and on the happening of one of those 
events the sole right conceded by the Legislature to an accused person 
and his agent is the limited right of inspection which I have mentioned. 

The Legislature must have had some object in view in according to 
special diaries a protection, except in two events, from inspection by an 
accused person or his agent. It could not have been the intention of the 
Legislature that such object should be obtained only when it should 
appear to the Magistrate or to the Judge concerned with the particular 
case that the Police officer had kept his special diary in the manner 
approved of for the time being by such Magistrate or Judge, and should 
be defeated if the special diary happened to have been kept in a manner 
which did not meet with the approval of the particular Magistrate or 
Judge. One main object of all legislation is to ensure uniformity in the 
law and its application, and not to ensure the confusion wliich would 
result from leaving judicial officers a free hand to follow the bent of their 
individual fancies as to what the law ought to be or ought not to be. 

It appears to me that when Judges attempt to construe s. 172 of the 
Code of Criminal Procedure and decide that a statement made under s. 161 
of that Code to a Police officer and reduced by him into writing 
in the special diary is not, and is not to be deemed to be part of the 
special diary, it is the duty of such Judges to explain precisely and 
clearly how a Police officer making an investigation under Chapter 
XIV of the Code of Criminal Procedure is to comply with the require- 
ments of 0 . 172, and to make his special diary, so [407] that it 
may be in accordance witn the provisions of s. 172, and that it may be 
of any practical use to a Magistrate under s. 167 or to a Court under 
8. 172 of the Code, and still maintain the privilege which is accorded 
to it by the Legislature and particularly to explain in what form the 
statement of the circumstances ascertained through his investigation' 
is to be entered, and to what extent, if at all, and in what form, such 
statement of the circumstances ascertained through his investigation” 
may include statements made to him under s 161. I maintain without 
hesitation that no such explanation can be given which will be consistent 
with a decision according to which a statement made under s. 161 t^ the 
Police officers and reduced into writing in the special diary is not to be 
■deemed to bo part of the diary. When Judges have to construe an Act of 
the Legislature, it is their duty so to construe iti if it be possible, as to 
make the provisions of the Act consistent with each other, to give effect, 
npt to their own ideas as to what ought to be the law, bub to the ex- 
pressed intention of the Legislature, and nob to construe it, as in this case, 
so as to make the protection accorded by the Legislature to special diaries 
depend upon the capacity, capability, ignorance or negligence of a Police 
officer or upon the idiosynoraoies of a Magistrate or a Judge. It is the 
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1897 duty of Judges %Yhen construing an Act of the Legislature to attempt to 
July 13. ascertain what was the intention of the Legislature, an.l to give effect to 
— it, and not to seek for some pretext for defeating an intention of the 
Appel- Legislature which does not meet with their approval. 

LATE Those who recognise the self-evident truth of the proposition that 

Criminal, the intention of the Legislature was that it is only on the happening of 

one or other of the two events especially provided for in s. 172 of the 

19 A. 390- Qf Criminal Procedui'e that the special diary or any part of it should 

17 A.W.N. inspection of an accused person or of his agent, [408] but 

(W97) 17 . desirous, whatever may have been the intention of the Legislature, 

that accused persons and their agents should have inspection of state- 
ments made under s. 161 of the Code to a Police officer and reduced by 
him into writing in che special diary are forced to adopt the con- 
tent ion that such a statement does not form pare of the special diary, 
although it liapjiens to be entered in it. There are, no doubt, some 
decisions to support that contention : but those decisions are not 
binding upon this Bench, aivi it was, in fact, partly in consequence 
of one of those decisions that this case was referred to the Full Bench, 
not to decide whether this Full Bench is bound by it (it could not 
be suggested that it is), but to ascertain how far. if at all, that 
decision was a correct exposition of tho law to be followed in 
these Provinces. It has not been pointed out to us ihat in any of 
the decisions to which I am referring, and which we are invited 
to follow because they were decisions of High Courts, any of the 
questions which it is necessary to consider to enable us to arrive at a 
correct construction of s. 172 of the Code of Criminal Procedure and to 
ascertain what was the intention of the Legislature wore considered. In 
the Indian Law Reports, 8 Calcutta, there are two conflicting decisions 
bearing on this subject, tho earliest of which, in my opinion, is correct and 
is consistent with sound principles, that decision was ignored and the 
other decision in that volume was followed in the Calcutta Court. On 
the other hand, amongst others, the able, weighty and instructive Judg- 
ment of Sir Mertdyth Plowden and Mr. Justice Koe in Kallu and others 
v. Queen-Empress, (1) deserves careful consideration. A decision is 
valuable or the reverse in proportion to the consideration whicli was 
given to the questions involved in it. and to the reasons expresseff for the 
conclusion arrived at by the Judge or Judges who were parties to it. The 
practical question is — has the Legislature, which has enacted that special 
diaries shall [409] be kept and has accorded to those diaries limited pro- 
tection for inspection by an accused person or his agent, anywhere 
enacted that when a Police officer making an investigation under Chapter 
XIV of the Code of Criminal Procedure voluntarily — there is no com- 
pulsion — reduces into writing under s. 161 of that Code, a statement made 
to him, he shall not make such reduction into writing in the special diary 
or shall make it elsewhere ? Unless the Legislature has so eoacted, there 
is no foundation in law for the proposition that such a statement when 
entered in the special diary is not part of the special diary or mu^t 
not be treated as part of the special diary. In face, the Legislati^^ 
has nowhere enacted that any statement made to such Police 
officer under s. 161 of the Code of Criminal Procedure shall not be 
reduced into writing in the special diary, or when reduced into writing 
shall nob be or be deemed to be part of the special diary. On the contiaov 
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the Legislature has in my opinion plainly indicated by s. 167 and 1897 
s. 172 of that Code that such statement if material, or so much of it July 13, 

as is material, shall appear in the special diary, and shall form part of it. 

The Legislature has and I think wisely — not conferred upon Judges power Appel- 
to make rules for the making of special diaries, or as to what is and is not LATE 
to be entered in them or to form part of them. Judges have no power to CRIMINAL 

legislate, except the (?ua.9/- Legislative power of making rules in certain 

cases : and it appears lo me that wex*e we to decide that statements made A 390 = 
to Police officers under s. 161 of the Code of Criminal Procedure shall not A.W.N. 
be entered in the special diaries, or if entered in them shall not be deemed 
to be parts of the special diaries, we should he at tempting to usurp the func- 
tions of the Legislature, and therein would be forgetting our duties as 
Judges — duties which it appears to me are better understood on the Bench 
in England than they are here. 

It was contended by Mr. Diuarka Nath Bancrji that “ natural justice” 
requires that when a Police officer reduces, [410] under s. IGl of the 
Code, into writing the statement of any persim, the accused should be 
allowed to see the statement so taken down. No doubt it would be con- 
venient for an accused person to be put in possession of all the information 
as to the case which a Police officer had obtained. It. would be parti- 
cularly convenient and useful, for example, that an accused person should 
kuow beforehand what line of defence he had better adopt, and who) her 
or not it would be reasonably safe to try on a false alibi, wi' bout incurring 
the risk of the prosecution being in a position to call and calling rebutting 
evidence. An accused person can in England obtain a copy of any 
deposition taken in his case before a Magistrate ; an accused person has 
the same privilege here. In England, if the prosecution intends to call at 
a trial at Assizes or at Quarter Sessions as a witness to facts in support 
of the direct case for the prosecution, a person who lins not been called 
before the committing Magistrate, it is th*» customary, but not tlie 
obligatory, practice for the prosecuting solicitor to give to the accused or 
to his solicitor a short summary of what such person is expected to depose 
to, but no such practice existed witli regard to rebutting evidence, although 
the prosecution might be prepared with such rebutting evidence before the 
trial. In my opinion Her Majesty’s Judges in England are fully as 
anxious as are Her Majesty’s Judges in India that accused persons should 
have a fairtiial and should be afforded evei*y legitimate opportunity 
for, and means of, defending themselves; hut I never heard it sug- 
gested in England that the prosecution should prepare the brief for 
the defence, or should supply the defence with a copy, or a summary, 
of the evidence of a person from whom the Police hadobtftined information 
which was considered to be unreliable or immaterial and wliich 
consequently the prosecution did not propose to put before the Court, 
or should supply the defence with any information which had been 
obtained for the purpose of proving, if the necessity should [411] 
arise, a rebutting case. 1 confess that 1 regard with extreme suspicion 
an argument based on ‘‘natural justice.” When “ natural justice” is 
appealed to in support of an argument, I generally find that the argU' 
ment cannot be supported,, and that the “ natural justice” argument is sn 
argument which is employed to divert a Judge’s attention from the true 
principles to be applied, and to lead him into following some bent or bias 
of his own mind. Men hold different opinions as to what is natural 
justice. Many communists honestly believe that “ natural justice ” 
requires that there should be an equal division of all personal property 
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1897 amoDgst the people ; other people honestly believe that the personal pro- 
July 13. perty which a man by his own brains and exertion has acquired he 

should be allowed to keep for his own enjoyment. 

Appel- Probably there is no Sessions Judge in these Provinces who, as a 
LATE Magistrate, was observant of what takes place at a police investigation 
Criminal recognise the truth of the description which is contained in 

' the following passage which I quote from a judgment which was delivered 

19 A. 390= in The Queen-Empress v. Nasir-ud-din (1), hy my brother Knox, and was 
17A.W.N. concurred in by my brother Burkitt. The passage is as follows : — ‘‘Still 
(1897) 174. more extraordinary is a permission given before the case came on for trial 

by vvhich the accused were granted copies of statements recorded by the 
Police during the investigation. Such statements are j-corded by Police 
officers in the most haphazard manner. Officers conducting an investiga- 
tion not unnaturally record what seems in tlieir opinion material to the 
case at that stage, and omit many matters equally material, and, it may 
be, of supreme importance as the case develops. Besides that, in most 
cases they are not experts of what is and what is not evidence. The state- 
ments are recorded often hurriedly in the midst of a crowd and confusion, 
subject to frequent interruption and suggestions from by-standers. Over and 
[412] above all, they cannot be in any sense termed depositions, for they 
are not prepared in the wav of a deposition, they are not read over to, nor 
are they signed by. the deponents. There is no guarantee that they do 
notcontiin much more or much less than what the witness has said. 
The law has safeguarded the use of thena, and it never ean luve been 
the intention of the Legislature that, as in this case, copies of them should 
have been without question and as a matter of course made over to the 
accused or their counsel." .\nd yet it is of such statements, reduced into 
writing under such circumstances, that it is contended that the accused 
and his agent should have inspection and should have copies. One can 
easily understand how such copies wouM be paraded before a jury as 
having been furnished by the prosecution as correct representations of 
what witnesses had said to the Police officer, and what might be theefteot 
on the jury. Most Sessions Judges would he able to understand the posi- 
tion ; but it may be doubted whether the ordinary jurors in these Provin- 
ces would. Whether more coutidenco can be reposed in jurors elsewhere 
I am not in a position to say. 

Before concluding this judgment I must again point out that it is 
the absolute duty of Judges and Magistrates to entirely disregard all 
statements and entries in special diaries as being in any sense legal evi- 
dence for any purpose, exceoc for the one solitary purpose of contradict- 
ing the Police officer who made the special diary when they do afford 
such a contradiction ; and even in that case they are not evidence of any- 
thing except that such Police officer made the particular entry which is 
at variance with his subsequently given evidence : they are not evidence 
that what is stated in the entry was true or correctly represents what was 
said or done. 

As the Courts have, owing to the illegal use by some Magistrates and 
Sessions Judges of special diaries, been deprived to some extent in many 
cases of the valuable assistance which it was intended by the Legislature 
that a special diary should [413] afford to competent Magistrates 
or to competent Judges in en-ibling them to obtain clues to evidence which 
is not before them, and which it is desirable in the interests of justice 
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should bo obtained and recorded, it is advisable to say that Magistrates 
and Sessions Judges who in the future abuse their right to have the 
special diaries before them, or who make an illegal use of the special 
diaries, will, in these Provinces, be reported to the Local Govero- 
ment as persons who are unfit to hold responsible judicial posts. 
Magistrates and Sessions Judges should remember that they hold respon- 
sible o£Qces of great trust under the Government, that they receive their 
salaries as the consideration for the honest performance of the duties 
imposed upon them, and that their appointments to such offices do not 
confer upon them a right to apply as law th^t which has no other basis 
than their own fancy as to what the law ought to be. If the conscience 
of a Magistrate or of a Judge forbids him to apply the law as it is or to 
make himself to the best of his ability acquainted with the law or 
procedure to be applied in a case before him, that same conscience should 
suggest to him that he should vacate his office and seek a livelihood in 
some other walk of life. I have been compelled to make these observa- 
tions by my recollection of the illegal procedure of more than one Sessions 
Judge. 

As to the merits of the appeal before us, I am of opinion that there 
is a reasonable doubt of the guilt of the appellant. I would allow the 
appeal, and acquitting the appellant direct that the appellant be at once 
discharged. 

On behalf of the Court I must express to Mr. Dioarka Nath Banerji 
our thanks for the very able argument which he has addressed to us on 
behalf of the appellant, he having appeared on behalf of the appellant at 
the request of the Court. 

BLA.IB, J — I entirely concur in the order proposed by the 
Chief Justice and have no^-hing to add to the conclusions upon the 
matters referred to us at which he has arrived, or to the [414] 
reasoning by which those conclusions are supported. But I desire 
to add a word to prevent possible misconstruction in the future. It has 
been shown, I think, conclusively by the judgment of the Chief Justice 
that statements taken down under s. 161 of the Code of Criminal Pro- 
cedure are within the true intent and meaning of s. 172 of the same 
Act included in the category of the matters which an investigating Police 
officer should under the provisions of that section insert in the diary. But 
it must not be inferred that in my opinion such latter section contaios an 
exhaustive list of the matters which may with propriety be so entered. 
There is much which may tend to the furtherance of the objects for which 
the diary has been instituted which would not fall within the longuage of 
that section, but which may with great advantage be enters 1 in the diary, 
and when so entered would in my judgment be within the exemption from 
exposure extended to the diary by law. I know no canon of coostruction 
which justifies a narrower and more restrictive interpretation of s. 172, 
nor am I aware of any authority by which a document protected from 
disclosure for reasons o^ public policy, can be divested of such protection 
simply because it may contain redundant or irrelevant matter. 

Knox, J, — I have read and carefully considered the judgment just 
delivered by the learned Chief Justice. 1 have only to say that I concur 
fully in every word that is laid down therein and in the reason by which 
those results have been arrived at. 

The views just expressed concerning the use of Police diaries are 
substantially the views that I have held for years past, an 1 I have heard 
nothing in the very careful and able argument of this case addressed to 
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U 5 by Mr. D. Banerji, which leads me to hold otherwise now. I have 
also read what my brother Burkitt has wi-itten, and agree with what he 
is about to say. 

I would allow the appeal. 

[415] Bcrkht, J, — I fully concur in the exhaustive exposition of the 
law as to the preparation of Police special diaries and their protection 
from insp ection whic h has just been pronounced by the learned Chief 
Justice. I have nothing to add to what has been so clearly laid down in 
that judgment. All I desire to say respecting it is that to me there is 
nothing new in the principles and the rules of law tlierein enunciat- 
ed. For more than thirty years, as a Subordinate Magistrate, a Magis- 
trate of a district, and a Sessions Judge succt s-ively, in these Provinces 
and latterly as a Judge of the final Court of appeal in another Province, 
and now as a Judge of this High Court, I have always understood the 
law as to special diaries to be that which it lias now been decl ired to be 
by the learned Chief Justice, and I invariably acted upon that view. 
Indeed until quite recently I did not imagine that the matter was one^ aa 
to which, in these Provinces at least, there was any diversity of opinion. 

There is one matter not touched on in the judp^inent as to which I 
desire to say a few words. The remarks I am about to make have the 
concurrence of all the members of this Bench. It has come to my notice, 
and to that of other members of the Bench, that some Sessions Judges in 
these Provinces have taken it upon themselves to issue a general order 
directing the Police diaries in every case committed for trial to the Court 
of Session and of every criminal app-.-al to he transmitted to them simul- 
taneously with the Magistrate's records of the cases. It is hardly neces- 
sary for me to point out that such an order is illegal. The law nowhere 
empowe s a Sessions Judge to issue such a general order. It authorizes 
him to send for the diaries of a case under trial before him, if he 
thinks it necessary in that case to peruse the diaries : but the order 
must be one ad hoc, confined to a case actually pending before the 
Sessions Judge, and not a general order as to all cases. Such a general 
order is not warranted by [416] law. and the Police authorities would 
he justified io refusing to ouey it 

As to the aijpeal in which this reference has arisen, I would concur 
in acquitting and in di reccing the release of the appellant. 

Airman, J. — T have had the privdcio of reading the able and 
exhaustive judgment of the learnod Chief Justice in this case. 

I entirely concur in his remarks regarding the misuse which is too 
often made of Police diaries by Courts. I also agree in the opinion he 
has expressed in regard to the extent to which accused persons or their 
agents are entitled to have recourse to Police diaries which have been 
used by a Police officer ti refresh his m 'mory, or by a Court for the 
purpose of contradicting the Police office'-, f also agree in thinking that 
nei her the accused nor his agents are entitled as of right to have copies 
of statements of witnesses which have been recorded by the Police. 

The main question, however, which was discussed at the bar when 
this appeal was argued was whether the accused or his agents are entitled 
to see statements, recorded by the Police, of witnesses who are called for 
the prosecution. 

That this is a question of no small difficulty is evident from the 
contradictory answers which have been given to it by learned Judges who 
have considered it. As instances of these contradictory views I may refer 
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to the judgment of Trevelyan and Rampini, JJ., in the case Sheric Sha v. 
The Qiieefi-E)npress (1) and the judgment of Sir Meredyth Plowdon in 
the case of Kallu v. Queen- Empress (2) . 

I must admit that I have been impre-^sed with much of the reasoning 
of th<^ learned Chief Justice and of Sir Meredyth Plowden m the case just 
mentioned. But after along and anxious consideration I find myself com- 
pelled to adhere to the opinion at which, in concurrence with Mr Justice 
Blennerhassett, I arrived in the case Qiceeu-Empress v. Ruir Sinq (3), in 
which we held that an a^uiied person is entitled to see previous 
statements oc witnesses [417] called to give evidence against him w li di 
have been reorded by the Police in the course of the invostigibion. 
Following the Calcutta case quoted above, wa held that it made no 
difference to the accused’s right whether the statements were recorded 
separately from the diary, or were included in it. 

From the fact that learned Judges have arrived at diametrically 
opposite conclusions on the question at issue, it must, I think, bo ad- 
mitt^'d that fhe intention of the Legislature has not boon so clearly 
exoressed as to put th^ matter beyond doubt. This being so, I think it is 
open to a Judge to consider whether a priori there is any reason why the 
Legislature shouU make these statements privileged. 

*' The object of a trial in every case ” said Mr. Justice Nanabhai 
Haridas in the case Reg. v. Uttamchand Kapurchayid (-41 is to ascertain 
the truth in respect of the charge made. For this purpose, it is necessary 
that the Court should be in a position to estimate at its true worth the 
evidence given by e ich witness, and nothing that is calculated to assist 
it in doing so ought t) be excluded, unless for rjisons of public policy, 
the law expressly requires its exclusion.” 

Now, an accused is entitled to show the Court, if he can, that the 
witnesses who are giving evidence against him are unworthy of credit. 
One of the ways in which the law allows the credit of a witness to ba 
impeached is " by proof of former stitements incon'iistent with any part 
of his evidence which is liable to be contradicted” [vide s 155 *3' of 
the Evidence Act] . It requires no argument to show that if a witness 
who is giving evidence against an accused person is proved to have made 
statements differing materially from t-he evidence he gives in Court, the 
value of his testimony is seriously impaired, for it is clear that either 
he or his memory is not to be trusted. It appears to me, then, to bo a 
priori improbable that the Legislature would throw any obstacle in the 
way of an accused person showing that a witne-»s who is called for the 
prosecution, has previously told a materially different story. 

[416] Suppose the following case, which is not an exaggerated instance 
of the discrep mcies s >metim ^3 fouu 1 between evidence given in Court and 
statements made to the P. dice. A pdsoner named Ram Bakhsh, is on his 
trial for m irder. The brother of f'he deceased is called ns a witness for the 
prosecution and deposes that in the early morning, as he was returning 
from watching his fields to the house in whicn lie and his brother lived, 
he saw the prisoner rush out of the house, wnd when he entered it found 
his brother lying on his bed with his throat cut. In the possession 
of the Police is a statement of this wimess, recorded at the 
of the invostig iiion to the following effect : — ■ 1 was watching my field 
in the early morning when my nephew came running from the village 
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crying, and told mo his father (ray brother) had been murdered, I at 
once went home and found my brother lying on his bed with his throat rut. 
I suspect Ram Bakhsh of having committed the murder, as my brother 
and he had a quarrel two days previously.” If there is in the possession 
of the prosecution or of the Police, which comes to the same thing, such 
a statement, is there any reason why it should be withheld from the accused 
or his advisers? I must confess I see none. Of course, if the Legislature 
has declared clearly that it shall be withheld, there an f-n 1 of the matter. 
I am for the present only discussing the question whether it is likely that 
the Legislatui'e should forbid the inspection by the accused of statements 
of witnesses, previously recorded by the Police, when those witnesses are 
giving evidence in Court for the prosecution. It must he remembered 
that even if the accused is allowed to see these previous statements, and 
if a different story is told therein from that deposed to by the witnesses 
in Court, this will not of itself beneht him, for it is only by proof of 
previous inconsistent statements that tlie credit of a witness can be 
shaken, and the production of these statements is no proof that the wit- 
nesses said what is recorded in them. That has to be proved by the evidence 
of persons who heard the witnesses make those statements. I would also 
remark here that, even if tho Police have made no record of previous st-»te- 
ments [4 19] of the witnesses for the prosecution, or if a record was made and 
it be held that an accused is not entitled to see that record, that will not 
prevent the accused from proving aliunde, if he can, that a witness has 
made a statement which is inconsistent with the evidence he is giving in 
Court. If, however, the accused or hi^ agent be allowed to see what a 
witness for tho prosecution is recorded to have previously said to the 
Police, this may materially aid him in his endeavour to prove that the 

witness is untrustworthv ; and I see no reason whv this assistance 

• * 

should be withheld from him. 

I am clearly of opinion that there is no bar whatever to the accused 
seeing previous statements of witnesses called for the prosecution recorded 
by tho Police under s. 161 of the Code of Criminal Procedure, and not 
incorporated in the diary. The most difficult question is whether state- 
ments of such witnesses can bo seen when incorporated in the diary. 

The learned Chief Justice has demonstrated that the diary was n^ver 
intended to bea bald record of the investigating officer’s movements, and of 
the names of tlie witnesses he has examined. I am quite unable to go the 
length contended for by the learned counsel who argued the case on behalf 
of the appellant, and hold that even a summary of facts ascertained by the 
investigating officer from the examination of a number of witnesses is not 
protected. But I regret I am equally unable to concur with the learned 
Chief Justice in holding that the special diary ” no matter what it may 
contain " is absolutely privileged, unless under the circumstances stated 
in the concluding portion of s. 172. 

According to s. 172, the diary over which tho cloak of privilege is 
thrown by the section is to contain a record of the proceedings of the 
investigating officer. Amongst the things to be entered by him in bis 
diary is ”a statement of the circums^-ances ascertained through his investi- 
gation.” It may in some cases be difficult to draw, the line between what 
is ” a statement of the circumstances ascertained through tho investiga- 
4ion” and the statement of a witness recorded by the Police officer in his 
diary. But [420] I think that, as a rule, a Court would have no difficulty 
in saying what was the statement of a witness and what was a statement 
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by the Police officer of circumstances ascertained through his investigation. 
The latter would be privileged ; the former, I hold, would not be. 

It never could be contended that an accused or his agent is entitled 
to ransack a special diary on the chance of discovering something that 
might tell in his favour. It is perfectly right, said Eyre, C.J., in a case 
cited by Field in his Law of Evidence (5tii edition, p. 580) “that all 
opportunities should be afforded to discuss the truth of evidence given 
against a prisoner ; but there is a rule which has universally obtained, 
on account of its importance to the public for the detection of crimes, 
that those persons who are the channel by means of which the detec- 
tion is made should not be unnecessarily disclosed.” I do not see how 
this rule would be offended against by allowing a prisoner t > see pre- 
vious statements oi witnesses wUo are actually giving ev’idence against 
him in Court. If, then, there is in the diary what is, in the opinion of the 
Court, the record of a statement made to the Police by a witness who 
gives evidence in Court, then in my humble opinion the Court should 
allow the accused or his agent to see that record, taking the necessary 
precautions that no other part of the diary is disclosed. If such statements 
were intended by the Legislature to form parr, of the diary, no doubt tboy 
are privileged. But it is not clear to me that that was the intention of the 
Legislature. The provisions of the law in regard to the recording of state- 
ments of witnesses by the Police are to ho found in ss. IGl and IG'2 of the 
Code of Criminal Procedure. It is not until we come to s. 172 of that 
Code that we find the enactment of the Legislature in regard to what the 
diary is to contain, and in regard to the privilege which a diary framed in 
the manner described in the first paragraph of that section enjoys. Had 
the Legislature intended that the record of the statements of witnesses, 
which, according to s. 161, a Police officer may make if he chooses, 
was to form a part of the diary, it would, I think, have expressed 
[421] this intention. The facts that it has not is to my mind an indica- 
tion that the view of Mr. Justice Field expressed in the case of Jhubboo 
Mahton (1) is right, namely, that the particulars required to he entered 
in the diary do not include statem^mts of witnesses recorded under 
8. 161. Consequently these statements >ire not, to use the expression of 
Mr. Justice Field, “an integral portion of the diary,” and are not in my 
view protected by the Bccond paragraph of s. 172. That protection 
was necessary, inasncuch as a diary framed as prescribed in the first 
paragraph of the section might contain information which it would be 
contrary to public policy to disclose. But how it would be contrary to 
public policy to disclose what a witness who is giving evidence in Court 
bad previously said to the Police in regard to the charge under investi- 
gation, I fail to see. Such a disclosure might militate against the 
securing of a conviction. But if a witness has made inconsistent state- 
ments it is in the interest of justice, and therefore of the highest public 
policy, that this should be known. It must not be forgotten that the 
Legislature has declared that a person examined by a Police officer who 
is investigating a case “shall be bound to answer truly all questions 
relating to such case put to him by such officer,” save when the answer 
would bend to expose him to a criminal charge or to a penalty or 
forfeiture. 

The provisions of s. 145 of the Evidence Act are in my opinion 
material in considering the question under discussion. That section runs 
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as follows : — A witness may be cross-examined as to previous statements 
made by him in writing or reduced inf:o writing and relevant to matters 
in que-«tion without such writing being shown to him or being proved ; 
but if it is intended to contradict Irm by the writing, his attention must, 
before the writing can he proved, he called to those parts of it which are 
to he used for the purpose of contradicting him. It has already been 
m-^nti uied that one of the mod^s in which accoriing to the Evidence Act 
the creJit of a witness may be impeached is by proof of forme'’ statements 
inconsistent with anv part of \\\< evidence whicli is liable to be contradicted : 
[422] and. as we Imve jnst seen, s. 115 gives the right to cross-examine a 
witness on previous stx ements made by him and reduced into writing 
when these prevous sra **ments are relevant to the matter in issn«. The 
Evidence Act (No. I of 1872) was passed before 'ho Colo of Criminal 
Procediu'e of 1872 It seems to me that if the Legislature had intended 
that accused persons should have no right to see previous statements of 
witness who give evidence against them so as to be able to cro-ts-oxamine 
on them as provided in s. 115 of the Evidence Act. it would have clearly 
declared such statemenis to bo privileged, either in Act No. X of 1872 or 
Act No. X of 1882 or Act No. X of 188G. 

The last .Act contained a seebinn de ilinc; specially with statements of 
persons made to Police officer during the course of «n investigation. S. 162 
of .Act No. X of 1882 h->d declared that such statementsiif reduced into 
writioR were not to he used as evidence. .\ct No. X of 1886 qualified 
this by enacting Oiat sucli statements if reduced to WTiting were not'o h-i 
used as evidence against the accused. It has been held tha^ these state- 
ments may be used in evidence on behalf of the accused ; why then should 
he not he allowed to see them if reduced into writing by the Police ? 

Hut though 1 iiold that an accused should be allowed to see what has 
been said previously in regard to the case under trial or inquiry, by a 
witness who is giving evidence against him in Court, it has to be remem- 
bered that the mere production of a statem'^nt recordvd by the Police in- 
consistent with evidence given in Court does not impeach a witness’ credit. 
It has to be proved to the satisfac'ion of the Court thst the witness did 
in point of fact make previously a statement inconsistent with his 
evidence given in Court. I am glad that the Chief .Tustice has given 
P'-omincnco to the remarks of my brother Knox in the case Queen- Empress 
v. X((Sir-iid-di7t (1) as to the manner in which statements of witnesses 
are olten recorded by investigating Police officers. Weknowtliat mistakes 
sometimes creep into the record of the evidence of [423] a wime.^s 
given in Court. This liability to mistake is intensified when the witness’ 
statomeor- is recorded amidst all the difficulties so well described by my 
brother Knox, oven where the investigating officer honestly desires to 
take down what the witness says, and has no desire to make the 
witness’ statement fit into any pre-conceived theory of his own. 
When the writer of a statement recorded under s. 161 of the Code 
of Criminal Procedure is called to prove it-, ho will naturally stick 
to what he has written, and assert that the witness did make the 
statement as recorded. But when a witness denies that he made a 
statement which is materially inconsistent with the evidence he gives 
in Court, the Court, before it allows its opinion as to the witness 
credibility to be afftc^ed, must. I repeat, be satisfied that the witness 
■did in fact make the previous inconsistent statement. When the 
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Court is so satisfied, it must give effect to ifcs opinion. AU Criminal Courts 1897 
in this country know that the case against an accused person is frequently July 13. 
shaken by proof that the witnesses who implicate him in Court have — 
done so as an afterthought. See, for example, the observations of the Appel- 
learned Chief Justice and my brother Banerji at page 61 in their judg- late 
ment in the case Qneen-Einpress v. Taj Khan (1). I have had long Criminal 

experience of the Criminal Courts in this country, and I have no 

hesitation in saying that many innocent persons would be convicted 19 A. 390 = 
were it not for proof that the witnesses who implicate them in Court told 17 A.W.N. 
quite a different story at first. I should on this account be very unwilling (1897) 174. 
to throw any obstacle in the way of an accused or his advisers seeing the 
recordjof a previous statement made by a witness for the prosecution, unless 
there is a clear enactment by the Legislature that the accused sliall not 
see it. And I am unable to find any su.jh clear enactment in the law. 

The caution with which evidence must be received as to a previous 
contradictory statement alleged to have been made to the Police does not 
in my opinion affect the principle as to the accused’s right to see the 
record of the previous statement. 

[424] But whether or not it bo held that an accused is entitled to see 
the record of previous statements made by witnesses who are giving evidence 
against him, there is no doubt that the Court can see them. In his judg- 
ment in the case Kalin v. The Queen-Empres.<!, referred to above, Sir 
Meredyth Plowden observes that it is competent for tlie accused to move 
the Court, which is presumably impartial and endeavouring to ascertain 
the truth, to refer to the statements attributed in the diaries to a witness 
before the Court, and it is open to the Court, if need be, to cross-examine 
the witness after reference thereto.” With this observation I entirely agree. 

The Court can oross-examine the witness as to his statement recorded in 
the diary before the statement is proved, but of course it cannot hold the 
witness to be contradicted by anything in the statement, until it he proved 
that the witness made the statement. If Courts took advantage of the 
right given them by law to use Police diaries to aid them in trials and 
inquiries, and so cleared up all material contradictions appearing between 
the statements recorded in those diaries and the evidence given in 
Court, the privilege of seeing the sta'^ements would not be of so much 
moment to the accused or his advisers. But a Court may be pressed for 
time, or may fail to appreciate the bearing of the statements in favour of 
the aocused, as was the case in Sheru Sha v. The Queen-Empress (2). I 
think, therefore that the privilege of seeing the previous statements of 
witnesses is one which should not be withheld from the accused unless it is 
quite clear that the Legislature intended it to bo withheld, and to my mind 
it is not clear that this was the intention of the Legislature. 

In regard to the particular case before us, I have carefully read the 
evidence, and I concur with the learned Chief Justice in thinking that the 
guilt of the appellant is not proved beyond reasonable doubt. I therefore 
concur in the order proposed. 

Banerji, J. — I, too, regret my inability to concur with tlio learned 
Chief Justioe on the principal question argued before u.s, uamely, whether 
an acoused person or bis agent is entitled to call [425] for and see for the 
purpose of cross-examining and impeaching the credit of witnesses caUed 
for the prosecution, previous statements made by the witnesses to a Police 
officer and reduced by him into writing, if those statements happen to be 
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embodied in the special diavy prepared by ti c Police officer under s. 172 
of tlieCode of Criminal Procedure. 1882. In mv opinion such statements 
do not form an integral part of the diary, aud are not entitled to the 
privilege given to a diary by s. 172. My reasons for this conclusion are 
geoerally the same as those seated in his jud,.^ment by my brother 
.•\ikman. 

Section 161 of the Code of Criiniiial Procedure empowers a Police 
officer making an investigation under ChaiHcr XIV to examine orally any 
person pupnosed to be acquainted with tlie facN and circumstances of the 
case, and to reduce into writing any statement made by the rerson so 
examined. Section 162 provide? thatsucli statement, unless it bo a dying 
declaration, shall not be used a.s evidence against the accused. It has 
been lield by this Court in <Juceii’Etnpr<;s;.% v. Taj Khan (1) that such 
statement ' when legally brouglit as evidence before the Court “ by being 
duly proved can be used in favour of an accused person. This is in 
consonance with s. 1. jo of the Kvidcnco .\ct. according to which one of 
the means by wiiich the credit of a witness may be impeached is proof 
of former statetnents inconsistent witli any part of his evidence which is 
liable to be cnntr.idicted.” Section l-lo of the same Act provides that a 
witness may he cross-examined as to i)revious statements made by him, 
rcducp.d into wriliuij and relevant to the matiers in fpjcstioii. “ but if if- 
is intended to contradict him by the writing, ids attention must, before 
the writing can he proved, be called to those parts of it which are used 
for tlio purpose of contradicting him.” If. therefore, the statement made 
to a Police otlicer by a witness for the pro.?ecution has been reduced 
into writing under s. 161 of the Code of Criminal Procedure, and 
it is intended to contradict the witness by the writing, the attention 
of the witness must bo called to the portion of the writing bv which 
[426] it is intended to contradict him, before proof of the written state- 
ment can be given. This it will he imp.-ssihle for tlie accused or his 
counsel to do, unless he has access to the writing and is allowed to call 
for and see it. In my opinion there is no reason for holding that a 
statement of a witness reduced into writing by a Police officer under s. 161 
and not embodied in the special diary of that officer is entitied to the 
privilege of s. J72. I am not aware of any ruling, and none has been cited 
to us, in which it was held that an accuspd person or his acent has not 
the right to call for and see the record of such a statemonb. Now. did the 
Legislature intend to deprive an a'^cused person of that right if the state- 
ment of a witness reduced into writing under s. 161 is, instead of being kept 
separate, incorporated in the diary? If iho Legiskbure has in unmistak- 
able language indicated such intention, a Court is bound to give effect to 
it. The object of the law of procedure including the law of evidence, is, 
or ought to be, as observed by Sir Barnes Peacock in Queen v. Nahadivip 
Goswavii (2) that the innocent shall bo protected and the guilty punished.’ 

It is undeniable that an accused person should he afl'orded every facility 
consistent with law to establish his innocence. One of the means by which 
he may establish his innocence is by proving that the evidence brought 
forward to prove his guilt is not credible, and the credibility of a witness 
may be shaken by showing that in material particulars lie has departed 
from a previous statement made by him in respr-ct of the same matter. It 
is impossible to believe that the Legislature ever intended to deprive an 
accused person of any of the facilities which he might have for proving his 
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innocence. I cannot conceive that in the case of a statement reduced to 1897 
writicg under s. 161, but not incorporated in the diary, the Legislature July 13. 

should have given an accused person tlie right which, in my opinion, he 

undoubtedly has of calling for and seeing that statement for the purpose of Appel- 
discrediting a witness brought forward to prove his guilt, and should LATE 
have taken away that right if the same statement hajmenod to ho embodied CRIMINAL, 
in the diary. I am unable to impute sucli [^27] inconsistency — 
to the Legislature. In my opinion it was not the intention of the A- 890= 
Legislature that statements r duced into writing by a Police officer under A.W.N. 
s. 161 should form a part of the diary prescribed in the tirst paragraph of U897J 174. 
s. 172 ; so that the prohibition contained in the second paragraph of that 
section as to the inspection of a diary by the accused or his agents was 
not meant to apply to such statements. I am not prepared to go the 
length of holding that the “ statement of the circumstances ascertained 
through his investigation ” by a Police officer, which be is required by 
8. 172 to set forth in his diary should not include a summary of what he 
may have ascertained from persons examined by him. The absence of 
such a summary from the diary is not likely to enable a Court to 
discover further evidence or possible sources of evidence, which, if 
brought before the Court, may throw additional light upon the guilt 
or innocence of the accused. ’ And this is the purpose for which ihe 
diary may, as Mr. Field rightly observes, be legitimately used by a 
Court (see note to s. 145 of the Evidence Act, 5th Edition, p. 640). 

There is nothing, however, in s. 172 which authorizes a Police officer 
to record in his diary the actual statement made by a i)erson examined 
by him. Such a statement stands on a ditlerent footing from what 
may be called the Police officer’s version of what he ascertained from 
a witness. And such a statement, whether it lias been taken down 
in the direct form or in the oblique narrative, does not in my opinion 
form an integral part of the diary, and is not entitled to the privilege 
conferred on a diary by s. 172. That privilege in my opinion 
extends only to what may legitimately form the contents of a diary. 

It may therefore extend to the Police officer’s version or summary 
of the statements made to him, but ic does not extend to the state- 
ments themselves. In lliis view one has not to read into the second 
paragraph of s. 172, an exception which is not provided by that paragraph. 

That section is not so happily worded as it might have been —otherwise 
the difficulty which we have now to meet would not have arisen, and 
the misuse of Police diaries by Courts and Magistrates on which the 
[428] learned Chief Justice has animadverted would not have taken place. 

The conclusion at which I have arrived is fortified by the ruling of 
McDonnell and Field, JJ., in 2'he Empress v. Jhuhboo Mnhton (1); of Mitter 
and Maepherson, JJ., in In the 7natter of Mahomed All Hadji v. 2 he 
Queen-Empress (2j ; Trevelyan and Hill, JJ., in Bikao KJian v. The 
Queen-Emp 7 ess !3) ; Trevelyan and Rampini, JJ., in Sheru Sha v. The 
Queen- Empress (4) ; and of my bi'othor Aikman and Mr, Justice Blennor- 
hassett in Queen-Empress v. liudr Sinqk (51. I see no reason for holding 
that so many learned Judges have come to au erroneous conclusion, a 
conclusion which, in my humble judgment, will fm*ther the administration 
of justice instead of retarding it, and is not inconsistent with anyMiing 
contained in the Code of Criminal Procedure. 

(1) 8 C. 7S9. (2) 16 0. 612, note. (3) 16 C. 610. 

(4) 20 0. 642. 16) 16 A. W. N (1896) 193. 
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As regards the other matters argued before ns and dealt with by the 
learned Chief Justice, I agree with him. I also concur in the order which 
he proposes to pass in this particular case. 

Bt the Court. — This appeal is allowed. The conviction is set aside. 
The appellant is acquitted, and the Court directs that lie be at once 
released. 


19 A. 428 = 17 A.W.N. {1897} 103. 

APPELLATE CIVIL. 

Before Mr. Juaticc Knox, and Mr. Justice Burkitt. 


Sri Raman L.-\lji Mahara.t {Plaintij[f) v. Sri Gopal Lalji 
Maharaj and others (Dcfeiu}ants)r [loth April, 1897.] 

Trust^Joinl trustees of tonple^Suit for imrlition of ritjhis as trustees. 

Held that rights as joint trustees to the managcmoot of and superintoDdence 
of worship at certain temples, nono of tho trustees having any personal pecuniary 
interest in the tomplc.s or their income, could not be made the subject of partition 
by a Civil Court, that is to say, that a Civil Court was not competent to grant a 
dcccco declaring that each of such trustees in rotation should foracertaindefioite 
period enjoy oxclusivoly the rights of management and [429j superintendence. 
Mitta Kunth Audhienrry v. Neerunjun Audhicarry II), Mancharam v. Pran- 
skankar (2). Limba biti Krishna v. Rama hiu Pimplu 13), Anandamoyi Chaudrani 
V. Daikant Nath Rae (1), Pranshankar v. Prannaih (5), and Rom Soondur 
Thakur v. Taruck Chunder Turkoruttun (6), referred to. 

[R., 32 M. 167 = 19 M.L.J. 59 = 4 M.L.T. 486 = 2 Ind. Cas. 341 (342); 12 C.W.N. 
98; D., 27 M. 192=13 M.L.J. 341.] 

This appeal arose out of a suit relating to two temples situated in 
Muttra and Gokul. The parties to the suit were members of tho same 
family as indicated in the following genealogical table: — 


BRI-JPALJ!. 


Bithal Nathji. 


I 

Parsotam Lalji. 


Kalian Raiji. Brij Nathji. 

I 

Gopal Lalji 

(dofendantj. | | 

Gidhar Lalji Madhsudan 
(defendant). Lalji 

(defendant). 


Raman Lalji 
(Plainti^). 

1 


Brijpalji 
(defendant 
pro forma). 


Ghansbam 

Lalji 

(defendant 
pro forma). 

I 

Damodat Lalji. 


The plaintiSf came into Court alleging that he and the defendants 
were descendants of a common ancestor, as shown in the above genea* 
logical tree, whose two sons Bithal Nathji and Parsotam Lalji were joint 
managers of the temples in suit, together with other temples and a large 
amount of property ; that the plaintiff was the son of Parsotam Lalji 

• First Appeal, No. 104 of 1896, from a decree of Maulvi Aziz-ul-Bahman. Subordi- 
nate Judge of Agra, dated the 14th March 1896. 

(1) 14 B.L.B. 166. (2) S B. 298. (3) 13 B. 548. 

(4) 8 W.R. 193. (5) 1 B.H.O.R. 12. (6) 19 W.R. 28. 
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and the defendants, grandsons of Bitbal Nathji ; that after the death of 1897 
the two brothers the plaintill and Kalian Raiji and Brij Nathji, sons of Apkil15. 

Bithftl Nabhji, became owners and managers of the temples and other 

properties and in possession of the same in the same manner as their Appel- 

anoestors ; that on the 4th of March 1888 an agreement to refer to LATE 

arbitration was entered into between the plaintiff on the one part and Civil. 

Kalian Raiji and Bitbal Nathji on the other part, in consequence of — 

which an award was made on the 15th of March 1888 whereby all the A. 428» 
other temples and [430] properties belonging to the parties wore divided A.W.N. 
between them, the temples and properties now in suit remaining joint. ( 1897 ) 103 . 

The plaintiff further alleged that in consequence of misunderstand- 
ings and disagreements between the parties the temples and properties 
appertaining to them were not being properly managed, and that there 
was a likelihood of further disagreement and disturbances. The plaintiff 
accordingly prayed that the Court might pass an order directing that 
each party should remain in possession of the temples and other proper- 
ties in suit for a certain specified period, and, secondly, that orders should 
be passed by the Court regarding the protection of the goods and other 
effects and properties belonging to the said temples, and regarding the 
appointments, dismissal and performances of duties of the servants at- 
tached to the temples in suit, and also regarding the mode of residence of 
the parties in the buildings attached to the temples and as to their repairs. 

The defendants objected to the plaintiffs' claim m toto, denying that 
the properties in suit were joint or that the plaintiff bad any right in them, 
and alleging that the succession to the temple properties was by primoge- 
niture. There were also various technical pleas raised. 

The Court of first instance (Subordinate Judge of Agra) dismissed the 
suit 80 far as the first relief claimed by the plaintiff was concerned ; but 
drew up a general scheme for the management of the temples and the 
property belonging to them. 

From this decree the plaintiff appealed to the High Court. 

Pandit Stindar Lai, Babu Satya Chandar Mukerji and Munsbi 
Kalindi Prasad, for the appellant. 

Mr. D, N. Banerji, for the respondents. 

JUDGMENT. 

Burkitt, J. (Knox, J., concurring):— This is an appeal by the plaint- 
iff against a decree of the Subordinate Judge of Agra. The parties are the 
descendants of two brothers whose family from time immemorial had been 
the hereditary trustees and managers of certain temples at Muttra and 
Gokul and of the endowments appertaining to them. It appears that some- 
time [431] before suit most of the landed property had been by a friendly 
arbitration divided between them, but that the temples were left joint. 

In the 10th paragraph of the plaint it was alleged that for some time there 
bad been disagreements between the parties as to the employment and 
dismissal of servants, the distribution of offerings made at the temple, the 
expenses of daily worship, &o., &c., and that there was an apprehension of 
disturbances, loss of property, &c. The plaintiff therefore prayed the 
Court to declare that each party was ectitled to manage and superintend 
the temples in turn and to give proper instructions for the custody of the 
property appertaining to the temples, for the appointment of servants and 
such matters, and for the mode of living of the parties in the bouses 
appertaining to the temples as well as for the repairs of the houses. 

977 



19 All. 532 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1897 

APim. 15. 

Appel- 

late 

Civil. 

19 A. 428 = 
17 A.W.N. 
(1897) 103. 


As to the last mentionen matter, the plaiotifif rluring the hearing of 
the suit explaineti (vide No. 506 of the record, at p. 19 of the respondents' 
printed book) that the dwelling-honsrs in question belong to the temples, 
that the plaintiff did not desire to have them partitioned, but wished that 
the parties should live in them as hibherro and that the Court should give 
directions as to their repair. A similar disclaimer of any desire to parti- 
tion was made as to certain haithaks, or sitting-rooms. 

On the following day (March 7th, 1895) anotiior and most important 
admission was made on behalf of tlie plaintiff, and was concurred in on 
behalf of the defendants. According to that admission neither party has 
any personal pecuniary interest in the income of the temples, whether from 
property belonging to them or from offerings made by worahippers ; all the 
income is declared by both parties to belong to the temples and to them 
only. This admission has the effect of correcting a statement made in 
the 7th paragraph of the plaint to the effect that “ if there be any surplus 
income the parties appropriate it.” It further is clear that in this case 
there is no dispute between the parties as to their right to share in the 
performance of the worship of the itloU in the temples. The ceremonies 
of public worship are, as appears [432] from tlie plaint, performed by the 
servants attached to the temples and the parties are at liberty to take 
whatever share they please in them. Accordingly, on the allegations of 
the plaint and on the admission of the parties, it is clear that those temples 
are trust property in which none of the parties have any pecuniary interest, 
and that from time immemorial the management has been joint in the 
hands of the family to which the parties belong. 

Thus the main relief asked for in the plaint narrowed itself down to a 
prayer that the Court would partition their duties as trustees and mana- 
gers between the parties, and would fix stated periods during which each 
party in turn would hold exclusive possession of the temples and carry on 
the management. It was suggested that a period of si.x months in each 
year should be assigned bo each. 

The Subordinate Judge who tried the suit refused to grant to the 
plaintiff the relief he asked for. In a carefully considered judgment the 
Subordinate Judge pointed out most properly that this suit was not one for 
a declaration of plaintiff's right to share in conducting public worship at 
the temple and to a participation in the offerings. As to that matter 
be showed there was no dispute whatever, the real dispute being as to 
plaintiff’s claim to bold the management “in turn.” 

The plaintiff appeals, contending that the relief asked for by him 
should have been granted. That was the only one of the grounds of 
appeal which was argued before us. 

In support of his contention the learned vakil for the appellant citod 
to us several cases from the Bombay and Calcutta reports, e-O-, 

Kunth Audkicarry v. Neerunjiin Andhtcarry (1). This case clearly is 
not in point in the present appeal. It was a case in which a per* 
son. who possessed jointly with others a right to worship at a certain 
shrine and to participate in the offerings, prayed to have his right partition- 
ed from those of his co-sharers and bo have periods fixed during which he 
might exercise it. The High Court held that such a right was a property 
[433] which could be partitioned like other kinds of property. 
Mancharam v. PranshanJear (2) the Bombay High Court held that a 
transfer by a divided Hindu of his right to perform public worship and to 


(1) U B.L.B. 166. 


2) 6 B. 293. 
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participate in the offerings at the temple was not invalid. The cases Liviba 
bin Krishna v. Rama bin Pmplu (1). Anandamoyi Chandrr.ni v. Baikant 
Nath Rae (2) and Pranshankar v. Pra^inath {S) wore cases in which the 
plaintiffs set up their ri‘4ht to conduct uubho worship and to receive a 
share in the offerings made at the temples, and Ram Soondur Thakoor 
V. Taruck Ohmder Turkoruttun (4) svas a suit in which to establisli similar 
rights the plaintiff sought to be authorized to remove an idol to his- 
house. 

All the above cases differ essetitially from the present case in that in 
all of them there was a dispute as to tlie plaintiff’s right to share in the 
manner set up by them in the performance of public worship and to receive 
a share in the offerings. Such cases cannot be considered as in any way 
laying down a rule applicable to the present case in which there is no such 
dispute. 

The parties here are the joint managing trustees of the temples, 
whose duty it is as such to manage th^ affairs to the best of their united 
abilities, a duty whicii they undertook to perform when they accepted 
the trust. They have no rights of property or any personal pecuniary 
interest in the subject-matter of the trust. Is then one of such trustees 
entitled to ask a Court to partition the duties of the trust between himself 
and his co-trustees, and, e.g., to give to him the exclusive management of, 
and possession of, the trust property for, say, six months in each year, 
putting the other trustees entirely aside during his period of management ? 
We think not. We regard the body of trustees as being each of them not 
merely entitled, hut also as being obliged by his acceptance of the trust to 
act jointly at all times with the others in the management of the trust 
property. The duty incumbent on the trustees is ono incumbent on them 
acting jointly, and is not a ‘^'property ” [434] personal to any one of them 
individually or to all of them jointly. As it is not a personal property, 
it does nob come under the rule as to partition laid down in the ffrst of 
tlie cases cited above. Such a duty cannot in our opinion be partitioned. 

Something was said at the hearing as to the partition by arbitration 
which had already been made by the parties. No issue was raised before 
us as to that partition. It is therefore unnecessary for us to express any 
opinion as to whether it is a valid instrument or not. We concur with 
the lower Court in hultling that the appellant is not entitled to partition 
in this case. We therefore dismiss this appeal with costs. 

Appeal dismissed. 


(1) 13 B. 648. (2) 8 W.R. 193. (3) IB.H.O.R. 12. (4) 19 W.R. 28 
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APPELLATE CIVIL. 

Before Mr. Justice Banarji and Mr. Justice Aiknian, 


[Yol. 


Balkishan Das and others (Defendants) v. W. F. Legge 

[23rd April, 1897.] 

Mortgage by comHtio7ial sale^Sale ivith a right of re-purchnse -Coiulitional sale effected 
by two contcmpora^ieous deeds— Evidence dehors the documtits admissible to show 
what the tramaclion Tealhj ivaSe 

The plaintiff and tho defendants oxc^utocl upon iho s^rae day two documents, 
The one purported to be a deed of .absolute .sale of a certain estate by tho 
plaintiff to tho defendants. The other was an agreemonc by which the defendants 
covenanted, upon payment of a certain sum by a specified date, to reconvey the 
property sold by tho first mentioned deed. 

Held, that evidence was admissible dehors the documents to show that tbo 
intention of the parties was nob to effect an out and out sale with merely a right 
of re-purchase under certain conditions loft in the vendor, but to constitute a 
mortgage by conditional sale, or bai-bilwafa. 

The mere fact of a deed of absolute sale being accompanied by another deed 

giMDg.a right of re-purchase will not, for that reason alone, constitute the 

transaction one of mortgage, but tho intention of the parties must be gathered 

from the terms of the deeds or from tho surrounding circumstances or from 
both. 

Aldersonv. TVhife (1), Lincoln v. Wright (2). Bhagwan Sahai v. Bhagwan 
Dxn (3). All Ahmad v. Tlahmat ullah (4), Bamasami Sastrigal v. [438] 
Samiyapyanayakarx (5), Bapaji Apaji Senavaraji Marvadi {Q), Bhup Kuar, 
V. Muhammodi Begam (7). and Venkappa Chettiv. Akku (8), referred to. 

[Affirmed. 22 A. 149 = 4 CAV.N. 153(P.C.) = 2 Bom. L.R. 523 = 27 LA. 58 = 7 Sar. 
P-C.J. GOl; R,. 29 A. 70S <P.C.) = 4 A.L.J. 737 = 9 Bom. L.R. 851 = 
11 C.W.N. 913 = 17 M.L.J. 400; 2 Bom. L.R. 1058; 5 C.W.N. 351 ; 11 Ind. 
Gas. 124 (125) ; 19 Ind. Gas. 729 ; 4 O.C. 3l (57) ; 72 P.R. 1901 = 114 P.L.R, 
1901:6S.L.R. 245 (246).] 


The facts of this case are fully stated io the judgment of the Court. 
The Hon ble TF. M, Colvin, Messrs. T. ConlaJi and D. N. Banerji, and 
Munshi Madho Prasad, for the appellants. 

Messrs. L. DeOruijiher, E. Chaniicr and G. P. Boys, for the respon- 
dents. 

JUDGMENT. 


Banerji and Airman. JJ.— The plaintiff in the suit, out of which 
this appeal has arisen was the owner of an estate, called Taluqa Pataila, 
in the district of Jaunpur. which he obtained from the Government in 
1861, as a reward for services done during the mutiny. He was also an 
indigo planter, carrying on a factory called the Basharatpur concern. In 
1869 he mortgaged the Taluqa to Mr. W. Smyth for Rs. 1,30,000. In 
order to discharge the debt due to Mr. Smyth, he, on the 8th of April, 
1872, executed two deeds in favour of Balkishan Das, defendant, and his 
brother Hari Das, the deceased father of the other defendants. One of 
these was a deed of simple mortgage forRs. 1,25.000, in which the Taluqa 
Pataila was mortgaged, and the other was an instrument called a deed of 
estimate, securing a sum of Rs. 60,000. A part of this amount was 


• First Appeal, No. 52 of 1895, from a decree of Rai Anant Ram, Sabordinate 
Judge of Jaunpur, dated the 8th February 1395. 

(1) 2 De G. and J. 97 (105). (2) 4 DeG. and J. 16. (3) 17 I.A. 98 = 12 A. 387. 

\t\ ^ (6) 2 B. 231. 

(7) 6 A. 87. (8) 7 M.H.G.R. 219. 
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appropriated to the discharge of the mortgage in favour of Smyth, and the 
remainder was an advance taken for the purpose of manufacturing indigo. 
In the deed last mentioned certain factories and houses were hypothecat- 
ed. On the 4th of February, 1673, two documents were executed which 
have given rise to the present litigation. One of them was a deed of 
absolute sale of Taluqa Pataila executed by the plaintiff in favour of 
Balkishan Das and Hari Das for a consideration of Rs. 1,50,000. The 
other was a deed of agreement {i(jrarna7)ia) executed by Balkishan Das and 
Hari Das in favour of the plaintiff, Mr. Legge, in which they covenanted 
that if the vendor paid on the Ist of March, 1876, the sum of Rs. 1,65, 000 
in a lump sum, together with any amount which might remain due 

on account of advances annually made for the purpose of carrying on the 
Basharatpur indigo factory, the property conveyed by the deed of sale 
would be by them re-conveyed to Mr. Legge. Ibis alleged on behalf of the 
plaintiff that these two deeds constitute a mortgage by conditional sale 
which the plaintiff is entitled to redeem, and the present suit was brought 
to redeem that mortgage. 

On the other hand the defendants’ case is that the transaction be- 
tween the parties was one of absolute sale with a right of re-purchase on or 
before the Ist of March, 1876, and that the plaintiff, nob having exercised 
the right within the time fixed, is no longer entitled to get back the pro- 
perty. The simple issue, therefore, is whether the transaction evidenced 
by the two deeds of the 4th of February, 1873, was, as alleged by the 
plaintiff, a mortgage by conditional sale, or, as alleged by the defendants, 
an absolute sale with a limited right of re-purchase. The Court below has 
held that the transaction was one of mortgage and has granted to the plain- 
tiff a decree for redemption, conditional upon the payment of certain 
amounts to which we shall refer hereafter. The defendants have prefer- 
red this appeal, and the plaintiff has filed objections under s. 561 of the 


Code of Civil Procedure. 

There can be no doubt that the deed executed by the plaintiff on the 
4th of February, 1873, is on the face of it a deed of absolute sale. But 
that circumstance alone would not preclude the Court from considering 
whether the transaction was in reality a mortgage by conditional sale. A 
mortgage by conditional sale is thus defined in cl. (c) of s. 58 of Act 
No. IV of 1882 : — “ Where the mortgagor ostensibly sells the mortgaged 
property, on condition that on default of payment of the mortgage money 
on a certain date the sale shall become absolute, or on condition that on 
such payment being made the sale shall become void, or, on condition 
that on such payment being made the buyer shall transfer the property to 
the seller, the transaction is called a mortgage by conditional sale. A 
transaction, therefore, which on the face of it is a sale, may be in reality 
a mortgage by conditional [437] sale, if it comes within the above defini- 
tion. In order to determine whether the transaction is a mortgage, or 
sale with a condition of re-purobase, what we have to look to is the inten- 
tion of the parties. This intention may be gathered from the terms of the 
deeds, or from the surrounding circumstances, or from both. That evid- 
ence dshors the documents is admissible to prove the intention is well esta- 
blished by numerous authorities, of which we need only refer to Alde'^on 
V. White (1), Lincoln v. Wright (2), and to the decision of their Lordships 
of the Privy Oounoil in the case of Bhagtoan Sahai v. Bhagwan Dm (3). 
In that case, as in the present, there were two documents of even date, 


(1)2^8. G. and J. 97, (105). (Q) 4 De. G. and J. 16. (3) 17 I.A. 98-12 A. 387. 
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one being a deed of absolute sale, the other being a contract by the vendee 
to give the vendor a right to re-purchas;e on payment of the sale price 
within t»’n ye.irs. Their Lordships held on a construction of those docu- 
ments that the transaction between the parties was not one of mortgage, 
but was one of absolute sale with a right to re-ourchase. The effect of 
that ruling, in our opinion, is that the mere fact uf a deed of absolute sale 
being acconripanied by another deed giving to the vendor a right of repur- 
chase would not for that reason alone constitute the transaction one of 
morcgaef. Still, as was observed in the judgment of this Court in Ali 
AhTTiafi V. Uahmat-v.llah (1), in which the above ruling was considered, 
this Court would be bound to follow that ruling in any casein which the 
circumstances are similar. 

We have, therefore, to consider whether the circunnstauces of this 
case are similar to those of the case of Bhamvnn Sahai v. Bhagwan Dm 
referred to above. From the ph'^adings in that case it appears that the 
only defence raised in it was whether the deed coi. furring on the vendor 
the right of re-purchase was a genuine document. With the exception 
of the documents themselves thorn was no evidence to sliow the intention 
of the contracting parties in reg »r.l to the transaction. On this point we 
have [4383 satisfied ourselves by a reference to the records of the case. 
This being so. their Lordships could not hut hold that the transaction 
was one of sale with a right of re- purchase. 

Before proceeding to consider the nature of the transaction entered 
into by the parlies on the 1th of February, 1H73. may observe that 
that transaction took place long before the Transfer of Property Act 
of 1682 was enacted, and that, according lo I he plainliff, the transaction 
was what is known iu these Provinces as n hai^btl-icofa m.prbgag 0 , 
which is a mortgage by condition tl sale. As was observed in Ali 
Ahmad v. Itahmoi-ullnh fl) this fonn of mortgage *' was introduced to 
enable Muhammadans, contrar> lo the prece'pt of the ^[ubammadan law 
against lending money at interest, to lend money at interest and to obtain 
security for the re-payment of Mm principal and interest." It was also 
observe<l tliat a mortgage transaction of this description was understood 
by the people of these Provinces “as being cfipai)le of being effected in 
different ways, as for instance, by a deed which purported to assign the 
property absolutely, but which coutaine-l a stipulation for a right of 
re-purchase, or by two contemporaneous deeds?, one of which purported 
to effect an absolute and unconditional sale, and the other of which was 
an agreement that the apparent vendor should have a right of re-purchase. 
See also the observations of Turner, C.J.. on the same subject in Bama- 
sami Sastrigal v. Saviiyappanayahan (2). We may add, as was also 
observed in Ali Ahmad v. Rahmat-^illah , that in this part, of India 
Muhammadan forms of conveyancing were lollowed for many centuries 
and are still not uncommon. 

We may also remark that in our experience an absolute sale with a 
right of re-purchase is very rare in these Provinces, and that, before the 
decision of their Lordships of the Privy Council in Bhatnvan Sahai v. 
Bhagwan Din^ the usual conception was that where there were two con- 
temporaneous deeds, one of which was a deed of absolute sale and the 
other an agreement conferring [439] on the ostensible vendor a right of 
re-purchase, the transactiou constituted a hai-hiUwafa or mortgage by 
conditional sale. In our opinion it is necessary to bear these facts in mind 


(I) 14 A. 195. 
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in considering what the intention of the contracting varties was when they 
entered into the transaction. 

As we have stated above, Taluqa Putaila, tbe property which the 
plaintiff ?eeks to redeem in this suit, was mortgaaed by him to Mr' 

W. Smyth for Rs. 1,30,000 in 1869. The plaintiff was unable to discharge 
that mortgage, and in order to raise funds, not only for re-paying the debt 
due to Mr. Smyth, but also for carrying on his indigo concern, the 
plaintiff was on the look-out for a banker. He was introduced to 
Hari Das and Balkishan Da**, two rich bankers of Benares. He A.W.N. 
borrowed from them Rs. 1,85.000 under the two deed:^ of the 8th of (1897j 109. 
April, 1872, to which we have referred above, discharged the mort- 
gage in favour of Mr. Smyth, and allowed Rs. 40,000 out of the amount 
of the instrument called the deed of estimate to remain in the hands of the 
creditors to be drawn on from time to time for carrying on the indigo 
concern. It was evidently in the contemplation of the parties that in 
future years similar estimates would he prepared as to the requirements of 
the plaintiff for his indigo business and advances taken from Hari Dasand 
Balkishan Das to meet those requirements, and that the amounts advancea 
would be re-paid out of the proceeds of the sale of ituligo. We have 
referred to this fact as it has a considerable bearing on the terms of the 
agreement of the 4th of February, 1873. The circumstances which, 
according to the plaintiff, led to the execution of the two deeds of that date 
wero these. In January, 1873, the sum of Rs. 1,90,000 was due to Hari 
Das and Balkishan Das by the plaintiff and his partner, one Da Momet, 
on account of principal and interest due upon the instruments of the 8th 
of April, 1872. The plaintiff asked Hari Das to make him furt her advances. 

He refused on the ground that De Momet was an unlucky man, but 
agreed to help the plaintiff if De Momet could be got rid of. De Momet 
agreed to retire, and executed two deeds in [440] favour of the 
plaintiff on the 14th of January, 1873, and withdrew from the partner- 
ship. The plaintiff states that he informed Hari Das of this and met 
him at Benares at the house of Mr. Smyth. We may remark in passing 
that at the period referred to Balkishan Das was very young, and Hari Das 
was the leading member of the firm, which belonged to the two brotheia. 

What next happened we will state in the plaintiffs own woids. 

** Mr. Smyth suggested that Hari Das would reduce the interest if he were 
put in possession of Pataila. Hari Das then said that he would like 
to see the estate first of all. A few days afterwards Hari Das saw the 
estate and I met him at the Kataban factory. Hari Das approved 
of the estate and asked me to sell it out and out. I declined and refused 
to sell on any account. After this Hari Das agreed to take possession 
of Pataila and said that I should execute a bai-hil-wafa mortgage with 
possession. The exact terms were not then settled. He was ^xious to 
go away, and said he would send me a draft from Benares. He subse- 
quently sent me the draft * * *. There were two drafts. I objected to 
the form of the document, which seemed to me to be a sale. Han 
said that with the iqramama it would be a hai-hil-wafa mortgage, and tna,t 
this was the ordinary form of a mortgage with possession. I then con- 
sulted Mr. Man (a pleader, who was putting up in the same house o 
Mr. Nickels). Mr. Man told me that the two documents made a bat- 
bil-wafa, bub I was to be sure that the iqramama was to be executed 
at the same time as the other deed. The terms settled were that 
Rs. 1,50.000 were bo be lent on the taluqa, the profits to go for interest, 
and I was to pay Rs. 15.000 extra, as Hari Das said this was 
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be one of a hai-hil-wafa mortgage, that is, of a mortgage by conditional 

Appel- 

LATE Now let us see whether the terms of the deed itself afford any 

Civil evidence of such intention. Those terms, as translated and printed at 

p. 21 of the appellant's paper book, are as follows: — [441] *’ We the 

19 1.434= executants, therefore, of our own free will and accord, covenant and 
17 A.W.N. declare that if the said vendor pays on the Ist of March, 1876, the amount 
(1897) 109. of Rs. 1,65,000 in a lump sum, we shall sell to the said vendor the whole 

of the said ilaqa sold, as it exists at present, for the said amount of 
Rs. 1,65,000, and we shall cause everything connected with mutation of 
names, to bo done: neither we nor our heirs shall have any objection 
thereto. If we or our heirs raise any objections to receive the money or 
relinquish the property, the vendor shall ho competent to deposit the said 
amoant in cash in the Government treasury, by virtue of this agreement, 
and obtain possession of the ilaqa, we shall have no sort of objection to 
it. It has further been stipulated between us, the executants and the 
vendor, that the latter would also have to pay, along with this amount, 
whatever money may be due to us by the vendor at the time, in the 
event of additions and alterations being made annually with our consent 
in the amount of estimate of the concern of the Basharatpur factory, and 
the sahib shall not be competent to effect a sale (sic. repurchase) until 
the payment of the estimate money relating to the factories of the 
Basharatpur concern. We shall recover from the vendor any amount of 
arrears that may be due to us by the tenants by making an assignment 
thereof in favour of the vendor, and after the expiry of the Ist of March, 
1876, the said vendor shall not be competent either to pay the money or 
to make the purchase, and the conditions of this deed of agreement shall 
be deemed to bo null and void.’' 

The first clause to which we wish to refer is that which provides that 
in the event of the refusal of Hari Das and Balkishan Das or their heirs 
to receive the amount, upon the payment of which the property was to be 
re-conveyed, the plaintiff would be competent to deposit that amount in the 
Government Treasury. Regulation I of 1798, which is entitled " A regu- 
lation to prevent fraud and injustice in conditional sales of land under 
deeds of bai-bihivafa or other deeds of the sanne nature," provides in its 
second section that a borrower of money under a deed of bai-btl-wafa 
[442] or other deed of conditional sale who may be desirous to redeem his 
land may tender to the lender the amout due to him or deposit that 
amount “ in the dewany adawlut of the city or zila in which the land may 
be situated." There was no other authority sanctioning the deposit of 
money of this description in a Government Treasury. It seems to us, 
therefore, that the provision in the deed as to the deposit in the Govern- 
ment Treasury of the money payable by the plaintiff evidently referred to 
the deposit which could be made under Regulation I of 1798, and this 
circumstance, to our minds, strongly indicates that the parties contem* 
plated the transaction to be one of loan secured by a mortgage. The sti- 
pulation as to payment into the Government Treasury in the event of the 
vendees refusing to receive the money would, as the learned counsel for 
the appellants was forced to admit, be meaningless if the agreement ww 
merely a promise by the vendees to ra-sell the property on certain 
terms, as in such a case no Government Treasury would receive the money . 
whereas, if it were a mortgage, the money would, if the mortgagees refused 

264 



IX.] BALKISHAN DAS V. W. F. LEGGE 19 All. 444 

to take it, be lodged ia the GoveromeDt Treasury through the medium of 
the Oivil Oourt. 

A similar indication is afforded by the next clause in the deed, which 
provides that upon payment of a lump sum of Bs. 1,65,000, in addition to 
other amounts, within three years, a re-sale could be obtained. The 
amount of consideration for the sale-deed executed by the plaintiffs was, 
as we have said, Bs. 1,50,000. It is not likely that the value of the pro- 
perty would have increased by Bs. 15.000 at the end of three years. That 
amount was therefore to be paid to Hari Das and Balkishan Das for the 
use of Bs. 1,50,000 for three years, that is, at the rate of Bs. 5,000 per 
annum. During this period of three years those persons wore to enjoy the 
usufruct of the property, which, according to Balkishan Das, (see p. 33 of 
the appellants* book) amounted to about Bs. 10,000 a year, so that they wore 
to obtain during the three years Bs. 15,000 a year, — a sum which exactly 
represents the interest on Bs. 1,50,000 at the rate of 10 per cent, per annum. 
[4«] It seems to us, therefore, that the payment of the additional sum 
of Bs. 15,000 was stipulated for in order to secure to Hari Das and Bal- 
kishan Das interest on the Bs. 15,000 at 10 per cent, per annum. And 
this oiroumstanoe is to our minds a clear indication that the transaction 
was one of a loan and not of an out and out purchase. 

There is yet another provision in the deed which indicates the real 
nature of the transaction. It is to the effect that, in order to entitle the 
plaintiff to obtain a re-oonveyanoo of the property, he was to pay, along with 
the Bs. 1,65,000 aforesaid, whatever sums might be found to be due on 
account of the estimate being altered and renewed from year to year by 
mutual consent. According to this provision, which has not been very 
accurately translated, the plaintiff was to pay, not only the Bs. 1,50,000, 
the consideration-money for the so-called sale, not only an additional sum 
of Bs- 15,000 on account of what we consider to be interest, not only the 
amount which might be due on account of advances made for carrying on 
the indigo concern of the plaintiff, bub also the balance of any future 
advances that might be made for the same purpose. 

The deed thus secured re-payment not only of past advances, but also 
of advances to be made in the future. We bed that on the 6th of April, 
1873, that is, subsequently to the date of the deed in question, the plain- 
tiff executed in favour of Hari Das and Balkishan Das a deed of estimate 
for carrying on his indigo concern, for the sum of Bs. 75.000. It appears 
from a deed executed by the plaintiff on the 3rd of March, 1874, that 
Bs. 70,646-14-3 was due upon the deed of the 6bh of April, 1873, up to the 
25bh of January, 1874, and that by the deed of the 3rd of March, 1874, a 
further advance was taken of Bs. 30,000. For this total sum of 
Bs. 1,00,646-14-3 the only securities held by Hari Das and Balkishan Das 
were Es. 8,000 agreed to be paid on account of interest by Kelly & Co., of 
Oaloutba ; Bs. 6,000 which Mr. Nickels undertook to pay ; and factories and 
bungalows which were subsequently purchased by Hari Das and Balkishan 
[444] Das themselves for Bs. 66,000. There was still a sum of 
Bs. 21,546-14-6 and interest thereon, which would, save for the precarious 
outturn of indigo, remain unsecured, unless, as has been urged with much 
force on behalf of the plaintiff, the security for this sum was the property 
nowin question. It would thus appear that Hari Das and Balkishan Das 
themselves looked to the Fataila property as security for future advances, 
and this they could nob have done had the property been absolutely sold 
to them. We are therefore of opinion that the iqramama of the 4bh 
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of February, 1873, itself siffords intrinsic evidence showing that the 
transaction was intended by the contracting parties to be one of mortgage 
and not an absolute sale with a right of re-purchase. 

There are maov extraneous circumstances whiclj we think lead to 
the same ccnclus-ion. The iqrarnama of the 4th of February. 1873, was 
stamped as a declanition of trust and nob as agreeinent, arul this shows 
that thn parties did not understand it to he an agreement to re-sell. 
Anotlier circumstance is the aDseoee of a motive for the plaintiff to part 
Hl)Soluttlv with the most valuable portion of the property he possessed. 
It- is clear that he was anxious to continue his indigo concern, and for that 
purpose he was in need of funds, which h(' could raise without difficulty if be 
retained in his hands the equity of redemption <.'f the property in question. 
It is uct likely, therefore, that he eniered into a contract of the nature 
alleged by the deferidants, A third circumstance is the form adopted — a 
form commonly used in these I’rovinces to represent a }»<ii-bil-wafa mort- 
gage. S. fourth circumstance is the paucit\ of instances in this part of 
the country of ahsolutr sales with an option of re-purchase, which 
renders it luilikely that tlie parties entered into a transaction of that 
description, almost unknown in these Provinces. A fifth, and by 
no means an unimiortant, ciicumstance is the value of the pro- 
perty. Taking the figures given by Balkislian Das (see p. 33 of the 
appellant’s hook) thw income from the estate, exclusive of rent in 
kind, was. in 1873, 11s. 17,299-3-0. Ic appears from the [ 445 ] mort- 
gage deed of the 8th of April, 1872, that (ho revemie was 
Rs. 6.506-10-0. The profits therefore amounted to at least Ks. 10.792-9-0 
per annum. Whilst it is asoerfe-l mi behalf of tlic dofoi.dants that the 
market value of such piof crty i.s lf‘{ years’ purchase, it has been shown 
on lelialf of tho plainlifl that it varies from 22 1o 25 years’ purchase. As 
the |.ropeity is situated in a perraanentlv f-eftlr-d district, probabilities are 
in favour rf the valuation allegrd on behalf of t lie plaintiff. So that the 
property was wortli more than 2i lakhs of rupees, and tl e consideration for 
the alleged }• ale was inadequate. Alrhongh, as Mr. argues, this 

inadequacy of consioeration may not he a conclusive tf st, it is certainly, 
in our opinion, one of tho tests by whicli the real nature of the transaction 
may be determined. sixth ciicumsfance is the existence of the relation 
of debtor riuI creditor betwtenthe pariies previously to the date of the 
transaction in question, at.d this circumstance renders it probable that the 
same relation was continued. 

We have thus from the terms cf tire deed iist-'f and from the 
surrounding circumstances almost all 1 1 0 criteria by which, according to 
Butler, as quoted in Uapaji Apaji v. Senavaraji Marvadi (1) it may 
judged whether the transaction was intended to be a mortgage by condi- 
tional sale or an absolute sale with an option of re-purchase. We agree 
with Westropp, C.J.. that the bests enunoeraled by Mr. Butler are not 
the only tests, and we are of opinion that there may be many other circum- 
stances, such as exist in this case, which indicate the true character 
of the transaction. 

It is true that one criterion, according to the English authorities, for 
deciding whether (he transaclim is a mortgage or not is tho presence or 
absence of a right in tho grantor to recover the amount on payment of 
which the propertv is to bo ro-conveyed. and this test was applied by the 
Bombay High Court in the case cited above. We are, however, of opimoo 


(1) 2 b. 231 (244 and 245). 
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that this test cannot be applied t.o the case of bai-hil-wafa mortgages 
which obtain in t446] these Provinces and are unknown in the Presidentry 
of Bombay. In the case of such mortgages, which are mortgages by condi- 
tional sale, the mortgagee has no personal remedy against the mortgagor for 
the mortgage money, and his only re(u-*<ly is a decree for foreclosure (see 
8. 87 of Act No. IV of 1882), and tliorrfore the test referred to above cannot 
in these Provinces enable a Court to decide as to tlie character of the tran- 
saction fsee Tagore Law Lectures on Mortgage by Dr. Rashbehary 
Ghose, 2nd edition, p. 199). For the above reason the rulings of the Bombay 
High Court relied upon by the learned counsel for the appellants are 
distinguishable from the present case. The decision of this Court in Bhup 
Kuar V, Muhammadi Begavi (1) and of the Madras High Court in Vmkappa 
Chetii V. Akku (2), also relied upon hy the learned counsel, have no appli- 
cation, as the two deeds in question in those cases were not of 
contemporaneous date. 

Turning now to the oral evidence in this case, we have tlie evidence 
of the plaintiff himself which we have quoted at length in an earlier part 
of this judgment. The nlaintiff, Mr. Legge, is an old man, seventy live 
years of age, and his statements on this point are home out in important 
particulars. Moreover, it is not in the present suit that he has for the 
first time asserted that the transaction into which he entered with regard to 
the Pataila estate was a mortgage by conditional sale and not an abso* 
luto sale. On the 26th of May, 1876, only about three months after 
the date on which, according to the defendants he could have exercised 
his option of re-purchase, he stated in a deposition given by liim in a 
suit brought against him by Hari Das and Balkishan Das that ho 
had made a conditional sale of the estate in favour of those per- 
sons, and be reiterated the same statement in the written statement 
filed by him in that case (see pt). 28 ami 29 of the respondent’s hook). 
It is true that no issue arose in that case as to the nature of the tran- 
saction now in question, but as the statement was made it would in 
all probability have been traversed bv Hari Das and Balkishan Das, 
[447] and woul i not have been allowed to go unchallenged had it been 
absolutely untrue. Wo cannot suppose that so far back as 1876, when 
the plaintiff had no immediate prospect of being able to claim the pro- 
perty, he made an untrue statement in order to make evidence for a suit 
for redemption which he might possiblv bring in the distant future. The 
fact of his making the statements to which we have referred affords strong 
corroboration to bis present allegation that tbe tran*»action was a mort- 
gage. That allegation is further corroborated by Mr. Man, a vakil of 
this Court, whom the plaintiff says be consulted ut the time. Mr. iVfan 
is a marginal witness to the iqrarnanui of the 4th of February, 
1873, and there can be no doubt as to his presence at the time of 
its execution. He has sworn that Mr. Legge, tbe plaintiff, had a 
conversation with him about the transaction in question, that Mr. Legge 
did not wish to make an out anJ out sale of the estate, and on 
my advice an iqrarnama was drawn up, the effect of which would 
be, as I told Mr. Legge, to enable him to get hack his estate and make the 
transaction to he a bai’biUxoafa (mortgage by conditional sale)." Ho 
added : — “At the time of execution Hari Das made no objection as far 
as I remember. Had he objected 1 would not havo signed the deed, nor 
would Hari Das have signed had he objected." Mr. Man is a perfectly 

(1) 6 A. 87- 7 M.H.O.R. 2J19. 
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disinterested witness, and we do not see the slightest reason to question 
the truth of what he has stated. His evidence leaves no room for doubt 
that the parties intended the transaction to be odo of mortgage and the 
two deeds now in question were drawn up under his advice for the purpose 
of evidencing a contract of mortgage by conditional sale and not a contract 
of sale with an option of re-purchase. 

Against this evidence, which in our opinion is of very great value, we 
have the statements of Balkishan Das, the defendant, and of two of his 
servants, Dwarka Parsad and Chunnu Lai. Balkishan Dag was, in 1873, 
barely 19 years of ago, and, although he naust have been present when the 
transaction took place, he evidently did not taka any part in it, and 
everything was done by his elder brother Hari Das, who managed the 
affairs of their [448] firm. We are, therefore, unable to place any weight 
on the statements of Balkishan Das. The evidence given by the other 
two witnesses is inconsistent, improbable, and incredible. 

As great stress was laid by respondent s counsel in the argument 
before us on the fact of the non-production of their account-books by the 
defendants, we directed those books to be produced before us, and we have 
taken evidence in regard to tho entries contained in them relating to the 
various transactions with the plaintiff. The accounts do not throw any 
light on the question wo have to determine. The transaction of the Ith 
of February, 1873, has been entered in tho books as a transaction of sale, 
which, on the face of it, it purpoits to bo. There is no reference to the 
right of re-purchase nor to a right to redeem. The account books, there- 
fore, do not in our opinion assist the case of either party. 

Upon a consideration of the terms of the iqraniama, the surrounding 
circumstances and tho oral evidoncj, we have come to the conclusion, m 
concurrence with the Court below, that the contracting parties intended 
the transaction to bo one of mortgage by conditional sale, and not an 
absolute sale with a right tore-purchase. This case is therefore perfectly 
distinguishable from that of Dhayioan Sahai v. lihagwan Din decided 
by their Lordships of the Privy Council and relied upon by defendants. 

Now remains the question of the amount which the plaintiff must 
pay in order to obtain redemption. The Court below has held that the 
amount payable under tho iqrarna7na of the 4bh of February, 1873, 
consists, in addition to the Rs. 1,65,000 mentioned therein, of the 
arrears due by tenants and of Rs. 5,953-2-3 due on the deel of estimate 
of the 6th of April, 1873, and interest on that amount up to the 1st of 
March, 1876. As for the arrears, the Subordinate Judge remarks tl^l* 
no evidence has been adduced to prove tho amount of the arrears. He 
has directed an inquiry to be held in execution of decree for the purpose 
of ascertaining that amount and has made a decree for the payment of 
the amonnt which may be so ascertained. This procedure is certainly not 
[449] warranted by any provisions of the Code of Civil Procedure. It 
nob a case of mesne profits, the determination of the amount of whioD 
in execution proceedings is sanctioned by s. 212 of the Code. 1° 
order to enable the Court to make a decree for redemption under s. 
of the Transfer of Property Act, 1882, the Court ought to have ascer- 
tained the amount payable under the mortgage, as it was bound to declare m 
the decree the sum upon payment of which within the time fixed redemption 
was to take plice. That portion of the decree of the Court below, there- 
fore, which directs the arrears due by tenants to be ascertained in execution 
proceedings cannot be sustained. It was the duty of the defendants w 
prove 'What acuount of arrears was due, and, as they Jailed to do so, 
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claim for the arrears ought to have been disallowed. This, we may remark, 1897 
will not prejudice the defendants, as they will be entitled to realise from april 2S. 

tenants the arrears accruing due previous to redecnption. 

As regards the sum of Rg. 5.953 2-3, whilst it is contended on behalf Appel- 
of the defendants-appsllants that interest should have been allowed on LATE 
that amount, not only till the 1st of March, 1H7G. but also for tho period ClVlL 

subsequent to that date, it is urged on behalf of the plaintit! that no por- ' 

tion of that amount should have been decreed, the plaintiff's allegation 19 A. 434 = 
being that Hari Das and Balkishan Das relinquished their claim to that A.W.N. 
amount upon the plaintiff’s undertaking not to prosecute them for perjury. (189?) 109. 
The only evidence in support of the plaintiff's allegation is bis own 
deposition, which on this point is nob corroborated by any other evidence. 

We agree with the Subordinate Judge that the evidence is not suHicient 
to justify our relieving the plaintiff of his liability to pay that amount. 

We are further of opinion that interest should have been awarded on that 
amount for the period subsequent to the Ist of March, 187G. The deed of 
estimate of the 6th of April, 1873, under which that sum was due provides 
for the payment of interest. It is true that when on the 28th of March, 

1875, Mr. Legge admitted Rs. 5,953*2-3 to be the balance due on that date 
upon that instrument, he made an indorsement to the effect that the 
balance [450] would be payable “in a year without interest” (see appellant’s 
book, p. 31). But we are unable to agree with the learned counsel for the 
respondent that there was a novation of the original contract and that no 
further interest was payable on the sum of Hs. 5,953-2-3. In our opinion 
the plaintiff would not have been liable to pay interests bad he made the 
payment within one year. But as he failed to do so, the defendants are 
entitled to obtain interest on that amount in accordance with the terms of 
the deed of the 6tb of April, 1873. In this respect, the decree of the Court 
below should in our judgment be varied. 

The appellants in their petition of appeal raised a plea to the effect 
that they were entitled to compensation for improvements. Their learned 
counsel, Mr. Cont’an, conceded that no evidence bad been adduced to prove 
improvements. The appellants are not, therefore, entitled to obtain any 
oompeneatioD on account of improvements. 

The result is that we vary the decree below by setting aside that 
portion of it which directs that the amount of arrears due by tenants 
should be assessed in execution proceedings, and by awarding further inter- 
est on Rs. 5,953-2-3, referred to above, at the rate of 12 per cent, per 
annum from the Ist of March, 1876, to the date hereinafter mentioned or 
the date of payment, if payment be made on an earlier date. W^’e direct 
the parties to pay and receive the costs of litigation in proportion to their 
failure and success. We extend the time for the payment of the mortgage- 
money to the 3l6t July, 1897, and in other respects we affirm the decree 
below. 

Decree modified. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt„ Chief Justice^ and Mr, Justice Blair. 

BhU.tral and another {Defendants) v. Nanhe.iu {PlaintiffjJ 

[24th April, 1897.] 

Landlord and toianl — Suit for rent of land in Gwalior, defendant being resident 
British India — Jurisdiction — Place where defendant resides. 

Held that a suit by a lessnr against his lessee to recover rent which hsd 
accrued due in respect of agricultural land situated in Gwalior, the plaintiff 
being a subject of the Gwalior State, but the defendant a British subject [451) 
resident in the district of Jhansi, was orop?rly brought in a Civil Court in the 
district of Jhansi Gurdgal Singh v. The Ra}a of Faridkoi G). referred to. 

This was a suit to recover arrears of rent due on account of certain 
agricultural land situated in the State of Gwalior. The plaintiff was a 
subject of the Gwalior State. The defendants were subjects of the Queen- 
Empress and resided in the district of Jliansi. The contract was made 
in Gwalior. The suit was brought in the Court of the Munsif of Jhansi. 
The question whether the suit was cognizable in the Court in which 
it was brought was raised before the Munsif, who decided it in favour 
of the plaintiff with reference to s. 17 of the Code of Civil Procedure. 
The defendants appealed to the District Judge, who, by desire of both the 
parties, referred the question as to the jurisdiction of the Court to the 
High Court under s. 617 of the Code of Civil Procedure. 

On this reference the following order was passed : — 

Pandit Madan Malavixja and Babu Satish Chandar Mtikerji 

for the appellants. 

Mr. H. C. Nihlett, for the respondents, 

JUDGMENT. 

Edge, G. J., and Blair, J. — This is a reference from the District 
Judge of Jhansi- The plaintiff is a resident of GwaliorSand a subject of 
that State. Tlie defendant is a subject of Her Majesty the Queen, living 
within the jurisdiction of the Court of the District Judge of Jhansi. The 
plaintiff brought the suit in which this reference is made for a decree for 
rent which had accrued due in respect of land let by the plaintiff to the 
defendant in Gwalior territory. The District Judge desires to be instructed 
as to whether or not the suit is maintainable in British territory. 

The suit being one for rent which had accrued due, and the parties 
being the parties between whom the contract was made for the letting 
and for the payment of rent, the suit, in our opinion, lay in the Jhansi 
Court, within the jurisdiction of which the defendant was living. A suit 
for rent as between lessor and lessee, whether the lease is determined or 
not, and a suit for the use and occupation [452] of land, was not treated 
in England as a suit having a local venue. See, article “Action " in 
volume 1 of Tomlin’s Law Dictionary. The case would consequently 
come within the decision of their Lordships of the Privy Council in 
Gnrdijal Sinqk v. The Raja of Faridkot (1), With this reply the record 
will be returned to the District Judge. 


* Miscellaneous No. 163 o( 1896. 
( 1 ) 22 0 . 222 . 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt„ Chief Justice, and Mr, Justice Blair. 

Dukhba Kunwar and others {Defendants) v. Unkar Pande 

[Plaintiff).^ (27th April. 1897.] 

Ac( Wo. XII 0 / 18«1 (i7or(;j-Tres(er)i provinces Rent A.ci), s. 95 (n)— ild Wo. XIX o/ 
1873 tNorDi Western Provinces Land Revenue Act), s. Civil and Revenue Courts 
— Jurisdiction— Jurisdiction of Civil Courts where no remedij open to plaintiff in 
Die Revenue Courts. 

A plaintiff brought his Ruit in a Civil Coart alleging that he was entitled to the 
possession of certain land a‘J a tenant, at fixed rates, and that in consequence of 
the order of a settlement officer he bad been dispossessed by certain persons, 
alleged by him to be trespassers without title, whom he made defendants 
together with the zamindar of the land in dispute. 

Held that, inasmuch as the plaintiff could under the circumstances indicated 
in his plaint have obtained no relief from a Court of Revenue, the Civil Court 
was competent to entertain the suit and to give the plaintiff a decree for possession 
as against the defendants, other than the zamindar, who were found to be tres- 
passers, notwithstanding that the Civil Court could not declare what was the 
nature of the plaintiff’s tenancy. Tarapal Ojha v. Ram Ratan (1) and Ajudhia 
Rai V. Parmeshar Rai (2) distinguished. 

CAppr,, SO A. 620 (528); R., 23 A. 360 ; 23 A. 4RL (484) ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. J. E. Howard, for the appellants. 

Mr. B. E, 0’Co7ior, for the respondent. 

JUDGMENT. 

e 

Edge, C. J. and Blair, J. — In this suit the plaintiff claimed a 
declaration that he was a tenant at fixed rates and he claimed possession. 
The defendants to the suit parties No. I claim possession as the occupancy 
tenants, and others of the defendants claim title under them, and one 
defendant was the zamindar. 

[433] It appears that at and prior to the time of the revision of the 
settlement the plaintiff's name was entered in respect of the holding as a 
tenant at fixed rates. The plaintiff was at that time a minor under the 
guardianship of his aunt. The settlement officer subsequently in the 
course of the settlement entered in the record of the revision of settlement 
the defendants parties No. 1 as the tenants at fixed rates of the holding. 
The Subordinate Judge dismissed the plaintiff’s suit. The District Judge 
in appeal found that the plaintiff was the tenant at fixed rates of the 
holding, that the defendants No. 1 and those claiming through them had 
no title, that the defendants No. 1 were trespassers, and gave the plaintiff 
a declaratory decree and a decree for possession. The defendants other 
than'tbe zamindar have brought this appeal. 

This is one of the class of cases which give the utmost difficulty to 
Civil Courts. Here is a case in which a thoroughly competent District 
Judge has found every material fact in favour of the plaintiff. He has 
found that the plaintiff is entitled to possession and that the defendants 

' ** ^ ' ■* ^ ' I 

* Second Appeal No. 1098 of 1894, from a d«oree of R. Greeven. Esq., Officiating 
t)iBtriot Judge of Ghazipur, dated the 15th September, 1694, reversing a decree of Pandit 
Baneidhar, Subordinate Judge of Ghazipur, dated the 17th March, 1893. 

(1) 16 A. 887. (2) 18 A. 340. 
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No. 1 and those claiming under them have no title whatever. It is a case 
in wliich the plaintiff during his minority when he was under the 
guardianship of his aunt, with only her to protect, his interest, was 
despoiled by the defendants No. 1. 

The question before us is one as to the jurisdiction of the Civil 
Court to entertain the suit. Before deciding that (juestion let us 
see what remedy the plaintiff entitled to possession would have in a 
Court of Revenue. Ho would in this case in our opinion have absolutely 
no remedy in a Court of Revenue. The dciendants No. 1 are not his 
tenants, therefore lie could not bring ejectment in a Cent I of Revenue. 
Tlie plaintiff was not dispossessed by tlie zamindar or by any one having 
any title under the zainindar, consequently s. ‘Jo. cl. tn) of Act 
No. XII of Ibbl would not apply. So far as we can see, if the plaint- 
iff is confftied to a Court of I’levciuie for his remedy, the Court of 
Revenue can afford him no remedy whatever. It could not have been in 
ibe [454] conieiiiphition of the Legislature when they created Courts of 
Revenue and Civil Courts that a man wlio was entitled to posses.sion as 
against a trespasser, wlio was not his landlord, and who had no title 
througli ids landlord, should be lelt for ever out of possei-sion and without 
any remedy. That consideration in our opinion points strongly to the 
conclusion that fhe Civil Court had in this case jurisdiction to give the 
plaintiff a decree for possession. When we turn to s. 64 of Act No. XIX 
ol 187J we find that when a Settlement Officer makes an entry in the settle* 
ment. record on the basis of possession of the claimant, the section rrovides 


that ” all persons not in possession, but claiming the right to be so, shall 
he referred by him to the proper Court." The inference from that is that 
in such cases the Settlement Officer is not the proper Court, and some 
other Court must he inteudoJ. The Court ot Revenue might be intended 
where s 9o. cl. (n) ajiplied. Presumably the Civil Court must be intended 
where the Couit of Revenue can afford no relief. 


It was contended strongly by Mr. Howard that the Full Bench ruling 
in Ajudhin Bat v, Pnrmcahar Hai (I), governed thiscase. He also referred 
to the Full Bench ruling in Tarapat Ojha v. ham Uatan (2). The latter 
case has no bearing on the case now before u>. for in that case s. 95. cl. W 
of Act No. XII of 1881 applied and the Court of Revenue could grant 
a remedy. The former case, that of Ajudhta hai v. Vaimiishar 
mucli nearer the case which is now before us. The case before the Full 
Bench was one in which the plaintiff's claimed a dechiration that they 
were entitled as tenants at fixed rates, and they claimed to have 
the entries made at the recent settlement invalidated. The Civil Court 
could not invalidate the entries at a settlement, and it was clearly 
decided in that case that a Civil Court cannot give any decree declaring 
or deciding tbe status of an agricultural tenant. So far as that case 
applies here, it shows, and we agree with it, that the pU intiff's suit, so 
far as it claims any declaration as to his status, must be dismissed. 

[435] It is incompetent to a Civil Court to make any declaration 
whatsoever as to the status of a tenant of an agricultural holding. Wo 
do not think, however, that the Full Bench ruling in Ajudhia Rai v. Par- 
vicshar Ra.i precludes us from giving a simple decree for possession to the 
plaintiff, who has proved his right to possession as against the defendants 
No. 1 and those claiming under them, and who has proved his case that 


(1) 18 A. 340. 


(2) lflA.36;. 


292 



IX.] 


THAKUR DIN v. MANNU LAL 


19 All. 4S6 


he is the person ^ entitled to the possession and that the defendants No. I 
.and those claiming under them are simple trespassers. 

We may observe that there is here no question between the plain- 
tiff and the zamindar, although the zamindar was a defendant to the 
suit. The zamindar put in his written statement and alleged that the 
plaintiff was his tenant, and that the defendants No. I and those claim- 
ing under them had no title whatsoever. 

We must say th it we have had very considerable ditficultv in 
dealing with tins case and in sedng our way to giving the plaintilf bis 
relief to the extent indicated. Mr. O'Conor lias satislied us that main- 
taining the decree below, so far as it is one 'dimply fo'* possession, we are 
not acting in conflict with the ruling of tOe Full Bench in A jiidhia Uii v. 
Panneskar Bai. He has also satisfiel us that wo arc hound, on the 
findings of the District Judge, to maintain to thit extent the judgment 
of the District Judge, as otherwise the plaintiff entitled to possession 
would have no remedy, tne Court of Revenue being incompetent 
under the circumstances of the ciso to put him in possession. 

We allow the appeal to the extent that we vary tlie decree of the 
lower appellate Court by making it simply a decree for possession to he 
delivered to the plaintiff as against all the defendants except the zamindar. 
As tlie plaintiff has suhstintially succeeded in this appeal, wo allow him 
two-thirds of the costs of this appeal and of the suit. The defendants 
appellants will have one-third of the costs of this appeal and of the suit. 
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Decree modined. 


19 A. 456 = 17 A.W.N. (1897) 101. 

[456] A PPELLATE CIVIL. 

Before Mr. Justice Aikman. 

ThakUR Din {Plaintiff} v. Mannu Lal f Defendant):-' 

(30th April, 1897.] 

Act No. Xll 0/1881 {North.Western Provinces Rent Act), s. 9.5, els, (m) and (ni — 
** Wrongful d\spossession " — Dwfoss^ssion by process of law^Suit to recover 
damages for such disposse.'\sion — Civil and Revenue Courts— Jurisdiction. 

The exprosaions “wrongful dispossession’* in nl. (m) and “wrongfully 
* diaposaessed” in cl. iw) of s. 95 of Acb No. XII of 1881. do not include 
a dispossessioD by order of Court, though such order may l e subsequently 
reversed on appeal. Where therefore a tenant who is evicted under s. 36 
and the following sections of the Rent Act, but afterwards reinstated by order 
of a superior Court of Revenue, sue« the evi'.ting zamindar for damages, such a 
suit may be brought in a Civil Court Sawat Ram v. Oir Prasad Singh (1) and 
Dhundu Bhagat v. Lalji Pande (2) referred to. 

The facts of this case are fully stated in the judgment of Aikman, J. 
Muoshi Bam Prasad, for the appellant. 

Maulvi Ghulam Mujtaba, for the respondent. 

JUDGMENT. 

Aikman, J. — The plaintiff Thakur Din, who is appellant here, was 
a tenant of agricultural land of which the defendant-respondent was land- 
holder. The defendant served the plaintiff with a notice of ejectment from 

* Second Appeal, No. 860 of 1896, from a decree of B. Lindsay, Esq., Dictriob 
.Judge of Banda, dated (he 18th March 1096, reversing a decree of Munshi Shankac 
I^al, Subordinate Judge of Banda, dated the 29th August 1896. 

(1) ,9 A. 707. <9) 1 Legal Remembranoer, B. and B. 163. 
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bis holding under the provisions of s. 36 of the Kent Act. The tenant 
thereon presented an application undei the provisions of s. 39 of that Act, 
contesting his Uability to be ejected. The question was determined by the 
Assistant Collector adversely to the tenant, and the Assistant Collcccor's 
decision was upheld on appeal by the Commissioner. On the 18th of 
November, 1893, the Board of Revenue set aside the orders of the subor- 
dinate Courts of Revenue, and held that the pUiintitf was a tenant with 
right of occupancy, and that the notice of ejectment was invalid. Mean- 
while tlic landholder had taken proceedings under s. 40 of the Rent Act, 
and caused tne plaintiff to be oject»"d from his holding on the 24th of 
September, 1892. .-Vftor the plaintiff had won liis case in the Board 
of Revenue, he applied to [437] be replaced in possession of his holding, and 
he obtained possession on the 17th of February, 1894. He brought the 
present suit in the Civil Court for the recovery of compensation for the period 
during which he had been out of possession of his holding. Ho obtained a 
decree from the Subordinate Judge, but on appeal the District Judge of 
Banda set aside this decree and dismissed the plaintiff’s suit, bolding that 
the plaintiff’s remedy was an application under cl. (m) of s. 95 of the 
Rent Act, and that therefore the Civil Court had no jurisdiclioD. The 
learned District Judge relied on a decision of the Board of Revenue in 
Khdrcsuri v. Maharaja Partab Marain Singh, No. 4 of the Selected Decis- 
ions of the Board of Revenue for 1892. That case arose under the Oudb 
Rent Act, which materially differs from Act No. XII of 1881, inasmuch 
as sub-s. (2) of s. GO of the Oudh Act reseiwes to the tenant a right to 
institute a suit against his landlord to recover compensation for illegal 
ejectment under sub-s. (1) of that section. Siib-s. (1) corresponds to s. 40 
of Act No. XII of 1881, but the latter section contains no provision at all 
corresponding to the provisions of sub-s. (2) of s. 60 of tl)e Oudh Rent 
Act : the ruling therefore upon which the lower appellate Court relies, has 
DO bearing upon the present case. 

The question for decision in this appeal is whether a dispossession 
by process of Court can be considered to be a “ wrongful dispossession 
within the meaning of cl. (?n) of s. 95. In my opinion it cannot 
be so considered. This was held in a previous decision of the Board 
of Revenue in Dhundu Bhagat v. Laiji Pandc (1). In Bam v. 

Gir Prasad Singh (2) it was held by this Court that where an occupancy 
tenant had been dispossessed by a Civil Court and had afterwards 
been reinstated, this dispossession was not a wrongful dispossession 
within the meaning of els. (m) and (n) of s. 95. Clause {m} provides 
for an application for compensation for wrongful dispossession : the 
next cl. (n) refers to an application for the [458] recovery of the 
occupancy of any land of which a tenant has been wrongfully dispossessed- 
I think the expressions “ wrongful dispossession” in cl. (wi) 
wrongfully dispossessed” must i»e read in the same sense, and in my 
opinion no application could be entertained under cl. (n) to recover 
possession of land from which a tenant had been dispossessed by order of 
Court. Another consideration which leads me to the same view is the 
abort period of limitation provided by cl. (e) of s. 96, for applications 
under els. (m) and (n) of s. 95. Clause (e) of s. 96 declares that such 
applications shall not be brought after six months from the date of the 
wrongful dispossession. In the present instance, the plaintiff 
dispossessed on the 24th September, 1892, and it was not until upwards 


• (1) 1 Legal Remembrancer, R. A B., 183. 
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of a year afterwards that the Board of Revenue declared that he ought 
not to have been ousted from his holding. If his remedy therefore was 
by an application under cl. (w) and not by a suit in the Civil Court, 
he would in the present case have no redress. For the above reasons I 
am of opinion that the decision of the lower appellate Court was wrong. 
I allow this appeal, and, setting aside the decree of the lower appellate 
Court, remand the case under the provisions of s. 562 of the Code of Civil 
Procedure with directions to the District Judge to restore the appeal to 
his file of pending appeals and proceed to dispose of it on the merits, as 
raised in the other grounds in the memorandum of appeal to his Court. 
The appellant will have his costs in this Court in any event. 

Appeal decreed aiid cause remanded. 


19 A. 458»17 A.W.N. (1897) 106. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 

Birj Nath De and another { Defendants ) v . Chandar Mohan 

BaNERJI (Plainii^)r [4th May, 1897.] 

Will — AppUcaiion for probate— Issue raised as to testator's title to property purporting to 
oe dealt with by t)ie will — Practice. 

It is not the duty of a Court entertaining an application for grtnt of probnte to 
consider any i3.su6 as to the title of the testator to the property with [459] 
which the will propounded purports to deal, or as to what di^oosing power the 
testator may have possessed over such property. Behary Lall Handyal v Juggo 
Mohun Qossain (1), Bormusji Navroji v. Bai Dhanbaiji, Jamsetjt Dosabhai (‘2), 
Arwnomopi D/isi v. Mohendra Nath Wadadar (3), Barot Parshotani Knllu v. Bai 
Tharp v. Macdonald (5). and Annoda Sundatt Dasi v. Jugulmani Dabi (6) 
referred to. 

[Appr., 26 B. 792; 1900 P.L.R. p. 251 (2901; R.. 2S B. C14 = 6 Bom.L.R. 966; 16 
C.P.L.R. 101(103); L.B.R. 0893—1900) 653.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. D. N. Banerji, for the appellants. 

Babu Durga Charan Banerji and Babu Sarat Chandar, for the 
respondent. 

JUDGMENT. 

Edge, C. J. and Blair, J. — This appeal is filed under the Letters 
Patent from the decree of our brother Knox granting probate of the will 
of Musaramat Saudamani Dasi, who died on the 14th of July, 1890. The 
application for probate was filed in the Court of the District Judge of 
Benares. Two persons — Birj Nath De and Hem Chandar De — appeared 
and opposed. They opposed, according to t.heir written statement, on the 
ground that the will in question had not been executed by Musammat 
Saudamani Dasi and that she had no disposing power over the property, 
or some of it, dealt with by the will. The District Judge found that the 
execution of the will was not proved. On appeal to this Court our 
brother Knox found that execution was proved. The appellants before 

* Appeal No. 2 of 1895 under a, 10 of the Letters Patent. 

(1) 4 C. 1. (2) 12 £. 164. (8) 20 C. 888. 

(4) 18 B. 749. (5) L.R. 8 F.D. 76. (6) 6 O.L.B. 176. 
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us are the objectors. The questions raised before us here are, first, 
whether the will was actually executed, and, secondly, as to whether 
Musaramat Saudamani Dasi had power to dispose of the property men- 
tioned in the will. 

In our opinion the due execution of the will is clearly proved. It is 
true that the will is not before us, but that is not the fault of the 
applicant for probate. The will has been made away with by other 
parties for whose action the applicant for probate is not responsible. The 
original will was registered in the Sub-Regis' rar's otlice at Benares. 
A Conimis-ii >nor was duly Hppointcl to [460] obtain ari acknow- 
ledgment of execution from Musaminat Saudamani Dasi, and she, having 
been identified, admitted execution of the will, and on that the will was 
registered. It is not suggested here that the officer in (luesMon did not 

law. It is not suggested that on the 
occasion of his going to Mu^ainmat Saudamani Dasi's li >iise that lady 
was personated by some one else. However, the exccutiou of tlie sviil 
does not rest there. Two ladies wore called, and we believe iheir evid- 
ence on this point, and they sav that they were present when the wilt 
was executed by Musamraat Saii lamani Dasi. .\nother person was 
called : he witnessed the will. lie apparently malccs a living by letting 
himself out as a witness to the execution of documents. Wo set. no 
reason to disbelieve him. .Although the District Judge of Benares found 
that the e.xecution of the will was not proved, ho found that some such 
will liad been executed. Wo find that the will was duly executed by 
Saudamani Dasi. The other witness to the will is dead. There was no 
issue before us of undue influence, or want of testamentary capacity or 
fraud or revocation. 

As to the second point. It has bo^n contended by Mr. DwarJea Nath 
Banerji for tho annellants thar. wliere an application for probate of a will 
is contested and it is alleged that the property dealt with by the will was 
not the testator’s or was not property over which tlie testator had a 
power of testamentary disoosal, it is the duty of the Court to try an issue 
raising this question. All we can say is that it would be exceedingly 
inconvenient if Courts in this country had bo try such issues. A Court 
could never be quite sure that it had go' the proper parties before it. It 
would bo difficult always to bo sure that there was not collusion in the 
case. It is much safer in the interests of the public that issues as to tlie 
title to property should he decided when tho issues are raise 1 in a regular 
suit, and not on an application for a grant of probate. 

Mr. Banerji contends biiat according to the practice in England and 
the practice in Invha, wo should try these questions [46i] as to title. In 
support of his contention as to the practice in Eoglaiul be relies on the 
decision in T/iarp v. Macdonald. In the (foods of Tharp {D. Tnatwasa 
case in which the probate of the will of a married woman was opposed by 
her husband ; and tho case burned on this, that a manied woman had in 
England no testamentary power unless she was possessed of separate pro- 
perty. Accordingly it was necessary to ascertain whether the testatrix 
in that case was possessed of any separate property so as to give her a 
title to make a will. It is obvious from the judgment of Sir George 
Jessel that the inquiry was merly one to ascertain the testamentary 
capacity of the lady, that is, whether she had any property which gave 
her the right to make a will. It was the possession of separate property 


(1) L R. 3 P.D. 76 
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which removed the legal incapacity under which she would have been 
so far as the making of a will was concerned. Sir George Jessel pointed 
out that it was not necessary to ascertain whether all the personal 
property mentioned in the will was property over which she had a 
power of disposal by will. It is obvious that if Mr. Banerji's proposi- 
tion were well founded inlaw, a Court in India would have to go on and 
find as to the title to every bit of property dealt with by the will, the title 
to which was questioned by the objector. 

Mr. Banerji has also relied for the practice in tliis country on Anyioda 
Suiidnri Dasi \’. Jugutmani Deln (1). Where Sir Louis Jackson in that 
case said : — “ It appears to me that every consideration which ought to 
induce the Court to refuse probate ot such a will must be taken into 
account,” — he had not in his mind any such question as a dispute as to 
the right to the property mentioned in the will. The illustration which 
he gives of what ho means puts that beyond all doubt. The illustration 
was a case of undue influence. 

That it is not the practice of the Courts in India, so far as wo are 
aware, to try questions of title and finally decide them on applications 
for grant of probate or letters of administration, may bo inferred from 
the following cases: — Behnru LiU Sundijal [462] v. /uf/f/o Mohun 
Gossain (2), Hormtisji Jdavroji v. Bai Dkanbaiji, Jamsetji Dosabhai (3), 
Arunamoyi Daai v. Mokendra Nath ^Vndndar (4) and Barot Parshotam 
Kallu V. Bai Mali (5h In our opinion the view of the law expressed in 
those cases is correct. In this Court our brother Burkitt in an unreporfced 
case has decided that questions of the title of the testator or intesrate to 
property are not to be dealt with in applications for probate or letters of 
administration. 

We accordingly decline to express any opinion as to whether the 
testatrix had a disposing power over the property, or any of it, mentioned 
in her will. The contention in the first Court could liardly have been 
seriously put forward, as the objectors called no evidence to support 
it. We dismiss this appeal with costs. 

Appeal dismissed. 

19 A. 462 = 17 A.W.N. (1897 107. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jnstice, and Mr. Justice Blair. 

Fakire and others (Plaintiffs) V . Tasadduq Husain 
AND OTHERS (Defendants).^ [5th May, 1897.] 

•Cosfs— c7oiu( decree for costs against defendants having separate defences, defendants 

being also wrong^Uoers — Suit for conlrtbution-~^Suit not maintainable. 

Id a suit Rg^inHt one defendant for possession of certain property, which was 
ol>tiinod as his by ihe oripinnl defendanr, cenain third per>‘ODs got themselves 
added to the array of parties as defendants and put in a defence in opposition to 
aod exclusive of that of the fir «t dofenUant, The plainiifi in thnihuit obt-iinod 
a decree, the claims of both sots of defendants bei’ig found to bo unsupported, 
and the decree gave costs jointly against all the dofo idants. The decree having 
been executed for costs against the first defsodant, he sued ihe other defendants 
for oon’ribiition. Held tnat the suit would not lie. Kristo Chunder Chatterjee 

• Second Appeal, No. 22 of 1896, from a decree of W. Blennerha.sett. Esq., 
District Judge of Allahabad, dated the 26th September 1894, confirming a decree of 
-H. David, Eeq., Munsif of Allahabad, dated the 8rd August 1894. 

<1) 6C.L.B. 176. (2)4 0.1. (3) 12 B. 164. (4) 20 0,888. 16)- 18 B. 749. 
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V. Wise (1), SreepuHy Roy v. Loharam Roy (2). Abdul Wahid Khan v. 

Shnluha Bibi and Swpui Siyigh v. Imrit Teionri (4) referred to 
[R.. 7P.R. J90l = PLR. (1900) 526: D..26M. 373.] 

[«3] The facts of this case sufficiently appear fronj the judgtDenfc 
of the Court. 

Pandit Sioidar Lai and Pandit Baldco Ram Daie, for the appel- 
lant. 

Pandit Moti Lai and Babu Dntti Lai, for the respondents. 

JUDGMENT. 

EdcjE, C.J., and Blair, J. — This was a suit for contribution. It 
arose in this way. The plaintiff in a former suit, to which the appellaat 
here was an original defendant, sought possession of a maudi and a house. 
Tbe plaintiff here, in that suit a defendant, defended as to all the property 
claimed ; as to part alleging that he was a tenant w’ho had not received 
notice : as to the rest entirely denying the title of the plaintiff to tliat suit. 
The defendants here, w'e suppose, being desirous of embroiling themselves 
in litigation, got themselves made defendants, and they also claimed the 
maadi, but made no claim to the house. In the result the plaintiff in 
the former suit recovered as against this plaintiff most of what he claimed, 
and got a decree as against the defendants liere. The decree, so far as 
costs were concerned, decreed costs jointly against the defendants. This 
plaintiff paid all those costs and now seeks by this suit to compel his co- 
defendants in the former suit to contribute to the costs which were paid to 
the plaintiff in that suit. The first Court dismissed the claim. The District 
Judge of .-VHahabad, relying on the decision in Krislo Chiimler Chatterjee 
V. J. P. Wise (1), dismissed the appeal. From tliat decree this appeal 
has been brought. 

It appears to us that it lay upon the plaintiff liore to show that there 
was either some contract between him and the defen'lants, or some equity 
which created a duty on these defendants to contribute to the costs in 
question as between themselves. Apparently the plaintiff and defendants 
here were wrong-doers. They were holding on to property to which the 
plaintiff in the former suit was entitled, and to which they (or either or 
any of them) were not entitled. Each was acting independently and for 
his own benefit, and setting up a title against the plaintiff' to the former 
suit which [464] was independent of, and separate from, and inconsistent 
with, the title set up by the other defendants. Their claims were mutually 
exclusive. There was no contract between them. One was not acting 
as tlie servant of the other : and there was no equity between these 
persons, whose cases were antagonistic to each other. 

It appears to us that the principle upon which Kristo Chunder 
Chatterjee v. Wise (I) and Sreepuity Roy v. Loharam Roy (2) were decided 
is the correct principle to apply in tliis case. It is the principle which wa 
believe the Privy Council would have applied ; at least so we conclude 
from the judgment of their Lordships in Abdul Wahid Khan v. Shaluka 
Bibi (3). That there may in some events be contribution between 
wrong-doers is shown from the judgment in Snput Singh v. Imrit TewariW- 
No facts were alleged or proved here, and no facts existed, which would 
entitle the plaintiff to obtain contribution from the defendants in respect 
of these costs. 

We dismiss this appeal with costs. 

Appeal dismissed. 


(1) U W.R. 70. (2) 7 W.R. 384. (3) 21 0. 496 (603). f4) 6 C. 720. 
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19 A. 461 = 17 A.W.N. (1897) 102. 

APPELLATE CIVIL. 

Before Sir John Edgc^ Kt., Chief Justice, and Mr. Justice Blair. 

Sham LaL (Defendant) v. Chokhe (Plaintiff).'* 

L6bh May, 1897.] 

Aci i^o. XII o/ 1881 Rent Acl>, s. 42 — Landholder and tenant — Assessment 

of crops cif evicted ienant-^Effect of such assessyneni, 

that where a landholder, h>ivin< ejectod a tenant upon whose bolding 
there are growing crops, applies u(id.*r s. 42, cl. (c) of Act No. Xll of 1881 for 
assessment of the price of such cr<>ps, he is bound by the assessment which 
the Revenue Court may m.ike, and cannot afterwards refuse to pay the price 
so fixed. 

This was an appeal under s. 10 of the Letters Patent from the 
judgment of Aikman, J., in Second Appeal, No. 1019 of 1894, Shani Lai 
V. Ckokhe (1). The facts of the case will be [465] found in the report 
of the Second Appeal, q. v. In this appeal the Court (Edge, C. J., and 
Blair, J.) simply afifirmed the judgment and decree appealed from, aod 
accordingly dismissed the appeal. 


19 A. 465 = 17 A.W.N. (1897) 119. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 


QOBEN-EMPRESS V. SCHADE and ANOTHER. 1 [7th May. 1897. J 

Act No. I 0/ 1878 (Opium Act), s.O •‘Criminal Procedure Code, s. 29^ Commitment by 
Magistrate to Court of Sessionr—No jurisdiction in. Court of Session — 
gnashed. 

Held that inasmuch As a conviction of an oBonce punishable under Act No. I 
of 1878 must be by a Magistrate, a Magistrate taking cognizanco of such an 
offenoe has no power to commit t»> the Court of Session. Indrobeer Tfinfra (2) 
and Regina v. Donogkue (3) referred to. 

This was a reference under s. 215 of the Code of Criminal Procedure 
made by the Sessions Judge of Allahabad. Two persons, one of them a 
European British subject, had been charged before a Magisti’ate of the first 
class with being, on different dates and at different places, in the possession 
of opium in contravention of the rules made by Government under Act 
No. I of 1878. The Magistrate committed both the accused to the Court 
of Session. The Sessions Judge, being of opinion that, having regard to 
s. 9 of the Opium Act, 1878, a conviction, if any, could only be arrived at 
by a Magistrate, referred the case to the High Court with a view to the 

commitment being quashed. 

Messrs. J. E. Howard and C. Dillon, for the accused. 

The Public Prosecutor (Mr. E. Ghamier), for the Crown. 

JUDGMENT. 

Edge, C.J.. and Blair, J.— A Magistrate of the first class having 
taken cognizance of a case in which two men were charged with off ences 

* Appeal No. 81 of 1897 under b. 19 of the Letters Patent. 

I Criminal Revision No, 281 of 1697. 

(1) 19 A, 68-16 A.W.N. (1896) 179. (2) 1 W.R.Cr.R. 6. (8 6 M.H.O.R- 277. 
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under Act No. I of 1873, committed them for triiil to the Court of Session. 
One of the men is a European British subject. Itisqiiiie clear from 
s. 9 of Act No I of 1873 that the Court of Session has no jurisdiction 
in the matter. The [466] conviction, if there is one, must be before 
a Magistrate, for a Magistrate, and not tlie Judge of the Court of 
Session, is the person empowered to pass sentence. Similar Questions 
arose in In'inMcr Th-iba (ll and Donofjhuo, (2). It is probable 

that the Magistrate wi.o took cogui;^an'•e of the case has not power to 
award a sufficient punishment in case these men ai’c proved to he guilty 
of the otfeuce. As to whether or not these men, or either of them, are 
guilt\, we express no opinion. We set aside the order of comniitment, 
the result of which is that the case goes hack to ttie Court of the Magis- 
trate who made the order of commitment, and we transfer the case from 
the Court ot that Magistrate to t)io Court of tito District Magistrate of 
Allahabad. As to tlie ciuestion whether tlu-se men should be tried 
separately or together, that tiie Magistrate must decide. If any appli- 
cation for separate trials is made to him, he will no doubt consider it: 
but we make no sugge'^lion that they should he tried separately. 


19 A. 466 = 17 A.W-N. (1897) 118. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aiknian. 

Amir H.vsan {Plaintiff) r. Rahim Bakhsh and others 

(Defendants):" [llth May, 1897.] 

Pre-eaijj^ion— Lnw^Rujhts of third persons havintj a claim to pre- 
emption where the vendee xs also a person who would have a similar claim were the 
sale to a slranijer. 

Under the Muhammadan law. even whfn the buver is himsuH a prc eniotnr, 
that is a person who would have the right of pre Pinption ag-uast outsider, 
other persons having a similar right-; of pre emption arc entitled to claim pre- 
emption afiainsttho buyer; and. in >uch a case, the right- of the claimants to 
pro t-mptton should be deterniiticd in the .cime w^v in which they would have 
been doiermined bad the buyer acQOired the property by enforcing' bis right of 
pre-emption against a stranger, in ibe absenco of the other pre crapfors, and the 
ubseniC'j pre-ciuptors bad appeired subsequently and rlaimpd pre-emption. [467] 
Bifcoo Moheshte Lai v. .Mr. O. Cknsfian Treka Dharee fifigh v. Mohur 
Singh (4u Lalla l^rwbut Lall v Lalla ‘hwanLall loK dissenicd from. 

In cases of pic-emptioo, to which ilie MuhanDmadan law applies the rules of 
l(,at Ihw are to be administered in rbeir entirety where they are not inconi-istfibt 
with the principles of justice, equity and good conscience. Chnudow Enkeem 
Aliin’ood-deen (6' and Qobiud Dayal v. Inaifat-ul-lah (7i referred to. 

A person entitled to a right of prc-empliori is not bound to claim pre emption 
in respect of all the sales which mav be executod in regard t-^ the property, 
although every suit for pre-emption must inr-lude tbe whole of the propertv sub- 
ject to pro-empiion conveyed by one transfer. Kashi Nath v. Alukhta Prasad (8) 
referred to. 

[F., 80 A. 372 = 6 A.L.J. 414 = A.W.N. 11‘JOS) 163; Appr.. 21 A. 292' R.. 20 A.W N. 
193: 17 lud. Cas. 39 (42 i = GS.L.R. 107 ] 

• Second Appeal, No. 203 of 1896, from a deerpe of L G. Evans. Esq., District Judge 
of Aligarh, dated the 23rd December 1895. confirming a decree of MauJvi Mubamroad 
Shafi, Munsif of Koel, dated the fltb April 1895. 

(1) 1 W.R.Cr, R. 5. l2f 5M.H.C.R. 277. (3i 6W.R. 250. 

.41 7 W.R. 260. i5j 4 C. 831. (6) N.W.P.H.C.R. (1874) 28. 

(7) 7 A. 775. (8) 6 A- 370, 
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This was a suit for possession of a house by riglit of pre-emption 
according to the Muhammadan law. The claim was based upon the 
^allegation that the house sold was situated in the same lane as the 
i plaintifl’s house, the lane being in the joint user of the plaintifi and the 
vendors. The plaintiff alleged compliance in the usual manner with the 
necessary formalities required by ^Muhammadan law. The vendees 
defendants resisted the claim principally on tiie ground that they also had 
a house situated in the same common lane : that they thereby were 
possessed of equal rights of pre-emption with the plaintitT, and that, as 
the sale had been completed in their favour, the plaintiff’s suit could not 
succeed as against them. 

The Court of first instance (ilunsif of Koel) accepted this plea of the 
defendants vendees and dismissed the suit. 

The plaintiff appealed, and the Lower Appellate Court (District Judge 
of Aligarh) dismissed the appeal, also holding that inasmuch as the 
vendees themselves had an equal right of pre-emption, hy reason of 
participation in the common lane, witii the plaintiff, the pUintif[”s claim 
could not be supported as against them. 

The plaintiff thereupon appealed to the High Court. 

Mr. Karamat Husain, for the appellant. 

Mr. Abdul Majid, for tlie respondent. 

JUDGMENT. 

[468] Banerji and Airman, JJ. — This was a suit for pre-emption 
under the Muhammadan law. The property claimed is a house situated 
in a blind lane, and the plaintiff claims pre-emption as a partner in the 
appendages of the house. It has been found by tlie Courts below that 
the vendees own houses in the same lane and would themselves have the 
right equally with the plaintiff to pre-empt the property against a 
stranger. Those Courts have held that the plaintiff has no preferential 
right of pre-emption and is not entitled to a decree, and they have 
accordingly dismissed the claim. 

It is contended on behalf of the plaintiff, who has preferred tliis 
appeal, that the Muhammadan law does not require that tlie claimant for 
pre-emption should have a preferential right, and that under tliat law, 
if the vendee and the pre-emptor have equal rights of pre-emption 

as against an outsider, the property should bo divided between them in 

the same way in which it would have been divided between them had tbo 
vendee been a stranger and both of them had claimed pre-emption 
against him. The conteniiou is that the rule laid down in Bool;, XXXVIII, 
Chapter I, of the Hedaya (Vol. Ill, p. 566‘ that “ when there is a 
plurality of persons entitled to the privilege of shnffa the right of all is 
equal ” is as much applicable when the purchaser is a person having tlie 
I’ight of pre-emption as when he is a stranger. The question thus raised is 
by no means an easy one, and has not, as far as we are aware, been decided 
by this Court. There are, however, three rulings of the Calcutta High 
Court which suppoit the view of the learned Judge of the Court below. 

In Baboo Moheshee Lai v. Mr. G. Christian (l) Bayley and Shumbhoo 
Nath Pundit, JJ., held that the right of pre-emption ** could, under 
Muhammadan law only, be against strangers or third parties not co-par- 
oeners.” In Teeka Dharee Singh v. Mohur Singh (2) the same learned 
Judges observed that the very fact of the purchaser not being a stranger, 

Ul 6 W.R. 260. (2J 7 W.R. 260. 
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bufe one who is already either a shareholder or a neighbour, proves that 
the Muhammadan [469] law of pre-emption never intended to apply to 
such a case.” It is difficult to follow the reasoning of the learned Judges 
in the case last mentioned, but in neither of the two cases have they 
referred to any authority of Muhammadan law as supporting their view. 

The case of Lolia Noivbuf Lnll v. Lalla Jewan Lall (1) was decided 
by a Full Bench, which held that ” by the Muhammadan law one 
coparcener has no right of pre-emption as against another co-parcenor.” 
The learned Chief Justice in delivering the juflgnient of the Court said: — 
” There appears to be no reason, either upon principle or authority, why 
the right of shnffn should exist as between co-parceners, and the rule as 
laid down in Hamilton's Hedaya, Vol. Ill, Book 3S, Ch. T, appears to 
have been misunderstood in this respect. That rule merely prescribes 
that any one partner (or co-parcener) of a property has a right of 
shiiffn as against a stranger who purchases a share from his co-partner, 
and does not mean that tlie right exists as between co-partners who 
may purchase shares from one another. Tlie object of the rule, as 
explained in tiiac chapter, and in Ch. 3. is to prevent the inconve- 
nience which may result to families and communities from the 
introduction of a disagreeable stranger as a co parcener or near neighbour. 
But it is obvious tliat no such annoyance can result from a sale by one 
CO- parcener to another. The onlv result of such a salo would be to give 
the purchaser a larger sliarein the joint property than he had before, and 
perhaps larger than tlie other co-parceners have.” No other authorities 
w’ere cited in the judgment. 

In Mr. Justice .\meer Ali’s work on Muhammadan law it is stated, 
on p. 590 of Vol. I, that “ when one co-sharer conveys his share to 
another co-sharer, no other co-sharer, if any. can have a right of pre- 
emption, the rights of all being equal, and the reason on which the right is 
founded, therefore, being absent. In other words, no right of pre-emption 
arises in favour of a co-parcener when the purchaser himself is a co-sharer 
of the vendor and the [470] claimant.” The learned author evidently 
based his opinion on the rulings mentioned above as he has not referred 
to any authority of Muhammadan law which warrants it. 

As, according to the Hedaya, the object is ” to prevent the vexation 
arising from a disagreeable noiglibour " {\ ol. IJI. p. 591; Book XXX\ III. 
Chap. Ill), and as in the case of a purcliase by a person who stands on 
the same footing as the claimant for pre-emption that object is non- 
existent, it would seem, were there no authority to the contrary, that the 
Muhammadan law sanctioned the enforcement of the right of pre- 
emption against a stranger only. But the texts from various authors 
who are I'egarded as high authorities on Muhammadan law cited by 
Mr. Karamat Husain, the learned counspl for the appellant, to whom we 
are much indebted for his erudite and exhaustive argument, leave no 
room for doubt that the right of pre-emption may, under that law, be 
enforced against a purchaser who is not a stranger, hue is a person who 
could equally with the plaintiff have claimed pre-emption against a stranger, 
and that in the case of purchase by such a person the rights of other persons 
entitled to pre-empt the property should be determined in the manner m 
which they would have been determined h id the person who purchased 
the property acquired it by pre-emption against a stranger purchaser m 
the absence of other pre-emptors, and the absentee pre emptors had 


(1) 4C. 831. 
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afterwards appeared and claimed their shares. It is settled law that 
where the vendee is a stranger and more persons than one have the right 
of pre-emption, and one of those persons is absent "decree is to be given to 
those who are present, according to their number. But if, after decree of 
the whole to one who is present, a second should appear, half is to be 
decreed to him, and if a third should appear, decree is to be given to him 
for a third of what is in the hands of each of the other two." (Baillie’s 
Digest of Muhammadan law, i2nd ed.. p. 501. See also Hedaya. Vol. 
Ill, p, 567 and Tagore Law Lectures for 1873, p. 519). According to 
the authorities cited to us by the learned counsel, to whicli we shall 
presently refer, the above rule applies and determines the right of 
1471] pre-emotion, even when the purchaser is a pre-emptor. that is, a 
person who would have the pre-emotive right as against a stranger. It 
is in this sense that the word appears to have been used in tlie following 
texts of Muhammadan law which have been cited to us, and which seem 
to us to be conclusive on the point. 

In the Takmila Bahr-ur-Raik (a) occurs a passage which has a 
direct bearing upon the question before us. It is thus translated : — " It 
is given in the Tatar Khaniyah that a neighbour purchased a house and 
there was another neighbour on the other side who claimed pre-emption; 
the house would be equally divided between the purchaser and tlio neigh- 
bour." The Bafir-wr- is, according to Mr, Morley (Introduction to 
the Digest, p. CCLXX), the most famous commentary on the Kanz-ud- 
Dakaik, " a book of great reputation, " and Mr. »Tustico .\meer Ali says 
of it that " it is highly thought of in Sunni countries” (Muhammadan 
Law, Vol. I, Introduction, p. 19). The Tatar Khaniyah is referred to on 
p. CCLXXXVII of the Introduc-[472]tion to Morley ’s Digest, and on 
pp. 52 and 53 of Shama Charan Sircar’s Tagore Law Lectures for 
1873. 


{a) Pattll, Book on Pre-emption. I Egyptian Edition, p. 143. 

t)^ 5 ^UJ| y iS 

cj/ll <yi *i CJ^I *? J-> ixSjJl 
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The Badd-td- Miikhiar , which Mr. JusMce Ameer .Ali says, " is certainly 
esteemed now-a-diys as the best authority on Hanifi Law " (Muham- 
madan Law, Vol. I, Introduction, p. 21), and which, according to Mr. 
Shama Charan Sircar (p. 46) is “ a very higli authority among the 
Hanitis,” quoting from Alquuyah says: — \ neighbour purchases a house 
wliile there is another neighbour to it. (If) the neighhour then demands 
pre-emption and the purchaser too, the house is to bo divid-?d between 
them half and half, for both of them are prc-emptors.” [h). The author 
of the liadd-ul-yiukktar says further: — “ His words ‘according to the 
number of tiie pre-emptors.' Because of their equality in the right for the 
whole owing to the existence of the cause of it, tiierc ouglit to ho equality 
in the juristic result. And this wdultl include rhe c iso in which the pur- 
chaser should happen to be one of them and should demand (pre-emption) 
with them. He then would be calculated to ))0 one of them and the 
property sold would be divided among them.” (c). 


In the well known work, the Fiitaivn .4 we have the following 
passages: — “ If a person purchases a house of wliicli ho is a pre-ernptor 
and then appears another pre-emptor [473] having an equal right with him, 
the Kiizi i.Iudge) will pass a decree for one half.” (d). 


(6) Vul. V, Book on Pre-rniption, p. 1C5, Kflyptian Edition. 


^ liO 


(cj Vol, V. p. 152' 

ytO/* 1 0 f AesJk^ JljdLSJl ;UaaJti3; (c) 

♦ ^ ^ 1*^1) 


(d) Vol. IV, Book on Pre-enaotion. Chtp. VI. L'lcknow Elition, p. 15 . 
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Again.— If the first vendee is a pre-eniptor of the house and the 
pre-emptor present purchases it from him, and then the absent pre-emptor 

appears, the last named pre-emptor can, if he likes, take hall the house 
pnder the first sale." 

The Inaj/ah or Aini, a comnoentary on the Hedaya, which, Mr. Morley 
Says, is much esteemed for its studious analysis and interpretation of 
the text" (Introduction, p. CGLXIX), contains* the following p^-ssage 
If the first purchaser is also a pre-emptor and the pre-emptor who is pre- 
sent also purchases it jointly with him and subsequently the absent pre- 
emptor [474] appears, he (the absent pre-emptor) can, if be likes, take 
half the house under the first sale." (e) 

The last authority, but by no means of the least weight, to which we 
will refer is the Durr-ul Miikhtar. It is, according to Mr. Justice 
Ameer Ali, a work of great authority and merit." (Mahomedan Law, 
Introduction, p. 20), &>nd the learned author of the Tagore Law Lectures 
for 1873 refers to it as “ a work of great celebrity ’’ (p. 46). It says — 
^Vhen two persons purchase a house and both are pre-emptors and then 
appears a third pre-emptor after division has been made under a decree or 
otherwise, he, that is, the pre-emptor, can have the division cancelled, 


;l4a. J) 

^iCJ| .iWljJu: 

• 


(e) Vol. IV, Bo 5k OQ Pro omptioo, Lucknow Edition, p, 23. 
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because what; was a half before, has now become one-third (Skarah wah^ 
baniya).”(f) 

[475] These texts, the authority of which has not been questioned 
by Mr. Abdul Mnjid on behalf of the respondents, establish, as we have 
said, two propositions; first, that even when the buyer is himself a pre- 
emptor, that is, a person who would have the right of pre-emotion against 
an outsider, other persons having a similar right of pre-emption are entitled 
to claim pre-emption against the buyer ; and, secondly, that in such a case 
the rights of the claimants to pre emption should be determined in the 
same way in which they would have been determined, had the buyer 
acquired the property by enforcing his right of pre-emp'.ion against a 
stranger, in the absence of the other pre-emptors and the absentee pre- 
emptors had appeared subsequently and claimed pre-emption. In this 
view, as all persons having equal right of pre-emption are only entitled 
under the Muhammadan law to divide the property equally per capita, and 
as the purchasers in this case are two in number, the plaintiff appel- 
lant is entitled to only a third share of the property sold. 

Mr. Abdul Majid, whilst conceding that this is so under strict Muham* 
madan law, contends that we should not apply the rule^^ of Muhammadan 
law in their entirety to cases of pre-emption. He relies on the rulings of 
the Full Bench in Chundo v. Hakeem Alim-ood-dcen (l) and Go}>iud Dayal 
V. Inai/ai-ul-lah f‘2) in which the majority of this Court held that the 
Court is not bound to administer the Muhammadan Uw in claims of 
pre-emption, but that, according to the rule of justice, equity and good 
conscience. [476] that law should boapolied in cases of pre-emption. We, 
as a Division Bench, are bound hy the opinion of the majority of the 
Full Bench, and, according to that opinion, to administer under the rule 
of justice, equity and good conscience the rules of Muhammadan law m 

(f) Book on Pre-emption, Calcutta Editioo, p. 70G. 
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^ases of pre-emption. We do not think we should be justified in 
applying those rules in a mutilated form, and we are of opinion that in 
«ases of pre-emption we should apoly the Muhammadan law, where it is 
not moonsistent with the principles of justice, equity and good conscience. 

We are not satisded that the rules deducible from the texts cited above 
are repugu^int to nhose principles, 

Mr. Abdul Majid's next contention is that the olaintiff does not seek 
to pre-emot the whole of the prooerby sold and that his suit must fail for 
this reason. It is alleged that ihe house in question was sold by Musam- 
mabs Ulfat and Imrab on the 2Sth of Septemhor. 1893, and chat on the 
29bh of September, 1893, five persons conveyed to the same vendees what 
they stated to be their interests in the house. The plaintiff has claimed pre- 
emption m respect of the first sale only. It is argued that as he has nob 
claimed to pre-empt the property comorised in b-)bh the sales, he has thereby 
forfeited his right of pre-emption. We are aware of no law which requires 
that a person entitled to the right of pre-emption is bound to claim pre- 
emption in respect of all the sales which may be executed in regard to the 
property. What the Muhammadan law enjoins is, as observed by 
Mahmood, J., in Slzs/u' Nath v. Mukta Prasad, (l), that * every suit forpre- 
.emption must include the whole of the property subject to pre-emption 
.coriveyed by one transfer.” In this case the plaintiff has in his plaint 
claimed the whole of the property comprised in the sale deel of the 28bh 
of September, 1893, and he has not solir- up that bargain. His claim, 
therefore, does not violate any rule of Muhammadan law. As, however, 
the vendees have equal rights of pre-emption with him and they are two in 

pla-intiff would be entitled to only a third share of the property 
[477J on payment of one-third of the sale price, provided that he has 
complied with all the requirements of Muhammadan law. In this case 
was denied that he had made the preliminary demands, and it was 
asserted that the sale had taken place with his consent There was also 
& dispute as to the actual amount of the sale price. These questions have 
not been decided by the lower appellate Court. As that Court dismissed 
the suit UDon a preliminary point, ^.n 1 its decision up^n that point is, in 
our opinion, erroneous, we set aside the decree below and remand the 
case to the lower appellate Court under s. 562 of the Code of Civil 
Procedure with directions to re-almit it under its original numher in the 

register and to dispose of it according to law. Costs here and hitherto 
will abide the event. 

Appeal decreed and case remanded. 


1697 

Mat a. 

Appel- 

late 

Civil. 

Id i. 409 » 
17 A.W.N. 
(1897) 116. 



(1) 6 A. 870. 


1897 

May 11. 

Appel- 

late 

Civil. 

19 i. 477 = 
17 A.W N. 
(t697> 117. 


19 All. 478 INDIAN DECISIONS, NEW SERIES [Yol, 

19 A. 477 = 17 A.W.N. (1B97) 117. 

APPELLATE CIVIL, 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 

MOTI LaL (Decree-holder) v. :\[AKDND SINGH AND OTHERS 

{Judgmeut-dehtors}. '' tilth May, 1897.] 

Execution of decree — [Amitalxon —Act Vo. XV oj 1877 Limitation Act), sch. ii. 

art. 17h (4) - Step in aid of exeentton "-’Application by decree-holder to be put in 
possession of property ichich he has purchased at a sale in execution of /ci5 decree, 

fle/d ih<at an appUcatioD made by a decree-holder to be put into possegsion of 
property which he h^id purchased at an au uion sale held in execution o[ hi9 
decree WHS a “step-in-aid of execution,” of that decree, and wnnld afford the 
decree-holder a fresh starting point for limitation. Sujan Singk v. [lira Singh (0 
referred to. 

[F.. 27 C. 709 (712) ; 1 Ind. Cas. 430 (43l) = 13 C.W.N. 694 ; R . 31 A. 82 = G A.L.J. 
71 = 6 M.L.T. H5=l Ind. Cas. 416 (4201 ; 35 B. 462 = 13 Bom. L.R. 661 |66SI=» 
11 Ind. Cas. 9b7 ; 25 M. 529 : 14 C.W.N. 433 (435).= 5 Ind. Ca^. 89 (91) ; 8 0,0. 
161 ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. ir. A'. Porter and Munshi Gobind Prasad, for the appellant. 
Munshi Ham Prasad and Babu Satya Chandar Mukerji, for the 
respondents. 

JUDGMENT. 

Edge, C.J. and Blair, J. — The que.stion before us is as to whether 
execution of a decree for money in this case was barred [478] by limita- 
tion on the 19th of January, 1895, when an application, out of which this 
appeal has arisen, was made. 

The decree-holder, or rather his heir, is appellant here. The decree- 
holder obtained his decree for money, and, under an application of the 
9th of April, 1890, he, on the 20th of November, 1891, brought some 
property of the judgment-debtors (respondents here) to sale, and, having 
obtained leave to purchase, he purchased it himself. On the 21st of 
January, 1892, the sale was conhrmed. On the 9th of February. 1893, 
he obtained a certificate of sale in respect of the sale to which we liave 
referred. On the 29th of February, 1892, the decree-holder applied to the 
Court to he put in possession of the property whicli he had purchased. 
On the 2Jst of March, 1892, the decree-holdor was put in possession 
by the Court. On the 6th of April, 1892, the decree- holder died and 
was succeeded by his minor son, appellant here, and cn the 19th of 
January, 1895, the son filed the present application for execution of the 
decree. The Subordinate Judge of Aligarh dismissed the application, 
holding that the execution of the decree was barred by limitation. 

Id order to save limitation the appellant has relied upon the apphoft' 
tion for a certificate of sale of the 9th of February, 1892, and the appHo*' 
tioD to be put into possession of the 29th of February, 1892. If the 
making of either of these applications by the decree-holder was the taking 
of a step-in-aid of execution of the decree, the application of the 19th of 
January, 1895, was within time. 

• First Appeal No, 144 of 1895 from ad order of Babu Bepin B'bari Mttkerj*^ 
Officiaiing Subordinate Judge of Aligarh, dated the 6tli May, 1695, 

a) 12 A. 399. 
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Now it has been held by this Court that an application by a decree- 
holder to obtain payment to him out of Court of purobase-monev paid for 
the property of his jadfiment dehtor at a sale held under the decree-holder’s 
decree was taking a step-in-aid of execution" within the meaning of 
art. 179, paragraoh 4, of the Limitation Act. That decision was apnroved 
of by the Full Bench of this Court in Sttjan Singh v. Hira Shigk (1). 
A proceeding in execution cannot be said to be eompieted (at least so 
L4 i 79J far as a decree-holder is concerned) in a case of sale until he has 
ohtainel the proceeds and benefit of the sale held in execution of his decree. 
Consequently it appears to us that an application to be paid out of Court 
the proceeds of such sale must be considered as the taking of a step-in-aid 
of the execution of the decree. 

Now, apart from procedure, which does nob assist us in ascertaining 
or applying principles of law, is there any difference between the case of 
a decree-holder applying to the Court to he paid out of Court the pro- 
ceeds of a sale held in execution of his decree for money, and the case of a 
decree- holder, where he has himself purchased — consequently where no 
money passes — applying to the Court to be put in possession of that 
which represents money, which, if a third person had purchased, would 
have been paid into Court. 

Mr, Ram Prasad, for the judgment-debtor, has contended that, inas- 
much as the decree-holder, when he purOiases, files in Court a receipt for so 
much of his judgmont-dei)b as represents his purchase-money, he, on filing 
that receipt, must be treated as having received the purchase-money. 
The filing of the reoeipt is a mere matter of’procsdura, no inonev passes or 
18 intended to pass, unless the purchase-money is in excess of the judg- 
ment-debt, and the execution of his decree cannot be said to be satisfied 
until in the one case he has received the purchase-money uaid into Court, 
and in the other case until he be put into possession of the property of his 
judgment-debtor which he has purchased and which represents money, 
which, if a third person purchased, would have been paid into Court, and 
upon the decree-holder’s anplicatio i would have been paid out to him. Wo 
uan see no difference between the two oases. 

We hold that the applicaMon of the 19th January, 1895, to execute 
this decree was within time. We allow this appeal with costs, and we 
direct the Court biiow to proceed with the execution of the decree. 

Appeal decreed. 


19 A. 480 = 17 A.W N. (I837» 115. 

[480] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 


Sanwal Das (Defendant) u. BiSMIhLAH Begam (Plaintiff).* 

[11th May, 1897.] 


Procedure Code. ss. 244. 278 — Ezecutuin of decree ^Decree for sale on a mort- 
gage^Mode of intervention of third party claiming an interest by succession in the 
property deemed to be sold. 

Two heirs of a Muhkmmalai wonciaT toik possession on her dettb of certain 
j. immoveable properly left by her to the exUu^i^n of the third heir, their sister.- 

• First Appeal from Order No. 8 of 1897 from an order of W. P. Wells, Esq., 
Pistrlct Judge of Agra, dated the 18th Deoember, 1896. 


{1} 12 A. 899. 
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Tbej mortgaged that property. The mortgagee brought a suit and obtained a 
decree for sale. Alter decree oue of the mortgagors difd and bis sister wa» 
brought upon the reccrd as bis representative. The property was sold, and 
subsequently tbe sister biougbt a suit against the auctioo purchaser for recovery 
of her share in tbe mortgaged property. Held, that s. 244 of the Code o( 
Civil Procedure did not npply and that the suit was maintainable. Deelholtt 
V. Peters (1) aud Seth Chand Mai v. Durga Dei (2i, referred to. 

[F.. 32 C. 265 : 1 N.L.R. 142 ; R., 21 A. 277 ; 21 A. 356 ; 30 M. 2G = 1G M L.J. 545 ; 
32 M. 429 = 19 M.L.J. 401 = 2 Ind. Cas. 18 (23); 6 Bom. L R. 104.3 (1049); 1 
C.P.L.K. 73 ; D.. 26 A. 152; 9 C.L.J. 358 = 4 Ind. Cas. 121 (122) ; 13 Ind. Cas. 
563 (564) = 123 P.L.R. 1912 = 247 P.W.R. 1912.] 

The facts of this case sufficiently appear from tbe judgment of tbe 
Court. 

Munsbi Bam Prasad, for the appellant. 

Maulvi Ghjilavi 2di(jiaba, for the respondent. 


JUDGMENT. 

Edge, C.J. and I^LAIK, -J.— One Badshah Begam had three children 
^Ikram Husain, Farhat Husain, and Bismillah Begam. Ikram Husain 
and Farhat Husain after Badshah Becano’s death mortgaged a village 
which bad belonged to Badshah Begam in her life-time, and which, unless 
something in the way of limitation happened, belonged to Ikram EusaiOr 
Farhat Husain and Bismillah Begam as heirs of Badshah Begam. Tbe 
mortgagee brought a suit for sale under s. 86 of tbe Transfer of Property 
Act against Ikram Husain and Farhat Husain, and got a decree directing 
that, in the event of the amount decreed not being paid, the village which 
had belonged to Badshah Begam should be sold. Farhat Husain died 
before the decree was executed, and thereupon his sisrer, Bismillah BegaiUf 
was brought into the proceedings as his representative. The village was 
sold, and Bismillah Begam brought this suit to obtain her one-fifth 
share of this village. The first Court dismissed the suit on the ground 
that 8. 244 of the Code of Civil Procedure apnlied. [481] The second 
Court, holding that s. 244 did not apply, sot aside the decree of the first 
Court and made an order of remand under s. 562 of tbe Code. From that 
order of remand ibis appeal has been brought. 

Jt has been contended by Mr. Ram Prasad that Bismillah Begam’9 
remedy was an objection to the sal» under s. 244 of the Code of Civil Pro- 
cedur'e. Tbe Calcutta High Court has held in Deefholts v. Peters (l) that 
8. 278 of the Code of Civil Proceduie does not apply in execution of 
decrees for sale. Mr. Ram Prasad has relied on tbe judgment of tbie 
Court in Selh Chand Mai v. Durya Dei (2). We may say that, although 
we agree entirely with the judgment in that case, it cannot be applied here. 
If there is one uoint on which we believe there is general concurrence of 
opinion in tbe High Courts of India, it is that a Court executing a decree 
cannot take upon itself to alter or vary that decree. Its powers are con- 
fined to construing a decree when necessary and executing a decree in 
terms so long as the law allows the decree to be executed. There is an 
essential difference between tbe execution of a decree for money by the salff 
of tbe property and the execution of a decree for sale of property specified 
in the decree. In tbe first case any third person can intervene in the exe' 
oution of a decree and show that the decree could not be executed against 


(1) 14 0. 681. 
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particular property, if that property was not the property of the judgment- 
debtor, but was the property of the person opposing. Similarly in the case 
of a decree for money, where the judgment-debtor dies, his representative 
is entitled to oppose the execution of the decree against any particular 
property by showing that property was not the property of the judgment- 
debtor and was the property of the representative, as for example, that it 
was bis seli-aoquired property. That course can be taken by a stranger 
ora representative in execution of a decree for money for this reason, that 
a decree for money is not based upon any adjudication that the particular 
property, or in fact any property, which may subsequently ba brought to sale 
in execution of the [482] decree, was the property of the judgment-debtor, 
or property which would be liable to his debts. Consequently, when such 
objection is taken before the Court executing a decree for money, that Court 
has power to inquire into and decide on any such objection taken to the 
execution of the decree against any particular property. Where, however, 
the decree is a decree for sale under the Transfer of Propertv Act. toe Court 
executing the decree must sell the property decreed to be sold and leave any 
one objecting to the execution of the decree against that particular property 
to such remedy as be may have by a suit or by resistance to tbe posses- 
sion of the purchaser. For these reasons we are of opinion that the Court 
of first appeal was right and that s. 244 of tbe Code of Civil Procedure did 
not bar this suit. 

We dismiss this appeal and affirm tbe decision of the Court [below 
with cosu].* 

Appeal dismissed. 
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19 A. 482 = 17 A.W.N. (13971, 124. 

- APPELLATE CIVIL. 

Before 2Ir. Justice Knox and Mr. Justice Burkitt. 

The Bank of Upper India (Plaintiff) v. Sheo Prasad and 

OTHERS (Defendants }f [l7bh May, 1897. j 

Execution of decree— Civil Procedure Code, s. ^'l^—Attachuieni — Effect upon mainten- 
ance 0 / atta^hni£nt o/ order dismissing application for sxecutton. 

Where proper&y has once been attached in execution of a decree, an order merely 
dibm>ssiu){ au applioitiou (or exeuatioa woiob order does not cootaiu specific 
words withdrawing the attachment and which is not an order declaring the 
decree incapable of execution, will not have the eSoct of raisittg tbe attachment, 
and if in appeal such order is set aside, tbe oecree bolder will be in the same 
position as bo was before and entitled to tbe full benefit of the attachment. 
Qunga Rai v. MuSsumat ilakeena Begam (1) ; Nadir Hossein v. Pearoo Jhcvilda- 
nnee (ij ; and Qulam YaJieya y. Sham Soonduree Kootree (3) referred to. 

[F,, 31 A. 367 = 6 A.L.J. 434=1 Ind. Gas. 951 ; 8 A.L J. 6l9 (64U = lO Ind. Gas. 246 
(246) ; R., 9 O.L.J. 2h9 (24Sf = 4 Ind. Gas. 46 |47) ] 

The facts of this case are fully stated in tbe judgment of the 
Court. 

Messrs. J. E. Howard and E, A. Howard, for the appellant. 

* The words in rectangular brackets though not given in the I.L R. Series form 
a portion of the Judgment— ED. 

t First Appeal No 2:3 of 1696 from a decree of Saiyid Zain-ul-Abdin, Subordinate 
Judge of Gawnpore, dated the 6tb September 1695. 

U) N.W*P.H.C,R. (1878) 72. (2) 14 B.L.B. 426. (3) 12 W.R. 142. 
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Munsbi Ram Prasad and Pandit Sutidar Lai, for the respondents. 

JUDGMENT. 

[483] Burkitt, J. (Knox, J., concurring). — This case is a very 
instructive illustration of the saying that a successful litigant’s troubles 
commence when he tries to execute his decree, as we have here the case 
of a decree-holder who for naore than olovan years has been unable to 
obtain the fruits of a decree in his favour. 

The facts are as follows : — 

One Shoo Bikhsh lent money to one .\dhar Singh wherewith to pay 
the Government revenue due from hi;nand to save his property from sale. 
No security was taken for the loan. The tnoney not being repaid, Sheo 
Bakhsh suel .Adhar S ngh and obtained a moiiev deeree on the 24ch Aoril 
188G for some R^. 9,642 odd. He took out execution in May 1867 by 
attaching two villages belonging to his imlgment-dobtor, namely, Atarra 
Mahal Ajit Singh and Biiripur, and askod that they should he sold and 
his decree paid off from the proceeds of the sale. Ilis troubles then began. 
An objection to the attachment was made by Bijai Singh, son of the 
judgment-debtor. Bijai Singh claimed these villages as his property 
under a deed of gift, dated June 2drd, 1886. frorn his father, the judgment- 
debtor. Tlie Court executing the decree allowed the objection and 
directed the attachment to be removed. That order was passed ic May, 
1888. The decree-holder thereuoon instituted a suit, against his judgment- 
debtorand against Bijai Singh, and on February 11th. 1889, he obtained a 
decree declaring that the two villages were liable to attachment 
and sale in execution of the decree of .\pril 1886. An appeal was 
taken against the declaratory decroo, but was dismissed by the 
High Court on January 28th. 1891. Meanwhile the decree-holder took 
prompt action on the decree of February 14bh, 1889. He made an aopli- 
cation on February 19th, 1880, to the execution Court, on the strength of 
that decree, asking for attachment and sale of the two villages. That 
application was granted, an attachment being levied on the two villages, on 
the 22od June 1889. .^s the villages attached were ancestral property, 

the further execution of the decree was, on September 12th, 1889. trans- 
ferred to the Collector under the rules framed by Government to give 
[484] effect to s. 320 of the Code of Civil Proce lure. The case, however, 
did nob remain long in the Collector's Court. F*)r on January 31sb, 1890, 
as the decree-holder was unable to attend at his Court in camo in the 
interior of the district, the Denuby Collector, on whose file the execution 
case was pending, struck it off for default and returned the papers to the 
Subordinate Judge, who at once followed suit by striking the case off his 
pending files. This proceeding was quite unnecessary, as he had struck 
the case off his files vvhen he sent it to the Collector in September. The 
decree-holder then made several ineffectual attempts to induce the Subor- 
dinate Judge to send back the case for further execution to the Collector. 
At last, on an application made in September, 1890, the Subordinate Judge 
directed the case bo be again sent to the Collector for further execution. 
This order was made on November 19bli, 1890. The result of this las® 
order was in our opinion to restore the state of things which existed on 
September I2th, 1889, when the decree first was sent to the Collector 
for execution. There was no necessity for any further attachment. The 
orders of the Deputy Collector and of the Subordinate Judge striking ihe 
execution case off their files of pending cases did not dissolve the attach- 
meat which had been imposed in the previous June, 1889. No formal 
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order was passed by either tribunal withdrawing the attachment, and 
the deoree-bolder certainly had neither asked for nor consented to such a 
withdrawal. In this opinion we are supported by the authority of many 
■decided cases, e.ff., Gunga Kai v. Sakeena Begum (l). Nadir 

Eosseiyt v. Pearoo Thovildarinee {'2), Gohm Yaheya v. Shorn Saojiduree 
Kooeree f3), &o. We may add also that as to this point no (luestion was 
raised nor any argument addressed to us at the hearing of this anpeal. With 
the retransfer of the execution case to the CoUect-or tlie decree- holder’s 
troubles did not come to an end. The judgment-debtor early in January 
1891. put in a petition before the Subordinate Judge in which, on various 
tech- [485] nical grounds, he objected to the continuance of the execution 
# proceedings before the Collector. That petition was rejected ou technical 
grounds on April 17th, 1891. The ju<fgment-del>tor, however, preserved, 
and, on April 13tb, 1891, he again pub in a petition in which on technical 
grounds he contended that the decree w’as nob capable of execution, and 
prayed that the decree- holder’s application for execution might disdlow- 
ed. The Subordinate Judge thereupon went into the matter, and by 
order dated June 8bh, 1891, held that the pending proceo<lings in execu- 
tion could nob be maintained, and disallowed the aoulicatiou for execution. 
The Subordinate Judge hehl that the ai)ulicabion was barred under s. 158 
of the Code of Civil Procedure by r»mson of the infructuous nrocvejlings 
mentioned above, which took place between the orders of January 31sb 
and November 19bh, 1890. 

The result of the decision of June 8bh, 1891, was that the decree- 
holder’s execution proceedings before the Collector came bo an abmpt ter- 
mination, and the papers were returned to t.he Subordinate Judge. S'>afrer 
the expiration of more than five years from the date of his decree i he decree- 
holder, through no fault of bis own, found hims*:*!! no nearer getting the 
benehb of his decree than he bad been in 1686. Fie. however, now annealed 
to the High Court against the order of June 1891 and prayed that Court 
to order execution of his decree to proceeded witn. The appeal was 
allowed by the High Court on Dacemhor 15bh, 1892, tho order of the 
Subordinate Judge was set aside, and it was ordered that “ the proceedings 
in execution will proceed.” Tnereupon the decree-holder again ar-plied 
to the Subordinate Judge on the strength of the order of th*^ Hich Court 
and the case was on liis application, by order of March 3rd, 1894. again 
Beat to the Collector for further execution. Even then the judgment- 
debtor was not sabishod. He again, on April 21at, 1894, applied bo the 
execution Court objecting to the order for tixecution, and to the 
transfer of the proceedings to the Collector. It is not necessary 
to notice the reasons he gave for his objection. Here the ai-pellanb 
[486] Bank for the first time came on the scene. It also, on Ma> 4th, 
1894, practically supported the objections made by the judgment-debtor 
aud called on the Court to compel the decree-holder to attach anew and 
bo notify the terms of a mortgage it held from the judgment-debtor. 
Both objections were overruled by the Court, and an appeal to the High 
Court was dismissed in June 1896. 

But meanwhile, i.e , between tbe orders of June 8tb, 1891, and of 
December 15bh, 1892, tho case had entered into a new phase. On the 
4bh of January. 1892. the judgment-debtor, jointly with his son, Bijai 
Singh, borrowed Rs. 30,000 from the Bank of Upper India and, as 
security for the repaymeub of the loan, mortgaged six villages, among 
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which are the two villages Atarra Mahal Ajit Singh and Bairipur 
which thrt decree-holder vSheo Bakhsh had attached on June 22Dd, 1889, 
in execution of bis decree, and in respect of which the execution 
proceedings had been twice transferred to the Collector. Hence the 
present suit, in which the plaintiff Bank seeks fo enforce its mortgage 
■ iv s;»le of all the mortgaged villages. The persons impleaded as defend- 
ants are Adhar and his son (who have not appeared) an»l the 6ve sons of 
Sheo Bakhsh, the decree-holder referred to above, now deceased. The 
lower Court gave the Bardc a decree for recovery of the loan by the sale 
of the mortgaged property, with theexception of Atarra Muhal Ajit Singh 
and Bairipur. It. held that, as these villages were under attachment to 
satisfy the decree held by Sheo Bakhsh’s sons, the Bank could not bring • 
them to sale unless it paid off that decree. The Bank appeals, contend- 
ing that it is entitled to a decree for sale of the two villages just men^ 
tioned. 

In the memorandum of appeal the Bank refers to what it calls a 
“finding’' by the Subordinate Judge that Sheo Bakhsh was a consenting 
party fo the mortgage of January, 1892. We are unable to discover any 
such “ finding ” on the record. The Subordinate Judge in that which he 
calls a short account of the case,” but w hich clearly is no more than a his- 
torical resume of [487] the case of each party, does say that “Sbeo Bakhsh 
having joined the executants expressed his consent to the contents of the 
document.” It is impossible to say where the Subordinate Judge got that 
statement. It is not montioned in the plaint, nor referred to in the written 
statement, nor was it put in issue. Neither Adhar nor Bijai Singh put in 
an appearance, so the statement could not have beeu noade by them, and 
the present respondents certainly did not make any such admission and do 
not admit it now. The Bank’s mortgage deed also contains no assent 
whatever by Sheo Bakhsh nor any mention of his name ; the only parties 
to it are tbe Bank, Bijai and Adbar. Probably the fact was asserted by the 
Bank’s pleader when stating his case in the lower Court, and that would 
explain why — no evidence being produced to support it — the Subordinate 
Judge made no mention of it in his judgment. It is too large a draft on 
our credulity to ask us to believe that Sheo Bakhsh, who for years had 
been straining every nerve to obtain execution of bis decree, and whose 
appeal was then pending in the High Couit, could have taken such a fata) 
step as to assent to tbe mortgage cf January 4th, 1892. We notice that in 
its judgment of January 28th, 1891. referred to above, the High Court 
treated with contempt a similar plea that Sheo Bakhsh had consented to 
the deed of gift. 

Passing away from that matter, we have now to decide whether the 
appellant Bank is entitled to a decree for sale of the two villages under 
its mortgage, or whether th(j respondents have a prior lien. The Subor- 
dinate Judge has found lu favour of the respondents. In our opinion hie 
decision is right. The declaratory decree given bv the Subordinate Judge 
on February 14th, 1S89 (aflirmed by the High Court on January 28cb, 
1891). decide i finally tiiat the two villngns were liable to sale in execu- 
tion of Sheo Bakhsh’s decree, and that d^-cree bound not merely Adhar 
and Bijni, Put also their mortgagee the Bank, which claims title through 
them. It has been held by some authorities that the decree of 
F»-bruary 14th, 18B9, hal the effect of restoring the attachment 
which had been removed on May 12th, 1888. It is [488] unneces- 
sary to decide that point, as the two village^t were again duly attached on 
June 22od, 1889, and undoubtedly remained subject to that attachment 


314 



THE BANK OF UPPER INDIA V. SHEO PHASAD 19 All. 489 



at least up to June 8th, 1891, the date od which the Subordinate 1897 
Judge disallowed the then pending application for execution, wrongly hold> May i7. 

ing that that application was barred under s. 158 of the Code of Civil Pro* 

oedure. Now it is in our opinion very doubtful whether that order had Appel- 
the effect of dissolving the attachment. The order did not formally with- LATE 
draw the attachment, nor did it declare (as was incorrectly stated at the Civil 
hearing of this appeal) that the decree was incapable of execution. It did — 
no pore than lay down that execution should not be allowed on that parti- A. 482 = 
cular application. Bub if it be the case that the effect of that order was bo A.W.N. 

dissolve the attachment, we are of opinion that the effect of the order 124. 

of the High Court in appeal (December 15bh, 1892) was to wipeout the 
order of June 8tb, 1891, and to re-establish the position of the parties 
as it stood before that order was made. The argument for tbe appellant 
Bank is that the effect of the order of the High Court was to send tbe 
decree-holder back to the Subordinate Judge with a bare money decree 
in his bands, deprived of the security he had obtained by the attachment 
in June, 1889, and of tbe benefit of the protection given by s. 276 of 
the Code of Civil Procedure. In short, it is contended that the only 
course open to this decree-holder, on succeeding in his appeal in the High 
Court, and on obtaining from that Court an order that the proceedings in 
execution should proceed, was to apply again for attachment and sale and 
to begin de novOy subject to any alienation which his judgment-debtor 
might have made in the interval between the two orders. Admittedly the 
decree-holder was in no way in fault. It was the Subordinate Judge who 
made a wrong order, and, if the contention for the appellant bo correct, the 
effect of that wrong order is to damnify the unfortunate decree-holder 
most disastrously by enabling Adhar successfully to swindle his creditor. 

We are unable to believe that tbe law can be as contended for by 
tbe appellant Bank. We are of opinion that when the High Court 
[489] set aside tbe wrong order of the Subordinate Judge, it set it aside ro 
tbe fullest extent, and that, if the effect of that order was to dissolve t»'e 
attachment, tbe effect of the appellate order was to cancel that portion 
also of the Subordinate Judge's order. We fail to see why we should 
hold that that portion of tbe order was not affected by the appellate 
decree. We hold, therefore, that the two villages in dispute in this 
appeal were at the date of the appellant Bank’s mortgage lying uiider a 
duly perfected and existent attachment in execution of Sheo Bakhsh s 
decree, and that under tbe provision of s. 276 of tbe Code of Civil Pro- 
cedure tbe Bank’s mortgage is void against any claims enforceable 
under that attachment, and therefore void against tbe decree held by the 


Tespondents. 

It also was contended that the Bank’s mortgage would, under the 
provision of a. 62 of tbe Transfer of Property Act, be inopenitive as 
against tbe respondent's decree on the ground that the mortgage was 
entered into during the active prosecution of a contentious proceeding in 
which tbe right to sell tbe dispute villages was directly and specincaily 
in question. We, however, consider it to be unnecessary to express any 
opinion on that question. 

For the reasons given above we are of opinion that this appeal fails. 
We therefore dismiss it with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before, A/r. Justice Knox and Mr, Justice Burkitt, 


[YoL 


Bishax Chand {Defendant) v. Eadha Kishan Das (Plainti^]J 

[17th May, 1897.] 

Contract -Sak- Deposit-Contract going off by default of purchaser—Vefidor entitled 
to retain deposit. 

Held th>it whpre a cfintnict for sale goes off by defauU of the purchaser, the 
purchaser cannot recover any deposit which mav have been paid by him to the 
vendor jn pursuance or the contract. Ex parte Barrell, in re Parnell (l)ftud 
Bone V. Smith (2) referred to. 

[R., 31 A. IGG (16Si =7 A L J. 1019 (10211 = 7 Ind. Cas. 794 (795) : 33 ^ 1 . 375 (.394) = 20 
AI L J. 2 -10 1-2511 = C M.L.T 314 = 3 Ind Cas. y41 ; 4 A.L J. 773 = A.VV.N. (1903) 
5 ; il lud.Cas. (21l»= 14 C.L J. 159 : 19 Ind.Cas. 40 2 < 1G5) = 24 M L J. 438 
(497)= 13 M L.T. 3'.n [397j =11913/ M.W.N. 341 (3IG/; 3 M.L.IV 177 1178).] 

[490] The facts of this case are fully stated in the iudiimeiib of the 
Court. 

Mr. Malcol/itson, fur the appellant, 

Rabu Duiyi ihir-tn Binerjt, for the respondent. 

JUDGMENT. 

Rurkitt, .1. (Knox, .1,, concurring). — This is an aopeal by tliedefend- 
ant in the suir from a decree of the Subordinate Judge of Benares, dated 
the ‘j^nd of .August 189-3. 

The claim was for tuo recovery of Rs (;,o00 from the defendant. 
The pi iin'-itl nuts his case as follows: —Fie says that the defendant held a 
decree (No. li>3 of 1S9J) against two persons named Sundar Dss and 
Baij Natli Prasad: that the plaintiff, being related to Sundar Dis, desired 
to purchase the decree in order to liele him; that he entered into a 
con’ract with the defend mt to ourchase the de-*re 0 , aifreeing to pav any 
“miscellaneous expenses" which the defendant had incurred in 
obtaining tlie d:;creo in addition to the amount secured by the 
decree, costs, Ac,, and that he sent to tho defendant Rs. 6,-500 as a 
deposit and in part piymeat of the consideration money. Tlie plaint 
then goes on to allege that the defondinc sent to tho plaintiff two 
written drafts (one of a sale-deed and the other of an agreemenbi : that 
the plaintiff refused to execute tlie agreement as he had nob contracted 
to execute such a document ; that he calle.i on the defendant to send him 
a detail of the miscellaneous charges, but that the def-ndant insisted on 
the execution of the draft agreement, and neibbor completed r.he sale-deed 
nor sent the detail of “ miscellaneous charges," but in breach of his con- 
tract pub the decree into execu.-.ioa anJ realized tbe amount due on it. 
Finally, the plaintiff alleged that the defendant refus^jd to return the 
Rs. 6,500. He accordingly instituted this suit to recover that amount 
•with interest, costs, 

The defendant in reply contended that he had not broken the contract, 
and asserted that it was the plaintiff who was in fault by not Paving paid 
up in proper time the balance of the purchase money and the miscel* 
l aneous charges, which he nut at Rs. 2,0 00, though the defendant at the 

• First Appeal. No. 220 of 1895, from anorderof B»bu Nilmadhab Rai, Subordinate 
Judge of Benares, dated the 22Qd August 1895. 

(1) L. B. 10 Gb. App. 512. 


(2) L.R. 27 Cb. D. 89. 
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plaintiff’s request had bad the sale of [491] Sundar Das’ property under his 
decree postponed. He denied that he had eve ' sent any draft agreement 
to the plaintiff or had asked him to execute such a doeument, but asserted 
that he had sent a draft sale-deed to the plaintiff in which Rs. 2,000 were 
entered as being payable on account of the “ miscellaneous charges.” 
The written statement of defence further alloaed tha*; defendant had 
sustained a loss of Rs. 2,000 by the noo-cjinpletion of the coir.iact, 
and in its last paragraph there is a plea tint as the plaintiff was 
the person who broke the contract a suit by him w.is not maintain- 
able. 

The Subordinate Judge found on every issue in favour of the plaintiff' 
and gave him a decree in full. The defemlant aupeaN. 

The only really imoortant issue in this case is which side was guilty 
of the breach of contract. 

[After a discussion of the facts of the case, the Court, differing from 
the Court of first instance, fout^d that the contract to purchase had been 
broken by the plaintiff. The judgment then continued i : — 

The question now remains what decree should be passed in this 
appeal. If the defendant had persevered in the last plea ser. forth in his 
written statemem-., we should unhesitatingly have dismissed the suit On 
our finding that the plaintiff was the person wlio broke the contract, we are 
of opinion that the plaintiff was not competent to sue to recover the deposit. 
In the case of Ex parie Barrell, in re Parnell (1) it was held that where a 
contract for sale goes off by default of the purchaser the vendor is eniitled 
to retain the deposit. Lord Justice James remarking that “ the mone> was 
paid to the vendor as a guarantee that the contract should he performed : 
the trustee refuses to perform the contruct and then says — ‘ Give mo 
back the deposit;’ — there is no ground for such a claim.” And in tho 
same case Lord Justice Mellish is ropoi*ted to have said : — “ It appears to 
me clear that, even where there is no clause in the contract as to forfeiture 
of the deposit, if the purchaser repudiate the contract he cannot have 
[492] back the money, as the contract has gone off through his default.” 
That case was cited with approval in the later case of Hov'e v. Smith (2), 
in which it was held by the Lords Justices Cotton. Bowen and Fry 
that a “ deposit, although to be taken as part payment if the contract 
was completed, was also a guarantee for the performance of the contract, 
and that the plaintiff having failed to perform the contract within 
a reasonable time had no right to a return of the deposit.” Following 
the rule of law laid down in the above cited cases, we hold that the 
plaintiff, having broken his contract to purchase, had no right to a 
return of the deposit, and that the Subordinate Judge oughc to have 
given effect to the last plea in the written statement of defence by 
dismissing the suit. In this appeal, however, the defendant appellant 
has not stood on his strict legal rights. He says be is willing to 
pay Rs, 4,500 to the plaintiff, and in the Court below, he called evidence, 
which we believe to be true, to show that he ha^l tendered Rs. 4,500 to 
the plaintiff, who refused to accept it on the ground that he was entitled 
to the full Rs. 6,500. In this appeal the defendant appellant has con- 
tented himself with contesting the decree as to Rs. 2,000 and as to 
interest and costs. Had the appellant appealed against the whole decree, 
We most certainly should have dismissed the suit. But, as matters stand, 
.the decree we pass is that we allow this appeal, that we strike Rs. 2,000 

(1) L. R. 10 Oh. App. 612. , ) (2) L.R. 27 Oh. D. 89. 
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off fche principal sum decreed, that we set aside the order of the lower 
Court allowing any costs or interest to the plaintiff, and. as we are of opinion 
that the plaintiff ought thankfully ro have accepted the Rs. 4.500 tendered 
to him by the defendant, and that this suit was wrongfully insticuted, we 
direct tint the plaintiff respondent do pay all ihe defendant's appellant’s 
costs in this Court and in the lower Court. 

Appeal decreed. 


19 A. 493 = 17 A.W.N. (1097) 133. 

[493] REVISIONAL CRIMINAL. 

Before Sir John Edge, A7., Chief Justice, and Mr. Justice Blair. 

Queen- Empress v. Ham Chandak. " fl8th May, 1897.] 

Evidence~‘PresHmption — yinmcipal byc-lnw, presumption as to the vnliditij of Act 
No. XV of 1>-Sj \^orth- Western provinces and Oudit Municipalities Act], s. 55. 

Where a person w;is tried for and convicted of a breach of certain byedaws 
purporting to have been duly passed by a Municipal Board, it was held that the 
presumption was that such bye-iaws bad been passed with due regard to the 
necessary procedure and were not illegal, and that it lay upon the accused to 
object to tbeir validity and was no part of the duty of a Court exercising appellate 
or revisional jurisdiction to enter of its own motion Into the question whether 
such rules had been properly framed in accordance with the provisions of the law 
on that subject, The Municipalitff of Sholapur v. The Sholapur Spinning and 
Weaving Company (1) referred to. 

[R . 7 0.C. 51 {55).] 

This was a reference made under s. 438 of the Code of Criminal 
Procedure by the Sessions Judge of Bareilly, The facts of the case will 
appear from the order of reference which was as follows : — 

" This is Hn application for revision of an order made by the Joint 
Magistrate of B ireilly and puroorting to have been ma'ie under ss 1 and 4 
of Act No. XV of 188.3. The case was sent back in order that the offence 
proved might be indicated, as required l)y s. ‘283 (/) of the Code of 
Criminal Procedure, and it was p-)inted out that the s'^c'-ions named were 
not penal sections. On the proceedings received back the authorities 
quoted are s. 1 (2), Chapter L. and s 4, Chapter III of the rules passed by 
the Municipal Board of Bareilly under s. 55 (3) of Act No. XV of 1883. 
Upon this the parties were heard and the following order was made : — 

‘ Inasmuch as it appears that the bye-law under wliich the conviction 
under revision was made and the punishment inflicted is not forthcoming, 
it is ordered that a precept issue to the District Magistrate to send to this 
Court a copy of the rules made under s. 55 (1) and of any direction made 
under s. 55 (2) of Act No XV of 1883. duly [ 494 ] certified for the purpose 
of s. 65 of Act No. I of 1872, or of the corresponding rules as made, 
confirmed, and published under ss. 22 to 24 of Act No. XV of 1873.’ 

The District Magistrate has now forwarded to this Court a publi- 
cation (apparently unofficial) entitled — * The Municipal Manual of Bareillyi 
compiled by Preonath Banerji, Municipal Commissioner and Pleader, 
High Court.’ 

“ The alleged offences of which the appellant has been convicted 
are : — (1) constructing a sandas (or privy in which night-soil is allowed 
to accumulate) without th e permission of the Municipal Board, an d 

• Criminal Revision No. 170 of 1897, 

(1) 20 B. 732. 
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(2) altering a chahiitra abutting on the street without the previous 
sanction of the Board. 

" I see no reason to doubt that the applicant did the acts alleged to 
be offences ; but I am in doubt whether these acts are offences, and 
punishable, and for the reasons following : — 

“ The Bareilly Municipality was. until the 24th January, 1884. a 
Municipality established under the North-Western Provinces and Oudh 
Municipalities Act, 1873. On that date the Locd Government, acting 
under s. 5 of Act No. XV of 1883, by Notihcation No. 13. North'wcsUrn 
Provinces and OiM Gazette, dated 26th January 1884, Part I, p. 40, 
applied Act No. XV of 1883 to the Bareilly Municipality, and thereupon 
the former Act (No. XV of 1873) ceased to apply [Of. s. 17 (l) (a) of 
Act No. XV of 1883): but rules made under the old Act are deemed 
to have been made under Act No. XV of 1883 and continue in force 
until repealed by new rules so made. It is, however, provided [s. 71 
(2l! that ‘ the authorities empowered to make such new rules shall, as 
soon as may be, make them, and take such action as may ho necessary 
for bringing them into force.’ No action has been taken under this sub- 
section, and the rules which the applicant has been convicted of 
infringing are not new rules’ within the meaning of s. 71 of .-Vet 
No. XV of 1883. For the two rules now in question to l)e valid, 
therefore, they must be rules made under tlie North-Western Provinces 
and Oudh Municipal Act, 1873, or any Act repealed therei)y (e.ff., VI 
[495] of 1868). The two rules in question are contained in Notifica- 
tion No. 699. daied the 9th October 1879. published at Part III, 
Municipal Supplement, North-Western Provinces and Oudh Gazette, dated 
the 18th October 1879 : but this notification purports to be a confirmation 
of rules under s. 22 of Act No. XV of 1873 and a direction that the 
rules be adopted by all Municipalities. If the notification were a 
simple confirmation under s. 23 and publication under s. 24, the 
ordinary presumption would be that the rules had been duly made 
under a. 22. In that case the direction that they be adopted by 
all Municipalities would be unnecessary ; but from the wording of 
the notification as it stands, I am in doubt whether it is not intended to 
express that the Local Government makes the rules under s. 22 and 
directs that they be adopted ie.g. by all Municipalities which had not pre- 
viously made these same rules for themselves under s. 22). The Act, 
however, does not empower the local Government to make rules, but only 
to confirm rules made by the Municipal Committee: so that if the rules 
now in question were not made by the Bareidy Municipality before the 
notification was issued, the notification itself does not make the rules 
valid and binding. I am unable to discover that the Bareilly Municipal 
Committee ever did make these rules under s. 22 of Act XV of 1873. 
It is possible that they may be contained in the bye-laws mentioned at 
p. 291 of Mr. Fraser’s book — Local Rules and orders made under enact- 
ments apolying to the North-Wesfern Provinces and Oudh — but the 
publication of those bye-laws is not traced, and publication is essential to 
validity under s. 24 of Act No. XV of 1873.” 

The Sessions Judge then referred the case to the High Court. 

The Public Prosecutor {Mr. E. Ckamier), for the Crown. 

The Court passed the following : — 

ORDER. 

Edge, 0. J., and Blair, J. — In our opinion the presumption was 
that the rules in question had been duly made, published, and sanctioned. 
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A Court ought to presume, until some evidence is given to destroy' 
the presumption, that a Municipality has used [496] the regular, 
and lawful procoilure, and that the common course of business has been 
followed in that procedure. It is for the person raising the objection to 
give some evidence to show tliat it would not be safe make such a 
presumption. The decision of the High Court at Bombay in The Miinici- 
palitij of Sholapur v. The SliolajMir Spinnintj Weaving Compiny (l) is 
an authority on this subject. A point of this kind should have been taken 
by the party concerned if there was anything in it, and should not have 
been taken of its own motion by a Court sitting in an joil orrevision. We 
see no ground for interfering : the rule will be discharged. 


19 A. 498 = 17 A.W.N. (1897)128. 

APPELLATB CIVIL. 

Before Mr. Justice Bnncrji and Mr. Justice Aikman. 

Altaf Ali Kii.\n and oi'HEUs {D-je^idants) v. Lalta Prasad 

AND OTHERS {Plainldfs).'' ['20th May. 1897.] 

Mortg'iije — Lease of >nortg7gc,i jfremhes bi/ mortgagee to mortgagor —Remedy of mori- 
gruji C for non payment of rent — Jurisiiction — ' hvil and Revenue Courts. 

CercHin mortg.tgce-' in whosa favour a deed of m Ttgaie providing for possession 
ill li-'M 'f interest, had otcoutc l, oq ihodAV folliwiog the execution of 6ba 
mortgige granted a Jeas*; of the mnrtgtged proniKe-s to the mortgagor The »vvo 
doeuiueuts were registered ou the same day. The aniouQt of rent r- ^iiirvei by the 
lease was * xactly equivalent to the amount of interest payable under the morc- 
gage. and 'ho mortgige-deed cODtaiued a covo»iarit that anv arroaf'i due by the 
lessee should bo a charge upon the mortgig-'.l property. In the counter-part of 
the lease also a similar covenant making the mortgaged oroperty somrity for the 
rent payable under the lease was inserted. 

7/eW, fhat under the above circumstances, the mnrtg-ago and the lease formed 
merely diflerent parts of the .-.un- trauNacti m, and that the inor:gagees wore 
entitled to sock their remedy fur n<>n payment of the rent re-erved iu a Civil 
Court by means oi a suit upon tlie mortgage and were not obliged to b tve reoour^o 
to a suit for rent in a Court of Revenue. Bnghetin v. ^{alhHr'^ prusnd I'i) 
followed. 

[P.. 17 P.W.R. 190S; 4ppr , 0 O.C IS; R., 21 A. 4 (!)) ; -28 M. 6'V2 (6671; 13 lod. 
Cas. 7iO=UO P.L.R. lUl-2 = 59 P SV.R. 1912; D.. ‘21 A. 333(3411] 

[497] The facts of this case sufiiciontly appear from the judgment 
of the Court. 

Pandit Suwhir Lai and Maulvi Ghulam Mujtaha, for the appellants. 
The Hon’ble IF. M. Colvin and Messrs. T. Conlan and -V. Bincrjit 
for the respondents. 

JUDGMENT. 

BanerjI and Aikman, J.I. — This appeal has arisen in a suit brought 
upon a mortgage, dated the 22nd of November 1875. The mortgage-deed 
provided that the mortgagees were to be placed in possession of the 
mortgaged property in lieu of interest. Instead of entering into posses- 
sion themselves, the mortgagees granted a lease of the mortgaged property 
to the mortgagor on the day following that of the mortgage for the same 
term as the term of the mortgage. The mortgagor having made d efau lt 

■ First Appeal, No. 94 of 1896, from a decree of Syed Muhammad Jafar Husain 
Khan, Subordinate Judge oi Bareilly, dated the 11th December 1895« 

(1) 20 B. 732. (2) 4 A- 430. 
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in thn paymsnt of the rent stipulated in the lease, which was a sum equi- 
valent to the amount of the interest chargeable on the mortgage-debt, 
the present suit was brougho to recover the amount alleged to bo duo 
upon the mortgage. No objection was raised in the Court below or has 
been raised in this Court as to the competency of the plaintiffs to maintain 
the present claim. The only question which has been raised, and which 
we have to determine, is whether, by reason of the granting of the lease 
to which we have referred, the relation which subsists between the 
parties was that of landholder and tenant and the rlaintifl's’ only remedy 
for the arrears due upon the lease was a suit in a Court of Revenue, or 
wliether the parties stood to each other in the relation of mortgagee and 
mortgagor and the plaintiffs are entitled to maintain their claim in the 
Civil Court. 

The learned counsel for the appellants relied on an unreported judg- 
ment of this Court in Second Appeal No. 1112 of 1894, dooided on the 
8th of April, 1897. The learned counsel for the resnondents on the other 
hand referred us to the case of Baghclin v. Mathura Prasad (1). In the 
former case, it was held that under the circumstances of that case the 
relation between the [498] parties was tliat of landholder and tenant, 
tne mortgagor having taken a lease from the mortgagee and attorned to 
him as his tenant. In the latter case, it was held that tlie transaction 
was one of mortgage, and, although a lease had been g^an^ed, t he relation 
between the parties remained that of mortgagor and mortgagee. 

In our opinion, each case must be decided with reference to its own 
peculiar circumstances. What we have to consider in this case is, what 
was the intention of the parties when they executed the deeds of tlie 22nd 
and 23rd of November, 1875. If it was intended that both the deeds 
were to form a single transaction, namely, a transaction of mortgage, and 
the lease was granted simuly to provide a mode for realizLcg the interest 
payable on the mortgage amount, we must hold that t4ie parties stood in 
tlie relation of mortgagee and mortgagor, and that the relation was not 
altered by reason of the execution of the lease. In this case, we find that 
the two documents were presented for registration on one and the same 
date, that the amount of rent reserved by the lease was exactly equivalent 
to the amount of interest payable on the mortgage, and chat the mortgage 
deed contained a covenant to the effect that any arrears due by the 
lessee would be a charge on the mortgaged property. In the counter-part 
of the lease executed by the mortgagor on the 23rd of November, 1875, 
there is a similar covenant by which the mortgaged property and other 
properties of one of the mortgagors were made security for the rent 
payable under the lease, that is, for the amounc of interest chargeable 
under the mortgage. It is a significant circumstance also that in the twelfth 
paragraph of his written statement, Altaf Ali, the principal defendant, 
says that the lease was executed only for the sake of facilitating the 
payment of interest. Taking all these circumstances into consideration, 
we are of opinion that it was not the intention of the parties that the lease 
was for any other purpose than the realization of the interest payable upon 
the mortgage, and that the two deeds of the 22nd and 23rd of November, 
1875, must be regarded as [499] one and the same transaction. This 
case is therefore distinguishable from the unreported ruling relied on by the 
counsel for the appellants, and it is more in accordance with the case of 
Bayhelin v. Mathura Prasad (1). 
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The pleas raised in the appeal therefore fail. As was the case in tbe 
other appeals between the same parties decided to-day, the amount decreed 
should he reduced by Rs. 7,099-4-0, which the plaintiffs included in their 
claim by reason of the judgment of the Subordinate Judge in the suit out 
of which First Appeal No. 254 of 1894 arose. 

The result is that we vary the decree below by making a decree in 
favour of the plaintiff’s under s. 88 of Act No. IV of 1882, for the sale 
of the mortgaged property in the event of the defendants failing to pay 
to the plaintiff’s or into Court on or before the 3rd of November, 1897, 
Rs. 64,771-2-0, together with interest at the rate of twelve annas and a 
half per cent, per mensem on Rs. 30,000, the principal amount of the 
mortgage, from the 30th of May, 1895, to the 3rd of November, 1897, 
aforesaid, or to the date of payment, if sooner made, together also with the 
plaintiff's costs in the Court below, proportionate to the principal and 
interest now decreed, less Rs. 41-6-0 allowed to the defendants as their 
costs in that Court, and together also with the plaintiffs’ costs of this 
appeal. 

Decree vioditied. 


19 A. 499 = 17 A.W N. (1897) 127. 

APPELLATE CIVIL. 

Before Mr. Banerji. 

Mangi.i Prasad {Plaintiff) v. Deri Din (Defeiidant)* 

[21st May, 1897.1 

Execution of decree— Limitation-Suit for ponaession of j^opert^ purchased at auction 
sale in exccution of n decree^Effect of fonnal j&s.ssmwn i« saving linutalion^-Civil 
procedure Code. ss. 319, !-D9. 

Where possession of property purchased at auction sale in execution of » 
decree is formally given by the Court under s. 3l8 or s. 319 of the Code of Civil 
Procedure, although the actual po-.^iession may ramaio with tbe [590] judemeo^* 
debtor, the date of the granting of such formal posses-ion forms as against the 
jodement debtor a fresh starting point f'r limitation in nspect of a suit for pos- 
session of the property sold brought by the an* tton purchaser cr bis represenU- 
tive. Juggobunahu Mukerjee v. Ram Ckunder Busack (1) and Joggobundhu 
MitUr V. Purnanund Gossavti (21 referred to. 

rAnpr 28 A 7'22 = 3 A.L.J- 504 = A.W.N. (1906) 213; R. 16 C-P-L.R. 107:8 Ind- 
Cas 236’(23S) = 70 P.L.B. 1910 = 68 P.W.R. 1911; 10 Ind. Cas. 319 (3-20) ; »•. 

21 A. 269.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Gobind Prasad, for the respondent. 

JUDGMENT. 

BaneR.JI, J.— The only question which arises in this appeal is that 
of limitation. The plaintiff brought his suit for possession of a share of 
zamindari. That share originally belonged to the defendant, and was 
sold by auction as his property in execution of a decree on the 21st oi 

• Second Appeal No, 350 of 1896, from a decree of Mauivi Mohammad Anwar 
Husain, Subordinate Judge of Farukhabad, dated the 266h February 1896, reversing a 
decree of Munshi Bakhtawar Lai, Monaif of Fatebgarb, dated the 22nd June, 1896. 

(1) 5 C. 584. (3) 16 0 . 630. 
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August, 1880. It was purchased by one Ganesh Rai, whose successor in 
title is the plaintiff. It was alleged by the plaintiff that he obtained form- 
al possession through the Court on the 14th of July, 1884; that he 
remained in possession for two years, and that subsequently he was 
‘dispossessed by the defendant. It was on this allegation that he brought 
the present suit on the 29th of May, 1895. The Court of first instance 
found that, although Ganesh Rai had obtained formal possession 
through the Court, he had never obtained actual possession of the pro- 
perty, and that ever s'nce the auction sale the property has remained 
in the possession of thi defendant. That Court, however, gave the plaintiff 
a decree, being of opinion that the delivery of formal possession on the 
14th of July, 1884, gave to the plaintiff' a fresh start for tlie computation 
of limitation, and as the suit had been brought within twelve years from 
that date it whs within time. The lower appellate Court has concurred 
with the Munsif in holding that the nl lintiff never obtained actual posses- 
sion. It, however, seems to have been of opinion that the fact of the 
•delivery of formal possession through the Court was immaterial for the 
purposes of limitation, and it held that as the defendant had been 
in possession since the date of tlie auction sale and tlie period of 
his possession had exceeded twelve years, the plaintiff’s claim was 
[SOI] barred by limitation. That Court accordingly dismissed the suit. 
It is against the decree of the lower appellate Court that the plaintiff has 
preferred this appeal, and it is contended on liis behalf that Umitatioa 
should be computed from the date on which formal possession was deli- 
vered to Ganesh Rai. 

In my opinion this contention must prevail. If possession was 
delivered to the auction purchaser through the Court in the manner re- 
quired by s. 318 or 319 of the Code of Civil Procedure, that delivery 
of possession gave to the auction purchaser, as agaiosD the judgment- 
debtor whose rights were purchased by him, a conclusive title, and must, 
as observed by the Calcutta High Court in the case of Juggobandhu 
Mukerjee v. Ham Ghunder Bysack (1). be deemed to be equivalent 
to actual possession. On the date of delivery of possession, the auction 
purchaser must be held to have obtained actual possession as against the 
judgment-debtor, and it is only during the period following that date that 
the possession of the judgment-debtor, if he continued in possession, 
could be regarded as adverse. This view is supported by the Full Bench 
ruling of the Calcutta High Court in the case of Joggobiindku 
Milter v. Purnanund Gossami (21, in which it was held that limitation 
should be computed in a suit for possession against the judgment- 
debtor from the date of delivery of formal possession. No ruling has 
been cited on behalf of the respondent to support the contrary view, 
except the ruling in Krishna Lail Dntt v. Radha Krishna Surkhel (3), 
which was overruled by the subsequent Full Bench ruling to which I 
have referred. The decisions of the Bombay High Court in Lakshman 
V. Moru (4), Harjivan v. Shivram (5), and Namdev v. Ramckandra 
Gomaji Martoadi (6), relied upon by the learned vakil for the 
respondent have no bearing upon the present question, as the person 
in possession in those cases was not the judgment-debtor, but a 
third party who was unaffected by the proceedings relating to de- 
livery of possession. I am of opinion that the lower Court has erred in 
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[502] bolding that limitation should be computed from the date of the 
auction purchase by Ganesh Rai, the plaintifl’s predecessor in title. As 
I have said above, if possession was delivered to the auction purchaser in 
the mode prescribed by s. 318 or 319 of the Code of Civil Procedure, the 
date of such possession would give to tho plaintiff a fresh start for the 
computation ot limitation. Id tiiis case s. 319 was the section applicable. 
The learned Subordinate Judge has not clearly found whether possession 
was delivered in accordance with the provisions of that section. I 
theretore refei’ to him the following issue under s. 566 of the Code of 
Civil Procedure for a clear finding : — “ Was possession delivered to Ganesh 
Rai in the manner prescribed by s. 319 of the Code of Civil Procedure, 
and if so, on what date ?’* The Court below will receive such evidence 
as may be tendered on tlie above question, and on tho receipt of its find- 
ing ten days will bo allowed for filing objections. 

Issue referred. 


19 A. 502=17 A. W N. (1897) 134. 

MISCELLANEOUS CRIMINAL. 

Before Sir John Edite, Kt,, Chief Justice and Mr. Justice Blair. 


Queen-Emprkss V. Shakir Ali and others."^ 

[28th May, 1897.] 

procedurc^Cruitiiinl Procedure Code, s. 211— iri^iesscs — of accused to futve 
ivilnesses suvimotied in his defence when he has refused to give in a list in the 
Magistrate's Court. 

If an accused person, on being called upon under «i. 211 of the Code of 
Criminal Procedure to give orally or in writing a list .f the persons whom he 
wishes to bo summoned to give evidence on bis tri »l. declines to give in such 
list, he cannot compel the Magistrate after committal to issue any summonses 
for witnesces on his behalf. Neither under such circum-«tancc9 will tbe Sessions 
Judeo be obliged to issue summonsed for the attend ince of such witnesses uoRss 
bo is sa'ified that their evidence m ly be nmerMl. Queen-Empress v. Har 
Oobind Smgh (1) referred to. 

The facts of this case sufliciently appear from the order of the Court. 

[503] Mr. A. H. C. Hamilton, for tho applicant. 


ORDER. 

Edge, C. J. and Blair, J. — This is an apolication to transfer a 
case pending in a Court of Session to another Court of Session on the 
ground thatthe ScssionsJudge declined to summon certain witnesses for the 
accused. It appears that those applicants were asked in tbe Magistrate s 
Court if they had any witnesses to call. They stated that they reserve 
their case for the Court of Session and would not file any list o 
witnesses. Later on, and after cominitment, they applied to tbe 
Magistrate to summon certain witnesses for the defence. The Magistiw 
declined on the ground that he was not bound to do so under the C we 
of Criminal Procedure. Application was then made to the Sessions 
to have these witnesses summoned. He also declined. It has wen 
contended that this Court, in the case of Queen-Empress v. Har 
Singh (1), decided that where an accused person has declined to file ^ 
of witnesses during the inquiry before the Magistrate be i s ent i^ed^ 

* CrimiDal Miscallaneous No. 34 of 1897. 

(1) 14 A. 242. 
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■committal to have the Magistrate summon any witnesses he may name, IftW 
and, if an application to be made to the Judge before trial, at the trial he 28. 

is equally entitled to have any witness whom he names summoned. This „ 

Court decided nothing of the kind in Quce^i-Empress v. JTar Gobind 
Singh (1). The Court was dealing there with what had actually taken IjANBOUS 
place. We were referring to cercaio comments made on the procedure CRIMINAL, 
of the Magistrate. It appears to us that if an accused person, on 
being called upon under s. 211 of the Code of Criminal Procedure to give mm m 
orally or in writing a list of the persons whom he wishes to be summoned 
to give evidence on his trial, declines to give in such list, he cannot 
compel tbe Magistrate after committal to issue any summonses for 
witnesses on his behalf. He is of course entitled to call any witnesses in 
the Court of Session whom he may have in Court, whether or not ho has 
caused such witnesses to he summoned. The Sessions Judge may in his 
discretion cause any witness to be summoned for tlie accused on an appli- 
•cation made during- the trial, and he is bound to procure the attendance 
[504] of such witnesses, if he considers that their evidence may be 
material. It may be dangerous in some districts for the accused to run 
the risk of having his witnesses tampered with. It may thus be wise in 
some oases for the accused to decline to give a list to the Magistrate, and 
to reserve his evidence for the Court of Session. In order to entitle him 
to have his witnesses summoned, he must satisfy the Judge of the pro- 
bability that suob witnesses would bfe material. We have no doubt in 
the present case that if these accused do give to the Sessions Judge 
any reasons for concluding that the witnesses whom they ask to have 
summoned can give material evidence, the Sessions Judge will take the 
necessary steps to procure their attendance. We decline to interfere 
further in this case. The Sessions Judge will act on this application if 
any case is made out before him, showing that it is a reasonable applica- 
tion and not merely one for delay. 

We dismiss this application. 


19 A 80« = 17 A.W.N. (1B97) 13S. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt.^ Chief Justice^ and Mr. Justice Blair. 

Yasin Khan and others {Defendants) v. Muhammad Yar Khan 

{Plaintiff}.* [3lBt May. 1897.] 

.Mufumimadan Law— Dower— Suit by lieirs of Muhatn^nadan widow for her dower— 

Alienation, of property of the deceased husband by his heirs peodeoto lilo. 

While a suit for tbo dower debt due to a Mub>»mnoadaD widow was pending on 
behaU of her heirs, tbe heirs of her deceasoi busbaud mortgaged cotiain pro- 
perty which had been of the deceased io bis life-time. Tbe heirs of the widow 
obtained a decree wbinh could only be executed against the assets of the ds'^easod 
husband. Held that this decree took prioritv over tbe mortgagee’s decree and a 
sale held in execution thereof. B'lzayfi Hos-*e\n v. Dooh Ohand (2) referred to. 

IP., 39 M. 608-16 M.L.J, 419 ; Dliappe.. 53 P.L.R. 190S-45 P.W.R. 1908; D., 26 
A. 28-28 A.W.N. 184.] _ 

• Second Appeal No. 82 of 1896 from a decree of J. E. Gill, Esq., District Judge 
of Maiiipori, dated tbe 26th September ^894. confirming a decree of Baba Gokul Prasad, 
Muoeif of Shikohabad, dated the lOtb March 1893. 

(1) 14 A. 942. (2) ^ O' ^02. 
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The facts of this case are as follows : — 

The defendants, as representatives of one Musammat Nurbi, the 
widow of Wazir Khan, on the 4th of December. 1890, brought [805] a 
suit against Munir Khan, the son and representative of Wazir Khan, to 
recover a certain amount as Nurbi’s dower, and obtained a decree 
on the 31sfc January, 1891. Before this decree was passed, Munir Khan, 
on the 3rd January, 1891, hypothecated two houses and certain other 
piopert> by a bond to the plaintiff, who, having put that bond in suit, 
obtained a decree enforcing hypothecation on the 27th of July, 1891, and 
at an auction sale held in execution of his decree purchased 31 out of 
48 sihams in the two houses on the 27th of November, 1891. On the 14th 
of February, 1892, the plaintiff obtained possession of the share be had 
purchased. Subsequently the defendants brought lo sale, in execution of 
their decree of the 31s^ of January, 1891, 28 sihams out of 43 in the said two 
houses, and themselves became the purchasers on the 27th of June, 1892, 
and obtained possession on the 9th of September, 1892. The plaintiff had 
taken an objection to tiie attachment and sale of this share in the execution 
department, but his objection was disallowed. Subsequently he brought 
the present suit to recover possession of 2S out of 48 sihams in the houses 
in suit by invalidating the order of the 27th of June, 1892, and setting 
aside the sale of the 27th of June, 1892, on the ground that his decree and 
purchase had priority over tho defendants’ decree and purchase. 

The suit was decreed in the first Court, and the defendants’ appeal 
was dismissed in the Court of first appeal. Tho defendants thereupon 
appealed to the High Court. 

Maulvi Ghulam Miijtaba, for the appellants. 

Bahu Satish Chandar Banerji, for the respondent. 


JUDGMENT. 

FjDge, C. J. and Blair, J. — A suit for dower was brought by the 
heir of a Muhammadan widow. While that suit was pending, the heirs 
of the deceased husband of the widow mortgaged the property which had 
belonged to the deceased husband in his life-time. The heirs of the widow 
got a decree which could only be executed against the assets of the 
husband which the heirs of tho husband had in their possession. The 
case is governed by the principle laid down by their Lordships of the 
Privy Council in [506] Bazayet Hossein v. Dooli Chund (1). Applying 
that principle, we allow this appeal, and set aside the decree of the Court 
below and the decree of the first Court, and dismiss the suit with costs 
in all Courts. 

Appeal decreed. 
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19 A. SOB IF B.)»17 A.V.N. |I897) 142. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, ^r. Justice Knox 
Mr. Justice Blair, and Mr. Justice Burkitt. 


Quken-BmpRESS V. PaNDEH BhaT.* [1st June, 1897.] 

Criminal Procedure Codess. 367, i 2 A~Jiidg)nent of Appellate Court^Whdt such 
judgment must contain. 

A Magistrate having special powers under s. 34 of tbo Code of Criminal 
Procedure convicted one P.B. under ss. 471 and 476 of the Indian Penal 
Code and sentenced him to four years’ rigorous imprisonment. P.B. appealed 
to the Sessions Judge, and'oo that appeal the Sessions Judge recorded the follow- 
ing judgmeac I have perused the record and see no cause for interference 
with the finding of *ho District Magistrate. As regards the sentence, it is not 
excessive, bub, having regard lo the great age of the appellant. I will reduce it to 
three years* rigorous imprisonment with three months’ solitary confinement. 

Held that this judgment was in compliance with the provisions of s 367 of the 
Code of Orimioal Procedure, read with s- 424 of the same Code. 

[Appp., lOCr. L.J. 266 (269I = 12M.C C R 211 ; D.. 13 Cr.L.J. 559 (56l) = 15 Ind. 
Oas. 975 = 8 N.L.R 64.] 


The facts of this case sufficiently appear from the judgment of the 
Court. 

Tbe Public Prosecutor (Mr. E. Chamier) for the Crown. 

The judgment of the Court (Edge, C.J., Kkox, Blaui and BuRKITT, 
JJ.) was delivered by - 

JUDGMENT. 

Edge, G.J. — Pandeh Bhat was convicted by a Magistrate of the 
offences punishable under ss. 471 and 476 of the Indian Penal Code. 
The Magistrate was a Magistrate having special powers under s. 34 ot tlie 
Code of Criminal Procedure. He sentenced Pandeh Bhat to four years 

rigorous imprisonment in all. Pandeh Bhat appealed to the Sessions u ge 
ofKuraaun. The Sessions Judge dismissed his appeil in the following 
[807] judgment “ I have perused the record and see no cause for 
interference with the finding of the District Magistrate. As legar s e 
sentence, it is not excessive, but, having regard to the great age of the 
appellant, I will reduce it to three years’ rigorous imprisonment with 
three months’ solitary' confinement.” Pandeh Bhat has applied in revision 
to this Court. The only ground in revision which we need consider, and 
indeed which is open to him in revision, is that the judgment of the 
Sessions Judge does not comply with the requirements of s 367 of the 

Code of Criminal Procedure. By s. 424 of that Code s. 367 is made 
applicable, so far as may be practicable, to the judgment of any appellate 

Court other than a High Court. 

Our attention has been drawn by the PubUc Prosecutor to the 

deaiaiona in Kamruddin Dai Soiux tun MandaHl). n . ^ 1 ;.;,}, 

petitimofBam Das Maghi (2). Farkan v. (3). Omsh 

Myte V. Queen-Empress (4). Queen-Empress v. Bam Narain (6). Qiu^ 
Empress v. Bhujpal (6), Queen-Empress v. Sameshar (7). and Quee 

Empress v. Nannhu (8). 


* Grimioal Revision No. 208 of 1696. 

( 1 ) 110 . 449 . (2113 0 . 110 . 

(4) 28 0. 420. (6) A. W.N. (1886) 177. 

17) 8 A. W. N. (1808) 280, 
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Ifc IS difficult to lay down any rule with precision as to what judij- 
mentof an appellate Court complies and what judi>menfc does not comply 
with t!ie requiremonis of the Code of Criminal Procedure. The object, no 
doubt, of the Legislature in formulating rules as to judgments was partly 
to insure that a Criminal Court should consider the case before it in its 
different bearings and should on such consideration arrive at definite 
conclusions, and also one object may have besn tha^. the judgment should 
show that in fact the Criminal Court had considerel the evidence in a 
case of fii^t instance or in a case of appeal, and had found in case of a 
conviction that the facts proved to the satisfaction of the Court brought 
an offence home to the accused person whom the Court convicted. 

[506] Now, to take the case of a criminal appeal, in those cases in 
which an appeal is summarily rejected under s. 421 of the Code, this 
Court has expressed its opinion as to what the judgment should be in the 
case of Queen-Empress v. Sannhu li). We are not dealing here with the 
case of a judgment of a Court of first instance. We are not dealing with 
a case in which as a matter of fact the pleader for the appellant in the 
Court of Session had been heard fully In our opinion if the Sessions 
Judge had simply said in liis judgment " I dismiss this appeal ;hat 
would not have been a judgment; that would have been, so to sneak, 
merely the order which result='d from the conclusions at which the Judge 
had arrived. A judgment must contain something more than that. It 
must contain something to justify the order dealing with the appeal. One 
way to arrive at a conclusion as to what the Legislature contemplated 
when enicting ss. 367 and 424 of the Code is to take a case, 
for example, which might occur and which in the experience of some 
of us has OGCun-ed before now. A Magistrate has written a judg- 
ment in a criminal case which has resulted in a conviction and a sentence. 
That judgment shows that the Magistrate had before his mind what were 
the ingredients in law of the olTenci of which he convicted the accused. 
It shows that ho hid cons’dered the evidence : that he had come to de- 
finite conclusions tm that evidence: that he had given reasons for those 
conclusions, and that acting on those conclusions he had found the man 
before him guilty of a particular offence. The case comes in appeal before 
a Court of Session. The Sessions Judge after a most careful con- 
sideration agrees with every word which the Magistrate has written and 
can add nothing to what appears in the Magistrate’s judgment. What 
is he to do? Is he to sit down and copy out the Magistrate’s judgment, 
making the necessary alterations to show that it is a judgment in appeal, 
and not a judgment in first instance, an I having done so is he to deliver 
it as his judgment and sign it? Such a process might appear rather 
ludicrous, or, to throw the [509] only variety which the Sessions Judge 
is capable of throwing into the case, agreeing with everything the 
Magistrate has written and having nothing material to add, is the Sessions 
Judge to sit down and paraphrase the judgment of the Magistrate i» 
order to produce a semblance of variety ? It appears to us that 
the most reasonable course for the Sessions Judge to take, and 
one whicli the Legislature would probably have considered sufficient, 
and which it has not forbidden, would be for the Sessions Judge 
in such a case to write such a judgment as the following; — “I have 
considered the evidence in this case, and I agree with the Magistrate 
in his conclusions and in the reasons given for them, and in my 


fl) 17 A. 241. 

328 



IX.] 


THE MAHARAJA OF BHARTPUR V, KACHERU 19 All. 510 


opinion the sentence which he passed was a proper sentence.” It appears 
to us that such a judgment would be in compliance with the law and not 
in violation of the law. One must trust to the honour of Sessions Judges, 
and trust that they would not make such statements in tlieir judgments 
unless they were true, in the same way as one must trust to tlie honour of 
a Sessions Judge and believe that he would not dismiss a criminal appeal 
unless ha were satis6ed that the appellant had been properly convicted 
of the offence and properly sentenced. 

Although we say this, we know that Ses-sions Judges in these Pro- 
vinces do, and will, in criminal appeals wliich raise complicated questions of 
fact or law write full judgments dealing with the questions of fact or law. 
Such judgments are very useful in case of applications being made to this 
Court in revision. In the present case there was absolutely no necessity 
from any point of view for writing one word more than what has been 
written by the Sessions Judge. The case against the appellant was a 
perfectly clear one ; there could be no two different conclusions arrived 
At ; and if the Sessions Judge had sat down and written a lon-^er judg- 
ment dealing with the evidence and the f^ebs, we doubt if he could have 
improved on the judgment of the Magistrate, in fact he would probably 
have taken it as his model. 

We dismiss this application in revision. 


1897 

June i. 

Full 

Bench. 
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19 A. 510^17 A.W N. (1897}:i39. 

[610] APPELLATE CIVIL. 

Before Mr. Jufitice Banerji and Mr. Justice Aikman. 


The Maharaja op Bhabtpur (Plaintiff) v. Kacheru and 
OTHERS (Defendants).'^ Usb June, 1897.] 

•Civil Procedure Code, ss. 37, 432 — Sail brought by anindeperident prince — Signature and 
verification oj plaint Recognised agent — Procedure. 

Section 43‘2 of the Code of Civil Procedure whs not intended to limit the scope of 
s. 87 of the Code, and does not prevent the institution of a suit by an independ- 
ent princj in hie own name and through a recognised spent other than ooe 
appointed under s. 432. B$er Ckimder Afanikya v. Jshan Chunder Durdhun (1), 
followed. 


|R., 41 P.R. 1902 = 64 P.L R. 1902.) 


This was a suit brought on behalf of the Maharaja of Bhartpur in 
the Court of an Assistant Collector of Muttra for the recovery of arrears 
of rent for 1298 and 1299 Fasli. lu th-^ first court the suit was tried on 
its merits and a decree given for the plaintiff. The defendants appealed 
to the Bisbrict Judge, and in his Court the plea was taken that the plaint 
and verification were not properly signed. The plaint was signed, and 
attested by one Syed Muhammad, who hold a power of attorney from the 
Maharaja of Bhartpur authorizing him to act on behalf of the M«hara)a 
in suits filed on behalf of or against him ; and the contention was that the 
provisions of s. 37 of the Code of Civil Procedure were, m the case of 
independent princes, limited by s. 432 of the Code, and that a person 


• Second Appeal. No. 66 of 1896, from a decree of H.G. 

Judge of Agra, dated the QSthNovember 1894. revarRing a deerw of 

Hasan Khan, first class Assistant Collector ol Muttr *. dated the 23rd December I 

fl) 10 G. 136. 
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appearing in a Court in British India on behaU of an independeob prince 
must be specially appointed by Government at the request of such prince 
or at the request of a person recognised by tlie British Government as a 
suitable agent and representative of such prince. The lower appellate 
Court accepted this contention, and, d-creeing the appeal, dismissed the 
plaintiff’s suit. 

The plaintiff appealed to the High Court. 

[5tl] Pandit Sundar Lai and Lala S7ieo Charati Lai, for the appel- 
lant. 

Mr. D. N. Banerji and Pandit Moti Lai, for tlie respondents. 


JUDGMENT. 

Banerji and Aikman, JJ. — The suit out of which this apreal has 
arisen was brought on behalf of the Mahaiaja of Bhartpur in the Court of an 
Assistant Collector, for the recovery of arrears of rent payable under a 
lease. The plaint was signed and verified by one Syed Muhammad, who 
holds a general power of attorney from tbc Maliaraja, authorizing him to 
act on behalf of the Maharaja in suits filed on behalf of or against him. 
The suit was defended in the Court of first instance on the rue-rits, and no 
objection was taken on the ground that the plaint did not comply with 
the requirements of law in the matter of presentation, signature, and 
verification. That Court granted a deorej to fhe plaintiff. The defendants 
appea’cd, and for the first time it was urged on their behalf that, the 
plaintiff not having signed the plaint or the verification under it, the suit 
ought to have been dismissed in the form in which it had been brought. 
Tho le irnod Judge of the lower aupellaco Court has allowed this pha, 
an.d dismissed the suit. He has relied for his conclusions on the provisions 
of s. 432 of the Code of Civil Procedure, and he was of opinion that that 
section provided a limitation to the general provisions of s. 37 of the Code. 
The con'ectness of this opinion has been questioned in this appeal. The point 
is not free from difficulty. The plaint is in compliance with the provisions 
of s. 107 of Act No. XII of 1881, but. as that Act is silent as to tho rights of 
ruling chiefs r.o institute suits in British Courts, or as to their privileges as 
regards suits brought against them in such Courts, the general provisions 
of the Code of Civil Procedure would, according to the ruling of tho Full 
Bench in Madho Prakash Singh v. Murli Manokar (1), govern the suit 
brought in the Court of Revenue. We have therefore to consider what is 
the effect of s. 432 of the Code upon the question now before us. It must 
be admitted that the language of that section is not as clear as it might 
have [5 1 2] been. The section, so far as it bears upon the present question, 
is as follows : — “ Persons specially apuointed by order of Government at 
the request of any Sovereign Prince or ruling Chief, whether in subordi- 
nate alliance with the British Government or otherwise, and whether 
residing within or without British India, or at the request of any person 
competent in the opinion of the Government to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall be deemed 
to be the recognized agents by whom appearances, acts and applications 
under this Code may be made or done on behalf of such Prince or 
Chief.” It is contended that, under this section, the only recognized 
agents by whom applications, acts and appearances may be made or done 
on behalf of a Sovereign Prince or ruling Chief are the persons referred to 
in the section, that is, the persons specially appointed by the order 


(1) 5 A. 406. 
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of Government at the request of the Sovereign Prince or ruling Chief, 
or of any perj*on competent to act on behalf of such Sovereign Prince or 
ruling Chief, to prosecute or defend any suit on his behalf, and that this 
section limits the scope of s. 37 of the Code of Civil Procedure. This 
contention would have been a valid contention had the section run 
thus: — “No persons other than persons specially appointed shall be 
deemed to be the recognised agents.” That would have made the mean- 
ing of the Legislatm'e perfectly clear. On the other hand, had the article 
“ the ” before the words *’ recognised agents ” been omitted, we should 
have had no difficulty in accepting the contention of the learned Counsel 
for the appellant. As we are unable to conceive of any reason why the 
Legislature should have limited the rights of ruling Chiefs and 
Sovereign Princes with regard to tlie appointment of recognised agents 
which they had under s. 37, it seems to us that the object of s. 432 
was to add, in the case of Sovereign Princes and ruling Chiefs, another 
class of recognised agents to those specified in s. 37. The provisions 
of 9 . 464 show that where the Legislature intended that Sovereign 
Princes or ruling Chiefs should he exceuted from the operation of 
the general provisions of the Code, special provision was made in it 
[513J for that purpose. Had it been the intention of the Legislature to 
limit the scope of s. 37 by the provisions contained in s. 432. we should 
have expected similar provisions in the Code indicating that intention. 
It was held by the Calcutta High Court in Beer Chunder Manihja v. 
hkan Chunder Biirdkun (1) that s. 432 does not prevent the institution of 
a suit by an independent Prince in his own name and through a recog- 
nised agent other than one appointed under that section. The section 
was amended after that ruling was passed. If the law as laid down in 
ths ruling was different from that which the Legislature contemplated by 
s. 432, the section would in all probability have been amended in sucii a 
way aB*to make the meaning of tbe Legislature clear. Although, as we 
have said, the question is one not free from difficulty, we see no reason to 
put on s. 432 an interpretation different from that placed on it by the 
Calcutta High Court. In our opinion the learned Judge below was 
wrong in holding that the plaint had not been properly signed aod veri- 
fied. and in dismissing the claim on that ground. We set aside the decree 
of the lower appeUate Court and remand the case under s. 562 of the Code 
of Civil Procedure to that Court with directions to readmit it under its 
original number in the register and dispose of it according to law. Q 

appellant will get his costs of this appeal. 

Appeal decreed and cause remanded. 


(1) 10 0. 136. 
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APPELLATE CIVIL. 

Before Mr. Justice Kuo.c and Mr. Justice Burkitt. 

Fau.II Lal (Plaintiff) v. Changa Mal (Defendant).* 

[2nd June, 1897.] 

Act A^o. IX oi 18^7 {Provincial SmoU C/?«v Courts Act), sch. ii. art 29 (cl Suit by 

a retired partner (or the consideration due for his retirement^Jurisdiction-^Siuatl 
Cause Court. 

A suit by H retired partner- for monpy alleged to have been agreed to be paid to 
him by the continuing partners in consideration of his retirement is not ex- 
cluded from the jurisdiction of a Court of Sm vll Causes. 

[514] This was a suit to recover Rs. 200 with a certain amouut of 
interest. The plaintiff aliened that he and the defendant were once 
partners in a pearl-selling wn^ura to which he, the plaintiff, had contri- 
buted Rs. 200 ; tliab the defendant withdrew from the partnership pro- 
mising to repay him the two hundred rupees with interest, but that he 
never did so. The plaint was originally presented to the Court of the 
Small Cause Court Judge of Agra, who. holding the suit to be a suit relat- 
ing to a still continuing partnership, returned it to be presented to the 
proper Court. The plaintiff then book his plaint to the Court of the 
Munsif, who entertained the suit and ultimately gave the plaintiff a 
decree. The defendant appeiled : and cbe lower appellate Court (Subordi- 
nate Judge of -Agra) decreed the appeal and dismissed the suit, on the 
ground that it was a suit triable only by a Court of Small Csuses, and 
returned the plaint for presentation to such Court. The plaintiff appealed 
to the High Court. 

Pandit Hundar Lal, for the appellant. 

Pandit Baldeo Bam Dave, for the respondent. 

JUDGMENT. 

Knox and Burkitt, .TJ. — The appellant in this second appeal is the 
plaintiff. He book a plaint to the Court of Small Causes at .Agra, aod the 
Judge of that Court refused to entertain it, bolding that the matter was 
not one within his jurisdiction.’ The plaintiff then went to the Court of 
the Munsif, who gave him a decree, hoHing that the case was one within 
bis jurisdiction as Munsif. The Subordinate Judge in appeal has set 
aside that decree, being of opinion that the suit was one which fell 
distinctly within the jurisdiction nf a Small Cause Court, and has returned 
the plaint to be presented to that Court. It is now contended by the plaint- 
iff in aupeal that the suit is one which is not cognizable bv the Court of 
Small Causes and th^t the decision of the Subordinate Judge to that 
effect was wrong. We have examined the plaiot. The suit as laid is a 
suit by a person who was once a member of a partnership, from which 
partnership, he says, he retired under an agreement that the surviving 
partners would thereafter pay him a certain sum for his interest in the 
business. That sum was never paid, and he no.v [315] sues to recover 
it. It was sought by the learned advocate for the appellant to bring the 
case within clause 29 (c) of the second schedule attached to Act No. IX 
of 1887. But this is not a suit for the balance of a partnership account, 

• Second Appeal. No. 152 o! 1S95, from a decree of Maulvi Aziz-ul RahmaQ, Sub- 
ordinate Judge of Agra, dated the l7ch November 1894, reversing a decree of Baba Hari 
Mohan Banerji, Munaif of Agra, dated the 30th June 169^. 
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as tbe partnership, so far as the plaintiff is concerned, does nob exist. 
Clause 29 (c) contemplates a suit to ascertain the profits and loss of a 
business and to have a balance of a partnership account struck, and was 
never intended bo extend to the recovery of a mere debt duo to a retired 
partner from tbe firm. 

Tbe appeal fails and is dismissed, but without costs. 

Appeal dismissed. 


19 &. 513=^17 A W.N. (1897) 139. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 


Ghazi {Defendant) v. SUKRU {Plaintiff}.* [5tU June, 1897.] 

Hiniu Law-^Marria^e^ConsetU of Oie father of the girl not always necessary tc the 
validity of a marriage. 

Under the Hindu law if a girl is given in marriage by her mother and all 
the necessary rites are duly performed and there is no question of force or fraud 
and no other legal impediment to the marriage, the marriage will not be invalid 
merely because ihe consent of the girl's father has not been ohiained. Baee 
Rulyat V. Jey Ch-und Kewul (1) and Venkatackaryulu v. Rangacharyulu (2) 
referred to. 

[Appr., 15 0.P.L.R. 46; R., U A.L J. 272 (2751 = 18 Ind. Gas. 927.J 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Madko Prasad, for tbe appellant. 

Pandit Moti Lai, for the respondent. 

JUDGMENT. 

Banerji and AikmAN, JJ. — This was a suit brought by the rasnond- 
ent against the appellant, his father-in-law, in which he prayed that his 
wife, tbe daughter of the defendant, be allowed to live with him, and that 
her father be restrained from offering obstruction to her doing so. The 
plaintiff was married to defendant's daughter on the 14bh of May 1894. 
The marriage was celebrated without the consent of tbe defendant by the 
girl's mother, whom the defendant had ceased bo support for a number 
tflie] of years. It has been found that the girl had attained marriage- 
able age, and that by reason of the father not supporting his wife and 
daughter, the mother and mother’s brother, with whom they had been 
living, secretly married the girl to the plaintiff. It has been found that 
tbe usual rites of marriage were gone through, and that the relationship 
between the plaintiff and the girl was not such as to render the marriage 
illegal under Hindu Law. The question which was raised in the lower 
Courts was whether tbe marriage under such circumstances was valid 
according to Hindu Law. The Subordinate Judge, on the authority 
of the rulings cited by him in his judgment, held that it was a 
valid marriage and granted to the plaintiff the relief prayed for. Against 
this decree the defendant has preferred the present appeal, and it has 

• Second Appeal. No. 886 of 1895. from a decree of Babu Brij Pal Dae. Subordinate 
Judge of Allahabad, dated the 7th March 1895, reversing a decree of H. David, Esq., 
Maxuif of Allahabad, dated the lOtb September 1894. 

(1) 1 Motley 'a Digest, 181. U M. 316. 
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1897 been contended that the marriage of the plaintiff with the defendant's 
June 5. daughter without the defendant’s consent was not a valid marriage. Wo 

are unable to accept this contention. A uniforn3 course of rulings, dating 

Appel* back to 1843 (see Baec Rulyai and others v. Jcy Chuiid Kcwul, 1 Motley’s 
LATE Digest. 181) has laid down that the want of a guardian's consent would 
Civil. not. invalidate a marriage actually and properly celebrated. The authori- 

ties on the subject are all collected and carefully reviewed in the learned 

19 A. 519- judgment of Muttusami Ayyar and Shephard, JJ., in Venkatacharijidn v. 
17 A.W.N. ^angacharyidu (l). and it seems to us unnecessary to refer to them in 
(1897) 139. detail. In that case, upon the authorities referred to, it was held by the 

learned Judges that where there is a gift in nvirriage by the legal guardian 
nnd the marriage rites were duly solemnized, the marriage ia irrevocable. 
The mother is a legal guardian of the daughter, though the father is a 
preferential guardian. If the girl was given away in marriage by her 
mother and all the necessary rites were duly performed that would make 
the marriage a valid marriage, and in the absence of force or fraud such 
marriage would not be regarded as void by reason of the father of 
the girl not consenting to it. Mr. Madho Prasad on behalf of the 
appellant concedes that mere absence of the father’s consent would 
[517] not render the marriage void unless there was force or fraud. In 
this case it is admitted that there was no force, and we are unable bo see 
how it can be urged that the imrriago was celebrated by fraud. As we 
have said above, the learned Subordinate Judge has found that the father 
of the girl behaved badly towards his wife and daughter and treated them, 
in a most unnatural manner, that for years he had deserted them, and that 
in consequence of his conduct they were living with the brother of the 
mother of the girl who supported and maintained both. The girl had attained 
a marriageable age, and the defendant, her father, had taken no steps to get 
her married It was under such circumstances that the mother and her 
brother arranged with the plaintiff for the marriage of the girl with the 
plaintiff, took her to his house and there colehrated the marriage. W'e 
canoot hold under tlu-sa circumsr.ances that any fraud was committed. 
This appeal fails and is dismissed with costs. 

Appeal decreed. 

19 A. 517 = 17 A.W.N. (1897) 143. 

APPELLATE CIVIL. 

Before Mr. Jxtstice Knox and Mr. Jmtice Burkiit. 

Imam Khan iPlainii^), v. Avub Khan and others 

{Defendants).* [3rd June. 1897.] 

CM Procedure Code, 5 . 13. /I-R;S j adic 4 ta— iWaiisr whkh might have been 

made ground 0 / attach in a former sut^. 

Whore a plaintifi sued for possession of immoveable property as owner, having 
no title as owner, hue a possible title as it was held that he could not 

in a sui'sequent suit between the same oarties for possession of the same property 
claim as mortgaged, inasmuch as bis title as mortgagee might have formed an 
alternative ground of attack in the former suit. Amolak Ram v. Champa 

* Second Appeal, No. 213 of 1895. from a decree of Babu Bepin Bebari Mukerjh 
Subordinate Judge of Aligarh, dated the Uth November 1391, confirming a decree of 
Mabaraj Singh Matbur, Muusif of Haveli. Aligarh, dated the 12th December 1893. 

(1) 14 M. 316. 
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Lai (1), Mathura Prasad v. Sam67iar Singh (2), Hasan Ali v. Siraji Husain (3) 

Atchayya v. Bangarayya (4), and Kamcsv^ar Pershad v. Rojkumari RuUun 

Koer referred to. 

tDU*.. 2 O.C. 139 ; 12 O.C. 347 i375) = 4 Ind. Cas. 763 (775) : 65 P.R. 1907 = 06 P L.R. 

1903 = 96 P.W.R. 1907 ; P , 20 A. 516; R.. 4 P.R. 1903.] 

The facts of this case are fully stated in the iudfirDenb of the Court. 

[818] Maulvi Ghulani Mitjtaha, for the appellant. 

Mr. Abdul Baoof, for the re^poDclents. . 

JUDGMENT. 

Knox and Burkitt, JJ. — Toe suit is concerned with two houses, 
which for brevity’s sake we will call the North and Sout'i house. The 
North houf^e lielonged to one Muhammad Eaza Khan, the South house 
to his wife, Hamid-un-uissa. Hamid-un*nissa died in 1876 . Her 
husband, Muhammad Raza Khan, dind in 1879 , having in 1877 mort- 
gaged both the houses with nossessiou to oue Sultan Khan. In 1885 
the representatives of Musammat Hamid-un-nissa instituted a suit 
against the mortgagee Sultan Khan and against the representatives 
of Mohammad Raza Khan for their shares in the South house, 
and they got a decree in March, 1886 , for 552 out of 624 sihams. 
On an aoplioatioo for review by the mortgagee a compromise was arrived 
at between the mortgagee Saltan Khan and the representatives of Hamid- 
un-nissa, by which the latter were to have possession of both the houses 
on paying Rs. 65 to the mortgagee. Tne compromise apparently was 
made a rule of Court, the money was deposited in January 1886 , and 
possesHion was given to the representatives of Hamid-un-nissa in 1890 . 
Now the present suit has been instituted by Iman Khan, father of Mus- 
ammab Hamid>un-nissa. He has impleaded the representatives of 
Muhammad Raza Khan, and has asked for possession of both houses on the 
ground that he has been illegally ejected by the representatives of Muham- 
mad Raza. The prayer of his suit is for possession of both houses as 
mortgagee or in the alternative for recovery of Rs. 93 , the mortgage- 
money. A decree has been passed in favour of the plaintiff for the South 
house. This appeal has reference to the North house only. The main 
defence set up by the representatives of Muhammad Raza is that the plaint- 
iff’s suit is barred under the second explanation to s. 13 of tlie Code of 
Civil Procedure. They alleged that the claim now made might and ought 
to have been made in the former litigation between the parties. The facts 
of the former litigation are these: — In lune 1890 the representatives of 
[8t9] Hamid-un-nissa sued the representatives of Muhammad Raza 
Khan for possession as absolute owners of the bouse. No hint of any 
other title being vested in the plaintiff was then made. The suit was 
dismissed in appeal in December 1891 , the plaintiff having failed 
prove the absolute title set up. On these facts it is now contended that 
this suit is barred under s. 13 of the Code of Civil Procedure. In our 
opinion this contention is correct. Following the case of Avwiak Ram 
V, Champa Lai ( 1 ), the case of Mathura Prasad v. Sambhar Singh ( 2 ), 
the OAseot Hasan Ali V. Siraji n7isain is) a,r)d the case of Atchayya w. 
Bangarayya (4), we are of opinion that the claim in the alternative to 
hold as mortgagee not merely might, but ought to. have been added to 
the prayer in the former suit as a matter of attack on the defendant. 
On this question the judgment of their Lordships of the Privy Council 
in Kameswar Pershad v. Rajkumari Ruttun Koer (6) is instructive, and, 

(1) 11 A.W.N. (1891) 182. 

(8) 16 A. 263. 
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1897 adopting the rule therein laid down, we cannot say that a claim to posses- 
JUNE 3. sioo under an absolute title and a claim to possession under a mort- 

gage title are so dissimilar as to cause confusion. On a consideration 

Appel- of these authorities we have no hesitation in hoMing that the alterna- 
LaTE tive claim to possession as mortgagee ought to have been made a matter 
Civil, attack in the former suit, and as such was not douo, this suit, as far 

as the North house is concerned, is in our opinion barred hv the principle 

19 A. 517= of rc5 laid down in explanation II, s. 13 of the Code of Civil 

17 A.W.N. Procedure. We therefore dismiss the anpeal with costs. 

(1897)143. . . , 

Appeal dismissed. 


19 A. 520 = 17 A.W N. (Ifi97i 137. 

[520] APPELLATE CIVIL. 

Before Mr. Justice Bancrji and Mr. Justice Aihnan. 

Mahabik Prasad (Z>ccree-/io/f/t'r) v. Sital Singh and others 

[Judqment-dcbtors).^'' [oth June, 1897.] 

.Ic/ .Vo. IV of iHR'2 { Transfer of Properly Act), ss. 88 nmi 89 ^Ordcr absolute for sale— 
Execution of decree— Limitation— .let No. XV oj 1877 [Indian Limitation Act), 
sch. 11, art. 179. 

The period of limitation for executioa of n decree for sale under s. 88 
of the Transfer of PropoGy Act begitis to run from the date of tbo granting of 
an order absolute for i^alc uudor $ 89 of the Act, without which order the decree 
cannot be executed, and not from th i date of the decree itself. Oudh Behnri Lai 
V. Naq^shar Lai (1) and .\/«ic/iand v. Mukta Pal Singh l2i referred to. 

[R., 27 A. 501=2 A.L.J. 180 = A.W.N. <1905) 70.] 

The facts of the case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai and Pandit Baldeo Ham Dat^e, for the appellant. 
^luQshi Oobind Prasad, for the respondents. 

JUDGMENT. 

BaneUJI. J. — This appeal arises out of proceedings relating to the 
execution of a decree. The aopellant, decree-holder, obtained on the 17th 
of December. 1886, from the Court of first iostance a decree for sale on a 
mortgage, which was affirmed in appeal on tne lOr.h of August 1837. The 
decree was one under s. 88 of Act No. IV of 1882. On the 15th of July 
1890, the decree-holder apulied for an order absolute for sale under s. 89 
of that Act, and on the 20:h September, 1890, the order asked for was 
made. He then applied for sale in execution of Ids decree on the 12th 
September, 1893. The lower appellate Court has bold tliab this applica- 
tion was beyond time, having been made after the expiry of three years 
from the date of the application for an order under s. 89 and that execu- 
tion is therefore barred. In my opinion the Court below was wrong. A 
decree-holder who obtains a decree under s. 88 of the Transfer of Property 
Act is not entitled to apply for the sale of the mortgaged property upon 
the passing of that decree. His right to obtain execution by sale of 
[ 521 ] the mortgaged property only accrues to him, and the decree made 

• Second Aopeal. No. 3S3 of 1895, from an order of V.A Smith, Esq , District 
Judge of Gorakhpur, dated the 5rh Jane 1894, reversing an order of Kunwar Moban 
Ijal, Subordinate Judge of Gorakhpur, dated 3rd March 1894. 

(1) 13 A. 278. (2) 16 A.W.N. (1896) 100. 
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under s. 88 becomes capable of execatioo, on his obtaining an order 
absolute for sale under s. 89. Until that order has been passed, the 
mortgagor's right to redeem does not become extinct, and it is only when 
the right of redemption of the mortgagor is gone that the mortgagee can 
cause the mortgaged property to be sold by applying for execution of the 
decree passed under s. 88. His right to execute that decree thus depends 
upon the passing of the order absolute for sale under s. 89, and, as I 
have said, since be could not apply for sale until that order was made, 
bis application for execution would be within time if nresented within 
three years of the date of the order under s. 89. In this case the 
application for execution was made before the expiry of three years 
from the date of the order under s. 89. It may be that the application 
was an application to execute, not the order, but the decree itself ; but 
the right to execute the decree did not accrue to the decree- holder, and 
the decree did not become capable of execution, until the order was obtained. 
In this view the application was not time-barred, and the Court below 
has erred in holding it to be so. It is true that in Oudh Dehari Lai v. 
Nageshar Lai (1) it was held that an application for an order absolute for 
sale under s. 89 of the Transfer of Property Act is a proceeding in execu- 
tion and may be made to the Court executing the decree, but that is not 
the question before us. The question which arises in this appeal is whether 
a decree-holder could apply for the execution of a decree obtained by him 
under s. 88 until he had obtained an order under s. 89. As, in my opinion, 
he could nob do so, his application, if made within three years from the 
date of the order under s. 89, would be an application within time. I do 
not mean to imply that it is necessary for the decree-holder to make a 
separate application for an order under s. 89, though that would be a 
preferable course to pursue. The prayer for an order under that section 
and for the sale of tbe property may be contained in the same application, 
as [522] held in the case referred to above. I would allow the appeal, and, 
setting aside the decree of the lower appellate Court, restore that of the 
Court of first instance with costs here and in the lower appellate Court. 

Aikman, J. — The question raised by this appeal was considered by 
me in Mulckand'f. Mukta Pal Singh {2). For the reasons given in my 
judgment in that case 1 concur with rny brother Banerji in thinking that 
this appeal should be allowed and in the order proposed by him. 

Appeal decreed. 


(1) 18 A. 978. 


(3) 16A.W.N.(1896) 1I 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji ami Mr. Justice Aikman. 

Wazir Singh {Defendant) v. Thakur Kishori Rawanji 

THROUGH SHIB GOPAL AND ANOTHER {Plaintiffs}.* 

[7th June, 1897.] 

Act No. Xu of 1881 (N. W p. Rent Act], s. 185 — Civil Procedure Code, s. 623~Review of 
judgment — S> 623 of the Code of Civil Procedure not applicable to cases under the 
Rent Act. 

Section 623 and the following sections of the Code of Civil Procedure which deal 
with reviews of judgments have no application to suits and proceedings under 
the N.W.P. Rent Act, 1881. 

Where s. 185 of Act No. Xtl of 188) applies, it is only in cases wbero there is 
no right of appeal that a review can be granted, and that only on the special 
ground provided for In the Act itself. 

The facts of this case suflicienbly appear from the judgment of the 
Court. 

Babu Sa^i/o Chaniar Mukerji, for the appellant. 

The respondents were not represented. 

JUDGMENT. 

Banerji and Airman, JJ. — This was a suit for profits by a co- 
sharer against the lambardar under cl. (6) of s. 93 of Act No, XII of 
1881. The claim was to recover Rs. 104-12-6. On the 29th of May, 
1893, the Court of first instance made a decree in favour of the plaintiffs 
for Rs. 15-12-5. The plaintiff did not appeal from that decree, although 
an appeal lay under s. 189 [523] of the Act. He, however, applied on 
the 2nd of July 1893, for a review of the judgment of the Court of first 
instance under s. 623 of the Code of Civil Procedure. That Court 
granted the application, modified its decree and made a decree in favour 
of the plaintiffs for Rs. 37-2-9. From this decree the defendant appealed 
to the District Judge, who affirmed the decree passed on the review. The 
defendant has preferred this second appeal; and he urges in this Court, as 
he did in the Court below, that s. 623 did not apply, and that the Couili 
of first instance was not competent to review its judgment. In our 
opinion this plea must prevail. The provisions of the Code of Civil 
Procedure no doubt apply to proceedings under the Rent Act when the Act 
itself is silent; but we find that in the matter of review of judgment the 
Act contains special provisions. S. 185 prdvides that in a suit in which 
the judgment of the Collector of the District is final, be may order the 
rehearing of a suit upon the ground of the discovery of new evidence and 
on no other ground. That section differs from s. 623 of the Code of 
Civil Procedure in two respects. It authorizes the Court to grant a 
review of judgment only in a suit in which the judgment is final, and it 
limits the ground for review to that of the discovery of new evidence. 
This, in our opinion, is a clear indication of the intention of the Legisla- 
ture that the provisions of s. 623 should not apply to a suit in a Court of 
Revenue. It is also clear from the provisions of ss, 201-A and 201- B, that 
in the case of orders passed upon applications a review of judgment 

* Secood Appeal No. 584 of 1895 from a decree of H. Q. Pearse, Esq.. G.S., District 
Judge of Agra, dated the ]9tb February 1895, confirmiug a decree of Munshi Nsrain 
Singh, Assistant Collector of Muttra^ dated the 29th September 1893. 
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is allowable only when the orders are final and no appeal lies from them. 
A comparison of these sections witli s. 188 confirms us in our opinion that 
what the Legislature intended was that where there was a right of appeal 
there should be no right to apply for a review of judgment. It is only in 
•cases where there is no right of appeal that a review can be granted, and 
that only on the special ground provided for in the Act itself. The provi* 
sioos of the sections quoted show that m the matter of review the Rent Act 
is not silent ; consequently s. 623 and the following sections of the Code 
of Civil Procedure which deal with reviews [524] of judgments have no 
application to suits and proceedings under the Rent Act. The Assistant 
Collector was therefore wrong in reviewing his judgment and in modifying 
the decree which be made on the 29th of May 1893. The plaintiffs ought 
to have sought their remedy by appeal. We set aside the decree below and 
restore the decree of the Assistant Collector, dated the 29th of May 1893. 
The appellant will get the costs incurred by him here and in the Courts 
vbeiow subsequent to the 29th of -May 1893. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Shbo Singh and others {Plaintiffs) v. Jeoni and others 

(Defendants).* [9th June, 1897.] 

Act No. XV of 1877 {Indian Limitation Act), sch. ii, art. 125 —Limitation — Alienation 
— Decree in a colltisive suit against a Hindu widow. 

Held that the actioa of a Hindu widow in causing a collusive suit to be brought 
against bet and oonfosBing judgment therein whereby the plaintiff in that suit 
got a decree for possession of property of which the widow was in possession hold- 
ing a Hindu widow’s estate, amounted to an “ alienation ” of such property 
within the meaning of art, 125 of the second schedule of Act No, XV of 1877. 

ttAppr., 29 A. 289=4 A.L.J. 160 = A.W.N. (1907), 33 = 3M.L.T. 59.] 

^ * 

This was a suit for a declaration that an alienation made by a 
Hindu widow of property which had been of her husband in his lifetime 
would not affect the interests of the plaintiffs as reversioners. The relar 
tionship of the parties inter se is shown by the subjoined genealogical 
■table : — 


I 

Mahar Singh 


Bam Dayal. 

I 


I . I I 

Indraj. Amin Ohand. Nain Sukh 


I 

Shah Mul. 


I 


Mula Gbasi 

(defendant), (defendant). Jeoni (widow, 

defendant), 


I 

Rai Singh 
iplaintiSK 


(D. 8. P.) 


Sheo Singh 
(plaintiff). 

i 

Bhibba 

(plaiptifi) 


( 

Qulab. 

I 


I 

Pati Ram 


* SMond Appeal No. 606 of 1896 from a decree of H. Bateman, Esq., District 
-Judge of Baharanpur, dated the let February, 1695. confirming a decree of Maulvi Shah 
.Ahmad-nllah, Subordinate Judge of Saharanpur, dated the 16th April, 1694. 
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[525] Shah Mul died in 1872, "and his widow Jeoni took possession 
of his estate. Jeoni married Ghasi according to the karao form. Mahar 
Singh instituted a suit in respect of the entire estate of Shah Mul against 
Jeoni. That suit was compromised on the 12tb of March 1883, and on the 
basis of that compromise a decree was passed in favour of Mahar Singh. 
On the death of Mahar Singh the present suit was brought by some of the 
other members of the family of Ram Dayal against Mula, Ghasi and 
Musammat Jeoni on the ground that the suit which ended in the com- 
promise of the 12th of March 1883 was a collusive suit brought with the 
intention of injuring the plaintill's. The Court of hrst instance (Subor- 
dinate Judge of Saharanpui') dismissed the suit as barred by limitation, 
holding that art. 120 of the second schedule of the Indian Limitation 
Act applied. The plaintiffs appealed. Thelo^er appellate Court (District 
Judge of Saharanpur) dismissed the appeal, with reference to the case of 
Chhatjanram Asiikrayn v. Bat 'Moligavri fl). 

The plaintiffs thereupon appealed to the Higli Court. 

Pandit Moti Lai, for the appellants. 

Pandit Sioidar Lai, for the respondents. 


JUDGMENT, 

Banerji and Aikman, JJ. — The only question in tliis appeal is 
whether art. 125 of the second schedule of the Indian Limitation Act 
governs the case or art. 120. The lower Courts have applied the latter 
article and have held the claim to be barred by limitation. The plaintiff’s 
casfl was this : — Musammat Jeoni, the widow of one Sliah Mul succeeded 
to the property of Shah Mu! on his death and acquired therein a Hindu 
widow's estate. According to the cusiom of the caste to which she 
belonged, she married her husband's first cousin, the defendant Ghasi. 
who is a son of Mahar Singh. The allegation of the plaintiff's is that in 
order to transfer the property to her second nusband, the device to which 
slio resorted was that she got a suit instituted against herself by Mahar 
Singh, the father of Ghasi, claiming the property of Shah Mul on 
the ground that, by reason of her second marriage, she had [526] 
forfeited her right to the estate of Shah Mul, and that she confessed 
judgment and allowed a decree to bo passed in favour of Mahar Singh, 
which had the effect of transferring the property from her to Mahar 
Singii. The plaintiffs say that this was an alienation by Jeoni ; that it 
was an alienation which she was incompetent to make, and tlie plaintiffs 
bring this suit for a declaration that rhe alienation is not binding on them 
and will not affect their rights as reversioners afror the death of Jeoni 

The question we have to consider is whether, on the case sot up by 
the plaintiffs, there has been an alienation by the ^-fidow within the 
meaning of art. 125 of the second schedule of the Limitation Act. If 
an alienation has taken place, that article, and nob art. 120, will apply. 
It is true that the widow has not by deed transferred the property to 
Mahar Singh, but it is nob necessary that an alienation should be made 
by her by written document. It is sufficient that she has done an act 
which has necessarily resulted in the transfer of the estate to the trans- 
feree. In this case, if the plaintiff ’s allega-ions be true, it was the act of 
the widow herself, namely, her collusion with Mahar Singh, which 
initiated the suit brought by the latter. The confession of judgment was 

the next act done by her, the necessary result of which \Yas the decree 

• ^ 


(1) 14 B. 613. 
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imade by the Court. The Court had no option but to make a decree in 
Accordance with the confession of judgment filed by her. We have no 
■hesitation in holding that the-e acts of Jeoni, if established, amounted 
iio an alienation of the properr.y, and therefore, if the plaintiffs suc- 
•oeed in establishing the case set up by them, their suit would he 
■governed by art. 125. The only authority cited for tlie contrary view 
is a remark made by Mr. Justice Birdwood in the case of Chhnfiimram 
Astihram v. Bai Motigavn (l). In that case there was no dispute 
on the question whether arfi. 125 or 120 applied, and therefore the 
-observations of the learned Judge were no more than obiter dicta. 
"Whether Jeoni by her re-marriage lost her rights in her husband's 
estate is not a question which we are called upon to decide at this stage. 
[527] If the plaintiffs succeed in showing that she did not, that would 
be a circumstance to be taken into consideration in determining whether 
the suit brought by Mahar Singh against Jeoni was a collusive suit or 
not. The result is that we must set aside the decrees below and remand 
the case under s. 562 of Code of Civil Procedure to the Court of first; 
instance, which we hereby do, with directions to readmit it under its 
original number in the register and to try it on the merits. Costs here 
and hitherto will abide the event. 


1897 

June 9^ 

Appel- 

late 
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19 A. 52i = 
17 A.W.N. 
(tB97) 141. 


Appeal decreed aJid cause reniaiuled. 


19 A. 927»17 A.W.N. (1897l 14?. 

[[APPELLATE CIVIL. 

Before Mr. Justice Bauerji and Mr. Justice Aikman. 

Dip Narain Singh [Defendant) v. Hira Singh and another 

(Plaintiffs):- [17th June, 1897.] 

Mortgage -Prior and subsequent mortgages '-Redemption — price to be paid by a subse- 
quent mortgagee redeeming after tfte mortgaged properly has been brought to sale and 
purchased by the prior mortgagee. 

A subsequent mortg-igea is not entitled to redeem the prior moctgkgo by 
simply paying tbe price for which the prior mortgagee may have parchised the 
mortgaged property at an auction sale held jq execution of a deorec o^tiined 
by him without joining the subsequent mortgagee as a party ; but suoh subse- 
quent mortgagee must, if he wishes to redeem, pay the prior mortgagee th? 
full amount due oo his mortgage. Qunga Pershad 8ahu v. Th* Land Mort- 
gage Bank (Jj and Dadoba Arjunji v. Damodar Raghuaath (3) referred to. Baideo 
Bharthi v. Hushiar Singh (4) distinguished. 

fP., 12 0.0. 133 (138) = 2 Ind. Oas. 836 ; Rel- on. 9 A.L-J. 29 (32) = 13 Ind. Gas. 

(940): Appl., 33 A. 370 (3721-8 A.L.J. 155 (157) = 9 lind. Cas. 670; Appr., 25 A. 
388 (394); R.. 22 A. 453; 25 A. 146 (453)=23 A.W.N. 150 (153); 26 A. 185 = 
A.W.N. (1903), 219; 33 C. 590=10 0. W.N. 692 ; 5 0 L J. 315= H C.W.N. 403; 
8 M.L.J. 298 ; 4 N.L.R. 168 (173) ; 1 S-L.R. I7i (175).] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. T. Ccnlan, Pandit Sundar Lai and Munshi Rain Prasad, for the 

Appellant. 

Muaahi Jwala Prasad and Pandit Madan Mohan Malaviya, for the 

respondents. 


• First Appeal No. 68 of 1895 from a decree of Pandit Rai Indar Naraio, Subor- 
dinate Judge of Miraapur, dated the 2lBt March 1895. 

(1) U B. 612. (2) 21 C. 866. (3) 16 B. 486. (4) 16 A.W.N. (1895) 45. 
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JUDGMENT. 

Bakebji and Airman, JJ. — The facts which gave rise to the suit 
out of which this appeal has arisen were these: — 

On the 6th of January 1883 Shib Chandra Singh, Batak and 
Mahadeo executed a mortgage of a four annas share of zamindari 
[528] property in favour of Bahu Dip Narain Singh, the defendant 
appellant. On the following day, that is, the 7th of January 1883, they 
granted to Thakjr Hira Singh, respondent, and to Bharat Singli, the 
father of the other respondent, a mortgage over a similar share. It has 
been found by the Court below that the same share formed the subject 
matter of both the mortgages, and this finding has not been challenged in 
the memorandum of appeal before us. With the amounts borrowed under 
the two mortgage deeds a prior usufructuary mortgage of the same property 
was discharged. 

The defendant, Babu Dip Narain Singh, brought a suit for sale under 
his mortgage and obtained a decree on the 11th of May 1889. The other 
mortgagees obtained a decree upon their mortgage on the loth of October 
1890. Neither mortgagee made the other a party to his suit as required 
by s. 85 of the Transfer of Property Act, 1882. 

Dip Narain Singh caused a 2 annas 8 pies share to be sold in execu- 
tion of his decree on the 20th of December 1890, and on the 28th of 
November 1891 he caused the remaining 1 anna 4 pies share to be sold. 
He himself purchased both the shares for a consideration of Rs. 2,100 and 
has obtained possession. 

On the20tb July 1893 the plaintiffs caused the same property to be 
sold in execution of their decree and themselves became the purchasers. 
As they did not obtain possession, they brought the present suit and prayed 
for absolute possession on the allegation that they had priority of title. 
In tlie alternative they asked for a decree for redemption of the mortgage 
of the defendant in their character as subsequent mortgagees, and they 
offered to pay to the defendant Rs. 2.100, the amount of purchase money 
paid by him for the property, or such other amount as the Court might 
declare to be payable to him. 

Tbe Court below has made a decree in favour of tbe plaintiffs for 
redemption upon payment of the sale onsideration, and has disallowed 
the first prayer of the plaint. The defendant has preferred this appeal. 

[529] The first contention raised on his behalf is that upon the 
allegations of the plaintiff's themselves they are not entitled to sue 
for redemption. This contention has in our opinion no force. The mort- 
gage in favour of the defendant is of a date prior to that of the plaintiffs. 
The plaintiffs therefore are manifestly subsequent mortgagees, and as 
they were not made parties to the suit in which the defendant obtained 
his decree, they have not lost the right of redemption which they had as 
subsequent mortgagees. It is true they stated in the plaint that the 
mortgages in favour of both the parties were made on the same date and 
that the rights of the parties as mortgagees were equal. That allegation 
could DOt be supported. Even if both the mortgage deeds were executed 
on tbe same date, both of them could not have been executed simultane- 
ously and one deed must have been signed after the other. The plaintiffs*^ 
mortgage deed purports to be of a later date than that of the defendant's 
deed, and the plaintiffs have in a subsequent portion of their plaint 
accepted tbe status of puisne mortgagees. They are therefore entitled 
under s. 74 of Act No. IV of 1882 to redeem the defendant’s prior 
mortgage. 
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The next contention of the appellant, which raises the real question 
in the case, is that the Coart below has erred in allowing redemption upon 
payment only of the sale price paid by the defendant. We are of opinion 
that this contention must prevail. 

As the plaintiffs were not joined as parties to the defendant’s suit 
for sale, as required by s. 85 of Act No. IV of 1382, they are, not- 
withstanding the sale in execution of the defendant’s decree, in the same 
position in which they would have been, and have still tlie same 
rights which they would have had, if they had been made parties to that 
suit, that is to say, their right to redeem the prior mortgage of the defondaut 
is saved to them. By s. 75 of Act No. IV of 1882 every second 
or other subsequent mortgagee has, as regards redemption, “ tlio same 
rights against the prior mortgagee or mortgagees as his mortgagor has 
against such prior mortgagee or mortgagees ” If the mortgagor chooses 
[530] to exercise his right of redeeming the prior mortgage, lie can only 
do so, under s. 60, on payment or tender of the prior mortgagee’s mortgage 
money, which, according to s. 58, is *'the principal money and interest of 
which payment is secured for the time being.” If a puisne mortgagee elects 
to redeem the prior mortgage, he, like the mortgagor, will not bo entitled to 
redeem that mortgage save uoon payment or tender of the amount due 
upon that mortgage. Had the puisne mortgagee been joined as a defendant 
in the suit of the prior mortgagee, he could have prevented the extinction 
of his right of redemption and redeemed the prior mortgage by paying to the 
prior mortgagee or into Coiirt within the time fixed by the Court under 
s. 88 the full amount due to the prior mortgagee. The omission to 
make the subsequent mortgagee a party to the prior mortgagee’s suit has 
the effect, as we have said, of relegating ihe subsequent, mortgagee to the 
position in which he was before the institution of that suit. It is therefore 
still open to him to redeem the first mortgage, but he cannot do so except on 
the terms on which he could have obtained redemption before the institution 
of the first mortgagee’s suit or under the decree passed in that suit, namely, 
by payment of the whole amount due under that mortgage. A considera- 
tion of the provisions of the Transfer of Property Act, 1882, shows that, 
save when the integrity of a mortgage has been broken up in the 
manner mentioned in the last paragraph of s. 60, no mortgage can 
be redeemed except upon payment of the full amount due under it. We 
are, therefore, of opinion that a subsequent mortgagee is not entitled 
to redeem the prior mortgage by simply paying the price for which 
the prior mortgagee may have purchased the mortgaged property at an 
auction sale held in execution of the decree obtained by him without 
joining the subsequent mortgagee as a party. That the purchase 
money is not the criterion for determining the amount which a claimant 
for redemption must pay is evident from several considerations. Where 
the amount of the price exceeds the mortgage money, a puisne 
mortgagee, or other person interested in the property comprised in 
[S3l] iho mortgage, who seeks to redeem the mortgage cannot be called 
upon to pay an amount in excess of the mortgage money. Under the first 
paragraph of s. 60 a mortgagor has the right to redeem on payment 
or tender of the mortgage money, and ss. 74 and 75 confer on a second 
or other subsequent mortgagee the right to redeem a prior mortgage on 
similar terms, so that under those sections the person entitled to redeem 
is not liable to pay a larger sum than the amount due upon the mortgage 
sought to be redeemed. Again, where the purchase money is in excess of 
the amount due upon the mortgage the surplus is paid to the mortgagor. 
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Surely a subsequent mortgagee or other person having the right of redemp- 
tion cannot be directed to pay an amount which has been received by the 
mortgagor and is not payable to the mortgagee. In our opinion the amount 
upon payment of which redemption can take place must, save where the 
integrity of the mortgage security has been broken up. be the amount 
payable to the mortgagee under tlio mortgage, and where the mortgagee 
himself has purchased the mortgaged property in execution of a decree lor 
sale obtained by him without joining a subsequent morcgageo as a party, 
the latter must, if he wishes to exercise the right of redemption left open 
to him, pay to the prior mortgagee the fuU amount of the purchase money. 
It is true that if the purchase money he not equal to the amount of the 
mortgage, the mortgagee decree-holder would have the right to ask for a 
decree against the mortgagor under s. 90, but if after the sale a subsequent 
mortgagee who has not had an ooportunity to redeem the prior mortgage 
redeems it, a decree under s. 90 cannot bo passed. Similarly, if a 
part only of the mortgaged property has been purchased by the riu rtgagee 
under the circumstances mentioned above, the whole of his mortgage 
•will he discharged upon redemption by a subsequent mortgagee. Rut 
in either case, wliere the prior mortgagee is himself the purchaser, a 
subsequent mortgagee must, in our opinion, in order to redeem such 
prior mortgagee, pay him the full amount due upon bis mortgage. This 
view is supported by rulings of the High Courts of Calcutta and Bom- [632] 
bay, of which it will be sullicient to refer to Ganga Pershad Sahu 
V. The Land Mortgage Bank (1) and Dndoba Arjunji v. Damodar 
Eagkunath (2). In the case first mentioned the learned Judges of the 
Calcutta High Court observed: — “It is hardly necessary to remark that 
the amount payable would not be the amount of the purchase money paid 
by the plaintiff, but the amount duo under bis mortgage.” The case 

went up in appeal to the Privy Council, and their Lordships allowed to 

the mortgagee purchaser compound interest in accordance with the terms 
of his mortgage deed. In the case in the Bombay High Court the prior 

mortgagee purchased the mortgaged property for Rs. 13 and the lower 

appellate Court decreed redemption upon payment of that amount. On 
appeal to the High Court, Sargent, C. J., after holding that the defend- 
ants, who had not been made parties to the mortgagee’s suit, “ were 
entitled to have an opportunity to redeem tlie property from the plaintiff.” 
said : — "We have only to consider whether the terms on which the Court 
below has allowed them to do so, against which the plaintiff' aupeaU. are 
correct. H..d the defend i tits been made parties to the mortgage suit 
they would have been entitled to redeem on payment of what was then 
duo on the mortgage, and such are tlio terms on whicli they must now he 
allowed to redeem.” A decree was made for redemption upon payment 

of Rs. 398. 

We were much pressed with the ruling of this Court in Baldeo 
Bharthi v, Sushiar Singh (3) as supporting the contention of the plaintiffs 
respondents that they are entitled to redeem the defendant upon payment 
only of the purchase money paid by him. The Court below also has relied 
on this ruling. We are, however, of opinion that that case is distinguish- 
able from the case before us. That was a suit for sale brought upon a 
subsequent mortgage against the representatives of the mortgagors and of 
one Gurdayal Jati, who had purchased the mortgaged property in execution 
of a simple decree for money held by himself. A lien, however, was 


(1) 21 G. 366. 


I 


(2) 16 B. 486. 
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[533] created in favour of Gurdayal Jati under a compromise for the amount 
of his decree. The mortgage in favour of the plaintiff to that suit was 
of a date subsequent to that of the creation of the lien. It was hold that 
the representatives of Gurdayal Jati were entitled to use the lien 
as a shield for their protection against the claim of the plaintift to 
the extent only of the price paid by lum for the property and not 
to the full extent of the amount for which the lien was Rranted. Tlie 
reasons for that conclusion were thus stated : — It is obvious that if 
the three villages in question had been sold to three difteront parties, 
each one of such parties could not have claimed a lien to the full extent ot 
the money due under the decree as a shield in his case. Again, it is onvious 
that, if at the time of the sale the amount duo under the decree of the 24th 
of September 1858, far exceeded the purchase money paid at the sale, 
the purchaser could only have got the protection of the lien to the extent 
of the money paid by him pro tanto in discharge of the mortgage, and 
that he would not be entitled to stand in the shoes of the mortgagee as to 
the balance remaining due. The full right of the mortgagee to recover 
the balance due to him would not, on the realization of part of the money 
due to him by sale of the mortgaged property, pass, as to the balance re- 
maining due, to the purchaser at the sale, and the rights cannot be in two 
persons at the same time.” Those reasons do not apply to this case. 
This suit is not, like the suit in that case, a suit by a subsequent mort- 
gagee for sale, and the defendant has not been made a party qtcd pur- 
obaser, like the representatives of Gurdayal Jati. As a purchaser whoso 
purchase money went to the partial discharge of a prior charge, Gur- 
dayal Jati could not use that charge as a shield except to the extent 
to which the prior charge was satisfied by his purchase. In this case 
subsequent mortgagees are suing to redeem the prior mortgage, and as 
the property of which the plaintiffs are the subsequent mortgagees was 
liable for the whole amount of the prior mortgage, they cannot relieve 
that property from liability under the prior mortgage without paying the 
whole of that amount. The fact that the mortgagee himself has purchased 
[634] the property cannot in our opinion make any difference in this 
respect. Had a third party purchased the property, and had his purchase 
money discharged the prior mortgage in full, he would undoubtedly have 
been entitled to claim that a subsequent mortgagee who, by reason of his 
not being a party to the prior mortgagee’s suit, had the right to redeem 
him, must pay him the full amount of the prior mortgage. But if the 
purchase money paid by such a purchaser did not fully satisfy the amount 
of the prior mortgage, he is not entitled, upon redemption by a puisne 
mortgagee, to the whole amount of the prior mortgage. The subsequent 
mortgagee would in our opinion have to pay the full amount due upon the 
prior mortgage but that amount would be apportioned between the 
purchaser, whose purchase money satisfied the mortgage in part, and the 
mortgagee to whom the balance of the mortgage money is due. Where 
there are more purchasers than one, the apportionment should be made 
between them pro rata and the balance should go to the morfgagee. But 
in no case can redemption be allowed except upon payment of the who e 
amount due under the mortgage. . , u 

In the case before us the first mortgagee himself is the purchaser. 
We consider that he is entitled to the whole amount due under his 
mortgage on the date of his auction purchase, and not simply ^ ® ® 
purchase meney paid by him. The bulk of the property was purchased 
by him on the 20th of December 1890. The Court below has found, on 
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fehe issue referred to it under a. 566 of the Code of Civil Procedure, that 
on that date the amount of principal and interest due waa Ra. 7,164-5-0, 
and that nothing was realized from the debtor after that date. The cor- 
rectness of the amount so found to be due has not been Questioned. It 
has been urged that the profits realized from the property by the defend- 
ant after his purchase should be set off against the mortgage money. 
We are, however, of opinion that, having regard to tlie amount of the 
profits arising from the property, it would bo fair not to take the profits 
into consideration, and at the same time not to allow interest on the mort- 
gage money for the [535] period subsequent to the date of the defendant’s 
auction purchase. In our judgment the plaintiffs should have been 
granted a decree for redemption on their paying to the defendant 
Rs. 7,164-5-0. We vary the decree below by substituting Rs. 7,161-5-0 
for Rs. 2,100, as the amount upon payment of which, with the propor- 
tionate costs of the defendant-appellant here and in the Court below, the 
plaintiffs will obtain redemption of the property in suit. Wo extend the 
time for the payment of the said amount to the 15th of December 1897, 
and we award to the plaintiffs costs proportionate to their success here 
and in tbe Coui*t below. 


Decree viodified. 


19 A. 535 = 17 A.W.N. (1897J 150. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 


PRAG NaRAIN (Defendant) v. MDLChAND AND OTHERS 

{Blaintijs).* [I8th June, 1897.] 

Act No, IX of 1872 flrul'i<t7k Contract Ac2), s. 107 — Sale — Non-paynienl of purchase ynoney 
^Resale — Right of resale to be exercised ivithin a reasonable tiiue of breach— 
Measure of damages. 

In tbe case of a sale, if tbe purchaser does not perform his part of the contract, 
hois liable in damages to tbe seller, the measure of damages being the differenco 
bettveen the contract price and tbe prico which the seller could have obtained for 
the article at the time of the breach of contract. 

If a vendor, on breach of contract by non-payment of tbe purchase-money, 
elects to exercise tbe right of ro sale given to him b/ s 107 of tbe Indian 
Contract Act, 1872, not only is tbe vendor bound to wait a reasonable time after 
giving notice to the vendee of his intention to re-sell before actually re-soiling, 
but be is also bound to exercise his right of re-sale within a reasonable time after 
the date of the breach. 

[R.. 10 Bom. L.R. 1113 <1124).] 

The facts of t.bis case sufficieotly appear from the judgment of the 
Court. 

Mr. D. N. Banerji, for the appellant. 

Messrs. W. K. Porter and E. C. F. Greenway, for the respondents. 

JUDGMENT. 

Banerji and AikMAN, JJ. — This was a suit for damages for breach of 
a contract entered into with the plaintiffs respondents on tbe lltb of 
September 1891, by Mnnshi Nawal Kisbore, the original defendant to the 

* First Appeal No. 74 of 1896, from a decree of Maulvi Zain-nl-Abdin, Snbordinate 
Judge of Cawopoie, dated tbe 16th December 1895. 
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suit, wbo has died since its institution and is now represented by the appel- 1897 
lant, whereby Munshi Nawal [5363 Kishore purchased from the plaintiffs June 18 . 
500 shares owned by them in the Oawnpore Cotton Mills Company for 
a consideration of Rs. 40,000. A contract in writing was signed by Appel* 

Munshi Nawal Kishore. It was agreed that the price should be paid and LATE 

the share-certificates delivered on the 25th of September 1891. On that Civil. 

date the plaintiffs sent a telegram to Munshi Nawal Kishore reminding 

him of the fact that the price was due and asking him to send it promptly. ^ 

No payment was made. Both the parties agree tfiat a few days after- 
wards a conversation took place between Munshi Nawal Kishore and 
Jaggi Lai, one of the plaintiffs, at the office of the Victoria Cotton 

Mills Company at Cawnpore. As to the nature of the conversation the 

parties are at variance. While Munshi Nawal Kishore alleged that 
Jaggi Lai released him from liability under the contract, Jaggi Lai denies 
that he did so. On the 10th of October 1891, Munshi Nawal Kishore 
caused a letter to be despatched from Lucknow to the address of the 
plaintiffs at Cawnpore in which he stated that the contract had by mutual 
consent been oauoelled, and asked Jaggi Lai to intimate that fact to 
Munshi Nawal Kishore by letter. Whether that letter reached the plain- 
tiffs or not is a matter in issue between the parties. Nothing took place 
afterwards until the 6th of August 1892, when Messrs. Sanderson and 
Company, Solicitors, on behalf of the plaintiffs wrote a letter to Munshi 
Nawal Kishore demanding from him Rs. 40,000, the price of the shares 
purchased by him, with interest thereon at Rs. 7 per cent, and informing 
him that if payment was not made and delivery of the shares was not 
taken within one week of the date of the letter the shares would be sold 
at his risk and he would be sued for the difference. To this letter Munshi 
Nawal Kishore replied through his pleader denying that he had entered 
into any contract for the purchase of shares in the Cawnpore Cotton 
Mills Company. On the 17th of September 1892, the plaintiffs caused 
the 500 shares to be sold at auction by one Mr. Noronha, and they 
realized Rs. 28,810. The plaintiffs brought the present suit claiming the 
difference of Rs. 11,190, together with interest, the amountof commission 
alleged to have been paid to [537] Mr. Noronha, and the fees paid to 
Messrs, Sanderson and Company for the letter of demand. The total 
amount claimed was Rs. 14,812-11-6. The lower Court has made a 
decree in favour of the plaintiffs for Rs. 11,190 and dismissed the remain- 
der of the claim. Against this decree the defendant has preferred this 
appeal, and the plaintiffs have taken objections under s. 561 of the Code 
of Civil Procedure. 

The pleas raised on behalf of the appellant are twofold, first that the 
Court below has erroneously held that the allegation of the defendant as 
to his having been released from liability by the plaintiffs was not proved, 
and secondly, that in any case the plaintiffs ought to have resold the 
shares within a reasonable time from the date of the breach of contract 
by Munshi Nawal Kishore, and that they could only claim as damages 
the difference between the contract price and the market price of the 

shares on the date of the breach of contract. 

As Regards the first plea we agree with the conclusion arrived at by the 
Court below. The statement of Munshi Nawal Kishore was that after he 
had entered into the contract on the 11th of September, 1891, he came to 
Allahabad and there learnt that the affairs of the Company were in an 
unsatisfactory condition and that he would sustain a loss by his purchase ; 
that id OdtolKT following he met Jaggi Lai and Mul Ohand, plaintiffs, at 
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tho ofGco of the Victoria Cotton Mills Company in the presence of 
Mr. West, the Manager of that Company ; that he spoke to Jaggi Lai about 
what he had learnt at Allahabad; that thereupon Jaggi Lai said to him 
that if be, Munshi N iwal Kishore, apprehended aoy loss he need not take 
the shares ; that he might write and say that the transaction was cancel* 
led and that he, Jaggi Lil, would send an answer to the same effect. 
Munshi Nawal Kishore further stated that in accordance with this conver- 
sation he wrote the Utter of tfie LOth of October. 1891, referred to above 
and sent it uncUr a cover addressed to Mr. West; that subsequently in 
November ho met Jaggi Lai and Mul Chand at Cawnpore. and on that 
occasiou also Jaggi Lil reaffirmed what he had said before as to the can- 
cellatioQ of the [538] contract. Jaggi Lai on the other hand has sworu that 
when Munshi Nawal Kishore asked him to cancel the contract of sale, 
he, Jaggi Lai, refused to do so ami said he would bring a suit, and that 
Munshi Nawal Kishore would have to nay the money with interest at 7 
per coot. Ho denies having receive 1 the l-tter of the lOth of October. We 
are unable to accept in its entirety either version of the conversation which 
took place at the office of tho Victoria Cotton Mills Company between 
Munshi Nawal Kishore and Jaggi Ltl. It seems to us to iu the highest 
degree improbable that Jaggi Lil. wno on the preceding 25th of September 
had telegraphed to Munshi Nawal Kishore for payment and was evidentlv 
anxious to enforce the contract, at once <?oasenced to release Munshi 
Nawal Kishore from liability for the breach of contract, which had already 
taken place, as soon as Munshi Nawal Kishore asked him to do so. It is 
true that it has been proved that the letter of the lOch October printed at 
page 30 of the anpellant's hook was despatched from Lucknow on that date, 
and it is probable that it reached Jaggi Lai. But the circums^-ances of 
Jaggi Lai’s not replying to it and of his retaiuing in his hands the written 
contract signed by Munshi Nawal Kisliore leave no room for doubt that 
Jaggi Lai never acceded to Munshi Nawal Kishore's request to discharge him 
from liability. The truth seems to lie between the statements made by Mun- 
shi Nawal Kishore on the one hand and Jaggi Lai on the other. It is most 
likely that Jaggi Lai, instead of refusing positively to accept Munshi Nawal 
Kishore’s proposal, gave him an evasive answer, and that Munshi Nawal 
Kishore. not having received Jaggi Lai's assent to bis proposal, wrote the 
letter of the 10th of October 1891, simply with a view to make evidence. 
The answer sent on behalf of Munshi Nawal Kishore in reply to the letter 
received by him from Messrs. Sinderson and Company was, to say the 
least of it, disingenuous. He certainly knew that be had signed a contract, 
the other party to which was the plaintiff Mul Chand, and it was ceruinly 
not the fact, upon his own admissions, that he never had any negotia- 
tions or agreement with Lila Mul Chand regarding the [539] sale of shares 
in the Cawnpore Cotton Mills Company, Limited," as stated in the letter 
of his pleader, dated the 18th of August, 1892, printed at page 19 of appel- 
lant’s book. We are therefore unable to accept Munshi Nawal Kishore’s 
etatement that Jaggi Lai released him from liability. 

As regards the second plea we agree with the contention of the learn- 
ed counsel for the appellant that in the case of a sale, if the purchaser 
does not perform his part of the contract, he is liable in damages to the 
seller, the measure of the damages being the difference between the con- 
tract price and the price which the seller could have obtained for the 
article at the time of the breach of promise. This is evident from illus- 
trations (a) and (d) to s. 73 of the Indian Contract Act. In this case the 
plaintiffs have, under s. 107 of that Act, claimed compensation for the 
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loss sustained by them on the re-sale of the shares purchaseil by the 
defendant on which the plaintiffs bad a lien for the unpaid price. It has 
been contended on behalf of the appellant that if the plaintiffs elected to 
exercise the right of re-sale which they had under s. 107, they were bound 
not only to re-sell the property after a reasonable time from the date 
of their giving notice to the buyer of their intention tore-sell it, bub they 
were bound to exercise their right of re-sale within a reasonable time after 
the date of the breach. Section 107 in explicit terms requires that if the 
seller who has a lien for the unpaid price wishes to re-sell the goods sold, 
he must allow a reasonable time to elapse between the date of his giving 
notice to the buyer of his intention to re-sell and the date of the re-sale. 
But the section does nob in terms provide that the right to re-sell should 
be exercised within a reasonable time from the date of the breach of con- 
tract. On this point the section is silent. We have therefore to look to 
general principles as a guide for determining the question whether a 
buyer who wishes to re-sell the goods sold must do so within a reason- 
able time from the date on which the contract was broken or whether he 
may do so at any time after the date of the breach. A buyer, it is true, 
may claim the price at any time after the stipulated date for payment has 
[840] expired, if not precluded from doing so by the law of limitation, bub 
if he chooses to enforce his right to re-sell, he must, it seems to us, do so 
within a reasonable time from the date of the breach, and should nob allow 
the value of the goods to depreciate by making undue delay in re-selling 
them. In Mayne on demages, 5th edition, p. 176, it is stated on the 
authority of Pott v. Flather (1) that *'a3 there is no obligation on the part 
of the vendor to sell at all, so if he refrains from selling at the time of 
the breach he takes upon himself all risk arising from further deprecia- 
tion." In Addison’s Law of Contract, 9th edition, p. 556, the rule 
on the subject is thus stated : — '* If the goods have been re-sold 
by the vendor within a reasonable time after the broach of contract 
by the purchaser, the measure of the damages will be the differ- 
ence between the price agreed to be given and the price realized on 
the re-sale, with the coats and expenses of the re-sale, but if the re-sale 
has been unreasonably delayed until the market has fallen, the price 
realized on such re-sale will nob afford a true criterion of the damage. 
These are authorities for holding that if the seller elects to re-sell, he must 
do so within a reasonable time from the date on which the contract was 
finally repudiated by the buyer. Any other conclusion might cause undue 
hardship bo the buyer. A seller may, with the deliberate intention of 
causing loss to the buyer, delay the re-sale until the market has fallen and 
then re-sell the property, and thereby cause to the buyer a loss which he 
might not have sustained had the re-sale taken place within a reasoname 
time from the date of the breach of contract. In the case of a re-sale, t e 
buyer is entirely deprived of bis property, and that distinguishes the case o 
a claim for damages upon a re-aale from that of a claim for the unpaid price. 
In the latter case the buyer would get the property and be in a position 
subsequently to compensate himself by waiting for a rise in the market. 
In our opinion the plaintiffs ought to have re-sold the shares sold by them 
within a reasonable time from the date on which the contract was finally 
repudiated by Munshi Nawal Kishore. We may take the lOth of October, 
1891, [541] as the date on which such repudiation finally took place. The 
plaintiffs would have been justified in waiting for a reasonable time 
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before electing to re-sell, and they were bound under s. 107 of the Indian 
CoDtract Act to allow a reasonable time to elapse between the date of 
their giving notice to the buyer of their intention to re-sell, and that of 
the actual re-sale. We hold that under the circuoistances of this case 
the reasonable time after which the shares in question should have been 
re-sold expired on the Slat of December 1891, and that the nlaintiffs are 
entitled to recover as damages the difference between the contract price and 
the price of the shares which prevailed on the 1st January, 1892 There 
IS no evidence on the record which can enable us to ascertain the value 
of the shares on the date last mentioned. The Subordinate Judge in our 
opinion improperly excluded an important piece of evidence, namely, the 
register of the transfer of shares of the Cawnpore Cotton Mills Company, 
Limited. We accordingly refer to the Court below the following issue 
under s. 566 of the Code of Civil Procedure : — 

What was the value of the shares in question on the Isb of January 
1892 ? 

The Court below will receive such further evidence as may be ten- 
dered by the parties. On receipt of the finding ten davs will be allowed 
for objections. 


Issiie referred. 


19 A. SM (F.B.)- 17 A.W.N. (1897) 154. 

FULL BENCH. 

Before Sir John Edge, Kt , Chief Justice, Mr. Justice Blair, 
Mr. Justice Banerji, Mr. Justice Burkitt and Mr. Justice Aikman. 


Hargu Lal Singh [Plaintiff) v. Gobind Rai and another 

(Defendants).* [2nd July. 1897.] 


Mortgage-Sale bynmtgagor of part of the yyiortgnged property^Suit mortgagee for 
sale without joining vendees — Subsequent suit to eject mortgagor's vendees -^Cause 
of action. 


A mortgagor, who had given a simple mortgage over certain land, sold some of 
the mortgaged property. The mortgagee, after suoh sale had taken [542] place 
and without making the vendees parties to bis suit, brought a suit for sale on 
bis mortgage, and having caused the mortgaged property to be sold, including 
that portion which had been sold by the mortgagor, purchased it himself. The 
mortgagee then sued to eject the vendees of the mortgagor. Held that the suit 
would not lie inasmuch as the plaintiff mortgagee had at its commencement no 
title to present possession of that particular portion of the mortgaged property 
as Against anyone. r ^ / 



21 A, 235 (238): SOM. 600s»17 M.L.J. 431; 11 O.W.N. 314; R.. 29a. 339 = 
9 Bom. L R. 659 (660) (P.C.) = 4 A.L.J. 329 = 5 C.L.J. 663 = 11 O.W.N. 561 = 
17 M.L.J. 263 = 34 I. A. 102; 5 C.L.J. 697 (536); 21 M.L.J. 218 (2271 = 9 
M. L. T. 431=9 M.L.T. 499 = (19Ul 1 M.W.N. 165 (m) = 9 Ind cir 513 

(620); D.. 22 A. .S77 (379); 95 A. 214 (220) = A.W.N. (1903) 21 (26) ‘26 A 

464 = A.W.N. (1904) 108; 7 0.0. 243.] ’ 


The facts of this case sufficiently appear from the judgmeub of the 
Full Bench. 

Mr. Abdul Raoof, for the appellant. 

Pandit Moti Lal, for the respondents. 


■r . * Appeal No. 463 of 1896. from a decree of J. W. Muir. Esq., District 

Judge of Saharanpur. dated the 2nd May 1896. reversing a decree cf Pandit Kanhaya 
Lal, Muosif of Saharanpur, dated the 3rd August 1895, 
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The judgment of the Court (Edge, C.J., Blair, Baner.ii, Burkitt 
andAlKMAN, JJ.) was delivered by Edge, C.J.: — 

JUDGMENT. 

Edge, O.J. — The plaintiff obtained a simple mortgage from one Abdul 
Kadir in 1879. On the 18th of September, 1886, the mortgagor sold 27 
bighas of the mortgaged property to Gobind Rai and Tulsbi Rai, the defend- 
ants in the suit. Mr. Abdul Raoof for the plaintiff, appellant, informs us 
that the plaintiff brought a suit for sale, on his mortgage of 1879 against 
Abdul Kadir after the 13th of September, 1886. To that suit Gobind Rai 
and Tulsbi Rai were not parties. On the 28th of March, 1891, the plaintiff 
obtained a decree for sale in his suit against Abdul Kadir ; be brought the 
property to sale, got permission to buy, and purchased the property at 
the sale held in execution of his decree. He has now brought this suit, 
claiming to eject Gobind Rai and Tulsbi Rai from a portion of the 27 
bighas above-mentioned, the equity of redemption in which had been sold 
to them in 1886 by Abdul Kadir by a registered deed. The Court of first 
instance gave the plaintiff a decree for possession with a conditional right 
to these defendants to redeem. The lower appellate Court in appeal dia> 
missed the plaintiff's suit. 

The plaintiff can only succeed in this suit for possession on proof of 
title to a present possession at the date of his suit. His simple mortgage 
did not entitle him to possession as against any one. His decree for sale, 
being in a suit to which these defendants were not parties, bad no effect 
as against them, and his purchase [543] at the sale held under the decree 
conferred on him no title as against these defendants. The result is that 
the plaintiff bad no title to possession at the commencemoot of the suit 
against these defendants, and his suit was properly dismissed, though on 
■other grounds. We dismiss the appeal with costs. 

Appeal dismissed. 


19 A. M3»17 A.V.N. (1897) 163. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Hira LAL (Opposite Party) v. Kishan lal and another 

(Applicants).* [2nd July, 1897.] 

Act No. IV of {Transfer of Property Act), s. S6 — Mortgage— Prior and subseqtient 
mortgages — E_^ect of non-joind^ in a suit on a mortgage of persons interested in the 
mortgaged property. 

Certain mortgagees holiling a second mortgage obtained a decree against their 
mortgagor and a subeequenii mortgagee, one H.L., for sale of the mortgaged pro- 
perty. At the time of the suit there was subsisting on the same property a prior 
mortgage held by oneD. P, D.P., was not made a party to that suit. After 
the decree in that suit was passed, but before execution, D.P., brought a suit for 
sale on his mortgage, but did not make the second mortgagees, parties to that 
iniit. In that suit D. P. obtained a decree in execution of which be brought a 
portion of the mortgaged property to sale, and some of it was purchased by H-L. 
On application by the second mortgagees for an order absolute for sale m 
execution of their decree it was held that the proper ty purchased by H L. in 

'*6eoond Appeal No. 666 of 1895, from a decree of Babu Bepin Behari Mukerji. 
cffioiatingBubordinate Judge of Aligarh, dated the 19th February. 1695, reversing a 
•deozee ol Muhammad Abdur Bazzak, Munsif of Koel, dated the fliat April 1694. 
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execution of D. P.’s decree on his prior mortgage could not be brought to sale 
in execution of 1 he second morfgagce’s decree, Mata Din Kasodhan v. Kazim 
5us(2tn (1), referred to. 

[R., 1 C.L.J. 337 (351).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Laly for the appellant. 

Mr. Banerjiy for the respondents. 

JUDGMEMT. 

Banerji and Airman, JJ. — The respondents brouglit a suit for 
sale upon a mortgage of 1873 and obtained a decree for sale in 1891 
against their mortgagor and against Hira Lai. the present [544] appellant, 
who was impleaded as a subsequent mortgagee. At the time when that 
suit was brought there was subsisting on a portion of the mortgaged 
property a prior mortgage in favour of one Durga Prasad. Durga Prasad 
was not made a party to the respondent's suit. Durga Prasad got a 
decree, upon his mortgage in 1881. but ho also did not join the respond- 
ents as parties to his suit. After the respondents had obtained their 
decree, Durga Prasad put his decree of 1881 into execution and caused 
a portion of the property rnoregaged to the respondents, amounting to 
one-sixth of 10 biglias, to be sold and Hira Lai nurchased it. The 
respondents having auplied for an order absolute for sale under s. 89 of 
Act No. IV of 1882, Hira Lai objeutel to the one-sixth share out of 10 
bighas being ordered to be .^old in satisfaction of the respondent’s mort- 
gage decree on tho ground Lhat he bad acquired priority over the respond- 
ents in respect of that portion of the property by virtue of his auction 
purchase under the decree of Durga Prasad obtained on a mortgage of 
a date prior to that of the respondents. The Court of first instance 
allowed his objection, hut on ai)ppal the lower appellate Court overruled 
it and ordered the sale of the share which formed the subject-matter 
of tho objection. Hira Lai has preferred this second appeal, and the first 
plea urged on his behalf is that no appeal lay to the lower appellate 
Court. 

The plea was founded on the argument that Hira Lai in objecting to 
the sale of the share referred to above was doing so, not in his character 
as judgment-debtor to the decree obtaiued by the resoondents. but as a 
third party who was the auction purchaser in execution of a decree under 
a prior mortgage. We are unable to sustain this olqection. This case 
comes within the principle of the Fall Bench ruling in Seik Chand ^al v. 
Durga Dei (2). 

We think, however, that the second plea taken in appeal must prevail. 
Hira Lai having purchased the property in question in execution of Durga 
Prasad’s decree under his prior mortgage, stands in the shoes of Durga 
Prasad. It is true that the respondents were not parties to Durga Prasad's 
suit, and are therefore [S4S] entitled to redeem Hira Lai, but that 
circumstance will not entitle them to treat the decree as non-existent 
and to bring the property to sale free from the prior incumbrance in 
favour of Durga Prasad. As they also did nob make Durga Prasad 
a party to their suit, and did not redeem Durga Prasad’s prior mort- 
gage, that mortgage must be taken to be a subsisting mortgage as against 
them. According to the ruling of the Full Bench in Malta Din Kasodhan 

(1) 13 A. 432. (2) 12 A. 313. 
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V. Kasim Ensain (1) a subsequent mortgapee is not entitled to bring 
the mortgaged property to sale subject to a prior mortgage. Therefore 
the respondents cannot sell the property in question subject to the prior 
mortgage of Durga Prasad. On this part of the case the lower appel- 
late Court did nob arrive at a right conclusion. The case stands thus : — 
The respondents are not entitled to sell the property in question free 
from the prior mortgage of Durga Prasad, and they are not entitled to sell 
it subject to that mortgage. Therefore they are not entitled to soil it at 
all under the decree obtained by them. On this point we must sot aside 
the judgment of the lower appellate Court. As that Court did not decide 
the other questions raised, wo remand the case under s. 662 of the Code 
of Civil Procedure to that Court with directions to readmit it under its 
original number in the register and to dispose of it according to Jaw. The 
appellant will have his costs of this appeal. 

Appeal decreed and cause remanded. 


19 A. 545 = 17 A.W.N. (1897) 168. 

APPELLATE CIVIL. 

Sefore Mr. Justice Sanerji and Air. Justice Aikmayi. 


Hari Raj Singh [Defendant) v. AhmaD-dd-din Khan [Plaintiff).^' 

Lath July. 1897.] 

Act So. \V of 1882 jTrans/er of Property Act), s. Mortgage— Contribution- Prm- 

c%ple$ upon wmch contribution is to be asses^. 

On the 1th of July, 1874, thirty-eight villagoa were mortgaged by Kadir Ali 
and UoKao Begam to Raja Shiu Raj SiQgb» the father of the appellaut. On the 
i8tb ot FeDruftry 1878* the mortgagee obtained a decree for sale on his mortgage^ 
At the date of this mortgagei some of the villages comprised tberoin were 
[846J liable under one or both of two decrees obtained on prior mortgages. Subse- 
quently to the decree of the 28lh of Pebrnary 1878. four of the villages aflectcd 
oy that decree were sold in ezeoQtion of a simple money decree and were acquired 
from the purchasers by one AhmaJ-ud-din Khan. On the 20th of August, 1879, 
and the ‘20th of August, 1882, these same four villages were brought lo sale in 
execution of the decree of the 28th of February, 1878. aud were sold lor Ra. 44,500. 
Tnoteupon the former purchaser, Abmad-ud-din KbaUf brought a suit against the 
representative of me mortgagee of 1874 and certain other persons for contribution, 
alleging that the said four villages had been sold for considerably more than the 
amount for which they were proportionately liable under the mortgage decree ; 
that the defendants were owners of villages which were equally liable with his 
(the plainlifl’e) villages under the decree of the 20th of February 1870, but v?hich 
had contributed nothing towards the satisfaction of that decree ; that six of 
mose villages and an eighth share in a seventh bad been purchased by Raja Sbiu 
Raj Singh (the predecessor in title of the defendant Raja Hari Raj Singh) in 
execution of simple money decrees, and that a share in an eighth village had 
been similarly purchased by tbe predecessor in title of the other defendants. 
Against these viliageetha plaiutiff sought contribution. 

Held that in oaloulatiog the amount to which the plaintiff was entitled by way 
of coutributioo, the plaintiff was bound to take into account the liabilities which 
existed on moat of the villages in respect of which the suit was brought under tho 
two prior morigtigea ; that the plaintiff was entitled to obtain contribution from 
(hose villages only whioh bad not been sold in execution of the decree of the 
28(>h of February 1878 ; that the unrealised balance of that decree must be 
regarded as the amount which the villages purchased by the decree-holder 

A’ \ ^PP®al, No. 266 of 1893, from a decree of Pandit Raj Nath Sahib, Subot- 
oioato Judge of Moradabad, dated the 6th June 1993. 

(1) 18 A. 432. 
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bimself had contributed to the decree, and further that in determining the 
amount which the plaintiff is entitled to recover regard must be had to the 
claims for contribution of the owners of such of the other mortgaged village? as 
had been sold in execution of the decree of the 28th of February 1878, and had, 
like the plaintiff’s villages, fetched more than their quota of liability for the 
decree. 

[R.. 23 A. 355 ; 26 A. 407 (4351= 4.W.N. (1904) 74 (84).] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. T. Conian, Babu Jogindro Nath Chaudhri and Babu Ratan 
Chand, for the appellant. 

Munshi Ram Prasad and Pandit Suiidar Lai, for the respondent. 

JUDGMENT. 

BaNER.ji and Atkman, JJ. — This wasa suit for contribution and arose 
out of the following circumstances. On the 4th of July. 1874. thirty-eight 
villages were mortgaged by KadirAli and Umrao Begam to RajaShiu Raj 
Singh, the father of the [547] appellant. On the 28th of February. 1878, 
he obtained a decree for sale under the said mortgage in suit No. 77 of 
1377. This decree we will refer to in this judgment as decree No. 77 to 
distinguish it from two other decrees, Nos. 65 and 66. to which reference 
will also be necessary. In consequence of certain proceedings which it 
is unnecessary to detail, nine villages and a fourth share of a tenth village 
ceased to be liable under decree No. 77. which therefore had efifect 
only as against twenty-eight and three-fourths villages. Four of the 
villages affected by this decree were sold in execution of a simple 
money decree, and were acquired by the plaintiff from the purchasers. 
Those villages were brought to sale on the 20th of August, 1879. and 
20th of August, 1882 in execution of decree No. 77, and they fetched 
at auction Rs. 44,500. The plaintiff states that the proportionate 
amount due from his villages on account of the decree No. 77 was 
Rs. 22,370-1-0. He sues to recover the difference from the defend- 
ants on the ground that the defendants are owners of villages which 
were equally liable with the plaintiff’s villages under decree No. 77, 
but which have contributed nothing towards the satisfaction of that 
decree. Six of those villages and an eighth share in a seventh were 
purchased by Raja Shiu Raj Siogb, in execution of simple money decrees, 
and a share in an eighth village was similarly purchased bv Janki Das, 
the predecessor in title or defendants Nos. 2 to 5, It is from these 
villages that the plaintiff seeks to obtain contribution. He has got a 
decree for the principal amount of his claim, but without interest. Against 
this decree the defendants have preferred this appeal and First Anneal 
No. 299 of 1893, and the plaintiff has filed a cross-appeal (No. 287 
of 1893) in respect of the refusal of interest. It is contended on 
behalf of the defendant-appellant that the priociole upon which 
the plaintiff has apportioned among the several villages liable to 
contribute to the decree No. 77, the amounts of their pronortionate 
liability ife erroneous; that he has not taken into account the liabilities 
which existed on most of those villages under the prior mortgages 
UDon which decree Nos. 65 and 66 were passed ; that the plaintiff is 
[548] entitled to claim contribution from those villages only which have 
not been sold in execution of decree No. 77 : that the unrealized balance of 
that decree must be regarded as the amount which the villages purchased 
by the decree-holder bimself have contributed to the decree, and that 
in determining the amount which the plaintiff is entitled to recover regard 
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must bd had to tbo olalros for oontribution of the owners of such of the 1897 
other mortgaged villages as have been sold in execution of decree No. 77 July 6, 
And have, like the plaintiff’s villages, fetched more than their quota of — 
liability for the decree. Appbl- 

In our opinion these contentions are valid and must prevail. LATE 

By 8. 82 of Act No. IV of 1882 '* where several properties, whether ClvlL. 


of one or several owners, are mortgaged to secure one debt, such properties 

are, in the absence of a contract to the contrary, liable to contribute rate- A. 5V5 = 
ably to the debt secured by the mortgige, after deducting from the valae I? N. 
of each property the amount of any other incumbrance to which it is sub- (1^97) i6S. 
jdct at the date of mortgage.” This rule is based on the principle " that a 
fund which is equally liable with another to pay a debt shall not escape 
because the creditor has been paid our. of that other fund alone.” — (Fisher 
on Mortgages, 4th Bdition, p. 659). It therefore follows that such of the 
mortgaged properties as have been sold for realization of the mortgage- 
money and have thus contributed to the mortgage-debt are not liable to a 
claim for contribution, and that such a claim can only be advanced by the 
owners of those villages which have contributed more than their rateable 
share of the debt and against those portions of the mortgaged property only 
which have not contributed to the mortgage-debt and have benefited by 
the sale of the property of the claimants for contribution. The unsold 
portion of the mortgaged property affords the fund out of which the 
claims of all the persons whose villages have contributed more than their 
own share of liability must be satisfied. This is a consideration which 
the plaintiff has entirely kept out of view in putting forward his claim. 

[549] The next observation which we deem it necessary to make is 
that the villages which were liable to contribute to the decree No. 77 
were not all the villages comprised in the mortgage on which that decree 
was passed, but those of the mortgaged villages only against which the 
decree could be enforced. Such of the mortgaged villages as had been 
sold in execution of decrees obtained upon prior mortgages could not he 
proceeded against for realization of the amount of decree No. 77. It is 
admitted by both the parties that the entire villages Aurangzebput and 
Ijakhiwala, 17^ biswas of Begampur^Haru and biswas of Mansa were 
cold in satisfaction of prior mortgages. Those villages were not therefore 
liable under the decree No. 77, and should, in addition to the nine and a 
quarter villages to which we have referred at the commencement of this 
judgment, have been excluded from the list of villages affected by that 
decree. 

Under s. 82 of Act No. IV of 1882, the liability of the villages from 
which the holder of the decree No. 77 was entitled to realize the amount 
of that decree is proportionate to the value of each village, after deducting 
from such value the amount of the incumbrance or incumbrances to which 
each village was liable on the date of the mortgage on which decree No. 77 
was passed, that is, on the 4th of July 1874. The plaintiff in prepar- 
ing the account filed with bis plaint has wholly ignored the provisions of 
s. 82, and the admitted fact that several of the villages liable under the 
decree No. 77 were also liable under decrees Nos. 65 and 66, or one of 
them, on the date of the mortgage which formed the basis of the decree 
No. 77. The proportionate amount for which those villages were liable 
under decrees Nos. 65 and 66 should have been deducted from the value 
of those villages as required by the aforesaid section. 

The plaintiff has calculated the rateable share of the liability of the 
aeveral vUlages with reference to the amount of Government revenoo 
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1897 assessed on and payable by each village and nob according to its actual 
July 5. market value. This course has been adopted by the Court below also. 

Exception was at first taken on behalf of the [550] appellant to this mode 
AfPEL- Qf calculation, but tbe objection was subsequently waived and the learued 
IiATE counsel on both sides agreed that the amount of revenue payable for each 
Civil, village should betaken as the measure of tbe profits yielded by each. The 

learned counsel for tlie appellant has asked us to hold 18 times the annual 

19 A. 545= revenue to be the value of each village for the purposes of this suit. 
17 A.W.N. Having regard to the prevailing selling price of property of this descriptioOr 
(1^7) 168. ^bich varies from 16 to 20 years’ purchase, we think that 18 years’ 

revenue may reasonably be assumed to be the fair value of the villages in 
question, and that for the purpose of apportioning to each village the 
amount of its rateable share of the mortgage debt we may take 18 times the 
Government revenue to be the value of each. From this value should be 
deducted the proportionate amount of the incumbrances bo which each 
village was subject under the decrees Nos. 65 and 66 at the date of the 
mortgage. 

The learned counsel on both sides have agreed that out of the 31 
villages against which decree No. 65 was passed, one, namely, Haji Muham^ 
madpur was sold by auction in satisfaction of a prior mortgage, and was 
not therefore liable under that decree. It is also agreed that the same 
village, which was one of the 28 villages against which decree No. 66 was 
passed, was for tbe same reason not liable under the decree No. 66. It is 
further agreed that of tbe villages which were liable to contribute to the 
decree No. 77, the following, namely, Chela, Cheli, Jafarpur Kob, Ghalib 
Alipur, Cbandki and Chak Khojawala were not included in decrees Nos. 65 
aod 66, and were not therefore subject to any incumbrance under those 
decrees, and that tbe villages Muhammadpur Tilok, Bbagwanpur Partab 
and Yar Muhammadpur Pirthi, were not liable under decree No. 66. It is 
further admitted tbat>the villages Tanda Maidaswala, Sipah and Basaota 
were, before the date of the mortgage of the 4bh of July, 1874, upon 
which decree No. 77 was passed, sold by auction in execution of decree 
No. 65 and purchased by Umrao Begam and that Umrao Begam 
mortgaged them to Raja Shiu Raj Singh under the mortgage-deed of 
[831] the 4th of July, 1874. Those villages were not therefore subject to 
any prior incumbrance on that date. This being so, no deduction shoul I 
be made on account of any prior incumbrance from tbe value of nine out 
of the twelve villages mentioned above, and from ibe value of three, 
namely, Muhammadpur Tilok, Bhagwanpur Partab and Yar Muhammad- 
pur Pirthi, a rateable deduction should be made on account of decree 
No. 65 only. 

The next question to be considered is — what, on tbe 4tb of July, 
1874, were tbe amounts of incumbrances under decrees Nos. 65 and 66 on 
the villages liable to contribute to decree No. 77 V 

As regards decree No. 65 it appears that prior to that date three of 
the villages affected by that decree were sold by auction and Rs. 39,516 
was thus realized. Whilst it is urged on behalf of the plaintiff that the 
balance of the decretal amount should be regarded as tbe sum for which 
the villages affected by decree No. 77 were liable, it is contended by the 
learned counsel for tbe defendant-appellant that the whole amount of decree 
No. 65 should be taken into account, inasmuch as tbe owners of tbe villages 
which were sold in execution of that decree were entitled to claim from 
the unsold villages contribution for tbe amount realized from their villages 
ia excess of their legitimate share of liability, and consequently the unsold. 
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villages cootiaued to be liable for the proportioQ of the decretal acoouDt 
for which they were originally liable. The former contention has found 
favour with the Subordinate Judge, but in our opinion it is unsound and 
untenable. It is true that the mortgagee realized by the sale of some of 
the mortgaged villages a large portion of the decretal amount, and that 
under the decree itself the unsold villages were liable for the balance of 
that amount only. But, as the appellant rightly argues, the owners of 
the villages which were sold for the realization of the decretal amount 
were entitled to claim contribution from the unsold villages in respect of 
the amount realized from their villages in excess of that for which they 
were liable. As a matter of fact the owners of the villages which have 
been sold have brought suits for contribution and obtained decrees. 

[552] The unsold villages, therefore, continued to be liable, not only for 
the balance of the decretal amount, but also for the excess amounts con- 
tributed by the villages which were sold. So that the extent of their 
original liability remained the same. For this reason, the proportionate 
amount for which the unsold villages were liable under decree No. 65 
should be calculated with reference to the full amount which would have 
been due under that decree on the 4th of July, 1874, had no sale taken 
place under it. We fiod from the office report printed at p. 3 of the 
respondent’s book that Rs. 49,515-7-9 were due on the lObh of August, 
1874. Excluding interest for the period between the 4th of July and the 
10th of August, 1874. the amount payable on the 4th July 1874, was 
Rs. 49,233-7-9, or in round numbers Rs. 49,230, which we adopt for facility 
of calculation. The proportionate liability of the villages subject to the 
operation of decree No. 65 should be calculated with reference to the above 
amount. 

As for decree No, 66, the parties are agreed that the amount due 
upon that decree on the 18th of July, 1874, was Rs. 20,283-13-3. as found 
by the Court below in its answer bo the reference made by us under 
B. 566 of the Code of Civil Procedure. That date was referred to bhroneh 
an oversight. We hold that the amount due on the 4th of July, 1874, 
was Rs. 20,240 in round figures. 

As we have said above, the plaintiff in preparing the statement 
showing the amounts of the rateable liability of each village, has not 
complied with the provisions of s. 82 of Act No. lY of 1882. He has 
altogether ignored the prior incumbrances existing on those villages on 
the date of the mortgage of the 4th of July, 1874. For preparing a 
correct statement the amount of liability of each village under decree 
No. 65 should have been first calculated . Then should have been calculated 
the amount for which the villages were liable under decree No. 66. and 
in doing so, the amount of the prior incumbrance to which those villages 
were subject under the mortgage which resulted in decree No. 65 should 

[553] have been deducted. The decree No. 66 was passed upon a mort- 
gage bond, dated the 28th of April, 1873. The bond upon which decree 
No. 66 was made was dated the 12th of December, 1867, and was for 
Rs. 31,000 bearing interest at the rate of 12 annas per cent, per mensem. 
The suit in which the decree No. 65 was passed was instituted on the 22nd 
of July, 1878, and the amount of principal and interest claimed as due on 
that date was Rs, 44,165-8. The amount due on the 28th of April, 1873, 
the date of the bond on which decree No. 66 was founded, was therefore 
.Rs. 43,600 in round figures. This U the amount of the prior iooumbraDoe 
to which the villages affected by the decree No. 66 were subject on the 
.-2Sth of April, 1873, and which should be deducted from the value of those 
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villages. A statement prepared in this manner would have given the 
correct value of each village liable to contribute to decree No. 77 with 
reference to which its proportion of liability was to be apportioned. 

There is no dispute between the parties as to the amount due upon 
the decree No. 77 on the 20th of August, 1879, the date on which the 
major portion of the plaintiff’s villages were sold. That is the date 
with reference to which the plaintiff has made his calculations, and 
counsel for the appellant have consented to that date being adopted for 
convenience of calculation as the date on which the plaintiff became 
entitled to claim contribution. 

The next question to be determined is whether the unrealized balance 
of the decree No, 77 should, as urged on behalf of the appellant, be 
treated as the amount contributed by the villages purchased by Baja 
Shiu Baj Singh to the discharge of the decree. It is stated that it was 
on the assumption that the purchase of those villages had discharged 
the amount of the balance, that no steps were taken to realize that 
balance by execution of the decree and that the appellant Baja Hari 
Baj Singh, who is now the holder of decree No. 77, is ready and willing 
to enter complete satisfaction of that decree. We are of opinion that 
the balance due upon the decree No. 77 should be treated as the 
[554] amount contributed by the villages purchased by the mortgagee 
decree-holder. 

All the mortgaged villages were liable, in the absence of a contract to 
the contrary, to contribute to the mortgage-debt in proportion to tbeir 
value. The villages purchased by the mortgagee were therefore liable to 
bear their share of the debt. The mortgagee decree-holder was not entitled 
to take out execution of bis decree without crediting towards the decretal 
amount the sum which represented that share : were he allowed to act 
otherwise, he would have the advantage of throwing the whole burden of 
the mortgage-debt on the mortgaged villages other than those purchased 
by himself and thus of relieving the villages last mentioned of the liability 
which 8. 82 of Act No. IV of 181^2 imposes on them. Those villages 
must therefore be held co have contributed the balance of the decretal 
amount as their quota of the debt. We are unable to accede to the 
contention of Mr. Hxmdar Lai, the learned counsel for the respondent, that- 
by taking into account the whole amount of the decree in calculating 
the share of liability of the plaintiff’s villages, the plaintiff has given 
credit lor all that the mortgagee decree-holder is entitled to, and that if 
be be allowed to treat the balance of the decretal amount as the contri- 
bution of his villages be would get credit for that amount twice over. As^ 
we have said, each of the mortgaged villages was bound to bear its rate- 
able share of the debt. The plaintiff’s villages, equally with the villages 
purchased by the mortgagee, were liable for their share. The amount of 
the plaintiS's share has been realized by the sale of bis villages. Tbe^ 
amount contributed by the mortgagee to the discharge of his share is the 
balance due upon the decree. The mortgagee is therefore entitled to 
that, equally with the plaintiff, he should be allowed credit for the 
amount which his villages must be deemed to have contributed. By giving 
him credit for that amount we shall not be crediting him twice over with 
the same sum. The balance of the decretal amount enpears from the 
statement filed by the plaintiff with his plaint to beBs. 9,274-9-10, being 
the [555] difference between Bs. 86,071-9-10, the amount of the decreet 
and Bs. 76,797, the portion of it which has been realized by the sale of seve- 
ral villages, and the correctness of these figures has not been questionadr 
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This sum of Rs. 9.274-9-10 should be apportioned amoogst the several 
villages purchased by Raja Shiu Raj Singh as the quota of contribution 
of each of them. 

The only question which now remains to be considered is whether 
the plaintiff is entitled to recover the whole amount contributed hy his 
villages in excess of their own share of liability from such of the unsold 
villages as have not contributed either the full amount of thoir rateable 
share or a portion of that amount. In our judgment he is not entitled to 
do so. As we have said, unsold villages which have not contributed 
their full proportion of the debt afforil the fund out of whicli the 
claims of all the persons who are entitled to contribution should he met. 
In this case the statement filed by the plaintiff himself shows that it is 
not the villages of tlie plaintiff only which have contributed more than 
their own quota, but that there are eight other villages which have made 
similar contributions. The owners of those villages are entitled to claim 
contribution equally with the plaintiff, and they also have to look to the 
fund to which we have referred above. If that fund is large enough to 
meet the claims of all, those claims must be satisfied in full, but if, by 
reason of some of the villages sold not realizing their full value at auction, 
the fund bo insufficient fully to discharge all the claims, a rateable 
redaction must be made. In that case the claims will only be satisfied 
proportionately. 
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We have caused accounts to be prepared in the mode indicated above, 
one relibing to decree No. 65, another to decree No. 66 and a third 
to decree No. 77. This last account shows that the plaintiff s villages 
contributed Rs. 14,421-1-10 in excess of the rateable amount for which 
they were liable under decree No. 77 : and that other villages have similarly 
contributed Rs. 7,653-9-3 in excess of their share of liability. Toe owners 
of those villages were also entitled to claim oontribution on the date of the 
[666] plaintiff’s suit. The statement further shows that the fund which 
is available to all the persons whose villages have contributed in excess of 
their quota of the mortgage debt is Rs. 7,064-9-3. being the amount which 
the unsold villages have not contributed. Th-i reason why this amount 
falls short of the sum necessary to recoup in full the owners of the villages 
which have contributed in excess of their quota, is that four of the villages, 
sold in execution of decree No. 77 realized much less than their proper 
value and did not contribute the full amount of their proportionate liabi- 
lity. Contribution, however, cannot, as we have said above, be claimed 
from them. The total amount which the plaintiff is entitled to recover from 
the unsold villages is Rs. 4,614-9-2. Out of this sura the villages pur- 
chased by Raja Shiu Raj Singh are liable for Rs. 2,195-12-1 and those pur- 
chased by Nand Kishore, Sundar Lai, Jugal Kishore and Dhanpat Rai are 
liable for Rs 2,410-13-1. The plaintiff bad not, however, claimed, probably 
by an oversight, to recover from Nathiwali, one of the villages purchased by 
Raja Shiu Raj Singh, bub not sold in execution of decree No 77. its share of 
liability for the amount due to the plaintiff. Therefore Rs. 87-9-4, the P**®' 
portionate amount of liability of that village should be deducted from the 
Rs. 2,196-12-1 mentioned above, and the plaintiff will recover the balance 
of Ra. 2,108 2-9 from the remaining villages purchased by Raja Shm Raj 
Singh, namely Begampur Haru. 2i biswas, and the entire villages Kanra- 
wala, Kadirganj, Murtazabad, Rajpur, Bhajrawala, and Kandiwala e^n 
village being declared liable for its own share out of that amount. He 
will similarly recover from the shares in the village Mansa purchased by 
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Nand Kishore and other defendants Es. 2.418-13-1, each share being 
liable for its own quota only. 

In our opinion the plaintiff is not entitled to obtain interest on those 

amounts, and the Court below has rightly rejeofeed this part of his claim. 

He purchased the property in respect of which he claims contribution for 

the small sum of Rs. 500, and he has now advanced this claim for upwards 

of Rs. 36,000. He made the purchase evidently as a speculative bargain. 

The auction sale of [557] his villages in execution of decree No. 77 took 

place so far back as August. 1879. only a few months after his own 

purchase, and, although his right to claim contribution accrued in that 

month, he did not institute his suit until twelve years aft-^rwards. 

Under such circumstances the Court below has. we consider, exercised a 

wise discretion in refusing to award interest to the plaintiff for the period 

prior to the date of the institution of the suit. For the period subsequent 

to that date till realization he should, in our opinion, obtain interest at 6 
per cent, per annum. 

The result is that we allow the appeal and vary the decree 
below by making a decree in favour of the plaintiff for recovery 
of Rs. 2,108-2-9 with interest thereon at the rate of 6 per cent, 
per annum from the 20th of August 1891, the date of the institu- 
tion of the suit, to the Ist of December 1897, which we hereby 6x 
as the date for the payment of the amount decreed by ns, or to 
the date of paynoent, if payment be made before the Ist of December 
1897, together with proportionate costs here and in the Court below, 
by sale of the following villages purchased by Raja Shiu Raj Singh, 
the father of the defendant-appellant, namely, Begamour Haru. 2i hiswas, 
and Kanrawala, Kadirganj Murtazabad, Rajpur, Bhajrawala and Kandi- 
wala, each village being liable to sale in the event of the proportionate 
amount of its liability not being paid on or before the 1st of December 
1897. The decree will set forth the amount of the proportionate liability 
of each of the villages abovemenfcioned for principal, interest and costs. 
The appellant Raja Hari Raj Siogh will gat his costs here and in the 
Court below proportionately to the portion of the claim dismissed as 
against him. 

Decree modified. 
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FULL BENCH. 

Before ilfr. Justice Knox, Mr. Justice Burkitt and 

Mr, Justice Aikman, 


Queen-Empress v. Ishri." [2nd February, 1897.1 

Criminal Procedure Code, ss. 35 and 367- Conatrrenl sentences not authorised bu 
the Code. *' 

There is no provision in the Code of Criminal Procedure by which a Court is 
empowered, on conviotinc; ad accuepd person of two or more offences at the same 
time, bo direct that the senlences imposed in respect of such offences shall run 
concurrently. 

This case was referred to a Bench at the instance of Aikman. J., in 
view of the rulings of the Court in Queen-Kmpress v. Wazir Jan (1) and 
Queen- Empress v, Dalip (2). The facts of the case, so far as they are neces- 
sary for the purposes of this report, appear from the order of the Court. 

ORDER. 

Knox, Burkitt and Aikman, JJ. — This case was called for on a 
perusal of the Sessions statement of the Bareilly District for the month of 
October 1896. The Sessions Judge had convicted an accused person of 
separate ofifences falling under ss. 420, 467 and 471 of the Indian Penal 

Code. For each offence he sentenced the accused to suffer rigorous 
imprisonment for three months and directed that the sentences should run 
concurrently. The passing of concurrent sentences is nowhere authorised 
by the Code of Criminal Procedure. Section 35 of that Code provides 
that when a person is convicted at one trial of two or more distinct 
ofifences, the Court may sentence him for such offences to separaie terms of 
imprieonment, but provides [2] that the separate terms of imprisonment 
shall commence one after the expiration of the other in such order as the 
Court may direct. These words show that the passing of concurrent 
sentences was not in the contemplation of the Legislature for cases in 
which convictions take place at one trial. Section 397 of the Code providos 
that in case of a person already undergoing a sentence of imprisonment 
and such person being sentenced to another term of imprisonment, such 
latter imprisonment shall commence at the expiration of the imprisonment 
to which he baa been previously sentenced. We cannot but regret that a 
power to pass concurrent sentences has not been conferred by the Code. 
Numerous cases occur to us in which such a power would be very salutary. 
As the law at present stands, we must bold that the concurrent sentences 
passed are illegal. We accordingly set aside the sentences passed in this 
case, and direct that for each offence the accused suffer rigorous imprison- 
ment for a term of one month. These terms of imprisonment will run 
oonseoatively from the date of the original conviction. Let the papers be 
returned. 
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Before .Vr, Justice Banerji ami Mr. Justice Aikman. 


NabBU Khan [Phintiff) v. Sita {DefendanO J [6th July. 1897.) 

Civil protedure Code^ $s. 440 et seqq. - - — Act No XXXV 0 / 1658 — LunatiCf 

7iot adjudged to be so, viay sue through a next friend or defend through a guardian 
ad litem. 

The provisions of Chapter XXXI of the Code of Civil Procedure are nofc 
exhaustive, and where a person is admitted or hns been found to be of unsound 
mind, although be has not been adjudged to bo so under Act No. XXXV of 1658, 
or by any other law for the time being in force, be should, if a plaintiff, be 
allowed to sue through his next friend, and the Court should appoint a guardian 
ad liUm where he is a defendant. Porter v. Porter (1), Venkat [Z'\ramana 
ftumbhfif V. Timappa Devappa l‘2i, Tukaram Anant Joshi Vilkal Joshi (31, 
Uma Sundnri Dasi v. Ramji Haidar (1) and Jonnagadla Subbaya v. Thaliparthi 
Senadala Buthaya (5), referred to. 

[F.. 23 B. 633 ; 33 C. 10D4 = 4 C.L.J. 306=10C.W.N. 719 ; 24 M. 504 (508) ; 3L.B.R. 
1G9 ; 31 P.R. 1906 = 54 P.L.R. 1905 ; U.B.R. (1905), 3rd Qr., C.P.O., 30.] 


Thk facts of this case are as follows: During the years 1887 — 1890 
three S‘ ns of one Mendu Klian sold certain shops belonging to the 
family 10 Gajiu Mai, and the deed of sale was signed also by one of the 
brothers on behalf of a fourth brother, Nahbu Khan, who was of unsound 
mind. In 1894 the present suit was brought by Nabbu Khan's aunt, 
Musaminat Chlioti, as liis next friend to recover a one-fourth share in 
the shops sold on tho ground that Nabbu Khan at the time of the sale 
had been insane and incajiable of contracting. Nabbu Khan was admit- 
tedly insane and had been so from his birbli, but he had never been 
adjudged a lunatic under Act No. XXXV of 1858. 

The Court of first inst ince (Munsif of Koil) decreed the cUim, holding 
that, there being in fact no doubt as to the plaintiff’s lunacy, ih^re was 
no reason why he should not sue through a next friend, even though he 
had not been adjudged a lunatic. 

The defendant (the representative of the original vendee) appealed. 
The lower appellate Court (District Judge of .Aligarh) decreed the appeal, 
holding that it was necessary that the plaintiff should have been adjudged 
a lunatic under Act No. XXXV of 1853, and further because the plaintiff 
did nob seek to recover possession of his share of the prouerty on payment 
of a proportionate share of the purchase-money paid by tlie husband of 
the defondant-ai'pellant. The plaintiff thereupon appealed to the High 

Court. 

Lala Gulzari Lai. for the appellant. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Banerji and Airman, JJ. — The suit out of which this appeal 
has arisen was brought on behalf of one Nabbu Khan, who is 
alleged to be a lunatic, by his aunt, Musammat Chhoti, as his next friend. 
Nabbu Khan has not been adjudged to be a [4] lunatic under Act 

• Secood Appeal, No 292 of 1895, from a decree of L. G. Ev*ns. Esq , District 
judge of Aligarb, dated the 4tb Decemt^er 1894, revers^ioga decree of Eyed Abdar. 
Bazz>)k. Munsif of Koil, dated the 5ch June 1894. 

(1) L R. 37 Oh. D. 4-20. (2) 16 B. 132. (3) 13 B. 656. 

(4* 7 C. 242. (5) 6 M. 380. 
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No. XXXV of 1858, but the lower appellate Court has found it to bo 
an admitted fact that he is a lunatic. That Court has, however, liold, on 
the authority of certain rulings to which it has referred, that s. MO 
and the following sections of the Code of Civil Procedure are, with refer- 
ence to the provisions of s. 4G3, inapplicable to the case of a lunati'’ not 
adjudged to be so, and that therefore the aunt is not competent lo sue uu 
his behalf as his next friend. On this ground and on another grouml, to 
which we shall refer hereafter, the learned Judge has dismissed tho .suit. 

It is contended, in this second appeal which has been preferred on 
behalf of Nabbu Khan, that ihe fact that he was not adjudged a lunaiic 
does not render the suit brought by him through a guardian an invalid 
suit. In our opinion this contention must prevail. 

By s. 463 of the Code of Civil Procedure ihe provisions of ss 440 to 
462 are made applicable to the case of \ ersons of unsound mind adjudged 
to be 80 . But that section does not, in our opinion, forbid the ins.itution 
of a suit by next friend on behalf of a person of unsound mind, who is in 
facta lunatic, but has not been adjudged to be so, or the appointment of 


a guardian ad litem for the purpose of defending a suit brought against 
such a person. It is true, as held in Uma Sunclari Dasi v. Rivnji 
Haidar U), that, so long as a person has not been adjudged to he of 
unsound mind, he cannot be deemed to have lost liis civil rights and 
to be consequently incompetent to sue in his own nam«. But from this 
it does not follow that a person who is really of unsound mind, hut 
has not been declared to be so, cannot sue through a next Iriend or 
defend a suit through a guardian ad titcm. If we were to hold that a 
person of unsound mind is not entitled t j sue by a next friend or defend hy 
a guardian ad litem until he has been adjudge I to be a lunatic, serious 
failure of justice might result. For example, if a trespasser were 
doing irremediable damage to the property of a lunatic, the interests 
[5] of the lai ter could not promptly be protected and the trespass could 
not be restrained by suit till an adjudication had been obtained thar. he 
was of unsound mind. Similarly if a lunatic causes serious injury 
to another, the latter will not be in a posiiion to sue tho lunatic 
without getting him declared to be so. And if he be allowed to sue 
the lunatic without getting a guardian appointed for the suit, the hirtatic 
will be seriously prejudiced, as the fact of his being of unsound mind 
will prevent him from defending the action. As observed by Bowen, L. J 
in Porter v. Porter \2J : — ** When there is a person of unsound mind, 
who, although not found to bo of unsound mind by inquisition, 
nevertheless stands in need of the protection or the intervention of the 
Court as regards bis property, real or personal, or as regards any portion 
of his properly, then, supposing he would, if sane, be entiiled to the 
intervention of the Court, a third person, a stranger, may come forward 
and do that which is clearly for the benefit of the person of weak 
mind. It is obvious that in the absence of the principal person 
who is concerned bis property ought to be left, as far as possible, 
and so far as his interest does not render the opposite thing necessary 
to be done, in the condition in which it was — quieta non movere. Bub 
still, if it is for his protection and for his obvious benefit, then the Court 
ought to interfere to give him, while his senses are sleeping, the same 
sort of protection to which he would be entitled if his senses were awake 
and he could act for himself.’* These observations state in more forcible 
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terms than we can employ, the reasons which ought to induce a Court to 
permit a person of unsound mind, although not adjudged to be so, to sue 
or defend through his next friend or his guardian ad litevi, as the case may 
be. In our opinion the provisions of the Code of Civil Procedure are not in 
this respect exhaustive, and we hold that if a person beadmitted or found to 
be of unsound mind, although he has not been adjudged to be so under Act 
No. XXXV of 1858. or any other law for the time being in force, he should, 
if a plaintiff, bo [6] allowed to sue through his next friend, and the Court 
should appoint a guardian ad liteui where he is the defendant. This was 
the view of Sargent. C.J.. and Birdwood, J., in Venkatramam. Ramhhat v. 
Timappa Devappa (ll, and apparently of Jardine and Candy, JJ., in Tuka- 
mm Af}ani Joski v. Vithal Joshi (2). Tn the former case it was held that 
" although s. 443 of the Code of Ci\il Procedure (XIV of 1882), read with 
s. 463. does nor. oblige a Court to appoint a guardian ud //7m for a defend- 
ant of unsound mind except in the case where be has been adjudged to 
be of unsound mind under Act XXXV of 1858. still upon general principles 
and in conformity with tl-e practice of the Court of Chancery, the 
Court should assign a guardian ad htern for the defendant if it finds 
on inquiry that he is of unsound mind so as to be unfit to defend 
the suit. In the latter case the learned Judges seem to have been of 
opinion that, irrespective of the provisions of Chapter XXXI of the 
Code of Civil Procedure the next friend of a person of unsound mind 
not so adjudicated could maintain a suit, if. having regard to the nature 
of the suit and the principles of equity as applied in the practice of 
tribunals, such an action could be brought by a next friend. In the 
particular case I efore the learned Judges they referred to the rule stated 
in Daniell’s Chancery Pracfice, 6th Edn., Vol. 1, p. 116. on the authority 
of Half hide v. Robinson (3). namely, that “ if the object, of the action is 
to deal with the real estate of a person of unsound mind (as an action for 
partition or for sale in lieu tliereof) the action cannot be brought by a 
next friend," and held that the suit, which was one for a partition of 
ancestral property, could nor. be maintained by the next friend of the 
lunatic, it has, however, been decided in the la^er case of Porter v. 
Porter (4), fo which we have referred above, that an action which is privia 
facie for the benefit of a person of unsound mind (c.f/., a partition action) 
may he brought by the next friend (Pope’s Law and Practice of Lunacy, 
2rid Edn., p. 325). So that [7] the rule on the subject in Encland is no 
longer the rule stated in Daniell's Chancery Practice. 

In Jonno(jadia Snbbayo. v. Thatiparthi Saiadala BxUhnya (5) all that 
was decided was that a guardian od litem for a defendant who has not 
been declared to be a lunatic under Act No. XXXV of 1858 cannot be 
appointed under Chapter XXXI of the Code of Civil Pi-ocedure. We are, 
however, of opinion, for the reasons stated above, that upon general 
principles, and irrespective of the provisions of that chapter, a person of 
unsound mind, although not adjudged to be so, may sue by a next friend, 
and that a guardian for the suit for such a lunatic may be appointed by 
the Court. 

In the case before us the claim is to recover possession of property 
alleged to belong to the lunatic Nabbu Khan which has been sold by his 
brothers. Such a suit is for the benefit of the lunatic, and could, in our 
opinion, be brought by his next friend. The Court below has erred in 

(1) 16 B. 132. (21 13 B. B66. (3 ) l.r, 9 Oh. 373. 

(4) L.E. 37 Ch. D. 420. (6) 6 M. 
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dismissing it on the ground that it could not be so brought. The lower 
appellate Court has also held the suit lo bo untenable on the ground 
that the sale was a bona fide one for adequate consideration, and that the 
plaintiflf did not otler to pay a proportionate part of the purchase-money. 
In our opinion this was not a valid groun;i for dismissing the suit. The 
learned Judge ought to have found whether the lunatic had benetited by 
the sale. If he had not, the mere fact of the purchaser paying full value 
would nob give him any title to tlie share of the lunatic, wliich tiie limthors 
of the lunatic had uo right to sell, nor would that entitle tiie purchaser to a 
proportionate share of the purchase-money. Moreover, if it he found that 
the plaintiff, lunatic, benefited by the sale, that would not entail a dismissal 
of the suit, but the decree for possession should be made conditional 
upon his making restitution to the purcliaser. 

We allow the appeal, and, setting aside the decree of the lower 
appellate Court, remand the case to that Court under s. 562 [8] of the 
Code of Civil Procedure, with directions to re admit it under its original 
number in the register and to try it on the merits. Costs hero and 
hitherto will abide tbe event. 

Appeal decreed and cause remanded. 


20 A. 8*17 A.W.N. 11897) 151. 

APPELLATE CIVIJ.. 

Before Mr. Justice Bancrji and Mr. Justice Aihuan. 


PURAN Mal (Plaintiff) v. Krant (Defendant) r 

16th July. 1897.] 

Civil Procedui^ Code, s. 5ii—Appeal~^Oround of appeal common to ail tlie judgmentm 
dtbiers— Reversal or modification of decree as against all on appeal by one only. 

Section 514 of tbe Code of Civil Procedure does not enable an appellate Court to 
decide, upon a ground which it considers to be common to all tbe defendants, an 
appoal preferred by one only of such defendants^ and to reverse or modify tbo 
deoree of the Court below in favour of all the defendants, unless the lower Court 
hw proceeded upon a ground common to all the defendants. It is only when 
the decree appealed against has proceeded upon a ground common to all tbe 
defendants, that is, when the Court below has made a decree against several 
defendants upon a dndmg which applii’s equally to all of them, that under s. 644 
any one of tbe defendants may appeal against the whole decree and tbe appellate 
Court may reverse or modify that decree in favour of all the defendants. Protab 
Chunder Dull v. Koorbanissa Bibee (1), referred to. 

CF., 32 A. 386 (392): 9 0.Ii.J.46l (463) =4 lod. Cas. 166; IS C.P.L.R. 118 • R.. 8 
C.W.N. 496 (499i.] 

The facts of this case are fully stated in the judgment of Bancrji, J. 

Babu Durga Charan Banerji, for the appellant. 

Babu Satya Ckandar Mukerji, for the respondent. 

JUDGMENT. 

Banerji, J. — This was a suit for possession of certain property 
purchased at auction in 1882 by the plaintiff-appellant as the property of 
one Ajah Singh and his son Umed Singh, The suit was brought against 

• Second Appeal, No. 1163 of 1895, from a deoree of W. Tudball. Esq., Additional 
Judge of Aligarh, dated the 9th September 1896. reversing a decree of MaulviAbdur 
Rahim, Moosif of Rasganj, dated tbe 37th November 1894. 

a) 14 W.R. 130. 
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the^e persons only. Krant Singh, another son of Ajab Singh, intervened, 
under s. 32 of the Code of Civil Procedure, and was added as a defendant. 
Ajab Singh did not enter an appearance. Uined Singh defends I the suit 
by alleging that after the auction sale a compromise took olace between 
him and the plaintiff, under which the plaintiff received [9] the purchase 
money from him and surrendered the property to him, Krant Singh’s 
defence was to the effect that the property originally belongei^ to his 
grandmother Musammat Pohpa : that after her it passed to him, Krant 
Singh, and to his brothers Umed Singh and Dhaukkal Singh: tlat the 
plaintiff acquired by his auction-purchase only the one-third share of 
Umed Singh, and that his claim in respect of two-thirds o( the property 
was untenable. The Court of first instance decreed the claim against aU 
the three defendants. Neither Ajab Singh nor Umed Singh appealed, 
and they allowed the decree to become final as against them. Krant Singh 
alone preferred an appeal, and contended, first, that the plaintiff did not 
acquire more than a tnird share of the property by virtue of his auction- 
purchase ; and, secondly, that under a private arrangement, which took 
place after liis auction-purchase, the plaintiff withdrew from his purchase. 
He thus urged for the first time in aopeal a ground which he had not 
taken in his defence in the Court of first instance. The lower appellate 
Court held this ground of appeal to be a valid one, and, purporting to act 
under s. 544 of tlie Code of Civil Procedure, it set aside the decree of the 
Court of first instance and dismissed the suit. The other grounds of appeal 
were not trieil at all. 

In my opinion the learned Judge has erred in applying s. 544 
to this c<se. Tiiat section does not enable an appellate Court to decide 
upon a ground which it considers to be common to all the defendants, an 
appeal preferred by one only of such defendants, and to reverse or 
modify the decree of the Court below in favour of all the defendants, 
unless the lower Court has proceeded upon a ground common to all the 
defendants. Ic is only when the decree appealed against has proceeded 
upon a ground common to all the defendants, that is, when the Court 
below has made a decree against several defendants unon a finding which 
applies equally to all of them, that under s. 544 any one of the defend- 
ants may appeal against the whole decree and the appellate Court may 
[10] reverse or modify that decree in favour of all the defendants. This 
view is supported by the ruling of the Calcntta High Court in Protab 
Chunder Duii v. Koorbannisa Bibee (1). In tliis case there was no ground 
common to the defence set up by Umed Singh and that put forward by 
Krant Singh. On the contrary, the case of the latter was inconsistent 
with that of the former. Whilst Umed Singh urged that the whole of 
the property claimed had been reconveyed to him by the plaintiff after 
the auction sale, Krant Siogh contended that Umed Singh had no more 
than a third share in the properoy, and that the plaintiff' had acquired 
that share only under his auction-purchase. The Court of first instance 
also considere I the case of Umed Singh separately from that of Krant 
Singh. It held that Musammat Pohpa, the owner of the property had 
died before Krant Singh and Dhaukkal Singh were born and the property 
passed to Umed Singh alone. It found that the allegation made by Umed 
Singh that the ulainbiff had surren lered the property to him on receipt of 
the sale consideration had not baen proved. That Court therefore in 
making its decree did not proceed upon a ground common to all the 

(1) 14 W.R, 130. 
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defendants. Consequently Krant Singh was not competent to appeal 
against the whole decree and the lower appellate Court bad no authority, 
under 3 , 544, to reverse or modify that decree in favour of all the 
defendants on the appeal of Krant Singh alone. 

The Court has, in my opinion, erred in allowing Krant Singh to set 
up in appeal a case inconsistent with that put forward by him in the 
Court of first instance. As I have said above, his contention in the 
Munsif’s Court was that Umed Singh owned only a one-third share in the 
property, and that consequently the plaintiff’s claim for the remaining 
twO'thirds of the property was untenable. Inconsistently with that 
defence he urged in appeal that the plaintiff had no right whatever to the 
property, inasmuch as he had withdrawn from his auction-purchase. 
This last contention suggests that the plaintiff bad purchased the [ll] 
whole property. Such an inconsistent plea he could not be allowed to 
raise in appeal, and the lower appellate Court ought not to have consi- 
dered that plea and to have decided the appeal with roforonce to that plea. 

I would allow the appeal as between the parties to it, and, sotting 
aside the decree below, remand the case to the lower anpollato Court 
under s. 562 of the Code of Civil Procedure for a trial of the other questions 
raised in the appeal before that Court. The appellant will get his costs of 
this appeal. 

Airman, J. — I concur in the judgment of my brother Banerji and in 
the decree proposed by him. As this appeal is allowed "as between the 
parties to it,” it will not affect any benefit which the defendants to the 
suit who are not parties to it may have obtained by the decree of the 
lower appellate Court. 
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Appeal decreed and cause reimnded. 
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FULL BENCH. 

Before Mr. Justice Knox. Mr. Justice Blair, aiid Mr. Justice Burkitt. 


Amjid Ali and others (Plaintiffs) V. Muhammad Israil 
AND OTHERS (Defendants) ^ [7th July, 1897.] 

Act No. VII of 1870 (Court Fees Act), ss. 12 and 28 — Court fee — Finality of decision of 
Court on question of Court fee. 

The decision of the Court on a question of tbo Court foe payable on a plaint or 
memorandum of appeal which is to be " final as between the parties to the suit '* 
must be a decision made between the parties on the record and after they have 
had an opportunity of beinfj heard, and not a decision based upon the report of a 
Munsarim before the plaint or memorandum of appeal is filed and therefore 
before any parties are before the Court. 

Hence where a Court of first instance held on the report of the Munsarim that 
a plaint presented to it had been insufficiently stamped, but subsequently, both 
parties being before the Court and arguments having been heard, decided that the 
Court fee originally paid was sufficient ; it was held that the latter decision was 
the decision which was final as between the parties within the meaning of s. 12 of 
the Court Fees Act, 1870. 

CHot F.. 173 P.L.H. 1903-74 P.R. 1908.3 


* Second Appeal, No. 889 of 1694, from a decree of H. O. Poarse, Esq., District 
Judge of Agra, dated the 26tb July 1694. confirming a decree of Mauivi Aziz-ul Rahman, 
fiabordiuate Judge of Agra, dated the 12tb March 1894. 
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[12] THE plaintiffs in this case sued for pre-emption in respect of a 
sale deed executed on the 19th of October 1892. Their olaint was presented 
in the Court of the Subordinate Judge on the ICth of November 1893 
the first day on which the Court was open after the Dasserah vacation! 
On that day the Munsarim reported that the Court fees paid on the plaint 
weie insutlicient, and tha^^ the plaint rcQuired to bo amended in respect 
of a claim for redemption. Upon this report the Court on the same day 
ordered that the plaint shouM be returned for amen-iment, and directed 
that it should bd presented again, amended, and with the deficient Court fee 
duty, within four days. On the following day (November 17bh) the 
plaintiffs appeared before the Subordinate Judge and objected to his order 
in the matter of the Court fee payable on tlieir plaint. They contended that 
the amount oi Coui-t fees they had naid was sufficient, but at the same 
time they brought into Court the additional amount they had been ordered 
to pay, and submitted themselves to the order of the Court as to whether it 
should be paid or not. They also pointed out that they had not madeaoy 
claim for rtrdemption. On this petition the Court ordered the deficient Court 
fee duty to be paid, whicli was done, and the plaint was then admittted 
and registered and summonses were, served on the defendants. The 
Court either disregarded or countermanded its orfier as to returning the 
plaint for amendment, and the case proceeded to a hearing without 
amendment. At the hearing of the suit the defendants raised the 
objection that the suit was barx'ed by limitation, the plaint not having been 
properly stamped when presented on the IGth ' November, and the 
deficiency not having been made good within time. The Court, having 
heard arguments on this point, reconsidered its former ex parte decision, 
and held that the Court fee originally paid on the plaint was sufficient. 
The suit was ultimately dismissed on the merits. 

The plaintiffs appealed, and the defendants preferred an objection 
under s. 561 of the Code of Civil Procedure raising the same point of 
limitation. The lower appellate Court (District [l3] Judge of Agra) 
allowed the objection and dismis^sed the suit on the ground that it was 
barred by limitation. 

The plaintiffs thereupon appealed to the High Court. 

Mr. D. N. B nierji, for the appellants. 

Mr. T. Conlan and Pandit Simdar Lai, for the respondents. 


JUDGMENT. 

Burkitt, J. — The suit in which tins second appail has arisen is one 
for pre-emption. The sale-deed on which the cause of action for pre-emp- 
tion is alleged to have arisen bears date of the 19th of October 1892. The 
plaint was uresented in the Court of the Subordinate Judge on November 
16th, 1893, the first day on which the Court was open after the Dasserah 
vacation. Therefore, so far as the day on which it was presented is con- 
cerned, the plaint was within limitation under s. 5 of the Limitaiion 
Act. On November 16bh, the Court Munsarim reported that the Court 
fees paid on the plaint were insufficient and that the plaint required to be 
amended in respect of a claim for redemption. On this report the Court 
on the same day ordered that the plaint should be returned for amend- 
ment, and directed chat it should be presented again, amended and with 
the deficient Court fee duty, within four days. Now in passing that order 
the Subordinate Judge exceeded his powers, as has been held in che case 
of Jainti Prasad v. Bacchu Singh (1). The last day of the limitation 


(1) 15 A. 66. 
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period during whioh the plaint could have been presented so as to be a 

November 16th. 1893. If the plaint as presented on that 
day was not sufficiently stamped, and if the deficient dutv were not paid 
on that day It was not a valid plaint. The Subordinate .Judge had no 
^wer to extend the period of limitation provided bv Act No XV of 1877 
by pe^ittmg intending plaintiffs to pay in the deficient court fee 

after November 16th The case is not one to which the proviso to 
s. 28 of the Court Fees Act applies, and therefore no payment 
subsequent to November 16tii of any debciont court fees could validate 
the plaint. As matter of fact the plaint was not returned to the 

(November 17th) thev appeared 

u- Subordinate Judge and put in a petition in which thev 

objected to his order as to the amount of court fees paid on tlie plaint 

being insufficient. They contended that the amount of the court fees 

they had paid was sufficient, but at the same time they brought into 

Court the additional amount they bad been ordered to pay and submitted 

themsdves to the order of the Court as to whether it sliould be paid or 

not. ihey also pointed out that they had not made any claim for 

redemption. On this petition the Court ordered the deficient court fee 

duty to be paid, which was done, and the plaint was then admitted 

and registered, and summonses were served on the defendants. The 

Oourt either disregarded or countermanded its order as to returning the 

plaint for amendment, and the case proceeded to a hearing without 
amendment. 

One of the pleas taken by the defendants at the hearing was that 
the suit was barred by limitation. Their contention was that the 
plaint as presented 00 November 16th. 1893, was not a valid plaint, as 

stamped, and that as the deficient duty was not 
paid till t^he following day. when the limitation period had expired, there 

was not before the Court any valid plaint to wliich thev could be called 

on to plead. The plaintiffs replied that the Court foes paid originally on 
the plaint on November 16th were sufficient, and that the Court had 
acted erroneoualy m compelling them to pay a larger sum. Thev contend- 
ed that the plaint as presented on November 16th was a valid plaint. 
On these pleadings the Subordinate Judge, having heard argument on an 
issue as to whether the suit was barred by limitation or not, decided 
that It was not so barred, holding that the stamp duty paid on Novem- 
ber 16th was sufficient, that the plaint was “ legal and valid ” on the day 
on Which It was presented, and that “subsequent proceedings cannot 

invalidate a valid plaint.” The suit was ultimately dismissed on the 
ni6rii8* 

plaintiffs the defendants put in an objection under 
fi k the Code of Civil Procedure. Their contention was that the 
bubordinate Judge was wrong in holding [l5] that the suit was not time- 
arred and tut plaint was properly stamped when presented on 
November 16th. The District Judge on these pleas held that “ the plaint 

twing insufficiently stamped on November 16th was not a plaint,” and 

that that day being the last day of limitation, the Subordinate Judge was 
o competent to give time to amend the plaint or make good the 
oiency. The learned Judge further gave his reasons for holding that 
tbe p^mt when presented was insufficiently stamped 

nf fk*. ^ ap^^to this Court the case has been refened to a Bench 

fka Before us the case has been almost entirely argued on 
cne eaeot of the words such decision shall be final as between the parties 
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to the suit” in s. 12 of the Court Fees Act, a point which apparently was 
not raised before the Disfrict -Judge, and which, I must say, is not in so 
many words taken in the memorandum of appeal to this Court. The sec- 
tion cited above provides that “every question relating to valuation for the 
purpose of determining the amount of anv fee chargeable unler this chap- 
ter on a plaint or a memorandum of appeal shall be decided by the Court 
in which such plaint or memorandum, as the case may be, is filed, and 
such decision shall be final as between the parties to the suit." The 
question wo have to decide is — which of the orders passed by the Subor- 
dinate Judge in this case is the “decision" which is to be considered 
" final” under s. 12. 

Putting aside as immaterial the order passed on November 17th, it 

bein"^ merely a repetition of the order passed on the 16tb, there are two 

orders which we have to consider. Tlie first is the order of November 
16th, by which the Subordinate Judge held that the ulaint was not 
sutiicienily stamped and directei the deficient duty to he made tiood 
within four days. It is admitted that if that order is the “ decision " 
which s. 12 makes final as between the parties, the case is at an end, the 
plaint not having ueen stamped within limitation to the amount required 
by that ord 'r. The second order is that passed at the hearing of an 
issue raised between tl^e parties, by which it was held that the plaint 
when presented was sufficiently stamped, and so was a valid plaint. 
[16] If that order be the “decision" r-'ferred to in s. 12 of the Court 
Fees Act. it is admitted that this app-ial must; so far be allowed. 

In my opinion the latter of the two ord 0 i*s must be considered to bo 
the " decision " referred to in s. 12 of the Court Fees Acn. T j hold other- 
wise would, it appears to me, be most unjust and oro iuctive of hardsMo 
in many cas*^s. The first order was nor one passed between the parties. 
Indeed on November IGth. when that order was passed, there can hardly 
be sai'i to h-ive been any parties or any suit. The plaint had not been 
admitted nor registered, and the defendants had not been summoned. T 
find it difficult to understand how a decision can be arrived at, which will 
be final as between parties, at the making of which practically neither u=n'ty 
was heard. On the presentation of th^^ plai"t. alltnat happened was fhat 
the Muns irim made a reoorc to the Court which the Court adopted, aopar- 
ently withoun ev'^n ciUing on the plaintiffs. O i the following day, when 
the plaintiffs dtd contest the correctness of the order as to the insufficiency 
of the court i-es, it was too late, limitation having expired, and. a -cording 
to the re^poodeiiW contention, this decision, though passed wit hout hear- 
ing either party, is final and deprives the phintiffs of all redress. I am 
unable to believe that the Legislature iirended the word ‘ decision " to he so 
interpreteL I cannot think that it was intended to mean a mere ex parU 
order by th^ C‘'urt, passed without argument and in the absence at least 
of one of the larties— the defendants. I take it i-hat in a case in which 
the defendants have appeared and in which one or other side rhallenges 
the coriectness of the court fee^ paid on the plamt, in that case the 
Court will have jurisdiction, and will be bou»-d. to decide the question of 
valuation as between the parties, and may conceivably take a view 
different from that which it took when the plaint was presented and 
before it was admitted and registered. The Utter order is. in rav o linioo. 
simply an interlocutory order which the Court may vary as long as h lias 
seisin of the case. In this connection the word “ filed ’’ used in s. 12 is 
significant. [17] That word certainly means something more than 
“presented ’’ for admission. It implies that the plaint or memorandum 
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of appeal has been admitted and nut on the files of the Court That is 
the sense m which the same word is used in s. 28 of the Court Fees * Vet 
and I see no reason why I should give a different meaning to it in s * 1'^’ 
And indeed the wor Is of the section read in their natural and literal sense 
Are wholly inapplicable to a case in whicli the plaint had not been liled 
and in which thera was therefore no existing suit, and no parties to sucli 

suit Jo axeut the opposite construction, the section would have to be 

read is presented for admission an i filing " and such deci 3 i:)n shall he 

final as between the pe.sons intended to be impleaded in a suit sou-ht to 

.be instituted; I know no principle of Uw which would justify so 
unnatural a construction. 

When ihe LegisUture intends to confer the status of finality upon an 
parte decision, it does so in plain and explicit terms as in s. 5 of 
the Court Fees Act. In the abse ice of clear and unequivocal language 
to the contrary I must hold that a decision to he “ final as between the 
parties must be a judicial decision upon a hearing in which the general 
judicial maxim of Aiidt alteram parte7n " ha^s been observed If then 
a plaint or memorandum of appeal Ins been so “ filed,” (and under the 
Kules of this Court it caunot be so filed without a report by the Mun- 
sanm that the court fees paid on it are sufficient) it surely would be 
open to the defendant at the hearing to contend that the fees paid were 
insufficient, and that for that reason the plaint on the files of the Court 
was not a valid plaint. On deciding suen a plea— as is f he case here— 
the Court would m my opinion come to the “decision,” which, under 
the wording of s. 12 of the Court Fees Act. would be final as between 
the parties. As an illustration I would take a case in which Ks. 10 was 
the amount of court fees legally chargeable on a plaint, but in which from 
ignorance the Munsarim reported to the Court that Rs. 1 000 ou'dit 
to have been paid, and that the Court adopted and acted on that report. 
If then the pltinbiff pay that sum— as indeed he [l8] must do 
■or have his p hunt rejeebeJ— surely the defendant at the hearing would bo 
entitled to plead that the proper court fee chargeable on the plaint was 
lU. and tha . he— if the decree went against mm— ought not to have 
•to pay the extra Rs. 990 in costs. I certainly hold that he could ask the 
Uoarc to decide the valuation for court fees eha'-geable on the plaint, and 

Zl D m.^*’**^ hadactode roneously in calling on the plaintiff to pay 
the Rs. 990, and that the plaintiff, if successful in obtaining a decree 
could not recover that sura as part of the costs. This no doubt would he 

hard on the plaintiff who simply obeye i the order of the Court, hut the 

defendant w .uld not be in fault, and ih^ plaintiff would not bo entitled 

to pass the loss on to the defendant and to make him responsible for the 
mistake of the Court. 

In the above observations I desire to guard myself against its being 
supposed that m this judgment I have had in my contemplation any of 

the cases under s. 54 of the Code of Civil Procedure iu which the Court 

may reject a plaint. None of these cases come within the scope of the 
present appeal. 

Someargument was addressed to us on an analogy which it was sought 

'""T the practice of the High Court in cases under s. 3 of the 

1 enjoined by statute and the practice of the 

thdft District Court is. however, so very different in 

those matters that no useful anilogy can be drawn from them. 

th« n Vfi ® f • ""7 «^ea3on8 I am of opinion that the order passed by 

■the Court of first instance at the hearing of the suit on March 12th. 1894. 
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was the decision “ which, under s. 12 of the Court Fees Act, is final as 
between the parties. 

I would therefore allow this apoeal, and, setting aside the decree of 
the lower appellate Court, I would remand tlie case under the s. 562 of 
the Code of Civil Procedure for a decision on the merits, the lower appellate 
Court having decided the suit on a preliminary point. I would direct that 
costs should abide the event. 

[19] Knox, J. — I fully concur and have nothing more to add. 

Blair, — I concur. 

By the Court. — The order of the Court is that the appeal bo allowed,, 
the decree on the preliminary point reversed, and the case remanded under 
s. 562 of the Code of Civil Procedure to the lower appellate Court with 
directions to readmit the case on its file of pending appeals and to dispose 
of it according to law. Costs will abide the result. 

Appp.al decreed and cause renianded. 


20 A. 19 (F.B.) = 17 A.W.N. (1897) 160. 

FULL BENCH. 

Before Mr. Justice Knox, Mr. Justice Blair, and Mr. Justice 

Burkitt. 


Nand LaL (Plaintiff) v. BaNSHI (Defendant). 

i7th July. 1897.] 

Vre-’inortrifajc — Wazib-ul-arz— Co-s/irtrcr — of a co-sharer not himself n co. 
sharer. 

Two co-shaters in a village. and G. mortgioed their proprietary interest, 
with possession, to L. L made either an assignment ^r a sub-mortgage of her 
interest under the mortgage for a term of twenty yrars to B, with a foreclo«iuce 
clause in case of non-payment. B afterwards transferred to X for an unexpired 
period of sixteen years and eleven months ihe interest in the property which ho 
had acquired from L. One N L. a co-pbarcr in the village, thereupon brought 
a suit for pre-mortgage in re?pect of the transfer to X, on the basis of the village 
wajib-ul-ars, which gave a right rf rre-emption or pre-mortgage when the share 
of a co-sharer should be sold or mortgHged. 

Held, that, inasmuch as B could not be regarded as a co-sbarer. no right of 
pre-mortgage arose in favour of N L in respect of the transfer of tbe mortgagee 
interest from B to X. The principle laid down in Khair un-nissa Bibi v. Amin 
Bibi (1) and in Ali Ahmad v. Rahmat-ulJah (2) followed. 

[R., 25 A. 421 (427) ; 6 Ind. Gas. (930) 931=0 N.L R. 80 (38).] 

The material facts of this case are fully stated in the judgment of 
Burkitt, J. 

Munshi Madho Prasad, for tlie appellant. 

Mr. Roshan Lai, for the respondent. 

JUDGMENT. 

Burkitt, J : — The question we have to decide in Full Bench in this 
second appeal has arisen in the following nianner. Two co-sharers named 
Asa and Gopal mortgaged their proprietary interest with possession to 

• Second Appeal No. 338 of 1896. from a decree of Munshi Mata Prasad. Sabordi- 
nate Judge of Banda, dated tbe 3rd February 1696, reversing a decree of fiabu Jailal, 
Munsifof Hamirpur, dated the 3rd December 1896. 

(1) 7 A.W.N. (1897) 93. 


(2) 14 A. 195- 
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Musammat Laria. The latter made [20] either an assignment or a sub- 
iDortgag6 of her iDterest under the mortgage for a term of twenty years to 
one Baldeo, with a foreclosure clause in case of non-payment. Baldeo 
afterwards transferred for an unexpired period of sixteen years and eleven 
months to the defendant-respondent Bansi the interest in the property 
which he had acquired from Musammat Baria. It is unnecessary to decide 
whether the instrument of transfer in his favour was an assignment by 
conditional sale of a mortgage or was a sub-mortgage. The plaintiflf- 
appellant, Hand Lai, being a co-sharer in the village, thereupon instituted 
this suit for pre-emption, or rather pre-mortgage, under the terms of the 
village, wajib-ul-arz, which gives a right of pre-emption and of pre-mort- 
gage when the share of a co-sharer is sold or mortgaged. 

Now it is admitted that neither Musammat Laria nor her assignee 
Baldeo, nor Baldeo’s assignee Bansi. is a co-sharer in the village. They are 
all of them^ strangers. It is also admitted that the plaintifif made no attempt 
to assert his alleged rights when the first or the second alienations were 
made. 

The question we have to decide is — did the third transfer noted above 
give to the plaintiff-aopellant any cause of action on which he could 
maintain the present suit ? The contention for the appellant is that a 
mortgagee in possession of the share of a co-sharer is ipso facto a co- 
sharer, and that if he give an assignment of his mortgage or execute a 
sub-mortgage to one who is noi a co-sharer, the same result ensues as in 
the case of an alienation by a co-sharer. 

In my opinion that contention is unsound and cannot be supported. 
A co-sharer, even though he has mortgaged with possession his interest 
in the mahal, and so has temporarily abandoned his right to actual 
l^ssession of the land, is still nevertheless a co-sharer. As such he con- 
tinues to enjoy many privileges in the village. He continues to be recorded 
in the kkewat as propiletor, and above all he retains the i*ight of redemp- 
tion. No doubt the mortgagee in possession has by contract or by statute 
many of the rights, and is subject to many of the liabilities, of his mort- 
gagor. [2 1] For instance, he may be entitled to sue the tenants for rent, if 
such be the condition of the mortgage, and he may be liable to pay Govern- 
ment revenue. But to my mind these very facts prove that the mortgagee 
in possession cannot be considered to be in law a co-sharer. For if that 
were his legal status, then it would require neither a contractual agreement 
nor any statutory provision to confer on him those rights or to render him 
subject to those liabilities. The vakil who appeared for the appellant was 
logically compelled to go so far as to contend that a lessee for a few days 
or weeks or months in possession of a portion, however small, of a 
co-sharer’s property became ipso facto & co-sharer. Such a position is 
quite untenable. Indeed, to accede to the contention of the appellant 
would be in many cases to defeat the whole object of the law of pre- 
emption. A co-sharer in the proprietary rights of a mahal would have 
only to let in as mortgagee with possession or as lessee for some limited 
time a perfect stranger, and then on the streng h of that limited right the 
mortgagor or lessor might sell to him as a co-sharer his mortgagor or lessor 
rights, and thus by two separate steps confer upon him the whole of such 
mortgagor’s or lessor's rights in the property, whicii he could not by law 
have oonferr^ upon him by one single grant so long as aoy co-sharer chose 
^ exercise his pre-emptive right. Such a contention to be successful must 
be supported by a strong consensus of authority. 
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In supDort of the appellant’s contention the case of Salik Saht v. 
t7a/ar -1 /Hi) was cited. In that case it was held that “the term'co* 
sharer’ must bo taken to mean the irans/eree for the time being of a 
co-sharer’s interest.” I am unable lo concur in that dirtum if it is to be 
taken as one of general applicability, though it may have been correct in 
the case in which it was pronounced. For I notice than in that case the 
defendants-respondents were co-sharers, who had alienated by conditional 
sale to a stranger a portion of a share which they had acquired by 
enforcing rheir own pre-emptive rights as co-sharers against one Ishri 
Singh, another [22] co-sharer. They clearly otl'ended against the wajib- 
ul-arz nox\Q the less because the property which they alienated to a 
stranger had come into their hands by pre-emption trom a stranger to 
whom another co-shaior had alienated it. I do not consider that case as 
being of any authority in the present appeal. The caseof Lachman Sinrjh 
V. CrhaHi (2), cited for the appellant, does no more than lay down that 
mortgagees in possession liable to pay Government revenue may be sued 
by the lambardar under the Rent Act. The caseof Ganga Prasad v. 
Chunni Lai (3) is not at all in point. 

On the other hand in Khair-uri’nissa Bihi v. /1mm Bjhi (4) it was 
held that a Muhammadan widow in possession, under an order of Court, of 
a share in the village in lieu of dower was not a co-sharer within the 
meaning of the wajib-ul-arz, and was not competent to maintain a suit for 
pre-emption as a co-sharer. The Court in deciding that case remarked 
that such a person “ cannot be in a better position tlian that of a mortgagee 
in possession, ” meaning of course that a mortgagee in possession was nob 
a co-sharer. Tbe last case to w’hich I would refer is that of Ali Ahtnad v. 
Rahmat-ul-lah (5), in which the Court, after deciding that a certain 
document was a mortgage by conditional sale, the term of which had not 
expired, went on to remark that the “ plaintiff (the conditional vendor) 
had nob by reason of the mortgage ceased to be a shareholder in the vil- 
lage, and that lie was not by reason of his having mortgaged his share in 
tho village disentitled to maintain this suit for pre-emption.” The above 
two cases sliow that a mortgagee in possessiem is not a co-sharer, and 
that a co-sharer who has mortgaged his interest, even by conditional sale, 
still remains a co-sharer and continues to enjoy the privileges of that 
status, aud amongst others tho right of pre-emption. It) the rule laid 
down in those cases I fully concur. 

Tui-ning now to tbe present case I hold that the original 
mortgagors, Asa and Gopal, did not, by reason of tbe mortgage 
they executed in favour of Musammat Laria, lose the status of [23] 
co-sharers in respect of the mortgaged property, and that neither 
Musammat Laria nor her assignee (or sub-mortgagee) Baldeo became a 
co-sharer by virtue of their respective mortgages. When therefore Baldeo 
assigned or sub-mortgaged to Bansi, that which he transferred was not a 
a co-sharer's intei*est, but an assignment of a mortgage of (or a sub-mort- 
gage of) an interest executed by a stranger and not by a co-sharer. To 
such an alienation the terms of the u'ajib’Uparz do not, in my opinion* 
apply. I would therefore affirm tbe decree of the lower Court and would 
dismiss this appeal with costs. 

Knox, J. — I agree with my brother BURKITT, and have nothing 


(1) 1 A.W.N. (1881) 84. (2) 16 A. 137. (8) 18 A. 113. 

(4) 7 A.W.N. (1887) 98. (5) 14 A. 196. 
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furthor to add to what he has said. I would adii'm the decree of the lower 
Court and dismiss this appeal with costs. 

Blair, J. — I coocur. 

By the Court. — This appeal is dismissed* with costs, 

Appeal dismissed. 


20 A 23 (F.B.) = 17 A.W.N. (1897) 163. 

FULL BENCH. 

Before Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerjt, 
Mr. Justice Burkitt, and Mr. Justice Aihiuvi. 


Nand Kishore {Plainti^) v. Eaja Hari Raj Singh and 

OTHERS {Defendants)^ [9th July, 1897.] 

Act Ko, IV of 188‘i {Transfer of Property Act), s. QO--Mortgn<ie— Purchase by mort- 
gagee of portioii of the mortgaged property -^-Morigage not thereby necessarily 
extinguished. 

The puroh>i6e of a p>ir( of the morcgagei property by a mortgagee, subject to 
bis mortgage, haa uou necessarily tbo effeut of fully disco-irging the mortgage, 
withoui regard to the value of tbc property purcba»rd ami the pr>ce paid lor it. 
whether suuh purchase bd maoe iu exicution of a simple decree f' r money or in 
execution of a decree obtained by tbe mortgagee himself upon a su^sequent 
mortgHge, although it is pos»iblethaL under i>oine circumslai-ces such purchase 
may have tbe effect cf extioguisbing tbe mortgage. 

Ahmad IKah v. Bakar Husain (1) overruled. Natuab Azimut Ali Khan v. 
Jowahir Sing (21. Ntlakant Banerjt v. Suresh Chan-ttn Afulhik (Hi, ifahtab 
Singhy. Misree Lalt t4l, Bitthul Nath y. Toolset Bnm 5j. [24] A'es/ee v. Seth 
Roshun hat l6), Kuray Afaf v Piiran Mai (71. Mohtab Rat v. Sant Lnl »8), 
SumeraKuary, Bhagwanl Sifigh i9|, Ckunna Lai y. Anat di Lai {)0),Khwaja 
Bakhih y. Itnantan (H), BallamDasy. Amor Raj (12) and v. 

Lath Singh (13), referred to. 

[R.. 22 A. 284 (989. 291); 81 A 373 (3741^6 A L.J. 451; 26 B. 88*3 Pom. L.R. 
628 (688); 11 C L.J. 639-15 C.W.N. 800 (802,-6 Ind. Chs 843 •844); 12 
Ind. Ca^ i8l (I3i;- 10 M.L T. 240 (246)"(19U) 2 M.VV.N. 3l2 (347) ; D., 24 
M. 96 (|I2».] 

This was a reference to a Full Bench of a question which is thus 
stated in the referring order: — 

‘In this case certain villages were mortgaged to the same person, 
namely. Raja Sheoraj Singh, the predecessor in title of the respondents, 
under two mortgages, upon which decrees for sale wore obtained. One 
of the decrees is No. 66, and the other is No. 77. The latter decree was 
obtained upon a mortgage of date subsequent to that of the mortgage upon 
which the other decree was passed A portion of tbe property mortgaged 
under decree No. 66, was purchased by the mortgagee in execution of a 
simple money decree. Another portion of the mortgaged property, which 
was subject to both tbe mortgages, was sold in execution of decree No. 77, 
and was purchased by the decree-holder mortgagee. 


* Becood Appeal No. 677 of 1692, from a decree of H. P. Mulock, Esq.. Dialriot 
Judge of MorMOai'ad, dated tbe 2l8t March 1892, reversing a decree of Babu Mritoujoy 
Mukerji. Bubordinate Judge of Moradabad, dated tbe 26tb September 1891. 


(1) 8A.W.N. (1883) 61. 

(41 N.W P. H.O.R. (1867) 88. 
(6) QN.W.P. H.O.R. 4. 

(9) 16 A.W.N. (1896) 1. 

(19) 13 A. 637. 


(2) 18 M.I A. 404. (S> 12 0.414. 

(6) N.W.P. H.O.R. 11866) 126. 

(7) 3 A. 666. (8j 5 A. 276. 

(10) 19 A. 196. (11) 5 A.W.N. (1886)210 

(13) 6 A. 357. 
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The question has been raised whether these purchases had the effect 
of fully discharging decree No. 66, without regard to the value of the 
property sold and the price paid for it hy the purchaser.” 

Mr. T. Conlan and Pandit Moti Lai, for the appellant. 

Babii Jo<jin<lro Nath Chamhri und Babu liatan Ckand, for the 
respondents. 

The following judgtnents were delivered : — 

JUDGMENTS. 

Knox, J, Iwo questions have been referred to us for decision. The 
form in which tliey have been referred admits of some improvement. 
They may bo sec out as follows: — fl) Does the purchase at a Court 
auction-sale (hold in execution of a simple money decree) by a mortgagee 
of part of tliH property covered by the mortgage-deed have the effect of 
fully discharging the whole mortgage debt, without regard to the value of 
the property [26l sold and the price paid for it by the purchaser? 
(2) Does tlie purchase at ii Court auction-sale (held in execution of a deci'ee 
obtained up- >n a subsequent mortgage-deed) by the mortgagee of part of 
the property covered hy a mortgage-deed of earlier date held by the same 
mortgagee, have the effect of fully discharging the whole of the prior 
mortgage debt without regard to the value of the property sold and the 
price paid for the purchase ? 

The authority for Iiolding that either of the above purchases would 
extinguish the whole mortgage debt is to be found in a case decided by 
this Court — Ahm-nl Walt v. Bakar Husain (1). 

In that case f ho mortgagee purchaser held a decree enforcing a mort- 
gage in bis favour over several properties. One of these properties was put 
up for sale in execution of another decree against the original mortgagor, 
and the mortgagee, finding this, had it notified that the property advertized 
was being sold subject to the mortgage which lie held, and at the sale 
which followed himself became the purchaser. He then sought to en- 
force his decree against the rest of the mortgaged property. 

It was held that the fact of the purchase ma'fe by him of the portion 
of the property subject to his mortgage lien extinguished the mortgage 
debt in tolo. 

No principle of law is laid down as being the principle upon which 
this judgment proceeded. The judges contented themselves with setting 
out what appeared to be the facts of the case, and then without any further 
reason laid down the law which they considered applicable. 

But it will be found that this judgment stands quite alone and is in 
conflict with the view held by this Court from 1866 to 1897. and bv other 
Courts in a large number of reported cases, which under similar circum- 
stances recognize the prior mortgage debt as still subsisting, and goon to 
lay down the nrincinles upon which the mortgagor or a purchaser or 
assignee from the mortgagor of the equity of redemption over the whole 
or portion of [26] the remaining mortgaged property, may redeem such 
property or portion of it, a result which, it is needless to say, is quite 
incompatible' with the conclusion that the prior mortgage deb^i 
extinguished by the fact of the mortgagee purchasing a portion of the 
mortgaged property subject to the prior incumbrance. 

In Nawab AzimiU Ali Khan v. Jowahir Sing (2) their Lordships of 
the Privy Council held that the appellant, who was transferee of the 


<l) 3 A. W. N. 11983) 61. (3) 13 M I.A, 404. 
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interest of the original mortgagee, and who had subsequently become the 
owner by purchase of the equity of redemption in twelve and three- 
quarters of the sixteen mauzas of which the mortgaged property was 
comprised, if desirous of retaining possession of the villages (in which he 
had not purchased the equity of redemption) as mortgagee, was entit led 
to do so against the plaintiff who had purchased the equity of redemption 
in one of the villages (Hosseinpore) and that the plaintiff's right in that 
case was limited to the redemption and recovery of Hosseinpore unon 
payment of so much of the sum as represented the portion of the mortgage 
debt chargeable on that village. 

The same principles were again laid down by the Privy Council in 
Nilakant Banerji v. Suresh Chandra Mullick (1). 

So far back as the year 1867, in Mahtab Singh v. Misree Lall and 
Mmsaviat Soondur (2), this Court held that a mortgagee is entitled to say 
to each of several persons who have succeeded to the mortgagor's interests 
that he shall not be entitled to redeem a part of the property on 
payment of part of the debt, because the whole and every part of the 

land mortgaged is liable for the whole debt. But it does not follow 

from this that a mortgagee who has acquired by purchase a part 
of the mortgagor’s rights and interests, is entitled to throw the whole 
burden of the mortgage debt on the remaining portion of the equity 

of redemption in the hands of one who has purchased it at a sale 

in execution of a decree against the mortgagor. Each has bought 
subject to a proportionate share of the burden and must discharge it. 
[27] It will be further seen from the cases cited below that, so far from 
any inclination to hold that the mortgage debt was discharged by the fact 
of the mortgagee purchasing a portion of the mortgaged property under 
such circumstances as are set out in the reference, this Court has con- 
sistently, with the one reported exception of Ahtnad Wali v. Bakar 
Susam (3J, held that the mortgage debt still subsisted, if not satisfied by 
the mortgagee’s purchase, and had to be satisfied by any one seekiog to 
redeem the remainder of the property. See Bitthul Nath v. Toolsee Bam (4:); 
Kesree v. Seth Roshun Lai (5) ; Kuray Mai v. Puran Mai (6), Mahtab 
Rai V. Sant Lai {7). In the very recent cases of Sumera Ktiar v. Bhag- 
want Singh (8) and Chunna Lai v. Anandi Lai (9) the same principle has 
been re-affirmed. 

The law laid down in the above cases appears to have found a place in 
the last clause of s. 60 of the Transfer of Property Act, wherein it is 
provided ibat nothing in s. 60 shall entitle a person interested in a 
share only of the mortgaged property to redeem bis own share only, on 
payment of a proportionate part of the amount remaining due on the mort- 
gage, except where a mortgagee, or if there are more mortgagees than one, 
all such mortgagees, has or have acquired, in whole or in part, the share 
of a mortgagor. 


Where the mortgagee or mortgagees has or have acquired in part the 
share of a mortgagor, a person interested in a share only of the mortgaged 
property is entitled to redeem his own share only on payment of a pro- 
portionate part of the amount remaining due on the mortgage, a clear 
recognition that the mortgage debt in part still subsists. 


(1) 13 O. 414. 

(81 8 A. W. N. (1688) 61. 

(6) QNW P, H.O.R. 4. 

(7) 6 A. Q76. 


12) N.W.P. H.O.R. (1867» 88. 

(41 N.W.P. H.O.R. (1866) 125. 

(6) 2 A. 665 

(8) 15 A.W.N. (1895) 1. (9) 19 A, 196. 
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Several cases to the same effect will be found in the reported decisions 
of other High Courts. 

The learned counsel for the appellant made some show of rely- 
ing upon the case of the Khwaja Bakhsh v. Imaman (l) as an [28] 
auiborit> in favour of his client: but in that case the mortgagee 
held two incumbrances over the same property and brought it to sale in 
execution of the puisne incumbrance after notifying that the sale was 
being made subject to the prior incumbrance. It was righrly held that 
the purchase, having been made subject to the prior incumbrance held by 
the purchaser himself, operated by the rule of merger to extinguish the 
prior incumbrance, thero being no intervening equities in the case. 

The same remarks apply to the case of Btllim Den v. Auiar Raj (2) 
which was decided upon the same principles. 

These cases are perfectly distinct from cfio cases previously cited. 

* [We have no hesitation therefore in holding that the precedent 
Ahvind ali v. Dakar nuaain (3), must be overruled in answering both 
the questions submitted to us in the negative. 

We direct that with this answer the record he returned to the Bench 
which made the reference.) 

Buhkitt, J. — I concur with roy brother Knox and have noth'ng to 
add to his judgment. 

Blair, J. — The plaintiff-appellant represents the mortgagor interests 
and the respondent-defendant the mortgagee interests in this suit. The 
question referred to us is whether the mortgagees by purchasing certain 
portions of the mortgaged property sold in execution of money decrees 
have thereby extinguished their mortgages over the whole of such pro- 
perty. In other words — does «be conffuence of the mortgagor and 
mortgagee interests in one person in a part of the property included in a 
mortgage or mortgages, operate as an extinguishment of the mortgagee’s 
interests in the entire property ? 

The first case cited for the appellant was that of Ahvmd Wali 
V. Dakar Husain (3). It boldly answers the question in the affirmative. 
The learned Judges give no reason and rely upon no authority. No 
doubt their decision was based on the general doctrine of the indivisi- 
bility of mortgages. That case was professedly followed by a Division 
Bench of this Court (including one of the judges who decided it) in 
the case of Khv)aja Bakhsh v. Imaman (1). The reason gwen in the 
judgment was that the mortgagee-purchaser bought at a sale at which the 
prior [29] incumbrance was notiffed, and must therefore be taken to have 
bought at a price in which the amount of the notifiod incumhiMnce must 
have been taktn into account. Apparently the learned Judges failed to 
observe the distinction between the case they were deciding and the case 
they supposed themselves to be following. The decision in Khwaja Baksh 
seems to me open to no exception , and is certainly no authority for the 
proposition that the purchase by a mortgagee of part of the mortgaged pro- 
perty does per se extinguish the whole mortgage. Wljat w^is purchased in 
Khwaja Baksh v. Imaman was the whole and not part of the mortgaged 
property. To reconcile the principle upon which the two cases were decided, 
we should have to suppose that in the case of Ahmad Wali v. Bakar 
Husain, the Judges were of opinion that the whole amount of the noti- 
fied incumbrance must have been taken by the bidders to have been exigible 

* Tbe paras in reotangutar brackets form a portion of the judgment. They do 
not find a place in tbe I.L.R. Series. 

(1) 5 A.W.N. (1886) 310. (2) 12 A. 637. (3j 3 A.W-N- (1883) 61. 

378 



IX.] 


NAND KISHORE r. RAJA HARI RAJ SINGH 


20 All. 31 


from that part of the mortgaged property so sold and bought. If that 
doctrine were universally applied, the result would be that if several parts 
of i be mortgagor's equity of redemption were sold separately wiili notice of 
the incumbrance in execution of separate money decrees, and the purchasers 
were each one to take into consideration in the price pai«i, the amount 
of the whole incumbrance, the mortgagor would be mu’eted in the amount of 
the whole incumbrance just as many times as there were sales. B converso, 
if the mortgasee were the I'Urchaser in one of such sales and paid a price 
in which the whole value of his incumbrance was deducted from the price 
he would have paid in the absence of incumbrance, then it would only ho 
equitable to hold that his incumbrance was discharged by such purchase. In 
Khu'ajd Bakhsk v. hnaman, the equity bought was co-extensive with tlio 
property mortgaged : that case therefore furnishes no answer to the question 
put to us. 

The case of Ballam Das v. Amor Raj (1) appears simply to have 
followed the two previous rulings which I have discussed : but the Court 
apparently did not notice the distinction between [30] them. To the 
decision in that case in my opinion no just exception can be taken, but it 
is no authority for the much larger pro|,osiiion contended for by the 
appellant. 

Indeed both these later cases are consistent with the principle laid 
down by the Lords of the Privy Council in Xau'ah AzhatU Alt Khan v. 
Jouahir Singh (2). It is remarkable that each of the Judges who decided 
the case of Ahmad Wali v. Dakar Husain has lent the weight of his 
authority to some other decision, th« principle of which if. seems practic- 
ally impossible to leconcile with the judgment in that case. Vide the 
case of Bisheshar Singh v. Laik Singh i3j and that of Ballam Das v. 
Amar Raj (1). 

The later judgments of this Court h«ve consistently followed the 
principle of allocating to each part of a divided equity an ad valorem share 
of the mortgage debt to which the whole property is subject. The 
Calcutta rulings are to the same effect. A vast nrcponde»ance of authority 
based as it seems to mo. upon sound considerations of justice and equity, 
constrains me to answer the question put to us in the negative. It is 
not in my opinion a sound general principle of law that the purchase by 
a mortgagee at a sale under a decree of part of the mortgaged property 
extinguishes the mortgagee's rights against the whole. 

Banerji, J, — The question referred to us is substantially this : — 
Has the purchase of a part of the mortgaged property by a mortgagee, 
subject to his mortgage, the effect of lully discharging the mortgage with- 
out reg.ird to the value of the property purcliased and the price paid for it, 
whether such purchase be made in execution of a simple decree for money 
or in execution of a decree obtained by the mortgagee himself upon a 
subsequent mortgage ? 

My answer to the question is that such purchase does not neces- 
sarily discharge the mortgage in full and extinguish it. As I said in 
my judgment in Chunna Lai v. Anandi Lai (4) “such purchase has in 
some instances the effect of discharging the whole of the mortgage debt, 
but I am unable to hold that it has that [3l] effect in every case.” If a 
part of the mortgaged property be acquired by a sole mortgagee, or by all 
the mortgagees where there are more mortgagees than one, the integrity 
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of the mortgage is thereby broken up and the owner of the remainder of 
the property becomes entitled to redeem his own share upon payment of 
a proportionate part of the amount due on the mortgage. But the mort- 
gage does not, by reason of such purchase, of necessity become extinct. 
This is clear from the provisions of the last paragraph of s. 60 of Act 
No. I\ of 1882, and the rulings cited in his judgment by my brotlier 
Knox. That paragraph would bw unnecessary and superfluous, if, as is 
contended on behalf of the anpellant, the pui’chase of a part of the mort- 
gaged property by the mortgagee has the effect of fully di.scharging the 
mortgage in every instance. Tliat property may be sold subject to a mort- 
gage and that the mortgagee himself may purchase the mortgagor’s equity 
of redemption in whole or in part, either by private sale or at auction 
in execution of a decree, can admit of no doubt. If, however, a part 
of the iroperty comprised in a mcutgage is sol«l subject to the mortgage, 
and the mortgagee himself buys u. certain equities arise between tlie 
mortgagee or his resprcsentative in interest on the one hand and the mort- 
gagor or the mortgagor’s representative in interest on the otlier, to which 
a Court is bound, as a Court admiDistering justice and equity, to give 
effect. One of those equities is that the mortgagee by purchasing a part 
of the mortgaged property should not place the mortgHgor in a worse 
position than that in wliicli the mortgagor would have been bad any other 
person purchased the property. Where several properties are mortgaged 
to secure one debt, such properties are, under s. 82 of Act No. IV of 1882, 
liable, in ihe absence of a contract to the contrary, to contribute rateably 
to the debt, the extent of the liability of each property being proportionate 
to its value at the date of the mortgage. If the mortgagee himself pur- 
chases one o( the properties liable to contribute rateably to the mortgage 
debt, he must bear a rateable share of the debt, and he cannot be allowed 
to benelit himself and to prejudice the naortgagor oi‘ the owner of the 
[32] remainder of the property by throwing on it tlie wliole burden of 
the debf- and making that property solely responsible for the debt, lie 
must bring into account the value of tl^e property purchased by himself. 
When nroperfy is sold subject to a mortgage, the price whicli the purchaser 
pays for it is ordinarily the difference between the market value of the 
property and the amount due upon the mortgage. If the mortgagee him- 
self be tlie purchaser, and, as generally happens in such cases, the price 
paid by him, is not the full market value of the property, ho should not 
be allowed to keep in his pocket the difference between t)ie market value 
and the price paid by him and thereby damnify the mortagagor or other 
owner of the remainder of the mortgaged property. Tliat is the reason 
why the mortgagee must bring into account the value of the property 
purchased by himself. As a result of his doing so, tlio mortgage may, in 
some instances, be found to have been lully discharged by his pur- 
cha.-e. But there is no principle of law or equity under which it may be 
held that the fact of the mortgagee buying, subject to his mortgage, a part of 
the property comprised in his mortgage, is in itself sufficient to extinguish 
the mortgage. Suppose the mortgageo property consists of a large zamin- 
dari. Surely, it cannot be said that if the mortgagee buys a few acres of 
land in the /nmindari, the whole mortgage will thereby be discharged. It 
is conceivable that the mortgagee may tor epeoial reason, e.g,, proximity to 
property owned by himself, be anxious to purchase a small portion of the 
mortgaged properly, and may therefore pay full value for it, the remaindat 
of the property being sufficient security for the mortgage-debt. If be 
pays full value for tbe portion purchased by him, the. purchase cannot 
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in any way damnify the mortgagor so as to create an equity in his 
favour as against the mortgagee. It is true that if a person other than 
the mortgagee buys a part of the mortgaged propert-y. he can only protect 
the part which he has purchased from the claim of the mortgagee, by 
payment of the whole of the mortgage money due, but he would have 
the right of contribution as against the other properties comprised in the 
mortgage. There appears to be no [33] reason why, if the mortgagee 
be the purchaser, he should be in a worse position than any oilier 
purchaser. For the above reasons, I am of opinion, that the face of the 
mortgagee buying a part of tbe mortgaged property, does not necessarily 
extinguish tbe mortgage. To what lesser extent such a purchase may bo 
held to have discharged the mortgage, is not a quest ion which we are call- 
ed upon to decide on the reference before us. All I need say on that 
question is that the answer will depend upon the circumstances of each 
individual case. 
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The only reported ruling in whicli a view contrary to that stated 
above was adopted is that of Ahnuid Ha// v. Bakar Husain (1). The 
report is very meagre, hut it appears from the record of the case, to which 
we have referred, that in that case a subsequent mortgagee purclias'^d a 
part of the property comprised in his mortgage in execution of a decree 
obtained by another mortgagee upon a prior mortgage. Strangely enough 
the property sold under the prior mortgage was sold subject to tlie lien 
created by the subsequent mortgage. Oldfield and Brodhurst, J.J., held 
that if the sale was made subject to the lien which he [subsequent 
mortgagee] had, his debt must be held as satisfied.” The learned Judges 
referred to no authority or principle of law which supported their view. 
They did not consider whether the difference between the market value 
of the property and the price paid for it was equal to the amount of the 
subsequent mortgage, and they held without any qualification that the 
fact of the mortgagee buying a part of the mortgaged property subject to 
his mortgage was enough fully to discharge the mortgage. For the rea- 
sons I have stated above I am unable to agree with the opinion of tiie 
learned Judges. I notice that in Bisheshar Sin<jh v. Laik Sin(/h {2), one 
of those learned Judges came to a conclusion inconsistent with the view 
adopted by him three days afterwards in Ahmad Wdli v. Bakar Husain. 

The next case which was referred to on behalf of tbe appellant was 
that of Khwaja Bakhsh v. Imainan f3'. That was a case [34] in 
which the whole of tbe mortgaged property was purchased by tho 
mortgagee in execution of a decree obtained by him npon a subsequent 
mortgage, after notifying to intending purchasers the prior incumbrance 
held by him. It was held that the prior mortgage was discharged by the 
purchase. One of the learned Judges based his opinion on the doctrine of 
merger, which cannot certainly apply to the case of the purchase by tho 
mortgagee of a part only of the mortgaged property. In such a case there 
cannot be a complete fusion of all the rights of the mortgagor and 
the mortgagee in the same person. That ruling, therefore, is no authority 
for the proposition for which the appellant contends. 

In the case of Ballam Das v. Amur Eaj (4) the mortgagee appears to 
nave purchased the mortgaged property with the leave of the Coui*t at a 
sale held in execution of a decree obtained by him upon his prior mort- 
al 8 A.W.N. (1888) 61. 

(8; 6 A.W.N. (1885) 210. 
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(i) 12 A. 587. 



All. 35 


INDIAN DECISIONS, NEW SEBIES 


[Yol. 


1897 

July 9. 

Tull 

Bench. 

A. 23 
(P.B.)- 

17 A.W.N 
(1897) 163. 


gage. I fail to see how such a purchase could have the effect of ex- 
tinguishing a subsequent mortgage hel l by hitu over the same property. 

The opinion I have expressed above is in accord with the ruling in 
Sumera Kuar v. Bhagicant Singh il). 

I would answer the question referred to us by saying, as I have 
s<iid above, that the purchase by tlie mortgagee of a part of the mortgaged 
property under the circumstances staged in the order of reference, does not 
necessarily extinguish the mortgage. 

Atkman, J. — I concur with my learned colleagues in thinking that 
the case oi Aliynad Wait v. Bakar Husain (2?, was w*rongly decided, and I 
concur in the judgment of my brother Banerji. 

BvtheCoCRT. — We have no hesitation therefore in holding that 
the precedent Ahynad UVi// v. Bakar Husain ('2i, must he oveiTuled, and in 
answering both the <iuestions submitted to us in the negative. 

We direct that with this answer the record be returned to the Bench 
which made the reference. 


20 A. 35 {F.B.. = 1? A.W.N. |1897) 193 

[35] hllAj BENCH. 

Before Mr. Justice Kno.v, Mr. Ju.-ilicc Blair and Mr. Justice Burkitt. 


Francis Legge (Defendant,] y.-KaMBAitAN Singh and another 

{Plaintiffs)^ 1.12th July, 1897.] 

Declorntori/ drcree^Snil for a declarotion of tilfe to and possession in imtnorenble pre- 
/■erly — Limitation — Act No W of 1611 {Indian Liimlation Acl>, sch H. arts 1‘20 
H4. 

A >uit for a declaration of right to and of actual possession in immoveable 
property K govt rued by tbe Jimiiation prescribed Ly art. 120 of tb*; “Ct; ‘tid 
schedule lo »ho Indian Limitation .Act. 1877. Moru Bin Pntlaji v. Gopat Dm 
5afu 13) ; D^rna Bidar Atii-M : Bhiknji Baji 'z- Pnn'in l.Ai, and i)/nhomtd 
Riasal Ali v. Hasin Banu Ifii relntred to. The judgment of Oldfiled, J., iq Debi 
Prasad v. Jafar Ah i7) not fuliowi d. 

IF., 31 A. 9 = 5 A. LJ, 637 = aW.N. (19081 252 = I Tnd. Cas, 557 = 4 M LT. 444 ; 2 
O.C. 79 (83); 61 P.R. 1908=108 P.W.R. 1908; R . 10 413 (415>; 1 

‘ C.L J. 73 : 10 Iml. U (13! ; 15 Ind. Gas. 545 (5iGi ; 10 Ind. Cas. 463 (464) ; 
93 P.L R. 1903 = 56 P.R. M903) ; D.. 12 O C. 321 (332)=4 Ind. Oas. 159; 26 

P L R. 1900=140 P.R 1907.] 

This was a suit to obtain a decUration of tbe plaintiffs’ right to and 
their possession of certain immoveable property. The plaintiffs all* ged 
that on the 28th of June, 1883, the Settlement Officer had expunged their 
names from the revenue pauers relating to the property iu suit and had 
wrongfully caused the name of the defendant to be entered. They claimed 
to be in posses-ion, and to have rem.tined in possession all along, notwith- 
standing ilie s-Jttlement record, and they sued only for a declaratory 

decree. 

The Court of first instance (Munsif of Jaunpur) found as a fact that 
the plaintiffs were not in oossession, and dismissed the suit, applying 
s. 42 of the Specific Relief Act. 

• Second Appeal No. 691 of 1896. (rom a decree of Babu Biijnatb, District Judge of 
Jaunpur, dated tbe 66b May, 1696. revorsinR a decree ol Babu Promotha Nath Bauerji. 
Munsif oi Jauupur, dated tbe 21st December, 1S95. 

(11 15 A.W.N. (1895) 1. (2) 3 A.W.N. 1136.31 61. (3) 2 B. J20. 

(41 7 A. 167. (5) 19 B. 43. (6) 21 C. 167. 

^7) 3 A. 40. 
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The ulaintiffs appealed. The Court of first appeal (Suboi’dioate 
Judge of Jaunpur) found that the plaintiffs were iu possession aod decreed 
their claim. 

The defendant thereupon apnealed to the High Court. 

Mr. Amir •tid'd in, for the appellant. 

Maulvi Ghulam Mujtaba aod Maulvi Muhammad Ishaq, for the res- 

pondeuts. 

JUDGMENT. 

Knox, Blair and Burkitt, JJ : — This second appeal which has l»een 
referred to us for deoinion raises the important question bv what iimication 
rule is a suit for a deolaration of right to and [36] of actual possession 
in immoveable property governed? The p-)int arises in this way. The 
plaintiffs, who are respondents before ns. allege that they are entitled to 
possession of and are io possession of certaio property in mauza Bataura. 
They say that by an order dateti the 28th of June, 1883, the Settlement 
Officer, who was then conducting settlement proceedings io the Jaunpur 
district, on the applicatiou of the defendant, expunged their names from 
the village papers in respect of the property in disimte and recorded 
the name of the defendant as being in possession. They further allege that 
they were, at the time cne Setllemenn Officer made this entry, in posses* 
sion, and that they have been in actual p '^session ever since up to the date 
of the suit, namely, the 15th of May, 1895. Now, when twelve years have 
almost elapsed since the day when the Settlement Officer made the entry in 
the village papers of which they compUio, and which they set forth as their 
cause of action, they come forward with this suit, in which they ask for a 
declaration both of right and of actual possession at the date of the suit in res- 
pect of the property in suit. The contention raisedbefore us is that theirsuit 
was barred at the time they instituted it Theappellant bases bis contentioo 
upon this, that there is no article in sch. 11 of the Indian Limitation 
Act of 1877 which would apply to the suit as brought, and that therefore 
it must fall within the purview of art. 120, an article which provi<les 
only six years wicbio which to bring the suit from the date of the 
cause of action. If this contention is right, the suit is undoubtedly 
barred. The respondents seek, on the other hand, to bring the suit, though 
expressly described as a suit for a delc.iration of right to and of possession 
in immoveable property, under art. 144, which provid*es for suits for posses- 
sion of immoveable property or of any interest therein. It seems to us 
that there is the widest possible difference between a suit for a declaration 
suoli as is asked for in this suit and a suit for actual posses-sion of immove- 
able property. In a suit to which art. 144 would apply, there must be a 
prayer, express or implied for the dispossession of some one from the 
property or Irom the interest in it which the suit claims. In the present 
suit [S7] the plaintiffs have moat disiioctly asserted that they are and have 
all along been in possession of the propert y. There is no one to be dispos- 
sessed from it or from any interest in it. All that they want removed is a 
cloud, which they say was oast upon their title almost twelve years before 
the institution of the sair.. Wo ought to ootioe that before this conten- 
tion was laid befors us it was oonteoded by the learned vakil for the 
respondents that this was a suit to wnich, to use his own words, no 
limitation applies. He cited in aid r. 23 of the Limitation Act, and 
oonteucied that this was a case of a continuing wrong, that as long as 
whabhe contended to be the wrong entry in the village papers continued 
on record, so long a fresh cause of act too accrued every day. In the first 
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place, this is not the allegation in the plaint, which sets forth a distinct 
cause of action as having accrued and become complete on the 28bb of June 
1883. Secondly, the act of the Settlement Offcer, if it was a wrong to the 
plaintiffs was a wrong committed once tor all, and was very properly des- 
cribed as being the cause of action upon which the plaintiffs came into court. 

With regard to the contention that the suit fell within art. 144, the 
learned vakil cited as the leading case in his favour Morn Bm Patlaji v. 
Gopal Bin Satu (1). That case, if we may so put it, was a very frail 
reed on which to rest so heavy a contention. The two judges who were 
first seised of the case differed in opinion. One of them, it is true, 
appeared to be in favour of the vip.w now urged upon our noticp by the 
respondents. The judges being divided in opinion, the plaintiff in that 
suit preferred an appeal under the Letters Patent, and thereupon it was 
held that the question of limitation was not one which could pronerly be 
raised in the suit. Another case which certainly does favour the 
respondents' contention is that of Dcbi Prasad v. Jafar Ali (2). 
We cannot concur in the remarks of Mr. Justice Oldfield in that 
case, whicli are set out on page 45. The learned judge himself must 
soon have felt considerable doubt as to the view he took in that case, for 
[38] we find him in Durqa v. Haidar Ali (3) expressly bolding that 
claims declaratory in their nature were governed by art. 120 of the Indian 
Limitation Aob of 1877. To the same effect is the caso of Dhikaji Bajt 
V. Pandu (4) which was brought to our notice by the learned counsel for 
the appellant. The same learned counsel drew our attention to what the 
Privy Council ha 1 held in Hahonied Riasat All v. Ilasin Banii (5). At 
page 163 their Lordships discuss the limitation applicable to such a suit, 
and say that art. 120 should be applied unless it is clear that the suit is 
within some other article. We can find no such article, and no such article 
has been pointed out to us. We hold that the suit when inatitubed was 
barred bv limitation and could not be maintained. We tiierelore allow 
this appeal, set aside the judgment and decree of the Court below and direct 
that the suit stand dismissed. 

As regards costs, we think that, as the point was not raised in any 
of th« Courts below, we should make no order, and we make none. 


Appeal decreed. 


20 A. 38^=17 A.W.N. (1897) 194. 

MISCELLANEOUS CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Hr A IT, Behari Lal (Defendant v. Rahmal Das and ANOTHER 

(Plaintiffs).^ [I3bh July. 1897.] 

Civil Procedure Code, ss. 372, 5^2— parties to an appeal^ Attaching creditor of 
decree-holder respondent seeking to be brought on to the record cs a respondent. 

Held that a creditor of a decreo-holder who had attached the decree peodiog 
aD appeal agaiost it was not entitled to be made a party respondent to the appeal 
under ss. 372 and 582 of the C 'dc of Civil Procedure. 

[R., 7 Ind. Cas. 66 = 20 M.L.J. 524 = 3 il.L.T. 237-] 


• Application in First Appeal No. 232 of 1994. 

fl) 2 B. 120. (2) 3 A. 40. (3) 7 A. J67. 

(4) 19 B. 43. (o) 21 C. 157. 
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The facts of the case auffioienbly appear from the order of the Court. 

Munshi Madho Prasad, for the applicant. 

ORDEE. 

BaNEBJI and Aikman, JJ. — This is an applicatioD under s. 372 of 
the Code of Civil Procedure, read with s. 582 of that Code, to be added as 
a respondent to an appeal [39] pending in this Court. The applicant is 
a judgment-creditor of the respondent, and he caused the decree appealed 
against to be attached in execution of a decree held by him against the 
respondent. It is contended on his behalf that by reason of this attach- 
ment he has acquired an interest pending the suit and is therefore entitled 
to be joined as a party to the appeal under s. 372. In our opinion the 
applicant is not a person in whose favour there has been an assigument, 
creation or devolution of any interest pending the appeal. It is conceded 
that he is not an assignee of the decree. Wliat Mr. ISIadho Prasad urges 
on his behalf is that an interest has been created in favour of the appli- 
cant by operation of law, that is, by the attachment which ho has obtained 
over the decree held by the respondent. With this contention we are 
unable to^ agree. As stated on page 264 of Daniell's Chancery Practice, 
Vol. I. — It is a general rule that no one should be made a party to an 
action against whom, if brought to a hearing, no order can be made." The 
test therefore is whether the applicant is a person in whoso favour or against 
whom a decree can be made in the appeal. We think that he is not such a 
person. Mr. Madho Prasad relied upon the case of Wallis v. Smith (1). That 
case in our opinion has no bearing upon the present question. That was 
a case in which, after decree had been obtained, the decree-holder, plain- 
tiff, took out a garnishee order against one of the debtors of his judgment- 
debtor. The London and South Western Bank, which held a decree 
against the decree-holder plaintiff, and which had got the plaintiff’s decree 
attached, applied to be made a party to the proceedings taken out by the 
plaintiff against his judgment-debtor, and that application was granted. 
A case like that is provided for by section 273 of the Code of Civil 
Procedure, according to which a judgment-creditor who has caused a 
decree to be attached may under certain circumstances himself apply 
for the execution of that decree and may take all the steps necessary to 
realise the amount of the decree attached by him. That is a very different 
[ 40 ] thing from holding that an attaching creditor has a right to be heard 
as to the merits of the decree attached by him which is sub judice in 
appeal. For the above reasons we refuse the application with costs. 

Application ref used. 



U) 61 L. J. Eq. 577. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 


Queen-Empress v . Chidda and others.* (14fch July, 1897.] 

Crimvuil Procedure Code, ss. 337 n^id 520—PnrUon-^Tenderofpnrdo7i by a Magistrate 
having powers under $. 337, but not being the Magistrate before whom inquiry 
was being held. 

A dacoity was committerl in the district of Muttra and was being inquired 
into in that district. Pending such inquiry, one ^artap Singh appeared before 
ihe Migi.strate of the neighbouring district of Kt.ah and obtained from him a 
tender of pardon in respect of the said dacoity, on the strength of which pardon 
he was examined as a witness by the M.asistrUe of Ihe Etab district and made 
a statement implicating himself and others in the dacoitv- Sub?cqu>^ntly, on 
the case being commitfed m the Court of the Sessions Judge of Agra, the fonder 
of pardon made by the District Magistrate of Ktab was ignored and Partap 
Singh was tried and sentenced for the dacoifv. 

Hehi, on appeal to the High Court, that the Magistrate of Etah District had 
no jurisdiction under the circumsiancos to make the tinder of pardon which he 
did, and that his action in that respect was not covered by s. 529 of the 
Code of Criminal Procedure. 

[R., 12 M.L.T. 585 (586) ; D.. 5 A.L.J. 691 (696i = A.W.N. (1908) 259; 8 Cr. L.J. 446 
<447) ; 4 C W.N. 821 (822).] 

The facts of this case, so far as they are necessary for the purposes 
of tills report, appear from the judgment of the Court. 

Messrs. A. E. liyves and .A. ff. C. Hamilton, for the appel- 
lants. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

JUDGMENT. 

Knox and Burkitt, JJ.— Chidda, Kallu, Kana, Partap Singh, Sona 
and Tunya have been convicted of an offence under s. 395 of the Indian 
Penal Code and have one and all been sentenced to transportation for life. 
They have ail appealed, and their appeals are now before us for decision. 
One of them, Parbab Singh, pleaded guilty in the Court of Session, but in 
that Court be also pleaded in bar of sentence the fact that ho had obtained 
what ho considered a pardon under 3. 337 of the Code of [41] Criminal 
Procedure from the District Magistrate of Etab. In his memorandum of 
appeal here he pleads the same fact in bar of sentence. We will deal 
with bis case first. The dacoity with which ha is charged took place in 
the district of Muttra. The only inquiry connected with it that we know 
of was conducted from first to last in the district of Muttra. After 
that inquiry had coniinued for a considerable time in the district of 
Muttra; after one Balwanta had been arrested and obtained an offer of 
pardon from the District Magistrate of Muttra, and had named certain 
persons, and among them this very Partab Singh, who is himself a resident 
of Muttra, as having taken part in the dacoity, Partab Singh betook himself 
to the District of Etah, there presented himself before the District Magis- 
trate, and, by some representations, of which we know nothing, obtained a 
tender of pardon from that Magistrate. The District Magistrate of Etah 
was not the District Magistrate before whom the offence of the dacoity 
was under inquiry, and he was certainly nob one of the other persons 

* .Criminal Appeal, No. 584 of 1697. 

386 



IX,] TIKA RAM V, 3HAMA CHARAN 20 All. 42 

mentioned in s. 337 of the Code of Criminal Procedure. This being 
the case, he had no iurisdiebion to tender a pardon to Partap Singh 
Partap Singh was, however, examined as a witness by the Magistrate of 
Etah, and it is contended from the fact that ha was so examine 1 under a 
tender of pardon, however wrongly granted, that that tender of pardon 
cannot now be sat aside. The last clause of s. 529 is cited in support 
of this contention. In our opinion s. 529 refers to quite dilTerent 
circumstances. It is a section which deals with acts done hy a Magistrate 
in no way empowered by law to do those acts : it has no reference to a 
Magistrate empowered otherwise under the Act to tender pardon, hut not 
possessing jurisdiction over the particular offence. The Magistrate of 
Etah, as Magistrate of the district Etah, is undoubtedly empowered to 
tender pardon in respect of offences inquired inno in the Etah district which 
are covered by the provisions of s. 337 of the Code of Criminal Procedure : 
but he has no such jurisdiotion in respect of an offence of the same 
kind committed in the district of Muttra. On the other [42] 
hand a second or third class Magistrate in the Muttra district not 
inquiring into the offence or not empowered by the Magistrate of the dis- 
trict, has no power by law to tender a pardon to a person accused of having 

committed an offence covered bvs. 337 within the district of Muttra. 

but if Buoh a Magistrate should tender a pardon in such a case, his pro- 
ceedings would not be set aside merely on the ground of his not being so 
empowered. Under these circumstances the Court of Session was, in our 
opinion, right in ignoring the pardon tendered by the District Magistrate 
of Etah to Partap Singh, and the so-called pardon cannot be pleaded in bar 
of sentence. The appeal of Partap Singh is, therefore, dismissed. 

^ [The remainder of the judgment being occupied chiefly with a discus- 
sion of the facts of the case, is not reported. — Ed.] 


20 A. 42 = i7 A.W.N, (1837) 198. 

APPELLATE CIVIL. 

Before Sir John Edge. Et., Chief Justice and Mr. Jiuitice Blair. 

Tika Ram and anothisr {Defendants) v. Shama Charan 

{Plaintiff).* [15th July, 1897.] 

Hindu haw^ Adverse possemion^LimitationSuit by reversioner to Hindu female heir 

from order of an appellaU Courts High Court bound bu Undinq^ of fact of 
the Court below— Civil Procedure Code, ss, 562 and 689, 

Where property which should by bo law ia tho possession of a female heir is hold 
adversely to suoh heir by a trespasser, the possession of the trespasser is adverse 
also as against the reversioners of suoh female heir as well as against the female 
heir, and limitation will begin to run against the reversioners from the date of 

the commencement of such adverse possession. Honurnan Prasad v. Bhaoauti 
Prasad (1) approved. ^ 

The Full Benoh deoision in Ram Kali v. Kedamath (2) has been impliedly 
overruled by the judgment of the Privy Council in Muisummat Lachhan Kunicar 
V. Anant Singh (3), 

In an appeal from an order of an appellate Court tho High Court is bound to 
aooept. as in a second appeal from a decree, the findings of fact arrived at by 
the lower appellate Court. Qauri Shankar v. Karima Bibi (4) approved. 

[P., 8 led. Oas. 283 (iSC-eM L.T. 198; R.. 25 A. 435 (438) ; 13C P L.R. 81 (03); 140 
P.L.R. (1904) = 14 P.R, (1904); 41 P.R 1903; DIaappr.. 26 0. 285.] 

«D Appeal, No. 24 of 1897, from an order of E. J. Kitts, Esq., District Judge 

ofBareilly.datedtbelst April, 1897. ' '* • » 

U) 19 A 867. (2) 14 A. 166, (8) 22 I. A. 25. (4) 16 A. 413. 
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[43] The facets of this case are fully stated in the judgment of the 
Court. 

Mr. E. Ckamier, for the appellants. 

Mr. D. N. Banerji, for the respondent. 

JUDGMENT. 

Edge, C.J., and Blair, J.: — In 18G9 Jit Singh, who was possessed 
of a l2-bi8wa share in the village of Sitalpur. died. He left a son, Sewa. 
and a widow, Raika. Sewa and Raika obtained mutation of names in the 
Revenue papers each in respect of six biswas out of the twelve biswas. 
In 1873 Sewa died and left a widow, Musammat Pan Kunwar. He left 
no son. Musammat Pan Kunwar got mutation in her favour in the 
Revenue papers of the six biswas which had been entered in Sewa’s name. 
Disputes began between Pan Kunwar and Raika after Sewa’s death. They 
commenced to live separately. Each collected in respect of an 8-anna share 
of the 16 annas of the original 12 biswas, and in 1880 these ladies parti- 
tioned the 12 biswas betw'een them. The Court of first instance found that 
Raika’s nossession was adverse from the first, that is, from the death of Jit 
Singh. The Court of first appeal found thatRaika’s possession cf thoGbiswas 
did not become adverse until the death of Sewa. There was evidence to sup- 
port the latter finding. After the partition in 1880, Raika mortgaged the 
G biswas of which she was in possession to Puran Lai, who was the father 
of the defendants in this suit, who are apnellants here. Puran Lai subse- 
quently brought a suit for sale under the Transfer of Property Act on bis 
mortgage, got a decree for sale, and on the 20th of October 1887. at the 
dale under that decree, purchased the 6 biswas which bad been in the 
possession of Raika. In 1888 Raika died. On the 22Dd of December 
1893 Musammat Pan Kuowardied. After her death the defendants 3, 
4 and 5 in this suit, who were reversioners of Sewa, sold all their 
rights, whatever they were, in tbe 12 biswas. to the plaintiff. In 
December 1895 the plaintiff brought his suit against rhe represen- 
tatives of Puran Lai to obtain possession of the G biswas which 
had been held by Musammat Raika. The suit was dismissed 
in the first Court on the finding that Raika had had adverse 
[44] possession since 1869. The Court of first appeal, bolding that her 
adverse possession did not commence until 1873, and applying the Full 
Bench ruling of this Court in liarn Kali v. Kedarnath (1) set aside the 
decision of tbe first Court and made an order of remand under s. 562 of 
tbe Code of Civil Procedure. From that order this appeal has been 
brought by the defeodants-appellants. 

Their contention is that the decision of their Lordships of the 
Privv Council in Mussummat Lochhan Ktuucar v. Anant Shigh (2) 
impliedly overruled tbe decision in Earn Kali v. Kedarnath (l) and that 
on the finding of Raika’s possession being adverse from the death of 
Sewa in 1873, the Court of first appeal was bound to dismiss the appeal 
to that Court and affirm the decree of the first Court dismissing the 
suit and bad no power to make an order of remand. 

On tbe other band, it is contended for tbe respondents that their 
Lordships of the Privy Council in the case to which we have referred did 
not overrule the Full Bench decision of this Court in Earn Kali v. Keaar- 
nath (1) : that that decision applied, and, as there had been no suit by or 

(1) 14 A. 166. 

(2) 22 I.A. 25=»22 C. 445. s. v.Lachhan Kuntcar v. Manoraih Bam. 
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against MussammabPan Kunwar in which Eaika’s adverse possession had 
been established or Raika’s adverse claim had been made, art. 141 of 
■8oh. 11 of the Indian Limitation Act, 1377, applied, and limitation 
commenced to run, nob from 1873, but from the death of Mussammafc Pan 
Kunwar in 1893. when the succession opened up to the defendants 3, 4 
and 6. It was further contended on behalf of the respondent that the 
finding of the Court of first appeal that the possession of Raika became 
adverse on the death of Sewa in 1873, was a bad findiug in law, ir. being 
alleged that there was no evidence in support of it. 

This is an appeal from an order of remand ma )o by a Court of tirst 
aopeal. The findings of fact of that Court of first apueal [45] are 
therefore in our opinion binding on us, unless they are contrary to law, if 
partly of law and partly of fact, or unless there was no evidence to support 
them. We agree with the decision in Gauri Shankar v. Karima Bihi (1). 
This question of the legality of the order of remand could be raised, as it 
was here, by an appeal under s. 588 of the Code of Civil Procedure. It 
was open, according to the rulings of this Court, the propriety of which 
we need not discuss, as they are binding on us, to these appellants to 
have refrained from bringing an appeal against the order and to have 
raised the question of the legality or propriety of that order in an appeal 
against the decree which might ultimately be made by the Court of 
first appeal. That is ttie construction which has been put by this 
Court upon s. 591 of Act No. XIV of 1882. In second appeal, we arc 
bound by tho findings of fact of the Court of first appeal. Wo cannot 
question them, unle.ss they are based upon a misconception of the law or 
have no evidence to support them. It would be an anomaly if, in an 
appeal from an order in the same suit of the Court of first appeal, we could 
do that which wa could not do in an appeal from a decree of the Court in 
that suit, namely, question the findings of fact of the Court of first appeal, 
except upon one of the grounds to which we have alluded. We find that 
there is evidence on the record which shows that, at least from the death 
of Sewa in 1873, Mussammat Raika book up an independent position and 
claimed the profits of the 6-biswa share entered in her name and obtained 
them for her own use. As the widow of Jit Singh, she had absolutely no 
title to the G^biswa share or any part of it. Her only interest, so to speak, 
during the lifetime of her son, and ou his death during the lifetime of 
his widow, was a right to be maintained. Consequently, it not having 
been found, and there being no evidence, that she was allowed posses- 
sion for maintenanco. the Court below rightly found that, at least from 
1873, Baika's possession was adverse. In truth, the plaintiff had not 
set up that Raika had permissive possession, possession by courtesy, 
or possession in lieu of maintenance. The plaintiff came [46] into Court 
on the simple case, which was entirely disproved, that Raika never was in 
possession at all. 

Now, on the findings of the Court of first appeal, if the Full Bench 
decision in Ham Kali v, Kedamath was right, the order of the lower Court 
was right. If that decision has been impliedly overruled by the decision 
of the Privy Council to which we have referred, the defen iants were enti- 

T? Oourt of first appeal to dismiss the appeal to that Court. 

The Full Bench decision in Ham Kali v. EedarTiath was based on a Full 
Bench decision of the Calcutta Court in Srmalh Kur v. Prosunno Kumar 
* (fno8h [2), It appears to na that their Lordships of the Privy Council 

(1) 16 A. 418, (2) 9 0. 934. 
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in the case of Lachlian Kunxoar v. Anant Singh, to which we have 

referred, have impliedly overruled the Full Bench decision of this 

Court, and that article 141 of the second schedule to Act No. XV of 1877 
does not apply where a trespasser has held, as against the widow of a 
sonless and separated Hindu, adverse possession, and that adverse posses- 
sion must in such a case be counted, for the purposes of limitation, from 

the time when such trespasser or other person first began to bold 

adversely to the widow. In our opinion the law on this point and on 
article 141 is exoiained clearly by oiu* brother Burkitt in Hanuman 
Prasad Singh v. Uhagauii Prasad (1). We allow this appeal with costs, 
and, setting aside the order under appeal, we dismiss the appeal to the 
Court of first appeal with costs, and restore and affirm the decree of the 
first Court dismissing the suit with costs. 

Appeal decreed. 


20 A. 46 = 17 A.W.N. (1897) 210. 

AFPELLATH CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 

Hdseni Begam and others (Defendants) v. The Collector op 

Mouadabad (Plaintiff) A' [16bh July, 1897.] 

Citnf Procedure Code, s. 539— TVwsf— for removal of trustee — Par ties— Alienees of 
trustees not necessary parties. 

A suit may properly bo brout^bt and a decree made uoder s. 539 of tho Code 
of Civil Procedure (or the removal of a trustee. Narasimha v. Ayyan [47] 
Clietti Sathoppayyar v. Periasami (3). Rangasnmi Naickan v. Varadappa 
Notc?ca« (4), Chintaman Bajaji Dev v. Dhondo Ganesh Dev (5), Tricumdass 
Miilji V. Khimji Vulllabhdass (6), Sayad Hussein Mian v. The Collector of 
Kaita <7). Sajedur Rajav. Baidyanath Deb <8) 4fo)ii-u(i-dtn v. Soytd-ud dm (9) 
and Sajedur Raja Chowdhuri v. Qour Mohun Das (10) referred to, 

Subbayya v. ATris^ina (11) followed. 

In such a suit as above it is not necessary to make tbe alienees from (he 
trustee defendant parties to tbe suit. Bishen Chand v Syed Nadir (12),. 
Chintaman Bajaji Dev y . Dhondo Qonesh Dev (6) and the Attorney-General v. 
The Port Reeve and others of Avon (13j referred. to. 

[P., 21 A. 200 (203) : 10 Ind. Cas.712 (713) = 14 0.C. 65 (67); R..33C. 789 (804. 805)- 
lOC.W.N. 681 ; 2 C.L.J. 431 ; 2 C.L.J. 460(468); 5 O.C. 110 (112i ;] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. Abdul Majid, for the appellants. 

Mr. E. Chaniier, for the respondent. 

JUDGMENT, 

Burkitt, J. (Knox, J., concurring). — The suit out of which this 
first appeal has arisen was instituted by the Collector of Moradabad 
(under instructions from the Local Government) under the provisions of 
s. 539 of the Code of Civil Procedure. 

The case for the plainti£f is that one Miran Shah, the ancestor of all 
the defendants, had, before his death some fifty years before suit, made' 

* First Appeal, No. 86 of 1896, from a decree of G.J. NichoUs, Eiq , District Judge^ 
of Moradabad, dated the 1st May. 1895. 

(1)19 A. 357. (2) 12 M. 167. 

(51 15 B. 612. (6) 16 B. 626. 

(9) 20 C. 810. (10) 24 C. 416. 

(13) 83 L.J. N.6. Ob. 172. 
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a waqf of mauza Haibafcpur for religious and charitable purposes, for the 
up-keep of a mosque and iniambani ho had founded, for the expenses of 
an annual “ lirs ’’ or religious assembly to commemorate the Pir (jhaus 
Azam, to feed the poor at the “ ur&" and to keep his (Miran Shah’s) tomb 
in repair. It is admitted that mauza Haibatpur had been granted rcvomie- 
free to Miran Shah, who was a man of great piety and sanctity among 
Mussalmans; that the revenue-free grant was made by the Oudh dovorn” 
ment, and that the village still remains viuafi, not having been resumed 
at either of the two settlements which have taken place since the 
British Government came into possession. It was alleged for the 
plaintiff that the village came into the possession [48] of Miran 
Shah’s heirs as trustees, and that they for a considerable time per- 
formed properly their duty as such : but latterly (having become Shiiihs) 
they have, in breach of the trust, treated the trust property as tlieir 
own, have mortgaged and otherwise alienated some portions of it, 
and have pulled down some of the trust buildings and appropriated to 
their own use the value of the materials. The plaintiff accordingly prayed 
for the appointment of new trustees — which of course implies the dismissal 
of the existing trustees ; that the property be declared to be toakf, and 
the defendants be required to furnish accounts and to pay sums which 
they had improperly appropriated in breach of tlie trust. It was also 
prayed that a scheme for the management of the trust should be settled. 

Those of the defendants who appeared first of all raised a plea of 
limitation to the effect that they had been dealing with the property as 
their own for more tlien twelve years. There does not seem to have been 
any discussion as to this plea at the hearing. Clearly, once the trust was 
established, such a plea could not nrevail. They next pleaded want of 
parties, that their transferees should have been made parties. This plea 
was overruled by the lower Court. In the fourth paragraph of the 
written statement, the defendants deny the fact of the endowment, aUegiug 
that the property in dispute was never endowed for charitable purposes 
as alleged by the plaint-ilT on behalf of any party, i.e., for the purposes set 
forth in the plaint." This paragraph, while denying the plaintiff’s case 
as to the trust, may perhaps be regarded as an admission that the objects 
of the alleged Jvaqf as set forth in the plaint are charitable purposes. In 
subsequent paragraphs, the defendants deny that the income of the pro- 
perty in dispute was ever applied to the purposes mentioned in the plaint. 
They also deny the demolition of an imamhara in Haibatpur and of an 
ancestral house in Sambhal. The first portion of this plea — like the first 
paragraph of the written statement — takes advantage of a blunder in the 
plaint, afterwards amended. The imamhara, mosque, &c., were not in 
[49] Haibatnut, but in an adjoining mohalla of the town of Sambhal. 
There is nothing in the plaint about an ancestral house. The seventh 
paragraph of the written statement is important. In that paragraph the 
defendants admit that the uroperty in dispute descended to them from 
Miran Shah, and they add that they spend money on the mosque, inw,m- 
bara and tomb according to their respective positions, a statement which 
at the hearing of this appeal was explained to mean that they were not 
legally bound to spend any money on such purposes, but did so of their 

own free will and pleasure. These are the only pleas which call for 
notice. 

The District Judge gave the plaintiff a decree. The defendants 

appeal. 

The first plea argued for them was that the suit was bad because the 
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transferees from the defendants had not been impleaded. That plea 
was overruled, and we think rightly, by the learned District Judge. In 
support of this contention the learned advocate for the appellants cited the 
case of Bishen Ckand v. Syed Nadir (1), in which, at p. 9, their Lordships 
found themselves unable, in a suit in which all the parties interested 
were not before them, to decide the extent of certain trusts, and whether 
any surplus remained over to the mutaioalli for his private use. We 
cannot see that this case is any authority for the orODOsition that to 
a suit for the execution and administration of a trust the alienees 
of the trust property, who have an interest adverse to the trust are 
necessary parties. In the case of Chintaman Bajaji Dev v. Dhondo 
Ganesh Dev (2) which was a suit under section 539 of the Code of 
Civil Procedure for the execution and administration of a trust and 
for removal of the trustees, who had incumbered and aliona’-cd a 
large portion of the trust property, the incumbraocers and alienees 
were not considered necessary parties. And in the case of The Attor- 
ney General v. The Port Reeve and othera of Avon (3), it was held bv the 
[50] Lords Justices that persons claiming title adverse to a trust cannot 
be made parties to a suit for the execution of the trust. No case has been 
shown to us in which, in a suit under s. 539 of the Code of Civil Proce- 
dui*e, the alienees or incumbrancers have been made parties, and indeed it 
does not appear what relief could bo granted against them under that 
section. We think that a prayer for recovery of possession from such 
persons could not be entertained under that section. The plaiotiff in this 
suit could not institute a suit for possession Such a suit could bo insti- 
tuted only by the trustee. We therefore overrule this plea. 

Next it is contended that the waqf set up by the plaint is bad. as it is 
not for public religious or charitable piirooses. The briefest consideration 
of the purposes of the ivaqf SQt our. above is in our opinion abundantly 
sufficient to show that they are public charitable and religious purposes. 
That plea also fails. 

The last plea of law raised by the appellants is that the suit is bad 
because a suit to remove a trustee cannot be entertained under s. 539 of 
the Code As far as we can ascertain the first donb*; whether such a suit 
wouULlie was suggested by an obiter dictum in the case of Xarasimha 
V. Ayyan Chetti (4), where the learr.ed Judges are reported to have said 
that " it is not at all clear that a suit to rom ivo a trustee can be main- 
tained under s. 539." The question was not decided in the next case, 
Sathappayar v.Pcrrasami(5), as it was held that that case did not come under 
s. 539, the object of the endowment being for private religious purposes, 
namely to perpetuate the spiritual family of a guru. But in the case of 
Subbayya v. Krishna (6) the question was very elaborately argued before a 
Bench of three Judges, and it was held by a majority of the Court that a 
suit to remove a trustee could he maintained under s-539 of theCode of Civil 
Procedure. The same question again came before the Madras High Court 
in Rangasami Natckan LSI] v. Varadappa Naickan (7), when a Bench of 
three Judges (one of whom was the dissentient Judge in the case of Snh- 
baya v. Krishna just mentioned) held that a suit to remove a trustee could 
not be maintained under s. 539 of the Code. In Chintarnan Bajaji Dew. 
Dhondc Ganesh Dev (2), a case already cited, the question was not raised- 


(1) 16 I.A. 1, (2‘ 15 B. 613. (3) 33 L. J. N. S. Cb. 172. 

(4) 12 M. 157. (5) 14 M. 1. { 6 ) 14 M. 186. 

(7) 17 M. 463. 
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It appears to have been taken for granted that such a suit could be main- 
tained. In the c&se Tricumdass Mulji y. Khimji Vultabhdas (1), whicli 
was a suit to administer a public charitable trust, to compel a trustee 
to account, and for the removal from office of that trustee and for 
the appointment of a new trustee, it was held, following the decision 
of the majority of the Bench in Suhh:niy(i v. Krishna (2\ tlnit the 
suit came under s 539, and could not be maintained, as the sanction 
of the Advocate-General had not been obtained. The most recent 
case in the Bombay Court is that of Stujad Hussein Mum v. The 
Collector of Kaira (3), and in it the decision in the previous case 
following the ruling of the mnjority of the Judges in Suhbayya v, Krishna 
was affirmed. There are also two cases in the 20tti volume of the Indian 
Law Reports, Calcutta Series, namely. Snjcdtir Kaja v. Bauhjanath Deb 
at p. 397 and ^lohiuddin v. Sayiduddin at p. 810, the rule laid down 
in which is to the same effect as in the Bombay cases and in Subhanyn 
V. Krishna (2). The case of Snjedur lioja Chowdhuri v. tioiir Mohun 
Das Baishnav the report of which was published after we had reserved 
judgment in this appeal, follows and approves of the decision of the 
majority of the Bench in Suhbayya v. Krishna (2). 

It> this conflict of authority there is t»ndouhtedly a preponderance of 
judicial decisions in favour of the proposition that a suit to have a trustee 
removed and another appointed in his place is a suit which is covered by 
the provisions of s. 539 of the Cod*^ Civil Procedure. We have 
considered and studied the elaborate judgments of the Madras High 
Court in the cases in [52J the 14th and 17rh volumes of the Madras 
Rep' rts. After mature consideration our opinion is in conformity with 
that expressed by the majority of the Bench in Snbhayyn v. Krishna <2). 
We entirely concur in the elaborate judgment of Mr. Justice Weir 
and in the reasons he gives for the conclusion at which he arrived. We 
feel we can add nothing to it. Wo hold therefore that this suit is not 
bad because of the prayer' for the removal of the existing trustees. 

On the merits we are of opinion that the appellants have failed to 
make out their case. That mauza Haibatpur was granted free of revenue 
to Miran Shah, though a Sunni, by the Shiah Government of Oudh, on 
account of his character for holiness and sanctity is not denied. It is 
also admitted that the British Government has continued the muafi to 
Miran Shah’s family up to the nresentday. The exhibits Record Nos. 
18C and 19C show the reason why Government at the last settlement, 
instead of resuming the munfi grant (as it might have rione), allowed it to 
continue. The first paragraph of the wojib-ul-arz No. 18C shows the 
reason for the continuance of the muafi to be because mauza Haibatpur 
is a mahal “appropriated to charitable expenses in connection with a 
mosque, and * ’ of Ghaus Azam.” And the same reasons 

for the continuance of the muafi are given in Record No. 190 drawn up 
some three years later. We think these facts are most significant and 
important. It is admitted that Miran Shah left do son living at his 
death anri that be was succeeded by bis daughters (three in number), 
whose descendants are now in possession of Haibatpur. Why should 
the grant have been continued to them revenue free, unless bf^cause 
of Miran Shah having dedicated Haibatpur to charitable and reli- 
gious purposes ? It is not even suggested that these descendants of 
Miran Shah in the female line had any personal claims to receive 

(li 16 B. 696. (3) 14 M. 166. (3) 2\ B. 48. (4) 24 0. 418. 
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a revenue-free grant at the hands of the British Government, nor is 

^hat, either at the settlement of 1846 or at the subsequent 
[53] settlement of about 1874-7-5, any such personal claims were put 
forward. Cleariv the munfi was continued at settlement because of the 
reasons stated in Record Nos. 18C and 19C. Here we svould refer to the 
attested copy (Record No. 74C.) of a deposition by Sayyed Hasan, a 
pleader who appeared for Musammac Huseni Begam (ona of the appellants 
here), in a partition case, in whicli it was sought to have mauzi Haibat- 
pur partitioned among the descendants of Miran Shah in 1889. The 
pleader in tliat deposition on behalf of his client, the defeiidanb-appcillaot 
Musaiimiat Huseni Begam, in the clearest terms declared mau;^a Haibat- 
pur to be endowed property, the income of which was applie 1 to the 
mosque, the imambara and the " iirs," and that it was so applied by his 
client hs 'niuto.woUi jointly with the other )nutfiivallis. To the same 
effect is a pecirion, No. 75C of the record, filed in the same partition 
proceedings by Musamraat Muhamdi, one of the defendants to this suit, 
now deceased. The genuineness of the petition i-i proved by the 
evidence of Muhammad Husen, son of Musamraat Muhamdi. This 
petition is much to the same effect as the deposition just mentioned 
above, it states that mauza Haibatpur is endowed property, and that it 
was granted mtmfi in 1840 to Miran Shah for charitable purposes. No. 76C 
of the record is an attested copy of another deposition made by the 
pleader Sayyed Hasan in July 1889, on behalf of Musammat Huseni 
Begam in tlie partition case. This deposition emphasizes the pleader’s 
former sratoment. and further makes mention of pacers relating to the 
settlement of 1846, conies of which papers the witness produced to the 
official making the partition. Tlie appellants have not attempted to pro- 
duce any of ilio papers just ni'^ntioneJ. though, as they wore produced by 
Musammat Iluseni’s pleader in 1889, it may be presume 1 she has pos- 
session of them now. There are further on recur'! two petitions, Nos. 78C 
and 79C, dated the 2 Ist of January and 24th of February 1890, tiled 
by Sayyed Asghar Hasan (one of tho dofondants-appellants) before the 
revenue authorities in mutation of names proceedings, in both of which be 
asserts that [54] mauza Haibatpur is an endowed village, tho revenue of 
which is devoted to the mosque, imambara, urs of Ghaus Azam and 
support of tbo mutawallis. In No. 780 it is alleged that the wajibalarz 
(record No. 180 was prepared as proof of those facts. Tim documentary 
evidence detailed above establishes io our opinion a very strong case in 
favour of the plaintiff respondent. 

The defendants appellants did not produce any documentary evidence. 
They have contended themselves with calling four witnesses, three of 
whom are worthless, while the deposition of the fourth, Intizam Ali, is 
more favourable to the respondent’s case than to the Hpnellants’. 

The respondent has called three witnesses, Kazi Imam Ali, Sheikh 
Wilayat Ali and Masiat-uliah, all of whom wore acquainted with Miran 
Shah. Their evidence most strongly supports the respondent’s case, 
showing as it does that Miran Shah himself built the mosque and imam- 
bara and expressed his intention of dedicating the income of Haibatpur 
to their support. One of the witnesses professes to know of, and to have 
been present at, the execution of the waqf by Miran Shah. Two of them 
also speak of how the descendants of Miran Shah have now discontinued 
the charities and demolished the buildings. 

Having now discussed all the material evidence in the case, it appears 
to us that there is a great mass of evidence in favour of the plaintiff which 
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the appellants have in no way attempted to rebut. We have no hesitation 
in finding, concurring therein with the Court belovv, that Miraii Sliali did 
before his death dedicate mauza Haibatpur as a wa(j/ for the religious and 
charitable institutions mentioned in the plaint, which ho had established, 
the mosque, the tmatndara, the “ urs ” of Ghaus Azam, Ac. We liiid that 
mauza Haibatpur devolved on the daughters of Miran Sliuh and 
on their descendants in trust for the performauoe of the religious 
and charitable purposes to wiiich Miran Shah liad dedicated the 
village. We concur with the lower Court in holding that the plaintiff is enti- 
tled to the declaration he has obtained as [56]to mauza Haibatpur beiug 
wag/ property, and in the finding that the defendants are in possession as 
trustees of the wag/ and have no proprietary rights in Haibatpur. Wo 
find that the trustees have grossly violated thoir duties as such, that they 
have failed to apply any portion of the income of the village to the pur- 
poses of the trust, that they have appropriated the income to their own 
private purposes and that they have dilapidated and dismantled the build- 
ings constructed by Miran Shah, and have put into their own pockets the 
value of the materials of the imambara. We further find that they have 
wrongfully alienated portions of the endowed property and that they have 
denied that they are trustees and claim to be proprietors of Haibatpur in 
their own right. Such trustees should not in om' opinion be permitted 
to remain any longer in possession of the trust properly. We therefore 
direct their removal and that possession of the trust property be transferred 
to the mu/awaf/i who has been nominated by the learned District Judge. 
We may add that, as no observations were addressed to us on either side 
either for or against the scheme for the administration of tlie trust prepared 
by the District Judge, we refrain from making any remarks as to it. The 
only questions argued before us are those which wo have discussed in this 
judgment. We dismiss the appeal with costs. 

A})peal dismissed. 
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Before Sir John Edge, Kl., Chief Justice, Mr. Justice Blair and 

Mr. Justice Burkitt. 

Qubbn-Empbess V. Amba Prasad.* [14th December, 1897.] 

Act No. XLV of I860 {Indian Penal (Jode), «, l 24 iA— Exciting disaffection -Meaning of 
term "disaffection" explained. 

Aoy one who, by any of the meaos referred to m e. 124>A of tho Indiaa 
Peaal Code, excites, or attempts to ozoito, feelings of hatred, dislike, ill-will, 
enmity or hostility towards the Government established by law in British Indi.a, 
excites or attempts to excite, as the case may be. fseling-t of *MisaffectioQ 
as that term is used in s. 124-A. Such feelings are necessarily inconsistent 
[SBJ with and incompatible wiib a disposition to render obedience to the lawful 
authority of Government and to support that Government against unlawful 
attempts to subvert or resist it. The term *' disaffection ** may be taken as 
synonymous with "disloyalty.” The ordinary meaning of the term '^disaffection” 
as used in s. 124-A is not vane 1 by the explanation appended to that section. 

When a person is charged with having committed the offence punishable under 
8. 124-A of the Indian Penal Oode, bis intention may be inferred from one 
particular speech, article or letter, or from that speech, article or letter consi- 
dwed in ooniunotion with what such person has said, written or published onanother 
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The facts of the case are fully stafed in the judgment of the Court. 
i\Ir. lioshnn Lai, for the appellant. 

The Government Advocate (Mr. E. Chamier], for the Grown. 

The judgment of the Court G-jD(iE, (LJ., Blair and BuRKITT. JJ.) 

was delivered by EniiE, C.J. : — 


or other occasions. Where it is ascertained that the intention of Huoh person 
to excite feelinfijs of disaffection to the Government establi«»bcd by law in 
Britisn Indi^i, it is immaterial whether or not the words spok-^n, written or 
pablishei could htv.> the effwt of -xc-ting such feclingd of rjisiffec ion, huH it U 
immaterial whether ih • words were t'ue or were false. aaJ, except on the 
question of punishment, or in a case in which the speaker, writer or publisher is 
chirgedwith having oxcired such feelings of disaSectico. it immaterial whether 
or Q..t the words did in ftet excite -uch fet-lings of disaff^cti'>n. Queen Emuress 

V. J .q^'Hdra Clrtwier B}se{\], I>i re Hie petiiion of IS d Gi'xg-idk'ir Tdak \i) 
referred to. 

[F., lOBim. L.R. Si'i;S7.#) = 3 Cr. L.-J. 231 ; R,. 38 C- 253 i25H)=l5 C-W N. 141 
(UU)^=* U Cr. L J d ;7 if;G9) = 8 Ind Oa< 531 ; 32 M. 3 (15) =j M L T. I aad 16 
= y Cr. L.J. 104 (114) = I Ind. Ca^. 22 

[N.B.— For ,»n i.trly s-ag>j of the CHc, se j 17 A.W.N. (1397), 25.— ED.] 


JUDGMENT. 

Amba Prasad was committed by the Magistrate of Moradabad to 
the Court of Session of Moradabad for trial on a charge that on or about 
the T4th of July 1897, he did attempt to excite feelings of disaffection to 
the Government established by law in British India by publishing in 
a newspaper cilled the Jdmi-ul-ulam, of which he was proprietor, editor 
and publisher, an article entitled Azadi hand hone se knbal namuna" 
and liad thereby committed an offence punishable under s. 12-LA 
of tlie Indian Penal Code and within the cognizance of the Court 
of Session. In his examination before the Magistrate of MoraHabad 
uu-ler s. 364 of the Code of Criminal Procedure, 1882, [57] .Vrnba Prasad 
stated tliat he had published the issues of the Jami-nl-nlam, dated 
respectively 21st M u'ch 1897, 7th April 1397. 21st .Aoril 1897, 7th May 
1897, 14th July 1897, 21st July 1897 and 28th July 1897. Tue articU on 
the publica’ion of whicli the charge was founded was contained in the 
issue of the newspaper of the 14th of July 1897. 

In the Court of Session of Moradabad, Amba Prasad stated that his 
father’s name was Cobind Prasad, a Knyesth, and that he, Amba Prasad, 
lived in Moradabiid, and was 35*36 years of age. Upon the charge being 
read lo him Amba Prasad pleaded guilty. Upon being asked: — “Do you 
wish to give any reasons as to why you snould not be punished for this 
offence?” — Amba Prasad replied: — “I can give no reason. Through 
inexperience I have committed tliis fault, for whicli I am very ashamed, 
and I wish to throw myself unconditionally upon the merev of the 
Government, This is all I wish to say.” The Court of Session accordingly 
found Amba Prasa i guilty of the offence of wnich he had pleaded guilty, 
and under s. 124-A of the Indian Penal Code sentenced him therefor to 
eighteen months’ rigorous imorisonment. From that sentence Amba 
Prasad has appealed to this Court. In the petition of appeal the grounds 
of appeal are stated as follows : — 

1. “ That the prisoner appellant having pleaded guilty, having ten- 
dered an unqualified apology for the offence with which he was charged, 
and having thrown himself entirely upon the mercy of the Court, the 
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sentence of 18 months’ rigorous imprisonment passe l upon him by the 
learned Sessions Judge is too severe. 

2. That the judgment of the lower Court nowhere discloses the fact 
that the article upon which the prisoner appellant has been convicted 
was of such a serious character as to make its writer liable to a very 
heavy punishment. 

3. That the lower Court, in holding that a term of 18 months’ 
rigorous impr^onmenr. was in the case of the appellant a mild sentence 
upon the authority of the case of Queen-EmprcSH v. [68] 'i/lnk, has 
failed to take into account the difl'erentiating circumstances which make the 
appellant’s offence very much less serious and tlicrefore deserving of a 
much lighter sentence. 

4. That theie is nothing on record which, after the appellant’s plea 
and apology, would make him liable to anything more than a nominal 
punishment. 

5. That upon the foregoing grounds the prisoner appellant irays 
for mitigation of the sentence passed upon him by ihe lower Court.” 

In order to determine whether or not this appeal should bo allowed, 
and, if allowed, to what extent, it is necessary to consider s. 124 A of tlie 
Indian Penal Code and to arrive at a conclusion as to the degree of 
culpability in Amha Prasad to be fairly and reasonahlv interred from his 
acts. The section is as follows : — 

124'A. Whoever by words, either spoken or intended to be read, or 
by signs, or by visible representation or otherwise, excites, or attempts to 
excite, feelings of disaffection to the Government established by law in 
British India, shall bfe punished with transportation for life or for any 
term, to which fine may be added, or with imprisonment for a term 
which may extend to three years, to which tine may be added, or with 
fine. 

Explanation , — Such a disapprobation of the measures of tlie Govern- 
ment as is compatible with a disposition to render obedience to ihe law- 
ful authority of the Government and to support the lawful authority of 
the Government against unlawful attempts to subvert or resist that 
authority, is not disaffection. Therefore, the making of comments on the 
measures of the Government, with the intention of exciting only this 
species of disapprobation, is not an offence within this clause.” 

That section has been under judicial consideration by Sir Comer 
Petheram in the Queen- Empress v. Jogendra Chnndtr Bose (Ij ; by Mr. 
Justice Strachey on the trial of Bal Gangadhar Tilak in the Bombay 
High Court ; by a Full Bench of the [69] Bombay High Court, 
consisting of Sir Charles Farran, C. J., Mr. Justice Candy and Mr. Justice 
Strachey, on the application of Bal Gansarlhar Tilak for leave to 
appeal to Her Majesty in Council ; by a Board of the Judicial Committee 
of Her Majesty’s Privy Council, consisting of the Loid Chancellor, Lord 
Hobbouse, Lord Davey and Sir Richard Coucli, on the application of Bal 
Gangadhar Tilakfor special loavetoappedto HerMajestyinCounoil; and by 
Sir Charles Farran, 0. J., Mr. Justice Parsons and Mr. Justice Ranade in 
the appeal of Ram Chandra Narayan and Kishnaji Dhondu from the order 
of conviction and sentence of the Sessions Judge of Satara in their case. 

If there be any difficulty as to the true meaning of S.124-A of the Indian 
Penal Code it is caused by the Explanation which forms part of that section. 
In the Queen-Empress v. Jogendra Chunder Bose (1) it was contended by 
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the counsel for the accused persons that " disaffection” and “ disapproba- 
tion” were synonymous words and had one aud the same meaning. On 
that contention it was observed by Sir Comer Petheran3, arid in our opinion 
correctly, having regard to the question before him : — “ If that reasoning 
were sound, it would ho impossible for any person to be convicted under 
the section, as every class of writing would be within the explanation.” 
Sir Comer Pethoram thus defined “ disaffection ” and “ disapprobation ” 
as those words >u*e used in s. 124-A : — “ Disaffection means a feeling con- 
trary to affection, in other words, dislike or h-ttrcd. Disapprobation 
means simply disapproval. It is quite possible to disapprove of a man’s 
sentiments or action .and yet to like him. The meaning of the two words 
is so distinct that T feel it hardly necnssary to tell you that the conten- 
tion of ^Ir. Jackson cannot be sustained. If a person uses either spoken 
or writfen words circulated to create in the minds of the persons to 
whom they are addressed a disposition nat to obey the lawful authority 
of the ( lOvevnm-m'. or to subvert or resist that authority, if and 
when occasion should arise, and if ho does so with the intention 
[60] of creating such a disposition in his hearers, he will be guilty of the 
offence of attempting to excite disaffection within the meaning of the 
section, though no disturbance is brought about by his words or any 
feeling of disaffection, in fact, produced by them. It is sufficient for the 
purposes of i lie section that tlie words used are calculated to excite 
feelings of ill-will against the Government and to hold it up to the hatred 
and contempt of the people and that they were used with the intention 
to create suc)i feeling.” 

The chiirge which was before the jury in Queen-Empress v. Jogendra 
Chiinder Bose was that the accused had attempted to excite feelings of 
disaffection to the Government established by law in Briti'sh India, and 
was not that they had in fact excited feelings of disaffection to the 
Government established bv law in British India: and it is in relation to 
that charge which was before the jury that Sir Comer Petheram’.s direc- 
tion to the jury must be read. Later on in his direction to the jury Sir 
Comer Petheram. in r**ferring to the articles in respect of the publica- 
tion of which the charges under s. 124-A arose, said: — “Were those 
articles intended to excite feelings of enmity against the Government, 
or, on tlie other hand, were they merely expressing, though in strong 
language, disapprobation of certain Government measures ? You will 
bear in mind that the question you have to decide has reference 
to the intention, and, in fact, the crime consists of the intention, for 
a man iniglit lawfully do the act without the intention. The evidence of 
the intent can only be gathered from the articles. Tiie ultimate object of 
the writer may be one thing, but if. in attaining that object, he uses, as the 
means, the exciting of disaffection again'^t the Government, then he 
would be guilty under section 124-A. If you think that these people, with 
the object of procuring the repeal of the .\go of Consent Act. or of increas- 
ing the sale of their pap‘=»r, disseminated these articles, intending to excite 
feelings of enmity, you w-ill be bound to find a verdict of guilty.” 

Mr. Justice Strachey in his direction to the .Jurv in Queen-Empress v. 
Bal Gangadhar Tiink, in explaining section 124-A [613 in reference to the 
charges in that case before the jury, said: — “ I agree with Sir Comer 
Petheram in the Bangobasi case, that disaffection moans simoly the absence 
of affection.” If that sentence had stood alone and was not explained by 
what followed, it would no doubt have constituted a misdirection. 

“ Disaffection ” necessarily implies an absence of affection, but a mere 
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absence of affection is not “disaffection ” within, the ineaQing of sectioo 
124-A. Mr. Justice Strachey in that part of his direction which immedi- 
ately follows the sentence which we have quoted made it perfectly plain 
yvnat in his opinion disaffection,” within the meaning of section IJi-A is. 
He said : — 

It means hatred, enmity, dislike, hostility, contempt and every form 
of ill-will to the Government. ‘Disloyalty’ is perhaps the best genual 
term, comprehending every possible form of bad feeling to the Govern- 
ment. That is what the law means by the disaffection which a man 
must not excite or attempt to excite : he must not make or try to make 
others feel enmity of any kind towards the Government. You will observe 
that the amount or intensity of the disaJTection is absolutely imniiitcrial, 
except perhaps in dealing with the question of punisiunent : if a man 
excites or attempts to excite feelings of disaffection, great or small, he is 
guilty un.ier the section. In the next place it is absolutely immaterial 
whether any feelings of disaffection have been excited or not by the 
publication in question. It is true that there is before you a charge 
against each prisoner that he has actually excited feelings of disaffection 
to the Government. If you are satisfied that he has done so. you will of 
course find him guilty But if you shoul 1 hold that that charge is not 
made out and that no one is proved to have been excited to entertain 
feelings of disaffection to the Government by reading these articles, still 
that alone would not justify you in acquitting the prisoners. For each of 
them is charged not only witli exciting feelings of disaffection, but also 
with attempting to excite such feelings. You will observe t hat tlie section 
places absolutely on the same footing the successful exciting of feelings of 
disaffection and the unsuccessful attempt to excite [62] them ; so that if 
you find that either of the prisoners has tried to excite such feelings in others, 
you must convict him. even if there is nothing to show that ho succeeded. 

Again it is important that you should fully realize another point. 
The offence consists in exciting or attemptine to excite in others certain 
bad feelings towards the Government. It is not the exciting or attempt- 
ing to excite mutiny or rebellion, or anv sort of ac ual disturbance, great 
or small. Whether ariy disturbance or outbreak was caused by thf-se 
article-t is absolutely immaieriHl. If tfie accused intended by the articles 
to excite rebellion or disturbance, his act would doubtless fall within 
8. 124-A, and would probably fall within otner sections of the Penal Code. 
Bub even if ho neither excited nor intended to t-xcito any relieilion, or 
outbreak or forcible resistance to the authority of the Government, still, if 
he tried to excite feelings of enmity bo the Govurnin^nb. that is sufficient to 
make him guilt.v under the section. 1 am aware that some distinguished 
persons havebhonght th.it there can be no offence against the section unless 
the accused either counsels or ouggssts rebellion or forcible resistaoco to the 
Government. In my opinion that view is absolutely opposed to the express 
words of the section itself, which as plainly as possible makes the exciting 
or atfempting to excite certain feelings, and not the inducing or attempting 
to induce to any course of action, such as rebellion or forcible resistance, 
the test of guilt.” 

In directing the jury as to the meaning and effect of the Explanation 
^ Justice Strachey said : — 

Observe first that, as I have already said, while the first clause shows 
affirmatively what the offence made punishable by the section is, the ex- 
planation states negatively what it is not. It says that something ‘ is not 
oieaffeotion* and is not an offence within this clause.’ Therefore its object 
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is to protect from the condemnation pronouncr'd by the first clause certain 
acts which it distinguishes from the disloyal attempts which the first 
clause deals with. The next and most important point for you to bear 
in mind is that the thing protected by the exulanation is ‘the making of 
[63] commeuts on the measures of the Government with a certain inten* 
tion.’ This shows that the explanation has a strictly defined anil limited 
scope. Observe that it has no application whatever unless you come to 
the coDclusion that the writings in question can fairly and reasonably be 
construed as ‘the making of comments on tlie measures of the Govern- 
ment.' It docs not apuly to any sort of writing except that. It does 
not apply to any writiog which consists no% merciv of comments upon 
Government measures, but of attacks upon the Govermnont itself. It 
would auply to any criticisms of legislative enactments, such as the 
I'ji'idemic Diseases Act, or any particular tax, or of administrative mea- 
sures. such as the steps taken by the Government for the suppression of 
plague or famine. But if you come t-) the conclusion that Uiose writings 
are an attack, not merely upon such measures as these, but upon the 
Government itself, its existence, its essenti il characteristics, its motives 
or its feelings towards the people, then you must put aside the oxclanation 
Jiltogother and apply the first clause of the section. In the next place, 
suuposing that you a^’O satisfio I that those writings cm fairly and reason- 
ably be construed as ‘ coiiimonts on the measures of tlie Government' 
and not as attacks upon tlie Government itself, 'itill you cannot auply 
the explanation unlo'>s you believe that such comments were made with 
the intention of exciting only * such a disapprobation of the measures of 
the (iovernment as is compatible with a dispo.itim to render obedience to 
tholawfulauthorifcy of the Government and to support the lawful authority 
of the Government against unlawful attemp^'^ su’ivert or resist that 
authority.' This, you will see. draws a distinction between attempting to 
excite feelings of ‘disalTection’ to rhe Government, and intending to excite 
only a certain species of ' disapprobation' of Government measures; and 
pro'.ects the latier only. What is the meaning of ‘disapnrobation’ of 
GoV'^rnniont measures as contrasted with ‘disall 'ction to the Govorninent ? 
I agree with Sir Comer Pethoram that while disati'ection m ans the 
absence of affection, or enmity, disapprobation means simply disapuroval ; 
and r.hat it is quite possible to like or [64] ho loyal to any one, whether an 
individual or a Government, and at thesiine time to disapprove strongly of 
his or its measures. This distinction is the essooco of the sect ion. It shows 
clearly what a public sneaker or writer tnay do, an! wliat ho iiriy not do. 
A man may criticise or comment uoon anv measure or act of the Govero- 
raent. whether legislative or executive, and freely express his opinion upon 
it. He may discuss the Income-Tax Act. the Epidemic Diseases Act, or any 
military exuedition. or the suopression of plague or famine, or the 
administration of justice. He may exoress r-he swongest condeinnation 
of such measures and he may do so severely, and even unreasonably, 
perversely and unfairly. So long as he confines himself to that, he will be 
protected by the explanation. But if he eoos beyond that, and. whether 
in the course of comments upon measures or not, holds up the Govern- 
menc itself to the hatred or contempt of his readers, — as, for instance, by 
attributing to it every sort of evil and misfortune suffered by the peoplCr 
or dwelling adversely on its foreign origin and character, or imputing to it 
base motives, or accusing it of hostility or indifference to the welfare of 
the people — then he is guilty under the section, and the explanation will 

not save him. 
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“ The object of the explanation is to protect honest journalism and 
hond fide criticism of public measures and institutions with a view to 
their improvement, and to the remedying of grievances and abuses, and 
to distinguish this from attempts, whether open or disguised, to make 
the people hate their rulers. So long as a journalist observes this 
distinction he has nothing to fear. It seems to me that this view of the 
law secures all the liberty which any reasonable man can desire, and 
that to allow more would be culpable weakness, and fatal to the interest 
not only of the Government but of the neople. But now there are otlier 
words in the explanation which we liave still to consider. To come 
within the protection of the explanation, a writing must not only bo the 
making of comments on Government measures with the intention of 
exciting only disapprobation of them as distinguished from [65] disailec* 
tion to the Government, but the disapprobation must be ‘compatible’ 
with a disposition to render obedience to the lawful authority of the 
Government and to support the lawful authority of the Government 
against unlawful attempts to subvert or resist that authority. 

" What that means is that even exciting disaoprobation of Govern- 
ment measures may be carried too far. For instance, if a man published 
comments upon Government measures which were not merely severe, 
unreasonable or unfair, but so violent and bit .er, or accompanied by such 
appeals to political or religious fanaticism, or addressed to ignorant people 
at a time of great nublic excitement, that persons reading those comments 
would carry their feelings of hostility beyond the Government measures 
to their author, the Government, and would become indisposed to obey 
and support the Government, and if it could fairly be gathered from 
the writing as a whole that the writer or publisher intended these results 
to follow, then he would bo guilty under the section and would not be 
protected by the explanation. Observe the nature of this disposition ’ 
which makes the whole difference between a ‘ disapprobation ’ of measures 
which amounts to ‘disaffection ' to the Government, and a disapprobation 
which does not. It is not merely ‘ a disposition to render obedieoce to 
the lawful authority of the Government.’ It is a disposition both to 
render obedience and also to support the lawful authority of the 
Government against unlawful attempts to subvert or resist it. And it is 
a disposition to supnort that lawful authority against unlawful attempts 
not only to ' resist ’ it — that is, to oppose it, but also to subvert ’ it 
that is, to weaken and undermine it by any unlawful means whatever. 
And lastly, it is a disposition to support the Government against all such 
unlawful attempts whenever occasion may arise, not only against any 
particular unlawful attempt, proceeding or impending at the time of the 
publication.” 

In refusing the application of Bal Gangadhar Tilak to the Bombay 
High Court for leave to appeal to Her Majesty in [66] Council 
Sir Charles Farran, C. J., in delivering the judgment of the Full Bench 
said : — 

" The other ground upon which Mr. Russell has asked us to certify 
that it is a fit case to send to the Privy Council is that there has been 
misdirection, and he based his argument on one major and two minor 
grounds. The major ground is that the section cannot be said to have 
been contravened unless there is a direct incitement to stir up disorder 
x>r rebellion. That appears to us to be going much beyond the words of 
the section, and we need say no more upon that ground. The first of the 
minor points is that Mr. Justice Strachey, in summing up his case to the 
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jury, stated that disaffection meant the absence of affection ; but, although 
if that phrase has stood alone, it might have misled the jury, yet, taken in 
connection with the context, we think that it is impossible that the jury 
can have been misled by it. That expression is used in connection with 
the law as laid down by Sir Comer Petherain in Calcutta in the 
Bangobasi case. Tiiere Sir Comer Petheram, instead of using the words 
absence of affection,’ said ‘contrary to affection’ and i f tlie words ‘ contrary 
to affection had been used instead of ‘absence of affection’ in this case, 
there can be no doubt that the summing up would have been absolutely 
correct. Taken in connection with the context it is clear that by absence 
of affection the Judge did not mean the negation of affection, but some 
active senliment on the other side. Upon that point we cannot certify 
that this is a lit case for appeal. In this connection, it must bo remem- 
bered tliat it has not been alleged that there was a miscarriage of 
justice. The last point is in reference to the definition of the word 
Govemment It is a very minor point : but, striking out the words 
(which were not in the ot iginal charge) Mr. Russell has alluded to. we 
cannot see tlnit there has been any misdii'cction as to the meaning of the 
word Government.’ We, therefore, think the application must be 
refused.” 

On the application of Bal Gangadhar Tilak to tlio Judicial Cotn- 
mittee of Her Majesty's Privy Council for special leave [67] lo appeal 
to the Oueeu in Council Mr. Justice Strachey’s direction to the jury was 
elaborately criticised by an eminent counsel of tlie English Bar. In 
delivering the judgment of the Judicial Committee the Lord Chancellor is 
repoiUd to have said : — “ Tlieir Lordships are of opinion, taking the view 
of the whole of the summing up, which is of very great length, that there 
is nothing in that which, in their Lordsiiips’ opinion, calls upon them to 
indicate any dissent from or necessity to correct what is therein contained. 
Looking at the summing up as a wliole, and looking at each part of what 
was said by the light of what else was said, speaking generally of the 
argument which has been presented to their Lordships, they are of opinion 
that no case has been made out, consistently with the rules hy which 
tbeir advice to Her Majesty lias been guided hitlierto in giving leave to 
appeal in criminal cases, and therefore they will Inimhly advise Her 
Majesty that tliis is not a case in which leave should bo granted.” (1). 

So far as we can form an opinion from the imperfect report before U9 
of the judgments of the Bombay High Court in the Safcara case, we infer 
that Sir Charles FaiTan, C.J., held the same opinion as to the meaning and 
effect of s. 124A. of the Indian. Penal Code as was expressed byMr. Justice 
Strachey in the case of Bal Gangadhar Tilak, and that an attempt 
to excite feelings of disaffection to the Government is equivalent to 
an attempt to produce political hatred of Government as established by 
law, to .excite political discontent and alienate the people from their 
allegiance. Sir Charles Farran apparently also held, and in our opinion 
rightly, that a man may be guilty of the offence of attempting to excite 
feelings of disaffection against the Government established by law in British 
India although in the particular article or speech he may insist upon the 
desirability or expediency of obeying and supporting Government- 
The reports which are before us of the judgments of Mr. Justice 
Parsons and Mr. Justice Banade in the Satara case are too [68] 
imperfect to enable us to form an opinion as to their construction 


(1) 14 Times L.R. SO. 
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.of 8. 124-A. If their construction of s. 124-A. differs materially from 
the construction placed upon that section by Mr. Justice Strachey, 
it necessarily follows that their construction would not be accepted as 
correct by the Judicial Committee of the Privy Council, which accepted 
■ Mr. Justice Strachey’s direction to the jury in Bal Gangadhar Tilak's 
case as a sufficient and a not misleading direction. 

In our opinion anyone who, by any of the means referred to in 
s. 124A. of the Indian Penal Code, excites or attempts to excite feelings of 
hatred, dislike, ill-will, enmity or hostility towards the Government esta- 
blished by law in British India, excites or attempts to excite, as the 
case may be, feelings of '* disaffection " as that term is used in 
8. 124-A. no matter how guardedly he may attempt to conceal his real 
object : It is obvious that feelings of hatred, dislike, ill-will, enmity 
or hostility towards the Government must bo inconsistent with 
and incompatible with a disposition to render obedience to the law- 
ful authority of the Governmenc and to support that lawful autho- 
rity against unlawful attempts to subvert or resist it. The “dis- 
approbation of the measures of the Government” may or may not in any 
particular case be the text upon which the speech is made or the article or 
letter is written, but if. upon a fair and impartial consideration of what 
was spoken or written, it is reasonably obvious that the intention of the 
speaker or writer was to excite feelings of disaffection to the Government 
established by law in British India, then a Court or a jury should find that 
the speaker or writer or publisher, as the case might be, had committed the 
offence of attempting to excite feelings of disaffection to the Government 
established by law in British India. To paraphrase is dangerous, but it 
appears to us that the “ disaffection" of s. 124A, is ** disloyalty — that 
is the sense in which the word “ disaffection” has been Kenerally used 
and understood during the century. We are further of opinion that 
the ordinary meaning of disaffection in s. 124A., having regard to the 
[69] evils at which s. 124 A strikes, is not varied by tlie explanation 
contained in the section. 

The intention of a speaker, writer or publisher may be inferred from 
the pariicular speech, article or letter, or it may be proved from tliat 
speech, article or letter considered in conjunction with what such speaker, 
writer or publisher has said, written or published on another or other 
occasions. Where it is ascertained that the intention of the speaker, 
writer or publisher was to excite feelings of disaffection to the Govern- 
ment established by law in British India, it is immaterial whether or not 
the words spoken, written or published, could have the effect of exciting 
Buoh feelings of disaffection, and it is immaterial whether the words were 
true or were false, and, except on the question of punishment, or in a 
case in which the speaker, writer or publisher is charged with having 
excited such feelings of disaffection, it is immaterial whether or not the 
words did in fact excite such feelings of disaffection. 

In the case before us Amba Prasad has pleaded guilty to an attempt 
by the publication of the article in question in the issue of bis newspaper 
of the 14th of July 1897, to excite feelings of disaffection to the Govern- 
ment established by law in British India. He was well advised to plead 
guilty, as on an examination of that article the only possible defence open 
to him was that of insanity. His counsel before us could not suggest that 
there was the slightest justification or excuse for the gross and libellous 
charges against the Government contained in the article. Amba Prasad in 
publishing that article could have had but one object in view, and that was 
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^ excite amongst Her Majesty’s Indian subjects, and particularly amongst 
Her Munammadan subjects, feelings of disaffection, disloyalty to the Gov- 
ernment established by law in British India. The particular article taken in 
conjunction with other articles published in his newspuper on dates upon 
which, according to his own statement in the Magistrate’s Court, he pub- 
lished his newspaper, shows that his object was to excite nob merely 
passive disaffection, whicii in itself is an offence within s. 124A. of 
[70] the Indian Penal Code, but active disloyalty and rebellion amongst 

criminal offence which Amba 
Prasad committed is an exceedingly grave one. That offence ho committed 
regardless of the ruin, misery, and punishment which would have fallen 
on any of his fellow-countrymen who might have been so ignorant as to 
behove tliat the statements which he published were true, and wlio, acting 
on such belief, miglit have entered upon a course of active disloyalty to 
the Goveinmont. Amba Prasad is not a Muliaminadan ; he is a Kayesth. 
It ma^ be assumed, from the fact tliat Amba Prasad was not for some 
considerable time to be found to meet this criminal charge, that, if his 
Muhammadan fellow-subjects had been induced bv what he published to 
enter upon a course of active disloyalty, Amba Prasad would have been 
at a safe distance from tlio place of danger. 

Amba Prasad alleges in his grounds of apreal that his plea of guilty 
and an apology, which ho tendered after he had been committed for trial, 
entitled him to have only a nominal punishment inflicted upon him. His 
conviction was inevitable. An apology, particularly made after commit- 
ment, in such a case as tliis, need not be considered. Having regard to 
the gravity of the offence which Amba Prasad commifted and to the 
misery, ruin and punishment which ho might have brought upon ignorant 
people, the sentence whicli was passed upon him was entirely inadequate. 
We dismiss this appeal. 


20 A. 70 = 17 A.W.N. (1897) 162. 

RBVISIONAL CRIMINAL. 

Before Sir John Eihje, Kt., Chief Justice, and Mr. Justice Blair, 


C^deen-Empress r. Makunda and another.^' [8th July, 1897.] 


Act No. XXll of 1881 (Excise Adh ss. 27. 28. 29. 32, 34 and il—Act No XII of 1896 
*s. 36, 37. 38, 41, 57— Excise Officer-Jurisdiction. ' 


Held that an officer invested with powers under ss. 27. 29 and 29 of Act 
No. XXIIof 1881, who had power in certain events to take the case before a 
Magistrate under s. 32. was an '‘excise officer” within the meaning of s. 47 
of tbe Act. Queen-Empress v. Ram Ckaran (1) overruled. 

(446) = A.W.N. (1908) 157 = 8Cr. L.J. 5; R.. 103 P.L.B. 

1903* J 


[71] Makunda andBadam were convicted of an offence under ss. 12 
and 39 of Act No. XXH of 1881 (Excise Act), and sentenced to finea- 
They were arresbedand challaned by a Police officer who had been invested 
with powers to act as an Excise officer under ss. 27. 28 and 29 of Act 
No. XXII of 1881. Against this conviction an anplication in revision was 
made to the Sessions Judge, in which it was objected, inter alia, that the 

• Criminal Revision No. 318 of 1897. 

(1) 16 A.W.N. (1896) 106. 
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ooDvicbioDS were bad uoless the Police ofQcer coocerDed had been autho- 
rized as an Excise officer under s. 33 of Act No. XII of 189G. and that 
no proceedings were taken by the Police under as. 39, 41 and 42 of Act 
No. XII of 1896. With reference to tliese grounds and to the ruling of 
the High Court in Queen-Empress v. Ram Charan (1) the Sessions Judge 
referred the case to the High Court under s. 438 of the Code of Criminal 
Procedure. 

The Government Advocate (Mr. E. Chamier), for tbe Crown. 

JUDGMENT. 
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Edge, C. J. and Blair, J. — This reference by the Sessions Judge of 
Saharanpur raises the question whether Muhammad Khan, a Sub-Inspec- 
tor, was, on the Ist of November, 1896, an excise officer within the 
meaning of s. 57 of Act No. XII of 1896. He was, before the coming 
into force of Act No. XII of 1896, one of the class of officers on whom 
bad been conferred powers to act as excise officers under ss. 27, 28 and 29 
of Act No. XXII of 1881. By s. 2 of Act No. XII of 1896 powers con- 
ferred under any of the repealed Acts were bo be deemed to have been 
conferred by and granted under that Act Now Act No. XXII of 1881 
bad been amended by Act No. VI of 1885, which bad introduced s. 34A 
into the Act, a section which does not appear to have been brought to tbe 
attention of Mr. Justice Blennerhassett in the case of Qi/cen-ii’wprm v. 
Ram Charan (1). Section 47 of Act No. XXII of 1881 had also been 
amended by Act No. VI of 1885. Under s. 27 of Act No. XXII of 1881 
an excise officer under [72] certain circumstances had power to arrest. 
Under s. 28 an excise officer receiving a certain monthly salary had also 
power to arrest. Under s. 29 certain excise officers had power to arrest. 
Turning to s. 32 of Act No. XXII of 1881 we find that whenever an 
excise officer arrests any person “ he shall within twenty-four hours there- 
after make a full report of all the pariioulars of such arrest, seizure or 
search, to bis official superior, and, unless acting under the warrant of the 
Collector, shall take the person arrested, or the article seized, with all 
convenient despatch to tbe Magistrate for trial or adjudication.” 

It appears to us that that suction contemplated that the excise officer 
who arrested under s. 27, 8. 28 ors. 29 could, unless he was acting under 
tbe warrant of tbe Collector, give tbe Magistrate jurisdiction to act, and 
that section can only be read in harmony with s. 47 by treating the excise 
officer who bad power in certain events to take the case before a Magistrate 
under s. 32 as an excise officer within the meaning of s. 47. Sections 36, 
37 and 38 of Act No. XII of 1896, correspond generally with ss. 27, 28 
and 29 of Act No. XXII of 1881, and s. 41 of Act No. XII of 1896 corres- 
ponds with s. 32 of Act No. XXII of 1881. Section 57 of Act No. XII of 
1896 corresponds with s. 47 of Act No. XXII of 1881. If the attention 
of Mr. Justice Blennerhassett had been drawn to these sections, we think 
bis opinion might have been otherwise. 

We hold that tbe Magistrate had jurisdiction to act, and we send tbe 
case back to the Sessions Judge with directions to reinstate tne case on bis 
file and to dispose of it. 




(1). 16 A.W.N. (18961 105. 
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Before Mr. Justice Banerji. 


Mubad-Un-Nissa and another (Plaintiffs) v. Ghdlam Sajjad 

(Defendants).* [I9th July, 1897.] 

Lambardar and co sharer— Suit against lambardar for profits— TAabilitv of Jieir of 

lambardar— Act ^o.Xlloj Rent Act), s.^Z,cl {h). 

The liability of a lambardar to pay to a co-sharer the profits which the lambar- 
dar has failed through his gross negliecceto collect is a personal liability and 
cannot be enforced against the lambardar'a legal representative. Qulab v. 
Fateh Chand (1) referred to. 


The facts of this case sufficiently appear from the judgment of the 
Courc. 

Mr. J. Simeon, for the appellant. 

Maulvi Ghidiim Mujtaba, for the respondent. 

JUDGMENT. 

Banerji, J. This was a suit brought by the plaintiffs appellants 
under clause (/i) of s. 93 of Act No. XII of 1881 for their recorded share 
of the profits for the vears 1295, 1296 and 1297 Fasli against Abbas Ali 
Khan, the lambardar. The suit was brought in the Court of the Munsif 
and a decree was made by that Court fora portion of the amount claimed. 
On appeal to the District Judge, he, in exercise of the powers vested in 
him by s. 208 of Act No. XII of 1881 remanded the case to the Court of 
the Assistant Collector. During the pendency of the suit in the Court 
of the Assistant Collector, Abhas Ali Khan, the lambardar, died. The 
plaintiffs made an application to bring on the record the present respond- 
ent Ghulam Sajjad as the son and legal representative of the deceased 
defendant. No order was passed by the Court upon that application, 
and a decree was apparently made against the deceased defendant. The 
amount decreed included not only a share of the profits actually 
[74] collected by the lambardar, but also an amount which he could 
have collected but for his gross negligence. Ghulano Sajjad, accepting 
the decree as a decree by which he was affected, appealed against it. 

The learned Judge of the lower appellate Court, following the ruling 
of this Court in Gulab v. Fateh Chand (1), held that the liability of a lam- 
bardar to pay to a co-sharer the profits which the lambardar did not collect 
through gross negligence was a personal liability and could not be en- 
forced against his legal representative. The learned Judge therefore varied 
the decree of the Court of first instance by making a decree for a share of 
the profits actually realized by the lambardar. In my opinion this deci- 
sion of the lower appellate Court is right with reference to the ruling on 
which that Court has relied. I can see no distinction in principle between 
the case of the representative of a lambardar who died before the institu- 
tion of the suit and that of the representative of a lambardar who died after 
the institution of the suit; in both oases the decree which has to be made 
is a decree against the legal representative to the extent of the assets of 

• Second Appeal, No. 783 of 1896, from a decree of A.M, M»rkbam, Esq,, District 
Judge of Meerut, dated ‘he 99tb July 1896, modifying a decree of H. Dupernez, Esq., 
Assistant Collector of Bulandsbabr. dated the 6tb January 1895. 

(1) S A.W N. (1886) 32. 
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Before Sir John Edge, Kt., Chief Justice, and iT/r. Justice Blair. 

- Hardeo Singh and others (Defenda7its) v. Narpat Singh and 

OTHERS (Plaintiffs)^ [20t-b July. 1897.] 

JPartition^Act Ne. XIX of 1873, ss. Ill, 113, 241— Objection to partition ^Jurisdiction 
— Civil and Hevenue Courts, 

The procedure provided by s. 113 o( Act No- XtX of 1673, does oot become 
obligatory on a Collector or aa Assistant Collector in p\rtitioQ proceedings unless 
an objeotioQ to the partition has been made by a co-sharer in possession, and 
unless such objection was made before the day specified in the notice which the 
the Collector or Assistant Goileotor is bound to issue under s. Ill, and not even 
then unless suoh objection raises a question of title. Unless, tberefi}re, such 
objection has been made, a Civil Court is not empowered to exercise any jurisdio- 
lion in the matter of the distribution of the land or the allotment of the mahal 
by partition, 

i:Kot. P., 23 A. 291 (303) (P.B.),] 


the deceased which have come into his hands. If the legal representative is 
not liable io the one case be is not liable in the other. This apueal is 
almost on all fours with Second Appeal No. 283 of 1895 decided by my 
brother Aikman on tho I7th of May 1897.'*' 

[75] In my opinion the appeal is untenable and must be, and it hereby 
is, dismissel with costs. 

Appeal dismissed. 


20 A. 79 = 17 A.W.N (1897) 197. 


20 A. 74 N. 

*The judgment in this case (Btr liarain and another v. Girdhar Lai], was as 
ioUoWB. — 

AIKMAN, J. — The plaintiffs, who are appellants here, brought a suit under cl. (/t) 
of s. 93 of the Rent Aot to recover from the defendant, Girdhar Lai, who was lambardar 
of the village, their share of profits for the years 1298, 1299 and 1300 FasH. The 
-Court of first instance found that the defendant was liable not only for the profits 
Actually colleoted, but also for profics calculated on the recorded rent-roll, on the ground 
that it was due to his gross negligence that a balance remained unrealized. The defend- 
ant lambardar appealed against the decree of the Assistant Collector, and the learned 
District Judge in appeal held, on the basis of a previous decision in a case between the 
parties, that there was no suoh gross carelessness on the part of the iambardsr as would 
entitle the plaintiff to a decree for a share of profits calculated on the recorded rental, 
and not on the collections. The plaintiffs come here in Second Appeal. Since the 
appeal was instituted in this Court the defendant lambardar bas died, and his minor 
aona have been brought upon the record as bis representatives. In my opinion, the 
death of the original defendant renders it unnecessary for me to decide whether or not 
•the lower appellate Court was wrong in relying upon the decision in the previoue case. 
It was held by this Court in Oulab v. Fateh Chand (I) that the liability of a lambardar 
to account for profits unrealized owing to bis gross negligence or misconduct, is a 
personal liability which cannot be enforced in a suit against his heir. It is true in the 
■case referred to the suit was brought in the first iostaoco against the heir, whereas in 
tbc present case, the suit was instituted against the lambardar personally. But as the 
plaintiff's claim is based on the alleged negligence of the deceased, and as it is not 
Akown that in consequence of that negligence any assets came to the hands of his heire, 
the claim cannot in my opinion be pursued against them. For this reason, the appeal 
must fail. I dismiss it with costs. 

[N. B.— This case was followed in 20 A* 78 .— Ed ] 

t Tirst Appeal, No. 18 of 1697, from an order of Manivi Muhammad Anwar Husain 
Khau, Subordinate Judge of Farrukhabad, dated tbe328th January 1697. 

(1) 6 A.W.N. (1886) 82. 
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The facts of this case sufficieotly appear from the judgment of the 
Court. 

[763 Pandit Baldeo Ram Dave, for the appellants. 

Munshi Gulzari Lai, for the respondents, 

JUDGMENT. 

Edge, C.J. and Blair, J, — The plaintiffs brought the suit in which 
this appeal has arisen in effect to set aside the proceedings of an Assistant 
Collector in the partition of a mahal. and to have it declared that a sale- 
deed which was executed by some of the defeimants of the lands wliicb 
they obtained on partition was void, the plaintiffs alleging that those parti- 
cular lands belonged to them. The partiiion proceedings were duly insti- 
tuted under Act No. XIX of 1873. On reuaipt of the application for 
partition the Assistant Collector dulv proceeded under s. Ill of that 
Act, and the notice required by that section was diilv issued. The plaintiffs’ 
case is that they filed objections to the partition, alleging title in them- 
selves, and no title in certain of the other persons who were recorded 
as share-holders or as having interests in the mahal, and that no 
notice was taken of their objections, but that the Assistant Collector 
went on and made the partition, allotting to certiin of these defendants 
lands of the plaintiffs, these defendants having no title. The sale-deed 
in question was one relating to these particular lands. The first 
Court dismissed the suit on the ground that it was barred by s. 241 
of the Act No. XIX of 1873. The Court of first appeal, misunderstand- 
ing the decision of this Court in Xasrat-uUah v. Majib-ullah (1), and not 
having regard to some material sections in the Act to he considered, set 
aside the decree of the first Court and made an order of remand under 
s. 562 of the Code of Civil Piocednre. From that order of remand, this 
appeal has been brought by the defendants. 

The procedure provided by s. 113 of Act No. XIX of 1873. does 
not become obligatory on a Coileotor or an As.sistant Collector in 
partition proceedings unless an objecDiou to the partition has been 
made by a co-sbarer in possession, and unless such objection was made 
before the day specified in the notice which the Collector or Assist- 
ant Collector is hound [77] to issue under s. Ill, and not even 
then unless such objection raises a question of title. The only evi- 
dence on the record which has been brought to our attention showing that 
any objection to the partition was taken by the plainr.iffs is a reference to 
that subject in the rubkar of the Assistant Collector finally dealing with 
the partition proceedings. It appears from that rubkar that no objection 
of any kind was made to the partition proceedings before the day specified 
in the notice which was issued under s. 111. Consequently, upon the 
evidence on the record, the proceedings of the Assistant Collector were in 
compliance with law, and s. 113 of Act No. XIX of 1873, never came 
into application. When a. 113 of Act No. XIX of 1873, does not 
come into application in partition proceedings, s. 241 of that Act prohibits 

the Civil Courts from exercising any jurisdiction in the matter of the dis- 
tribution of the land or the allotment of the mahal by partition. Conse- 
quently, on the evidence upon the record, this suit couid nob be maintained 
60 far as a claim to interfere with the distribution of the land in the par' 
tibioD is concerned, and it follows that if a Civil Court could not alter that 
distribution of the land, it could not entertain a suit so far as it sought t<r 


(1) 13 A. 309. 
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set aside the deed of sale of land allotted in the partition to the parties 
who made the deed. 

Mr. Gulzari Lai on behalf of the plaintiffs respondents has asked to 
be allowed time to produce evidence that the plaintiffs did m fact make an 
objection raising a question of title, and that such objection was made hp- 
fore the day specified in the notice issued under s. Ill of the Act. It 
appears to us that, in face of the rubkar of the Assistant Collector, it would 
be mere waste of time to adjourn this case for any such purpose, and 
further, it is not when a case comes before a Court of second appeal that 
a plaintiff is for the first time to begin to think about tbe evidence, if it exists, 
necessary to prove bis claim. Litigation would never come to an end if 
we were to accede to such an application as that which is now made. 

[78] The Court of first appeal should ha^e dismissed the appeal to it. 
We allow this appeal with costs, and, setting aside the order of remand, 
we dismiss with costs the appeal to tbe lower appellate Court and restore 
and affirm the decree of tbe Court of first instance dismissing the suit 
with costs. 

Appeal decreed. 
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20 A. 78»17 A.W.N. (1697) 168- 

REVISIONAL CIVIL. 

Before Sir John Edge^ Kt.t Chief Justice, and Mr. Justice 

Banerjt. 

SUNDAR Singh (Judgment^dehtor) v, DORU SHANKAR and OTHERS 

(Decree-holders)* L22Qd July, 1897] 

Civil Procedure Code, s, 622 — Revision^Urroneous decision on point of limitation. 

The fact that a Court having power to decide whether or not a certain matf^er 
was barred by limitation, wrongly decided that it was not barrrd and proceeded 
to deal with it aSords no ground for revisi'm under a. 622 o» the Code of Civil 
procedure. Amir Hassan Khnn v. Shea B 2 ksh Sintjli (Ij and Sarman Lai v. 
Khuban (2) referred to. 

[Rel., 16 C.W.N. 1015 (1018» = 15 Ind. Can. 679 1681) ; Appl., 34 A. 396 (397) = 14 Ind. 
Cas. 62 (63)3 = 9 A. L.J. 365 (866); 39 0. 473 (476) =15 Itid. Cas. 547 (648)= 15 
Ind. Cas. 849 (840>=207 P.L.a. 1912=102 P.R. )912 = 213 P.W.R. [1912 ; R.. 
9ft A. 609(626); 18 A.W.N. (1898) 74; 18 A.W.N. (1898) 78 ; 2 L.B.R. 333 
(340) ; 4 N.L.R. 184.] 

In this case tbe decree-holders obtained a decree for money on the 
Sod July, 1884. On the 12th of April 1896. the decree-holders applied 
for a certificate under s. 224 of the Code of Civil Procedure, and the 
certificate, having been prepared on the 2nd of July. 1696, was received 
by the Court to which the decree was sent for execution on tbe 4th of 
July, 1896. The decree-holders applied to that Court for execution on 
the 7th of July 1886. Tbe judgment-debtors filed an objection to tbe 
effect that execution of tbe decree was time-barred. The Court (Munsif 
of Farrukhabad) disallowed the objection on the ground that the appli- 
cation for a certificate was made within time and tbe subsequent delay 
could nob be imputed to tbe decree-holders. On appeal by the judgment- 
debtor. the Court of appeal (Subordinate [79] Judge of Farrukhabad) 

* Oivil Revision No. 4 of 1897, agAiost an order of Maulvi Mubatnmad Anwar 
9oBaiD, Subordinate Judge of Farrukhabad, dated tbe 8th December 1896, coofirming 
an order of Baba Bakhtawar Lai, filooBif of Farrukhabad, dated tbe 18th August, 18964 

(1) 11 C. 6. (2) 17 A. 422. 
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dismissed the appeal, agreeing with the Court below. Sundar Singh, one 
of the judgment-debtors, applied in revision to the High Court. 

Munshi GuUari Lal^ for the opplicant. 

Babu Jivan Chunder, for the opposite parties. 

JUDGMENT. 

Edge, C. J. aod Banerji. J. — An application was made to transfer a 
decree for execution to another Court. An order for transfer was made 
and the certificate was duly transmitted. Thereupon the decree-holder 
applied to the Court to which the certificate had been sent for execution 
of the decree. Execution was, in fact, barred by that time by reason of 
s. 230 of the Code of Civil Procedure. However, the Court held that s. 230 
could not be applied, as the application to tratismio the decree had been 
made within time. As a matter of fact the Court was wrong. The 
making of an application to transmit the decree and the making of an 
order thereon did not suspend the operation of s. 230. The Court made 
an order for execution. We are clearly of opinion that that order was 
wrong and in contravention of s. 230 of the Code. But we are unable to 
distinguish the princinie to be applied in this case from the principle 
applied by their Lordships of the Privy Council in Amir Hassan Kkanv* 
Skeo Baksh Simih flj, and which was also applied by a Bench of this 
Court in Sarman Lai v. Kkuhan (2), Consequently, we are reluctantly 
compelled to holtl thatwa cannot entertain this application under s. 622 of 
the Code of Civil Procedure to revise an order which in our opinion was 
bad in law, as the Court had jurisdiction to consider whether a. 230 of the 
Coda did not apply. We dismiss this application, but we make no 'order 
as to costs. 


Applicatioti dismissed. 


20 A. 80 = 17 A.W.N. (1897) 198. 

[80] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

MaKUnd Bam [Defendant) v, BoDH Kishen (Plaintiff) * 

[24th July, 1897.] 

Civil Procedure Code. s. 586 - Suit of Oie n itare cognizable in Courts of Small Causes 
^Act No. IX oj 1887 iProvincial Small Cause Courts Act), s. 16. 

Held, that a suit to recover from a decree-holder money paid as the price of 
property sold in execution of a decree^as the property of the judgment-debtors, 
on the ground that the judgment-debtors bad no saleable interest in the property, 
ia a suit of the nature cognizable in Courts of Small Causes within the meaning 
of s. 596 of the Code of Civil Procedure. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Satya Chandar Mukerji, for the appellant. 

Maulvi Ghulam Mujtaba, for the respondent. 


• Second Appeal No 79:2 of 1806 from a decree of B. J. Kitts. Esq., District Judge 
of Bareilly, dated the 4th July 1896, confirming a decree of Munshi Harbandbao Lai, 
Officiating Munsif of Pilibbil, dated the 9th April, 1896. 

(1) 11 C. 6. (2, 17 A. 422. 
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JUDGMENT. 

BaNERJI, J, — -A preliminary objection has been taken to the hearing of 
this appeal by the learned vakil for the respondent on the ground that no 
appeal lies to this Court, the suit being one of the nature cognizable by a 
Court of Small Causes. The suit was one to recover from the defendant 
Es. 130 under the following circumstances The defendant, in execution 
of a decree held by him against certain judgment-debtors, caused some 
property to be sold at auction and the plaintiff purchased it. Subsequently, 
the plaintiff applied under s. 315 of the Code of Civil Procedure to the 
Court which executed the decree for a refund of the sale-price paid by him 
on the allegation that the judgment-debtors had no saleable interest in the 
property sold. That application having been disallowed, he brought the 
present suit against the defendant, decree-holder, to recover from hino the 
sale-price paid by the plaintiff, together with interest. It is urged on 
behalf of the respondent that this was a suit which was not excluded from 
the cognizance of a Court of Small Causes by the second schedule to Act 
No. IX of 1887. If the [81] suit does not come within any of the classes 
of suits specified in that schedule it is a suit which, under the second 
paragraph of s. 15 of Act No. IX of 1887, was cognizable by a Court of 
Small CauseSi In my opinion, the suit was not covered by any of the 
articles mentioned in the second schedule as excepted from the cognizance 
of a Court of Smalt Causes. The learned vakil for the appellant refers to 
art. 23 which relates to suits to alter or set aside a decision, decree or order 
of a Court or of a person acting in a judicial capacity." This is not a suit 
to set aside any order. If a decree be passed in the suit in favour of the 
plaintiff, it may have the effect of nullifying the order of the Munsif 
refusing to refund to the plaintiff the sale-price paid by him, but that 
oiroumstanoe would not make the suit a suit to sot aside a decision, 
decree or order, which it does not purport to be. The amount claimed 
being a sum not exceeding Rs. 500, a second appeal is barred by s. 586 
of the Code of Civil Procedure. The appeal is dismissed with costs. 

Appeal dismissed. 

20 A. 81 = 17 A.W.N. (1897> 199. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 

t _ 

Dost Muhammad Khan and others {Defendant) v. Said Begam 

AND OTHERS {Plaintiffs).* [27th July. 1897.] 

Civil ^oetdure Code, $. 13, Expt. 7i->-Res judioata— MuAamnuidan law — Dower— 
Suit for dowtr^debi afUt previotls suit for partition ar^iongst Jteirs ^Effect of partu 
tion decree as constituting rea judicata between co defendants. 

Two of the daughterg of a deceased Muhammadao sued the remaiuiDg heirs for 
partitiob of the ioheritanoe, eand a decree for partition was made, which was 
confirmed on appeal by (he High Court. Pendiog the appeal to the High Court, 
two other daughters of the deceased, who had been parties defendants in the suit 
for partition, brought a eoit by which they claimed a largo share in the estate of 
thedeoeaied as part of the dowerdebt due to their mother. lo this suit they 
impleaded as defendauts all the eurviving descendaots of their deceased father. 

Held, that the olaim for dower should have been made a ground of defence in 
the former suit by the plaintiffs, who bad been defendsnta in the suit for £82] 


* Vint Appeal No. 283 of 1698 from a decree of Shah Abmad-ul-lah, Subordinate 
Auoge of Ueerat, dated the lOth July, 1898. 


1897 

July 24. 

Appel- 

late 

Civil. 

20 A. 80 = 
17 A.W.N. 
11897) 198. 


411 




1897 
July 27. 

Appel- 

late 

Civil 

20 A. 8t = 
17 A.W.N. 
(1B97) 199. 


partition and that as no such defence had been set up in that suit the claim in 
respect of the dower-debt fell within the. purview of explanation 11 to s. 19 
of the Code of Civil Procedure, and the suit was barred, not only as against the 
plaintiffs to the former suit but as against the other defendants to that suit. 


[F.. 13 P.L.R- (19051 = 23 P.R. (19051 : R.. .32 A. 4C9 (474) = 7 A-L.J. 451 1456) = 6 Ind. 
Cas. 692 i691» ; 5 Ind. Cas. 325 (3-26l ; 8 C L.J. 369 (403) ; 4 O.C. 108 (116 1171J 
12 0.C 347 1375, 379) = 4 Ind. Cas. 763 (775) : D., l A.L.J. 394:11 OC 69 
65 P.L.R. (1909)=5.5 P.R. (1907) = 96 P.W.R. (1907).] 


The facts of this case are fully statecl in the judgment of tha 
Court. 

Mr. T. Conlan, Pandit Moti Lai and Maulvi Gkulam Mujtaba, for the 
appellants. 

Mr. Abdul Majid, Munshi liam Prasad and Pandit Sundar Lai, for 
the respondents. 

JUDGMENT. 


Bcrkitt, J. (Knox, J., concurring) : — This is a first appeal by the 
defendants Irom a decree of the Subordinate Judge of Meerut, dated July 
lOcb 1893, in favour of the plaintiffs, respondents. 

The plaintiffs, Musammat Snid Begara and Musammat Shahzadi 
Began], are daugliters of the late Syeil Mir Khan Sardar Bahadur of 
Khannur, by his wife Hasno Begam. The plaintiffs’ naother died in 1879, 
and their father iu 1889. The present suit was instituted in May. 1892. 
The defendants impleaded iu the suit were all the surviving descendants, 
male and female, of the plaintiffs’ father and also his surviving widows. 
The plaintiffs allege that when he married their mother their father on 
the same day (.\ugust llth, 1863) executed a kabin-ttaiaa, or deed-of-dower, 
by which he agreed that the dowry of his intended wife should be Rs. 12,000 
in cash and one-seventh of all his immoveable property. They further 
allege that out of the dower-debt due to their mother ooe-fourih devolved 
on their father, as one of her heirs on their mother’s death. Thev there- 
fore sued for possession of three-fourths of one-seventh of the immoveable 
properts. after deducting so much of it as iniaht be recoverable from their 
shares as heirs to their father’s estate, and Rs. 8,182 in cash. 

The Subordinate Judge gave the plaintiffs a decree for possession of 
the property as claimed out of their father’s estate, as it existed ad his 
death, and for Rs. 4,091 in cash. The decree [83] for possession was 
made as against the whole estate left by the Sardar Bahadur. No deduc- 
tion was made on account of the amount of the dower-doht pavable from 
the plaintiff’s personal share by inheritance in that estate. Out of the 
twenty-one defendants impleaded, nine submitted to the decree of the 
Court. Twelve appealed, and they impleaded as co-respondents with the 
plaintiffs one Syed Hasan Khan, son of the late Sardar Bahadur, because 
it was alleged he had purchased the interest of one of the plaintiffs in the 
decree. This Syed Hasan Khan is one of the defendants who did not join 
in this appeal. 

The first plea argued on behalf of the appellants at the hearing is a 
plea which, if successful, must put a summary end to the suit. It is the 
second plea in the memorandum of appeal, and is to the effect that “the 
present suit was barred under s. 13 of the Code of Civil Procedure with 
reference to the litigation ending in decree of the Subordinate Judge of 
Meerut, dated January 15th, 1892,” 

To explain this plea, it is necessary to set out some facts respecting 
the previous litigation. They are as -follows : — 
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Jan (the latter of whom is now deceased and is represented by the appel- 
lants Nos. 7-12), daughters of Syed Mir Khan, Sardar Bahadur, instituted 
a suit against all the surviving descendants, male and female, and the 
surviving widows of their father, to recover by partition their shares as 
■daughters according to Muhamusadan Law in their deceased father’s estate. 
Among the defendants impleaded in that suit, were the two plaintiffs 
(who also are daughters of the Sardar Bahadur). Mussaramat Said Begam 
and Musammat Shahzadi Begam, of the present suit. The latter did 
nob put in any written defence in that suit. The only defendants who 
appeared were the eight sons of the Sardar Bahadur. In that suit, a 
decree was passed by the Subordinate Judge on January, 15th, 1892,’ in 
favour of the plaintiffs, and that decree was, on appeal to this Court, 
affirmed on April 23rd 1897. The present suit was instituted on the 
[84J 21st May, 1892. more than four months after the Subordinate Judge 
had given his decree in the former suit, and while that decree was pend- 
ing in appeal in this Court. The contention in the present appeal is that 
the plaintiffs respondents might and ought to have made their present 
Alaim a matter of defence in the former suit, and that as they failed to do 
so, it must now be held, in accordance with the second explanation to 
a. 13 of the Code of Civil Procedure, that that claim was a “matter directly 
and substantially in issue ” in the former suit and that therefore the present 
suit 18 barred. There is no dispute as to the facts. Ibis admitted that 
these plaintiffs respondents were impleaded as defendants in the former 
suit and they did not put in any defence. A perusal of the plaint in the 
former suit, a copy of which has been put in evidence in this appeal, 
shows that these plaintiffs respondents were, conjointly with the other 
defendants in that suit, impleaded as being in possession of the estate 
left by the deceased Sardar Bahadur their father, the estate of which the 
plaintiffs in that suit sought to recover their legal shares as heirs. 

For the appellants here our attention was called to the decisions 
of their Lordships of the Privy Council in the cases of 
^7i{jh V, Macnaghten (l) and Kayneswar Parskad v. Rajkumari RiUiuti 
Koer (2) and on their authority we were asked to hold that the claim of 
the plaintiffs in the present suit was barred by the principle of res 
judicata. 

In the former suit, the plaintiffs asked for possession by partition 
of 14/120 shares out of the whole of certain specified properties (set forth 
in schedules! which they alleged had been of the Sardar Bahadur at his 
decease and were at the date of the suit in possession of the porsons 
impleaded as defendants, and amongst others of the female plaintiffs 
respondents to this appeal. The contention for the appellants is that 
those ladies not merely might but ought to have pleaded in the former 
suit that the plaintiffs to that suit could nob get a decree for 14/120 
shares in the whole immoveable property left by their deceased father, 
because (debts by Muham-[85]QQadan Law taking precedence of inherit- 
anoa) they (the present plaintiffs respondents here) had a title to tbree- 
lourths of one-saventb of the estate as it stood at the date of the kabiU' 
narnat and to a large sum in cash, which claim should be paid before the 
plaintiffs of that suit could take their sharers in the estate by partition as 
heirs. As their father and mother had both died before 1890 the cause of 
Action for the dower-debt bad accrued before the institution of the former 


(1) 16 I. A. 107. (2) 19 I. A. 234. 
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suit. In our opinion ifc was incumbent on these ladies when defendants 
in the former suit, which was a suit for partition, even if they did not on 
other grounds dispute the claim of the plaintiffs in that suit, to have 
pleaded, at least as a partial defence to that suit, that a decree for partition 
should not ho noado until the debt due to them, on the footing of their 
mother’s dower, both in moveable and in immoveable property, had first 
been deducted from the property left by their father. The effect of the 
claim to the dower debt, if then made by these ladies and substantiated, 
would have been to reduce considerably the extent of the immoveable 
property and the cash out of which the plaintiff's in the former suit would 
lake their 14/120 shares. We are of opinion that in that suit for parti- 
tion these ladies should have informed the Court and the nlaintiffs that 
they bad a claim which would have the effect mentioned above, and 
should have objected ihev to the Court giving to those plaintiff's a decree 
for possession of 14/120bhs out of their father’s estate as it stood at his 
death, and should have represented that those plaintiffs were only entitled 
to a decree for possession by partition of 14/T20thsof as much of that 
estate as remained after the dower-debt had been discharged, or duo 
allowance made for it. 

What has happened is that in the former suit the Subordinate Judge, 
and this Court in appeal, after deciding distributively the number of shares 
into which the property loft by the late Sardar Bahadur should be divid- 
ed, and the number of such shares to which each of the heirs (all of whom 
were impleaded in the suit) of the deceased was entitled, held that the 
plaintiffs in that suit were entitled to possession of 14/120tha of the 
propoi ty left by the [86] Sardar Bahadur and gave a decree accordingly, 
lb follows therefore that, if the decree in the present case is to stand, the 
decree in the former suit — to which the plaintiff’s in the present suit were 
parties — must bo torn up, and considerable deductions will have to be 
made from the area of the immoveable property and from the amount of 
the movcablo property, possession of which was adjudged to the plaintiffs 
of tlie former suit. Those plaintiffs have thus most unnecessarily been 
exposed to the trouble, annoyance and expense of a second suit, the subject- 
matter of which might have been decided in the former suit 

In our opinion, the second explanation to s. 13 of the Code of 
Civil Procedure is peculiarly applicable to such a state of things. The 
rule laid down in that explanation appears to us to bo. to some extent 
at least, founded on the principle which underlies s. 43 of the same 
Code, iiamely, that of preventing a multiplicity of suits and unnecessary 
litigation. We have shown above that the present suit was quite unneces- 
sary. Bearing in mind the observations of their Lordships of the Privy 
Council as reported at page 238 of their judgraonb in KanieRwar Pershad v- 
Bajkumari Ruttun Koer (1), we have no hesitation in holding that this 
matter of the dower-debt ought to have been mnde a ground of defence by 
the respondents Said Bogam and Shahzadi Begam when they were defend- 
ants in the former suit. It must therefore be considered to have been 
directly and substantially in issue in that suit. It follows therefore that 
the present suit is barred as a res jxidicata and should have been dismissed, 
certainly as far as the plaintiffs in the former suit and their representatives 
in title (defendants appellants in the present suit) are concerned. 

As to the other defendants to this suit (some of whom have appealed 
and some have not), all of whom were defendants in the fornser suit, we 


(1) 19 1. A. 234. 
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note that no suggestion was made at the hearing of this appeal on 
beoalf of the respondents, that the decree under appeal should be 
modified so as to exempt from its operation the plaintiBs of the former 
suit. Irrespective of that matter we are [87] of opinion that the present 
suit 13 barred by the principle of res jwncata, not merely against the 
plaintiffs (as decided above), but also as against the defendants in the 
former suit, and oven though the plaintiffs in the present suit were co- 
defendants in the former suit. That suit, as we have already pointed out, 
was a suit for possession by partition. In such a suit the decree is nob- 
like a decree for money or for the delivery of specific property— a decree 
in favour of the plaintiffs only. In a suit for partition (as the former 
suit was) the decree is, or ought to be, a joint declaration of the 
rights of the persons interested in the property of which partition 
18 sought, and is a decree in favour of each sharer. It decides what 
interest each of the sharers has in the property, the subject, of parti- 
tion, whether those sharers be plaintiffs or defendants, and renders 
unnecessary any subsequent suit by any of such sharers for a declara- 

the property {vide Sheikh Khoorshed Hossein 
V. Nubbee Fahma (1), and Jttamchandra Narayan v. Narayan Mahadeo (2). 
In the former suit, in order to adjudicate on the relief to be 
pven to the plaintiffs, i.e., in order to ascertain to what share in their 
fathers property they were entitled, it was absolutely necessary to 
ascertain also what were the shares of all the other heirs of the Sardar 
Bahadur, and who they were. Those other heirs were all the defendants 
of the former suit, including the female plaintiffs respondents to 
this appeal, and the decree therefore was not merely an adjudication 
as to the shares in the property of which partition was sought to which 
the plaintiffs in that suit were entitled, but also of the shares to which 
each of the defondants inter se was entitled ont of the property left by the 
Sardar Bahadur his death. Practically each of the defendants obtain- 
ed a decree for his or her fractional share in that property, a decree which 
he or she could not have obtained had the female respondents in the present 
suit pub forward (as we think they ought to have done) and established 
their claim to their mother's dower-debt. The question whether all these 

entitled to their various shares out of the property 
L88J left by the Sardar Bahadur at his death, and not to the same 
fractional shares out of that property diminished by payment of the dower- 
ebt, is, we think, just as much a res^udicatain favour of those defendants 
as we have held it to be in the case of the plaintiffs in the former suit, 
ior the above reasons, we are of opinion that the present suit is barred by 
the principle of res judicata as against all the persons impleaded as defend- 
ants ID the former suit, and that it should have been dismissed as against 
them also. 

Some arguments were addressed to us for the appellants on other 
points arising in the appeal, but, as in our opinion the suit fails, we con- 
flider it unnecessary to discuss them. 

We allow this appeal. We set aside the decree of the lower Court 
and, as we hold that the suit was barred ab initio, we, under the provi- 
sions of 8. 644 of the Code of Civil Procedure, direct that it stand dismissed 
as against all the persons impleaded as defendants. The respondents 
will pay appellants’ costs in both Courts. 

Appeal decreed. 


(3) 11 B. 316. 
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Before Sir John Edae, Kt., Chief Justice and Mr. Justice Blair. 

Mchammad Husain [Defendant) V. Niamat-un-Nissa and others 

[PlaintijJs).- (30th July. 1897.] 

r're-emptioti — Muhammadan Late — of pre-emption not surviving to Jietr of pre^ 
emptor. 

According to the Muhammadan law applicable to the Sunni R'icb, if a plaintiff 
in a suit for pre-emption has not obtained his decree for pre-emption in his life- 
time the right to sue does not survive to his heirs. 


This was a suit for pre-emption under the ^luhamraadan law. 0q6 
Maasud Hasan sold his house in Shamsahad to Muhammad Husain. 
The plaintiff, Muhammad Hasan, thereupon brought a suit for pre emption 
against the vendor and the vendee. That suit was dismissed on the 
7th of October 189G, on the ground that the plaintiff had not proved 
his compliance witli the Muhammadan law in the matter of the necessary 
preliminaiy [89] demands. On the 13th of October 1896 the plaintiff 
pre-emptor Muhammad Hasan died. On the 10th of November 1896 
two of his heirs appealed, and on tlie 8th of December 1896 the renaain- 
ing heir was joined as a partv to the appeal. The lower appellate 
Court (Subordinate .Tudge of Farrukhabad) found that the necessary 
demands had been made, and passed an order of remand under 
s. 562 of the Code of Civil Procedure. From this order the defendant 
appealed to the High Court on the main ground that'' the right of pre- 
emption being personal, the cause of action” did not survive to the heirs 
of the deceased plaintiff, and they could not therefore have appealed 
from the decree of the Court of first instance. 

Maulvi Gkula?7i Mujtaba, for the appellant. 

Pandit Baldeo liavi Dave, for the respondents. 


JUDGMENT. 

Edge. C. J. and Blair, J : — One Maqsud Hasan sold his house in 
Sbamsabad to Muhammad Husain. One Muhammad Ha«an, thereupon, 
claiming under the Muhammadan law of pre-emption anplicable to Sunnis 
of the Hanifi sect, brought his suit for pre-emption. That suit was dis- 
missed on the 7th of October, 1896. on the ground that Muhammad 
Hasan, the then pre-emptor, had failed to prove that he had made the 
necessary demands. On the 13th of October, 1896. Muhammad Hasan 
the pre-emptor died. On the 10th of November, 1896, two of bis heirs 
appealed and on the 8th of December, 1896, the remaining heir was joined 
as a party to the appeal. The Court below found that the necessary 
demands had been made, and passed an order under s. 562 of the Code of 
Civil Procedure remanding the case for trial on its merits. From that 
order this appeal has been brought. 

The short point which we‘ have to decide is — did the right of pre- 
emption determine upon the death of Muhammad Hasan ? All the 
authorities of which we are aware show that it did : that the right of 
pre-emption is gone when the pre-emptor is a Sunni of the Hanifi sect, 
and has not obtained his decree during his life-time, and that th e righj 

• First Appeal No. 6 of 1897, from an order of Maolvi Muhammad Anwar HasaiU 
Khan, Subordinate Judge of Farcukbabad, dated the 23rd December 1836. 
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to sue does nob survive to his heirs. [90]The authorities will be found at 
page 505 of Baillie’s Muhammadan Law. Hanifeea (2ud edition) ; Hamil- 
ton's Hedaya by Grady, (2ad edition, p. 560) ; Tagore Law Lectures 1873 
, (Shama Charan Sarcar), p. 534 ; Tagore Law Lectures, 1884. (Ameer 
AU), Snd edition, Vol. I, p. 603. 

In this case Muhammad Hasan had not obtained possession. We 
allow the appeal, and, setting aside the order of remand, we restore the 
decree of the first Court, but upon different grounds. There will be no 
costs of the appeal to the Court below or of the appeal to this Court. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Jmtice Knox and Mr. Justice Burkitt. 

Sheorania (Vlaintiff) v. Bharat Singh [Defendant) 

(30th July, 1897.J 

Minor — Suit on behalf of a person alleged to be, but not in (act, a mivor— Procedure on 
discovery that the plaintiff was of full age at the commencement of the suit. 

A suit was instituted on behalf of a person alleged to be a minor, through her 
next friend. The plaintiff obtained a decree- The defendant appealed, and on 
this appeal the alleged minor applied to be placed on the record in her own right 
as respondent, stating that she had attained her majority since the institution 
of the suit. The affidavits, however, by which this application was 
supported, showed that she had been of full age at the time wbeu the plaint was 
filed. Held that the suit must he dismissed. Taqui Jan v. Obaid-ulla (1), 
dissented from. 

[R., 17 Ind. Gas. 680 (68l) = (19l2) M.W.N. 1207 (1208); 5 O.C. 355 1357); 7 O.C. 
284 (236) ; U 0.0. 159 (164) ; 5 S.L.R. 240 (241) ; D.. 28 A. 416 = 3 A.L J. 187 : 
2 L.B.R. 246.] 

The facts of this case sufficiently appear from fche judgment of the 
Court. 

Mr. D. N. Banerji, for the appellant. 

Pandit Moti Dal and Kunwar Parmanand, for the respondent. 

JUDGMENT. 

Knox and Burkitt, JJ. — The suit out of which this second appeal 
arises was instituted on a plaint signed and verified by one Laobmi 
Narain, calling himself the next friend of Musammat Sheorania, whom 
he described to be a minor. [ 91 ] Sheorania was bis daughter, and the 
suit was instituted on the 23rd of April, 1894. On the 24th of September, 
1894, a decree was given upon this plaint in favour of the plaintiff. The 
defendant presented an appeal, and, when the next friend got notice of 
the appeal, Sheorania herself came forward and applied to the Court to 
be allowed to carry on the suit as a major. From the affidavit which 
she filed, and from the affidavit which her father Lacbmi Narain filed, it 
is proved beyond doubt that Musammat Sheorania had attained her 
majority some time before the institution of the suit in April, 1894. 

” Sbcond Appeal, No. 650 of 1895, from a decree of W. Blennerhassett, Esq.. 
District Judge of Allahabad, dated the 20th March 1896, reversiog a decree of 
H. David, Esq.. MuDsif of Allahabad, dated the 24th September 1894. 

( 1 ) 21 0 . 866 . 
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Upon this the defeodant, who was appellant in the Court below, repre- 
sented to the Judge that che suit should be dismissed, and it was 
dismissed. 

It is DOW contentled in appeal to this Court that the Judge should not 
have dismissed tliesuit, but should have allowed the plaiut to be amended 
aud the suit to be carried on by Musaioinat Sheoraoia, or, if amendmoob 
could not be allowed, the phrase “ Lachmi Narain as next fiieoJ’’ might 
be treated as mere surplusage. In support of this the learned coonsel for 
the appellant cited the case of Taqui Jan v. Ohaid-alla (1). Wo find our- 
selves unable to follow the procedure adopted in that case. We have before 
us what is not a plaint by Musammat Sheorania, inasmuch as it is neither 
signed nor verified by her. and she, according to both her own statemenc and 
that of Lachmi Narain, is the only person, if any, entitled to sue as plain- 
tiff. The oerson who signed ariil verified the plaint is Lachmi Narain, 
a person net duly authorized by Sheorania in that behalf. Musarnmat 
Sheorania was of full age when the plaint was filed, anrl Lachmi Narain 
therefore had no standing whatever in the case. The vakalatnaimha iu 
the case are also signed by Lachmi Narain, and, so far as the record shows, 
the whole proceo'iings were carried on by Lachmi Narain, a man who had 
no interest whatever in the property in dispute and had no cause of 
action against the defendant. What purports to ho a nlaint by 
Musarnmat Sheorania is not a plaint by Musamrnat Sheorania, and 
[92] cannot therefore be amended by her. The appeal lails and is dis- 
missed with costs in all Courts, which will be borne throughout by 
Lachmi Narain, the person who signed and verified the plaint on the 
record. 

Appeal dismissed. 


20 A. 92 = t7 A.W N. (1897) 202. 

APPELLATE CIVIL. 

Before Sir John Kd(je, Kt., Chief Justice, and Mr. Justice Blair. 

Abdul Hai and others (Defendants) V. Natn Singh and 

ANOTHER (Plaintiffs).'^ [31st July. 1897.] 

Pre-emption— Wajib-ul-nrz— partition without new wnjib-ul.arz beiruj framed — Act 
TVo. XIK of 1R73 (.Yor^/i-T7cstcrn Provinces Land Revenue Act), s. 107. 

When a \\ is divided by perfect partition into two or more parate m ihal-s 
a separate record of rights should be framed for each of the row 

Where under such oirf'umst-^nces no fresh records of rights are framed for the 
new roahals the coshirers in any one of the now mahala cannot, unless under 
very exceptional circumstances, olaixn. under the terms of the old record of richls 
applicable to tho original undivided mahal, prs-emption lo respect of land situat- 
ed in any of the other new mahaU .Ohure v. Man Sinqh (i) referred to 

[R.. 22 A. 1 (25 ; 32 A. 265 (982) = 7 A.L.J, 133 = 6 Ind. Cas. 17 (19 .] 

This was a suit for pre-emption of a share in a village. Ttie village 
in which the property in suit was situated had originally consisted of 
one mahal, hut prior to the sale which gave rise to the present suit had 
been divided by perfect partition into two sepaxate mahals. On this 
partition, however, no new wajib-ul-arzes had been framed for the new 

• First Appeal, from Order No. 35 of 1397. from an order of H.W. Lyle, E^q., 
Additional Judge of Moradabad, dated the 20tb April 1897. 

(1)‘21C. 866. (9) 17 A. 226. 


418 



IX.] 


ABDUL HAI V. NAIN SINGH 


20 All. 94 


mahals. The plaintiffs pre-emptors were owners of sliares in one of the 1897 
new mahals and the share sold was a sliare in the other new mahal. July 31, 
The esistinQ tvajih-nl-arz, framed when the village was undivided, stated — • 

that the custom of pre-emption provniled in the village. Appel* 

The Court of first instance (Subordinate Judge of Moradabad) dis- late 
missed the suit, holding that the plaintiffs, not being sharers in the CIVIL 

mahal in which the share sold was situated, could not claim pro- 

'Omption by virtue of the old wajib-ul-arz. The Court followed the ruling 20 A. 92 = 
of the High Court in Gharc v. iUu/i Stnuh (l). 17 A.W.N. 

[93] The plaintiffs appealed. The lower appellate Court (District (1097) 202. 
Judge of Moiadabad). relying on certain rulings of the High Court, viz.. 

Gokal Singh v. Mannu Lai (2), Kuar Dat PrascuJ v. Nnhar Singh (3), 

Shia7n Sundar v. Amanant Begam (4), and Abbas Ali v. Ghulam Nabi (5), 
allowed the appeal and made an order of remand under s. 562 of the Code 
■of Civil Procedure. From this order of remand the defendants appealed 
to the High Court. 

Mr. Amir-nd-din, for the appellants. 

Munshi GobinA Prasad, for the respondents. 

.lUDG^lENT. 

Edge, C. J , and Blair, J.: — This was a suit for pre-emption. The 
share sold was in a mahal which had formed a part of a larger mahal. 

The co-sharers in the larger mahal had obtained a perfect partition under 
Act No. XTX of 1873. The plaintiff in this case is a co-sharer in the other 
mahal, in which the share sold is not, which formed part of the larger 
area. It appears that no separate wajib-iil-arz was prepared at the date of 
partition. The plaintiff's contention is that the old wajih-id-arz still 
applies, and that, inasmuch as he is a share-holder within the area 
which that wajib-ul'arz applied, he is entitled to pre emotion, although 
he is not a share-holder itj the particular mahal in which the share is 
which was sold. The rulings on this point are somewhat conflicting ; but 
in one of the last rulings of this Court on this subject it was said : — “The 
result then is that the document upon which the respondents base their 
right, and which was the only evidence which they produced in support 
of that right, is a document prepared at a time when circumstances 
whoUy different from those now in f-xistence prevailed and which never 
contemplated the existing sta^e of things. " We have quoted from 
the judgment by Mr. Justice Knox in Gkure v. Man Singh (6). We 
believe that the decision in that Cds> is in harmony with the view now 
entertained in this Court. The object with which share-holders in a 
mahal seek for partition is to sever their connection as co-sharers [94] 
with other share-holders of the mahal. Some desire to separate their 
interest from other co-sharers because the latter do not pay their quota of 
the Government revenue regularly, thereby bringing liability for their 
arrears upon all the co-sharers of the mahal. Sometimes, no doubt, 
partition is sought because co-sharers cannot get on comfortably with 
each other as co-sharers in the same mahal. In any view of the subject it 
would require very strong evidence to satisfy us that after share-holders in a 
mahal have applied for and obtained partition and consequent separation 
of their in'erest from other share-holders in the mahal they intended that 
the other co-sharers from whom they had separated their interest should 
be ent itled to come in and pre-empt in the new mahal and become again 

(1) 17 A. 226. ^3) 7 A. 772. (3) 11 A, 267. 

(4i 9 A. 284. (6) 11 A. W. N. (1891) 137. l6] 17 A. 226 (234). 
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their co-sharers. It is obvious to onr minds that, on a true construction of 
Act No. XIX of 1873, it is the duty of the Collector or Assistant Collector 
on making a perfect partition to frame a separate record of rights for each 

^ t ^?1 ^ it is not ah\ays done, and hence these 

endless disputes between the share-holders in different mahals which formed 
parts of one original mahal. If Collectors or Assistant Collectors would read 
s. 107 of Act No. XIX of 1873 with tne definition of “ Mahal as given 
in s. 3 of that Act, they %vouId see that apparently it is the intention of 
the Legislature that each mahal should have a seuarate record of rights. A 
decision of two Judges of this Court: in Anuan Fateh Chaiidv. Bibi Bamid- 
'UTi-?iissa, Second Appeal No. 1249 of 1892, in which an order of remand was 
made on the 19th Marcli, 1894, and which was decided on the 18th 
February, 1895, supports the opinion which we liave expressed. We allow 
this appeal, and set aside the order of the Court below, and dismiss the 
appeal to that Court with costs, and restore and affirm the decree of the 
first Court. The appellant will have tlie costs of this appeal. 

Appeal decreed. 

20 A 95 = 17 A. W.N. <1897). 196. 

REVISIONAL CRIMINAL. 

[95] Before Mr. Justice Knox. 

Queen-Empress v. Ram Pal.^ (2nd August, 1897.] 

Act No. IX of 1890 {Indian Railways Act), ss. 113. lS2—Act No, XLV of I860 S 5 , 40, 
C4 — Crumnat Procedure Code, s. 33—*' Offence" ^Travellmg on a Railway without 
a proper ticket — Punishment. 

A passenger who tr.'ivels in a train without hiving a proper pass or ticket 
with him has not committed an “ offence.'’ He cannot therefore bo legally 
sentenced to imprisonment in default of payment of the excess charge and fare 
which may be recovered under the provisions of s. 1 13, el. (4) of Act No IX of 
1890. 

[R., 5 C.L.J. 47 {491 - 11 C-W.N. 100 ; 8 Ind. Gas. 190 (191) = 35 P.W.R. 11910) Cr.J 

In this case the Joint Magistrate of Allahabad tried one Ram Pal 
summarily under s. 113 of the Indian Railways Act. 1890, and ordered 
him under that section to pay a certain e.xcess fare together with 
a penalty, and further sentenced him to ten days’ siiiiole imprisonment in 
default of payment of the amount. The Magistrate of the District being 
of opinion that the sentence of imprisonment in default was illeg«al, the 
act of the accused not amounting to an “otlencc" within the meaning of 
the Indian Penal Code, referred the case to the High Court for orders 
under s. 438 of the Code of Criminal Procedure. 

The following order was passed : — 

ORDER. 

Knox, J.— Travelling in a train by a passenger without having a 
proper ticket with him is not an offence under the Railway Act of 1890. 

It is true that s. 113 together with s. 106 and the sections which follow 
up to as far as s. 130 are all placed under a hea.Kng of "Other offences." 
The classification is unfortunate, for several of these sections cannot 
possibly relate to an offence at all, and s. 132 shows clearly that 
acts committed under s. 113 are not deemed offences within the 
technical meaning of that word. All the proceedings taken by the Assistant 
Magistrate are set aside and the record will be returned. 

• Criminal Revision. No. 408 o£ 189V. 
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[96] APPELLATE CIVIL. 

Before Sir John Edge, Ki., Chief Justice and Mr. Justice BUiir. 


MlR .A2M4.T Ali {Plaintiff) v. Mahmud-ul-nissa 
{Defendant).^ [2nd August, 1897.] 

Suit for marriage — Jactitation of marriage — Jurisdiction of Civil Courts in British 
India to entertain such a suit between .Muhammadans, 

Hdd A tiait for iaobitAtioQ of Will lie in a Civil Court in British 

India, and ia not within the rnlio^ of tbe Privy Council in Rajah Nilmony Singh 

V. Kally Churn Bhailacharjee (li- 

The plaintifif sued in the Court of the Subordinate Judge of Meerut 
for a declaration that the defendant was not, as she falsely alleged herself 
to be, the wife of the plaintiff, and that a child to which she had given 
birth, and which she alleged to be his, was not his. The plaintiff’s case 
was that the defendant had been married to one Kallu Mir, and that the 
marriage was still subsisting. Prior to this suit being brought the 
defeodant had obtained from a Criminal Court an order against the 
plaintiff for tne maintenance of her cliild as having been begotten by the 
plaintiff, though the Criminal Court did not find that the defendant was 
married to the plaintiff. The present suit was dismissed by the Subor- 
dinate Judge, who found that the defendant was the lawfully married wife 
of the plaintiff and that the child was his. 

On appeal by the plaintiff the defendant respondent raised an 
objection that the suit was not cognizable at all by a Civil Court. This 
objection was sustained bv the lower apoellate Court, which dismissed 
the appeal, relying on the case of Rajah Nilmony Singh v. Rally Cfmrn 
Bhattacharjee (l). 

The plaintiff aupealed to the High Court. 

Messrs. T. Conran and D. N. Banerji, for the appellant. 

B&hn Jogtndro Nath Chaudhri, ftii* the respondent. 

JUDGMENT. 

Edge, C. J., and Blair, J. : — This is a suit for jactitation of marriage 
which was brought by a Muhammadan named Mir Azmat Ali against 
one Musammat Mahmud-ul-nissa. She had taken [97] proceedings 
against him in the Magistrate’s Court on more than one occasion to 
obtain orders of maintenance for herself aud her child on the allegation 
that she was the wife of Mir Azmat Ali and the child was their child. 
The first Court dismissed the suit, finding for the defendant that she was 
the plaintiff’s wife. The plaintiff appealed. The first appellate Court dis- 
missed the appeal on the ground that suih a case came within the ruling 
of the Privy Council in Rajah Nilmony Singh v. Kally Churn Bhaita- 
chargee (l), and that consequently the suit did not lie. But the case 
before the Privy Council was a very different one. The decision apparently 
18 one which would forbid the institution of a novel description of suit 
to set aside a mere assertion. A suit for jactitation of marriage is not by 
any means a novel description of suit : it was a suit in which relief 

* Seooni Appeal, No. 679 of 1S95, from e.'deoredDf A M Markham. Esq., DUtrict 
Judge o! Meerut, dated the let May 1S95. ooufirmiog a decree of Pindit Bauaidhar, 
Suhocdinale Judge^Uf Meorut, dd>l6 l*tha 2ieh March 1894. 

(1)21. A. 68. 
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\yas given in England in ti e Ecclesiastical Courts, and when the jurisdic- 
tion of those Courts was transferred to tlie Divorce Court by the Act of 
1857, the jurisdiction of the Ecclesiastical Courts in suits for jactitation of 
man-iage was transfen-ed to the Divorce Court. In England it was not 
only a well-known suit within the jurisdiction of tie Ecclesiastical 
Courts, but it was considered proper that that jurisdiction should be 
continued by the Divorce Court in England, and there can be no doubt that 
unless a man is entitled by means of tlio Civil Courts to puD to silence a 
woman who falsely claims to be bis wife, the man and others may sutler 
considerable hardship, and his heirs may bo harassed by false claims after 
his death. The suit for jactitation, however, is one not lo be encouraged, 
particularly in a country like this, in which persons unfortunately are too 
anxious to discover forms of legal procedure by which they can annoy their 
neiglibours. In our opinion, Ijowever, sucli a suit lies in a Civil Court in 
this country. The Court trying such a suit will of course take care, before 
granting a plaintift a decree, to see that it is strictly proved that the defend- 
ant did seriously allege that the disputed marriage had taken place and 
that ttie plaintiff did not acquiesce in the claim or allegation of the [98] 
defendant as to the disputed marriage, and further that in fact no 
marriage hud taken place between the parlies. Wo sot aside the decree 
of the lower anpellato Court, and remand, the case under s. 562 of the 
Code of Civil Procedure to that Court to bo disposed of ui on the merits. 


Appeal i/ecreed and rausc reviandcd. 


20 A. 98 = 17 A.W.N. M897) 206. 

APPELLATE CIVIL. 

Before Sir Joliti Edffe, Kt., Chief Justice and Mr. Justice 

Banerji. 


Aman Singh .and another {Plaintiffs) v. Nakun Singh 

AND OTHERS (Defendants).'^ [4lh August. 1897.1 

Cirti Procedure Code, s. iQl— Compromise on bthal/ ot a minor — 3uit to .set aside com- 
irromise as having been entered into irittiont the leave of the Coiot. 

Where ihc KUardiaa ad htem of oerCaiu minors Hseented on their hebaif (o a 
compromise, which compromise was arc- pt«'d by the Courf , and a decree passed 
thereon, and found uot to be i-r. jucl<C'.il to tbt* ifueresis of the minors ; it 
was /ieWtbat the muiorscouid not. alter the decree bjwed upon the compromise 
b.ad become tioHl, socceed inat>uitto set it aside on the fo|c prt ui d that tbe 
Court had not previously given leave to the guardian toentfr into the C'^mpi’O- 
mise. Knlavati v. Chedi Lai tl) distinguished. 

[F.. 8 C.L.J. 274 = 13 C.W.N. 163=4 Ind. Cas. 467 ; R.. 31 C. Ill (120) : 34 M. 3‘4*> 
12Tnd. Cas. 499 i500) ; Hind. Chs 523 = 134 P.L.R 1911=2 P.R 1912 = 42 
P.W.R. 1912 ; 16lnd Cas. 397 (398) ; Doubted. 8 C.L.J. 119 ll28r D., 2 O.C. 45 
(48) ; 6 0. C. 175 (182).] 

This was a suit to set aside a decree passed on the basis of a com- 
promise. One of the plaintifis was of full age. the other a minor. At 
the time of the compromise in question being made both had been minors, 
and had been represented by their mother Mussammat Ganga, as guardian 

• Second Appeal, No. 724 of 1895, from a decree of L. G Evans. Efq., District 
Judge of Aligarh, dated the 8th April, 1995, reversing a decree of Babu Bepin Bebari 
Mukerji, Ofheiating Subordinate Judge of Aligarh, dated the 19ih December, 1894. 

(1) 17 A. 531. 
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ad The Court of first instance decreed the plaintilfs’ claim, hold- 

ing that the conduct of Musammat Ganga in relation to tlie coinpromise 
was suspicious and that she bad been fraudulently induced by the plaiutifi' 
in the former suit to assent to it on behalf of her minor sons. 

On appeal by the defendants the lower appellate Court (District 
Judge of Aligarh) hold that the fraud and collusion alleged by ihe plaintiffs 
had not been proved, neither was it shown that the coinpromise entered 
into on their behalf by the mother of the [99] minors was prejudicial to 
the minors’ interest. That Court accordingly allowed the ai poal and 
dismissed the plaintiffs’ suit. 

The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Ckamthri and Babu Durga Charan Banerji, for 
the appellants. 

Munshi Rim Prasad and Pandit Sftnd-ir Lai, for the respondents. 

JUDGMENT. 

Edgb, C. J. and Banerji, J. — This suit was brought to set aside a 
decree made on a compromise. The plaintiffs here were minors at the 
time of the previous suit, and were lawfully represented in that suit by 
their guardian. The guardian was an assenting party on their behalf to the 
compromise and to the making of the decree, and it is found in this suit that 
the compromise was not prejudicial to the interests of the minors : but the 
Court had not, before the compromise was made, given leave for its being 
made. Under those circumstances it is contended on behalf of the plaintiffs 
here that they are entitled to a decree setting aside the decree which was 
made on the compromis'^, and reliance is placed upon liio judgment of this 
Court in the case of Kalavati v. Ckedi Lai (U. It is said, as appears to be 
true, that the Court, although it sanctioned the compromise after it had 
been entered into, hal not given leave to the guardian to make the com- 
promise before it was made, and that consequently there was no good 
compromise in Uw binding upon the minors upon which a decree could 
lawfully have been made. In our opinion, there is a difference between 
a case in which the validity of a decree made uoon a compromise in a suit 
in which a minor is a party is challenged in appeal from that decree, and a 
case like the present, where the validity of a decree which has become final, 
is sought to be questioned in a separate subsequent and independent suit 
between the parties. 

Now in the present case, it has not been proved that the decree in 
the previous suit was in any respect obtained by fraud. It is not shown 
that the decree in the previous suit was in any resnect disadvan- 
tageous to the minors. It would probably be now [100] impossible, if we 
were to decree this suit, to put the parties back into the same position in 
which they were when the decree in the previous suit was mailo upon 
the compromise. Further, we cannot overlook the fact that if we were 
to hold that a decree based upon a compromise which was not disadvan- 
tageous to a minor, but for the making of which leave had not been given 
by the Court before it was effected, could be avoided and set aside in a 
subsequent suit, we should be opening a door to ruinous litigation in 
these Provinces in cases in which the Court had in fact sanctioned a com- 
promise before making a decree. 

On these considerations, we dismiss this appeal with costs. 

Appeal dismissed. 
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Before Sir John Edge, Kt., Chief Justice and Mr, Justice Banerji. 


SERT M.\L AND OTHERS iPlahitiffs) V, HUKAM SlNGH (Defendant).* 

[5th August, 1897.] 

Pre-eynoHon—^Wajib-nl-arz -Sale to a slraujer —Resale before suit to a cos)uirer— 
Eject of such re-sale. 

In ciscs of p'^-ein otion bised upon waj tb-ul~are, tha right of prc-emptioa docs 
not .survive. «f the i>nid, which is sabji*ct to pre-ecnotion, having boja. sold to a 
stranger, is subsoqueotly re sold bv the stranger vealec before suit to a co-sbarer 
hiving equal rjgu-s with tbo^o seeking pre emption. 

[F.. 3 A.LJ 5U=\.W N. (!906 -215: 73 P R AppL, 25 A. 421 (430); 3 

Ind. Ca^. 516 f5l7> = l2 0 C. •229 (231.235); HOC. 290 (29-2); R., 21 A. 374 
I379i ; 31 A 530 (532» = 6 A.L J. 699 (70l)=3 Ind. Gas. 42; 32 A. 45 (49)=6 
A.L.J. 966 i970.=3 InJ. Cas. 782 (784); 32 A 340(343)=7 A.L.J. 259 (262i = 

5 Ind. Cis. 627 (5-28) ; 7 A.L.J. 77 (78l ; I lod. Cas. 528 (529) ; 3 (nd. Ci^. 923 
(925- =5 N L.R, 136(140); 4 Ini. Gas 337 = 91 P.R 1909= 143 P.L R. 1909 = 
IGIP.W.R. 1909; 2 NL.R. 150 (154) =92 P.L. R. U903i=43 PR (1903); 145 
P.L.R. 1908 = 26 P.R. (1908)=39 P.W.R. (1908) 131 P.W.R. 1903; 91 P.W.R. 
(1909); D.. 23 A. 247.] 


This was a suit for pre omption. One Manni Lai sold a share in a 
certain village on the 1st of August, 1893, to Bhawani Prasad, a stranger 
to the village. On the 23rd of July, 1894, Bhawani Prasad sol 1 the share 
in question to one Hukain Singh. On the 24th of July 1894, the plain- 
tiSs, who were co-shaivrs in the village, brought a suit for pre-emption 
under the terms of the village wajib-ul-arz on the basis of the sale of the 1st 
of August 1893. To this suit only Munni Lai and Bhawani Prasad were 
originally made defendants. Hukam Singh was subsequently added as a 
defendant on the 7th of November. 1894. Hukam Singh was also a co- 
sharer in the village having equal rights of pre-emption with the plaintiffs. 

[101] The Court of first instance (Subordinate Judge of Aligarh) 
decreed the plaintiffs’.claim, holding that the sale-deed in favour of Hukam 
Singh was fictitious and that Hukam Singh had forfeited his right of pre- 
emption by reason of his having purchased the property from Bhawani 
Prasad. 

Against this decree, the defendant, Hukam Singh, appealed. The 
lower appellate Court (District Judge of Aligarh) allowed the appeal and 
dismissed the plaintiffs’ suit as against Hukam Singh, holding that the 
sale to Hukam Singh was a bona fide transaction, and that the plaintiffs 
had no superior pre emptive rights as against him. 

The plaintiffs appealed to the High Court. 

Pandit Sundar Lai, for the appellants. * 

Mr. D. N. Banerji, for the respondent. 


JUDGMENT. 

Edge, C. J., and Bankrji, J. — Shareholders in a villaga in which 
there was under the xoajib-ul-arz a right of pre-emption amongst the 
shareholders, sold certain bighas of land to a stranger. Out of that sale 
this suit has arisen. The plaintiffs claim pre-emption as co-sharers having 
a right of pre-emption. One of the defendants, namely, Hukam Singh, 

• Second Appeal, No. 736 of 1895, from a decree of L. G. Evaos, Esq,, Distriol 
Judge of Aligarh, dated the 15th April, 1895, reversing a decree of Baba Uepin Bebari 
Mukerjt, Officiating Bubordioate Judge of Aligarh, dated the 7th February 1895. 
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is a co-sharer having an equal right of pre-emption with the plaintiffs. 
He claims under a sale-deed which has been found by the District Judge 
in appeal to be genuine. That sale-deed bears a date prior to the date of 
the institution of this suit. It was a sale-deed by which the stranger 
vendee sold to Hukam Singh the land which he had previously purchased 
from the other co-sharers. The first Court decreed the claim for pre- 
emption. The Court of first appeal, on appeal, dismissed the suit. From 
the decree of the Court of first appeal this appeal has been brought. 

It has been contended here on behalf of the plaintiffs appellants that, 
at the moment when the sale to the stranger was made, the plaintiffs ob- 
tained their cause of action. That no doubt is true. It has been contended 
further that the plaintiffs, having obtained a cause of action, before 
the sale to Hukam Singh, are entitled to a decree of pre-emption 
in this suit which will deprive [l02] Hukam Singh of the benefit of 
his purchase. For that proposition there is authority. A Judge of 
this Court sitting alone decided, io Second Appeal No. 649 of 
1895, that in such a case the subsequent re-sale by the stranger 
vendee could not bar the right of a shareholder to obtain a decree 
for pre-emption against the purchaser shareholder from tlie stranger. 
With that proposition we cannot agree. In a coparcenary village, in which, 
whether by custom or agreement, there is a pre-emption for the share- 
holders on a sale to a stranger, each shareholder of equal right has, at the 
moment such a sale is effected, an equal right to pre-empt the whole 
property sold. The custom of the Muhummadan Law in such a case has 
never been applied in these Provinces in ca'ses of pre-emption arising 
under a wajih^ul-arz like that in this case. We refer to the rule by which 
all persons entitled to pre-emut are entitled to a share in the pre-empted 
property. In our opinion, until a suit has been brought by a co-sharer 
for pre-emption of the property sold to a stranger, another co-sharer 
can purchase from the stranger the share which had been sold to the 
stranger. The stranger on his purchasing a share from a co- sharer obtains 
a vested interest in the share, and his interest acquired by such purchase 
can only be divested by voluntary sale by him or by a decree in a suit. 
Now in this case, as we have said, Hukum Singh had equal rights of pre- 
emption with the plaintiffs. He purchased the share from the stranger 
before the plaintiffs filed their suit, and in our opinion he is entitled to 
hold it. 


We dismiss this appeal with costs. 


Appeal dismissed. 
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[103] FULL BENCH. 

Before Sir Johji Edge, A7.. Chief Justice, Mr. Justice Knox, and 

Mr. Justice Blair. 

Gaya Bharthi [Plaintiff) v. Lakhnath Rai ( Defend 

[14th August, lh97 ] 

Pre-emption — Cojjs/rnchwi of docnmenl. 

By the clause in a tuajibail-arz which related to pre-empeiou it was orovided 
as follows ; — 

Wheu any co>sharer wishes to iiiak-» a .iile or tnortgige of bis share, it is 
incumbent oo him to do so, first, irj fav lur of a ncir co-sbarcr, next, in favour 
of a co-sharer of his thok, and. lastly, in favour of a ro-sharer of another (hnk, 
at the rat© of Rs. 20 per biglia of cultivated land and Rs. 5 per bigha of wa-u© 
land. If none of the-'** take »t, theu be may transfer it to an outsider. If any 
co-sbarcr (i.©., any co-shaior who wishes to sell or mortgage) fail to aot as 
abo'.e directed, another co-sharer has the rtabt of enforcing pre-einption in 
respect of the property. If the term of the mortgaged share of any co*sharer 
i> about to expire and notice of foreclosure has bot>n isanod. and the co «hareT 
mortgagor has not the meaiH to redeem, then anothor oo sharer, after 
Up the laouey. may take back the share, and when the original mortgagor has 
the moans, bo, after payirg the money, may fake possession of the share." 

Held that, in the case of a conditional salu of a property to which thi.s tva.)\b-ul- 
applied, there WfTCOnly tsvn Stages contemplated by the wajih-nUarz, and 
not three. Tne first stage was at or about the time of the execution of the deed 
of cc’ndiiiooal sale, and at that lime pre emption might be had by a co-sbarer 
at the rate indicated in tho wojtb-ul are. The second stage was when the con- 
ditional vendee had brought his >uit for foreclosure, and at tti*r. time the pre- 
emptor would have to pay the «im''unt found to be due under iho dcof 'd condi- 
tional sale, When once, however, the or^er for foreclosure had hu**n made abso- 
lute, the co-sbarer’s right of pre-emption was goue and extinguishrd. 

[R., 3 A.L.J. 515 = A.W.N. (19061 ‘.i47 ; 11 Ini. Ca^. 628 (629): D., 24 A. 493(498).] 

The facts of this case are fully stated in the judgment of the 
Court. 

Mr. Abdul Majid, (for whom Babu Jivaa Chunder Mukerii) for tb© 
appellant. 

Munshi Bam Prasad, for the respondent. 

JUDGMENT. 

Edge, C. J., Knox and Blaiu, JJ : — Tliis appeal lias arisen in a 
suit for pre-emption. The appellants are the plaintiffs, who claim to pre- 
empt under a condition in \hetvajib‘ul-arz relating [l04] to the village. 
The condition is in that part of the wajib ul-arz which bears the heading 
shofa. It is advisable to state what the whole provision for pre- 
emption is. It is as follows: — When any co-sharer wishes to make a 
sale or mortgage of his share, it is incumbent on him to do so first in 
favour of a near co-sharer, next in favour of a co-sharer of his thok. and 
lastly in favour of a co-sharer of another thok, at the rate of Rs. 20 per 
bigha of cultivated land and Rs. 5 per bigha of waste land. If none of 
these take it, then he may transfer it to an outsider. If any co-sharer 
any co-sharer who wishes to sell or mortgage) fail to act as above 
directed, another co-sharer has the right of enforcing pre-emption in respect 

• Second Appeal No. 780 of 1896. from a decree of Rai Sauwal Singh. Subordinase 
Jndge'of Azamgarh, dated the 25tb March 1895, modifyinga decree of Manshi Gaoga 

Prasad, Munsif of Muhammadabad Gohna. dated the 27th June 1894. 
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of the property. If the term of the mortgaged shaioof any co-sharer is 
about to expire, and notice of foreclosure has been issued, and the co- 
sbarer-mortgagor has not the means to redeem, then another co-sharer, 
after paying up the money, may take back the share, and when the 
original mortgagor has the means, he, after paying the money, may take 
possession of the share.” 

What happened in this case was this : — A co-sharer mortgaged a 
share in the village by a conditional sale-deed. The mortgagee, conditional 
vendee, subsequently brought his suit for foreclosure under Act No. lY of 
1882, and obtained a decree for foreclosure and an order was subsequently 
made making the foreclosure absolute. Thereupon the present plaintiff 
appeared on the scene and claimed to step into the shoes of the mortgagee- 
vendee and to become in fact absolute owner, upon payment, not of the 
mortgage money for which the decree for foreclosure was passed, I'ut 
of Es. 20 per bigha for cultivated land, and Rs. 5 per bigha for waste 
land. 

This toajib-ul-arz has been before another Bench of this Court in the 
case of Lohiath Singh v. Dhajju Singh, Second Appeal No. 359 of 1895, 
in which the decision of the B^nch was given on the I7tli Julv last. In 
that case the learned Judges differed, Mr. Justice Banerji holding that- tlie 
pre-emptors in that case, who were claiming under exactly the same 
conditions as the pre-emptor [ 105 ] in this case, could not have pre-emption 
except upon pavment of the full decretal amount of the foreclosure 
decree On the other hand Mr. Justice Aikman held that, although 
the foreclosure decretal amount in that case was Rs. 2,225-8-0, the 
plaintiffs were entitled to pre-emption upon payment of Rs. 654-8-7, 
the latter being the amount calculated at Rs. 20 per bigha for cultivated 
land, and Rs. 5 per bigha for waste land. 

We are bound to say that, if the plaintiffs, in the case to which we 
have referred, had, after the making of the decree for foreclosure, any 
right whatsoever of pre-emption under the tvajib-ul-arz, the only consti*uc- 
tion possible in that event to put on the wajib~ul-arz was, in our opinion, 
that which was adopted by Mr. Justice Banerji. To illustrate by that 
case the position contended for on behalf of the pre-emptor-appellant in 
this case, we may point to the following facts. There were thi-ee stages 
in the case. One was at the time when the oo-sharer desired to raortguge 
his share, and mortgaged it. At that time, according to the waj ib-ul-arz, 
the other co-sharers were entitled to pre-emut for Rs. 654-8-7. The next 
stage was after the suit for foreclosure bad been brought, which would be 
equivalent to the service of notice of foreclosure under the Regulation 
which was in force when this wojib-ul-arz was made, and before the order 
absolute lor foreclosure was made At that time, if t he plaintiffs in the 
former case had sought pre-emption, they could only have obtained the 
rights of the mortgagee on payment of the mortgage money due at the 
time, that is, on payment of a sum exceeding Rs. 2,000. The decree for 
foreclosure absolutely fixed the amount which must be paid in order to 
prevent the right to redeem being foreclosed for ever. The next stage 
was that subsequent to the making of the order absolute for foreclosure. 
At this last stage, according to Mr. Justice Aikman, the co-sharer seeking 
pre-emption was in a more fortunate position than he would have been 
at the intermediate stage, and was entitled to pre-empt by payment of 
Rs. 654-8-7, the amount calculated at Rs. 20 and Rs. 5 per bigha, 
as already mentioned; and, according to Mr. Justice Aikman, in 
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[106] that third stage, for that sum of money, a person claiming pre- 
emption was entitled to step into the shoes of the mortgagor who had 
obtained a decree and an order absolute for foreclosure, upon payment 
of the Rs. 20 and Rs. 5 per bigha, irrespective of what the principal 
mortgage money may have been and irrespective of the amount at which 
the interest on that principal may have arrived. Mr. .Justice Aikman 
was quite right in saying that in construing this class of wajib-uharzea 
one should endeavour to ascertain what the intention of the parties was 
and to construe them as far as possible with regard to that intention. In 
our opinion the parties to this n-njib-ul-arz never could have had any 
such intention as that which would have been consistent with the con- 
struction put uuon the wajih ul’arz by Mr. Justice Aikman. 

But the real point and the re<il answer to ihe plaintiff’s suit was not 
raised by the defendant-appellant in the anpeil before those learned 
Judges. We are not referring to what the parties may have thought was 
the real answer: we are referring to what apucars to us to he, upon the 
true construction of the ivajib ul-arz, the real answer to this suit and to 
the former suit. In our opinion this rvijib-iil-arz contemplates only two 
stages, and not three. It contemplates a time when a contract of a sale 
or of mortgage is about lo be entered into or has been entered 
into. The Indian Limitation Act, 1877, fixes a time within which a co- 
sharer desiring to claim nre-emption on a sale or on a mortgage must bring 
bis suit The second stage is when the conditional vendee has brought 
his suit for foreclosure, and before he has obtained his order absolute on 
the decree for foreclosure. Up to the time when that order is made 
absolute the co-sharor desiring to pro empt may, under this 
obtain pre-emption upon payment of the amount decree in the 
suit for foreclosure. When the order absolute for foreclosure is 
made the co-sharer’s right to pre-empt under this wnjib-ul-arz is in our 
opinion gone and extinguished. There is no provision as to what is to 
take place then, and a co-sharer not liaving availed himself of his right 

[107] to pre-empt before the o<der absolute, the decree of the Civil Court 
must take effect and must fully vest in the vendee the rights which he 
obtains under his order absolute for foreclosure. At that time the matter 
has reached the stage when it is beyond the scope of this custom or con- 
tract in this wojib-ul-arz, and the right of the decree-holder under his 

Civil Court decree cannot be affected. 

That is our view of the law to be applied to the case. If the defend- 
ant had filed a cross appeal, we could have given effect to it by dismissing 
tbe plaintiff's suit ; but all we can do now is to dismiss the plaintiff's 
appeal, as he has not made out a case upon which we should alter in his 
favour the d:icree of the Court below. 

We dismiss this appeal with costs. 

Appeal dismissed. 
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Before Mr. Justice Knox and Mr. Justice Burkitt 


Queen-Empress v. Yusuf and others.* 

[22Dd September, 1897.] 

Practic€’^Appeal^Alteration of coHidciion in appeal. 

Where, on appeal ag.iinst a conviction for one offence, it became apparent 
that, although there was not sufficient evidence to support the conviction, thero 
was evidence which might have led to the conviction of the appellants for an 
essentially different offence, with which they bad not been charged, the (Jourt 
declined to consider that evidence with a view to aUering tbe conviction of ihe 
appellants. Queen-Empress v. Parbati (Weekly Notes. 18^7, p. 130), referred 
to. 
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late 

Criminal, 

20 A. 107 = 
17 A.W.N. 
(1897) 210. 


In this case four persons were tried bv the Sessions .Judge of Allahabad, 
for au offeuoe under s. 302 of the Indian Penal Code, convicted and 
sentenced, three to death, the fourth to transportation for life. They 
appealed to the High Court. At the hearing of this appeal the Court, 
on consideration of the evidence, came to the conclusion that the case under 
8. 302 was not [108] proved against the appellants, and accordingly 
acquitted them. lu the argument, it was brought to the notice of the 
Court that there was evidence on the record vvliich might support, as 
against some of the appellants, a conviction under s. 404 or s. 411 of 
the Code. The Court however declined to enter into that question. 

Mr. C. Dillon and Babu, Saty i Chandar Mukerji for the appellants. 

The Government Advocate IMr, E. Ghamier) for the Crown. 

The Judgment of the Court (KnoX and BuRKiXT, JJ ) after discuss- 
ing the evidence relating to the conviction under s. 302 of the Indian 
Penal Code, thus continued : — 


JUDGMENT. 

The Government Advocate pressed upon us the fact that there was 
evidence which in his opinion would bring home to Yusuf, Ghulara Husain 
and Musammat Paragia an otTence falling within either s. 404 or b. 411 of 
the Indian Penal Code. A charge under either of these sections was never 
framed against any of the appellants, and they never pleaded to any such 
charge. Sucha charge is of a nature so essentially different from and foreign 
to a charge of murder that we do nob think it right bo try any of the 
appellants on such a charge in this case. If the Magisterial authorities 
think there is sufficient evidence against them, this acquittal on the 
charge of murder will not prevent a trial upon a charge under either of 
tbe sections mentioned above. This was the course adopted by this 
Court in the case of Queen-Empress v. Parbati (l), a very instructive 
case in oonneotion with the present, and one which we think, w& 
should follow in bbo present case. For the above reasons, we allow the 
appeal, set aside the convictions and direct that all the four appellants be 
forthwith released. 


* Crimiaal Appeal No. 1059 of 1897. 
(1)7A.W. N. (1887) 130. 
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[109] .APPELLATE CIVIL. 

Before Mr, Justice Kno.r aud Mr. Justice Blair. 

Bri.i Lal (Apidicant), Appellant v. The StcRETARY OF State 
FOR India in Council {Opposite Party). Respoiulent." 

[3rd November, 1897.] 

Act So. V of 1881 {Probate rtud Adminis/ralion Act), s. 50 — Revocation of grant of 
letters of ndyninhtralion no bar to a fresh avplicntion. 

Where a grant of loiter.^ of aBminintration made hy a District Judge bad bocu 
revoked under the provisir>n« of s. 50 of Act No. V of 1881, it was held that, the 
ciuse of revocation being removed, (be Judge had jurisdicii'’n to entertain a fre^b 
appHcaiion for the same object. 

This was au acp^^al from an order of the Dissn’cfc Judge of Benares, 
rejeuiing an application for grant of lottery of administration. The 
facts of the case suCRciontly appear from the order of the District Judge 
which, was as follows : — 

“ This is an application for grant of letters of administration pur- 
porting to conae under s. 64 of Act No. V of 1881. Tne circumstances 
under which it made are peculiar. Applicant obtained a grant of letters 
of adminibtra.i}ioQ from this Court on the 13th of June, 1896, but tlmb 
grant was revoked under s. oO of Act No. V of 1881, on the application 
of the opposite party on the 5th of September last, for * just cause.’ That 
order has not been apuealed against and has. therefore, become hnal. 
Having regard to the wording of ss. 34 and 86 of Act No. of 1881, I am 
of opinion that, so far as this .\cD goes, this Court is functus officio and 
that applicant’s remedy do\v lies by a regular suit. 

“ This application for grant of letters of administration is therefore 
rejected 

The applicant accordingly appealed bo the High Court. 

Babu Jogindro Nath Ckaudhri. for the appellants. 

Mr. E. Chamier, for the respondents. 

JUDGMENT. 

Knox and Blair, JJ. — Wo are unable to cake the view which the 
learned Judge has taken that he has no jurisdiction to entertain [llO] 
the present application. The sections unon which the learned Judge 
purported to act contain no words depriving him of jurisdiction. We 
set aside the order of the Judge and return the application to be readmit- 
ted upon hia file and dealt with according to law. The costs will be 
charged to the estate. 


•Pirs-t Appeal No. 17 of 1897 from an order of 0. L, M. Bales, Esq., District Jodgo 
•of Benares, ditei the 23cd January, 1697. 
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FULL BENCH. 

Before Sir John Edge, Rt., Chief Justice, Mr. Justice Blair, Mr. JuMicc 
Bauerji, Mr. Justice Bnrkittand Mr. Justice Aikman. 


Sri Gopal (PUiintijf] v. Pirthi Singh and others 
(Defendatils).^' [lO'h November, 1897.] 

Cit>i2 Procedure Code, s. 13. Exoianation II— Re^ judicata— which tnighi and 
ought to have been made groujid of defence in a fortner suit— Mort^a^e— Prior atid 
subsefiuent mortgagees. 

Held, that the holder of three prior mortgages over the same pr-'oerty, who, Jii 
answer to suits brought by the holders of other mortgages over thkt property of 
dates subsequent to his, had pleaded bis rights under one only of the mortgages 
held by him .was barred by reason of ExplanaMon II to s. 13 "of the Code of Civil 
ProcedQre, from afterward^ bringine a suit for .^aie upon one of the remaining 
mortgages, wbicb be might and ought to have pleaded as au answer pro tanlo 
to tbo suits of the other mortgagees. A/.i/»af>;r Prasad Singh Macnaghten (1). 
Kameswar Prashad v. Rhj Kumari Button Kuar (2». Kailash Mondul v. Baroda 
Sundari DasH3) , Sheosagar Singh v. Sifa Ram Singh (4i. and Mata Din 
Kasodhan v. Kazim Husain <51, referred to. 

[Affipmed, 24 a, 429 (P C.l ; P., 31 C. 428; 11 Ind. Cas. 346 (.3471 = 14*0.0. 117 (1211 ; 
Cons .1 O.L J 337 1350) ; R.. SOB. 166 (162) = 7 Bom. L.R. 311; 35 C 979 (984) 
*8 0 L.J. 82-12 O.W N. 862 ; 26 .M. 760 I776» ; 36 M 216 |229i = 2l SI.L.J. 344 

(367) = 10 Ind. Ca8.75 (81) = 10 M L.T. 533 (541) : lC.LJ,248; 23 M L.J. 543 
(572) = 12M.L.T. 500(505) = 1913 M.W.N 1 (23) = 17 Ind. Cas. 445 (447); 10 
O.C. 146 (157) : U.B.R. 11906) 3rd Qr., C.P.C. 46 1 

The faots of this oasa are fully stated in the judgment of the 
Court-. 

Munshi Bam Prasad and Babu Jogiudro Nath Chaudhri, for the 

appellant. 

Messrs. Abdul Majid and Abdul Raoof, for the resuondents. 

The juilgment of the Court (EDGE, C. J., Blair, BaNERJI, BuRKITT 
and Aikman, JJ.) was delivered by — 

JUDGMENT. 

Edge, C. J. : — This is a suit for sale under section 88 of the Transfer 
of Property Act, 1882. The plaintiff is the representative of till] one 
Ishur Das, deceased. Ishur Das obtaiodd three mortgages over the 
property in question. The firs* w is mauo on the 2lsb of July 1871, the 
second on the 7th of February, 1874, and the third on the 16th of July 1874. 
The Di’esent suit is brought on the mortgage of the 7bh of February, 1874. 
The mortgagors had also executed the following mortgages of this property, 
viz., a mortgage bo Murli Singh and Saroam Singh, made on the 30th of 
August 1872, and a mortgage to Bhngwan Das on the 18th of August, 
1876. On the 11th of Jnlv 1883, Ishur Das brought a suit for sale on his 
mortgage of the 2l8t of July 1871. and on the 3rd of September 1883 he 
obtained a decree for sale. To that suit the other mortgagees were not 
parties. Under the decree in that suit 1} biswas were sold and v/ere 
purchased by Ishur Das. Murli and Sarnam brought a suit for sale on the 


* Second Appoal No. 1028 of 1894, from a dficrde of L.O. Evanst Esqr., District 
Judge of Aligarh, dated the 12lh June 1894, confirming a decree of BabuOanga Saran, 
Subordinate Judge of Aligarh, dated the 12tb August 1893> 

(1) 16 I. A. 107 = 16 C. 682. (2120 0.79. (3)24 0.711. 

(4) 21 0 616. (54 13 A. 432. 
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15th of August 1883 od their mortgage of the SObh of August 1872, and 
got a decree on the 13th of December, 1883. The other mortgagees were 
not made parties to that suit. In execution of that decree li biswas were 
sold, and were purchased by Murli and Sarnam. On tbe 27th of July 
1888, Ishur Das beiug dead, his representatives brought a suit for sale 
OD Ishur Das’ mortgage of the 16th of July 1874. They obtained a decree 
for sale oo the 26th of September, 1888. The other mortgagees were not 
made parties to that suit. In execution of that decree 1 biswa 7J biswansis 
were sold and were purchased by Bechai Lai, one of the defendants to this 
suit. On the 18th of August, 1888, Sri Ram, the then representative of 
Bhagwan Das. the holder of the fifth mortgage, brought a suit for sale on 
Bbagwan Das’ mortgage of the 18th of August 1876, and made the repre- 
sentatives of Ishur Das parties to that suit. The representatives of Ishur 
Das pleaded their rights under the mortgage in favour of Ishur Das of 
the 21st of July 1871, but made no mention of the mortgage of the 7tb of 
February 1874, nor did they raise any question as to their rights under 
that mortgage. In that suit Sri Ham, on the 19th of December 1889, 
obtained a decree for sale, subject to his redeeming Isliur Das’ mortgage of 
[112] tbe 21st of July 1871. Sri Ram is dead and Musarnmat Janki, his 
representative, is one of the defendants to this suit. Murli Singh and 
Sarnam Singh are also defendants. The other defendants not already 
mentioned are the representatives of the mortgagors. On the 24th of 
September 1838 Murli and Sarnam brought a suit for redemption under 
s. 92 of the Transfer of Property Act. 1882, against Ishur Das’ representa- 
tives in respect of the li bisv^as which they had purchased in execution 
of the decree of tiie 13tli of December 1883. On the 25th of July 1889 
Murli and Sarnam got a decree for redemption on payment of the propor- 
tionate amount due to Ishur Das' representatives in respect of the sale of 
the biswas under tbe mortgage of the 2l3t of July 1871. In that suit 
the representatives of Ishur Das did not plead their rights under the naort- 
gage of the 7th of February 1874. 

The first Court dismissed this suit. The plaintiff appealed, and the 
Court of firs'; appeal dismissed the appeal, holding that tbe suit was barred 
by the operation of s. 43 of the Codwof Civil Procedure and also by tbe 
operation of 8. 13 of that Code. From that decree this appeal has been 
brought. 

The contention as to the application of s. 43 of the Code of Civil Pro- 
cedure is that Ishur Das when he brought his suit on the 11th of July 
1883, on the mortgage of tlie 21st of July 1871. should have also claimed 
to sell the mortgaged property under tbe mortgages of tho 7th of February 
1874 and tbe 16th of July 1874. We do not think it necessary to express 
any opinion upon that question further than this, that we are not ureparad 
to endorse tbe decision of the Court of first appeal so tar as it applied 
s. 43 to this case. 


The real point upon which, in our ouinion, this case turos is whether 
or not s. 13 of the Code of Civil Procedure applies. It is quite certain 
that in order to make s. 13 applicable it is not necessary that the 
matter of the subsequent suit should have been heard or have been 
finally decided by a competent Court in the former suit, when the 
case is one to [113] which explanation II applies. Indeed Explanation 
II to s. 13 of the Code would be meaningless if it were necessary in a 
case which was covered by it that the matter should have been heard and 
finally decided in the previous suit. Their Lordships of the Privy Coancil 
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in Mahabir Parshad v. MB^cntighten (l) applied s. 13 of the Code of Civil 
Procedure where the matter raised in the second suit had not been directly 
or indirectly raised, heard or decided in the previous suit. lu that case 
they held that the matter of the second suit was matter which outjht to 
have been made ground of defence in the former suit between the same 
parties, and that the appellants before them, who were defendants in the 
former suit, were barred from insisting on it exceptione rei judicata." In 
Kanieswar Parshad v. Raj Kuinari Rattan Koer (2) thoir Lordships took the 
same view of s. 13 and of the eSecb of Explanation II to that section. 
In referring to the matter to which it was sought to apply the doctrine of 
T6S judicata^ their Lordships say (at page So) : — That it might have been 
made a ground of attack is clear. That it ought to have been, appears to 
their Lordships to depend upon the particular facts of each case. Where 
matters are so dissimilar that their union might lead to confusion, the 
construction of the word ‘ ought ’ would become important ; in this case the 
matters were the same. It was only an alternative way of seeking to 
impose a liability upon Kun Bahadur, and it appears to their Lordships 
that the matter ought to have been made a ground of attack in the former 
suit, and therefore that it should be deemed to be a matter directly and 
substantially in issue in the former suit aod is res Judicata.” 

That decision also shows that it is not necessary for the application of 
8. 13, when Explanation II applies, that the matter in question should 
have been heard and finally decided in the previous suit. The decisions bo 
which we have referred appear to us to be inconsistent with the decision in 
Kailash Mo7id2il v. Baroda Sundari Dasi{S). We do not consider tiiat 

their Lordships intended to depart in Sheosagar Singh v. Sitaram Singh (4) 
from the interpretation of s. 13 of the Code of Civil Procedure which 
they had adopted in the two cases before their Lordships to which we have 
referred. In the last mentioned case in I.L.R., 24 Calc. 616, their Lord- 
ships had nob to consider the effect of Explanation II. 

As we have said, Sri Bam on the 18th of August brought a suit for 
sale on Bhagwan Das' mortgage of the 18th of August 1876. That mort- 
gage was the last mortgage of the series. All the other mortgages had pri- 
ority ; consequently the holders of the prior mortgages were entitled to plead 
their mortgages as a bar bo a decree for sale without prior redemption of 
their mortgages. Now the representatives of Ishur Das pleaded one only 
of their mortgages, that of the 2l3t of July 1871. They might have 
pleaded the mortgage now in suit, viz., that of the 7th of February 1874. 
If they have pleaded that mortgage, Sri Bam could only have obtained a 
decree for sale subject, before the decree became operative to effect a sale, 
to his redeeming not only the mortgage of the 2l8t of July 1871, but that 
of the 7th ol February 1874. It was held by this Court in Full Bench in 
Mata Din Kasodhan v. Kazim Husain (5) that a decree for sale under the 
Transfer of Property Act is a decree for sale of the mortgaged property, and 
that a decree for sale under that Act cannot be made for sale of property 
subject bo a mortgage." Before the passing of the Transfer of Property 
Act decrees for sale were made of all sorbs of interest in properties mort- 
gaged. Properties were sold subject to one. two, three, four and six 
mortgages. Persons interested were not made parties to the suits, and 
endless litigation was the result. One reason for the passing of the Trans- 
fer of Property Act was to strike at the shameful abuses which had arisen 

(1) 16 I. A. 107 » IG G. 682. (2) 20 G. 79. 

(8) 21 G. 711. (4) 24 0. 616. (5) 13 A. 432. 
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by reason of the procedure allowed by some of the Courts in the enforce* 
ment of mortgages, procedure which often only benefited the legal pro- 
fession — no doubtaverv deserving body of men — and ended in the ruin 
[ 113 ] of the unfortunate mortgagor, if not of one or more of the mortgagees. 
In order to strike at that system s. 85 of the Transfer of Property Act 
was introduced to bring all persons interested before the Court in one 
suit, so that their rights might be dealt with and disposed of. The causes 
which led to the passing of that section and of other sections of the Trans- 
fer of Property Act are fully explained in Mala Din Knfiodhan v. Kazim 
3n$ain (\],Janki Prasad v, Kishen Dat{2), and Bhawani Prasad v. Kallu(?). 
In our opinion not only might the representatives of Isbur Das have 
pleaded their mortgage of the 7th of February 1874, bub they ought to 
have done so, and if they had done so, no decree for salo could have been 
made without these rights being protected by the decree. They not hav- 
ing done what they might and ought to have done as an answer pro tanto 
to the suit of Sri Ram, we are of opinion that s. 13 of the Code of Cvil 
Procedure applies and that the present suit for sale is barred. A decree for 
sale as against Murli and Sarnam would be useless, for the property could 
nob legally be sold so long as there was no right to sell as against Musam- 
mat Janki, the representative of Bhagwan Das. 

For the above reasons we dismiss this appeal with costs. 


Appeal dismissed. 


20 k. 115 = 17 A.W.N. (1897) 214. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

POKHPAL Singh {Defendant) v. BiSHAN SiNGH 
(Plaintiff).^ [11th November, 1897.] 

Aci^o. XV of 1877 {Indian Limitation Act), sck. ii, arts, 144, l48—Ltmt<a/ion— 
Mortgage ^Suit by a mortgagor for recovery of possession from a mortgagee holding 
over after expiry of the term of a usufructuary mortgage. 

When mortsfaKce in posaeflsinn under a usufructuary mortcage. holda over 
after the time limited in the morteage deed for surrender of the property, hia 
[116] possession does not. by that fact alone, become adverse to the mortgagor, 
who still has a period of sixty years within which to sue for recovery of possession. 
Juggurnath Sahoo v. Syud Shah Mahomed Bossein (4) referred to. 

[R., 34 A. 261 (2631 = 13 Ind. Gas. 963 = 9 A.L.J. 131.] 

« 

In this case the plaintiff mortgaged to the defendant by a usufruc- 
tuary mortgage certain zamindari property on the 4th of July 1873. 
The conditions of the mortgage were that the defendant should return 
the mortgaged property to_ the plaintiff on the expiration of four and a 
half years, the profits during that period being taken to discharge the 
mortgage debt and interest. The defendant, instead of returning the 
property, remained in possession. On the 27th of February 1895 the 
plaintiff brought his suit for possession and for mesne profits. 

• Second Appeal, No. 892 of 1996, from a decree of Lala Piari Lai, Officiating 
District Judge of Mainpuri, dated the 93rd July 1096, confirming a decree of Maulvi 
Muhammad Mazhar Husain Khan, Subordinate Judge of Mainpuri, dated the IStb 
June 1696. 

(1) 13 A. 432. (9) 16 A. 478. (8) 17 A. 637 (659). (4) 14 B.L.B. 386. 
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The Court of first instance (Subordinate Judg? of Mainouri) decreed 
the claim. On appeal by the defendant the lower appellate Court 
(Ofdoiating District Judge of Mainpiri) dismissed the appeal, liolding 
that the possession of the defendant was not adverse and that the suit 
was governed by the limitation prescribed by art. 148 of the second 
Bchedule to Act No. XV of 1877. 

The defendant appealed to the High Court. 

Mr. B. Malcomson (for whom Babu Satya Chandra Mitkerji), for 

the appellant. 

Pandit Sundar LaU for the respondent. 


1897 
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20 A 115 = 
17 A W.K. 
211 , 


JUDGMENT. 

Airman, J. — Bishan Singh, the nlaintiff in the suit out of which this 
appeal arises, executed, in favour of the defendant Pokhpal Singh, a 
deed of usufructuary mortgage on the 4th of July 1873. The terms 
of the mortgage were that the mortgagee was to remain in possession 
of the property for four and a half years and surrender it at the 
oxpiry of that term, the usufruct for that period being held to dis- 
charge both the principal and the interest of the loan which was given. 
The period expired in 1&78, but the mortgagee continued in possession of 
the property. On the 27th of February 1895, the mortgagor brought the 
present suit to recover possession of the mortgaged prooerty. He got a 
decree from the Subordinate Judge, which was confirmed on appeal [117] 
by the District Judge. The defendant comes here in second appeal con- 
tending that plaintiff’s suit is barred by limitation. It is argued that as 
soon as the term of four and a half years expired the possession of the 
defendant became adverse, and that the suit is barred by the limitation 
provided in art. 144 of the second schedule of the Limitation Act, 
1877. That article can only apply if a suit like the present is nowhere 
epeoially provided for in the schedule. Reliance is placed on the decision 
Pf this Court in Gobardkan v. Sujan (l). 

In my opinion the appeal must fail. The lower Courts were, I hold, 
right in thinking that this suit is one under art. 148 of the schedule, 
namely, a suit against a mortgagee to recover possession of immoveable 
property mortgaged, a suit for which a period of sixty years is allowed, 
reckoning from the time when the right to recover possession acenaed. 
The circumstances of the case cited differ from those in the present case, 
inasmuch as there the suit was one between co-mortgagors and could not 
therefore fall under art. 148. In the case of Jaggtirnath Sahoo v. 
Byiid Shah Mahomed Hossein (2) their Lordships of the Privy Council 
observe, at page 391 of the report : — “ The law, wisely or unwisely, 
has given to mortgagors the long period of sixty years within which to 
bring their suit, and no Court of Justice would be justified in diminishing 
that period on the ground of the laches of a party in the prosecution of 
his rights.” The mere fact that the mortgagee held on in possession of 
the mortgaged property after* be ought to have given it up, would not 
filter the character of the suit, which is clearly one between mortgagor 
find mortgagee and falling within the terms of art. 148. For the above 
jreasoDs I am of opinion that this appeal must fail, and I dismiss it with 
posts. 

• Appeal dismissed. 


(1) 14 A.W.N. (1894) 72. 


. (2) 14 B.L.B. 886. 
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[118] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Banerji. 

Shuja Ali Khan (Jicdffuient-debtor) v. Ram Kuar 
{Decrce-iiolfler).'"' [I3th November, 1897.] 

Civil Procedure Code, s. 096— Appeal to Her Majeslt/ in Council — S«6s<finiiai queslwit 
of iaif — S«cceNsioH ceruficate not proauced at tJie proper time — Act No. VII of 18'39 
(Swee^ssiou Certificate Act), s. -1. 


Tbe representative of a dccree-Loldcr applied for execution of the decree with- 
out producing; before the Court a certificate of aucct'^sioii h<i required by Act 
No. VII of 1S89, s. 4. The Court to which the application was made granted 
execution. The judgment-debtor appealed to tbe High Court, by which tbe 
order of the lower Court was sustained upon production before it <tbe High Court) 
of the necessary certitieato of succession. Held that hu objection that the said 
application fur execution wa4 itopropeily griuted by reason ot tbe non production 
of tbe succession certificiie before the lower Court did not raise a “substantial 
question of law *’ within the meaning of s. 5!)G of the Code of Civil Procedure, so 
as to w.irraiit tbe High Court in graii'ing leave to appeal to Her Majesty la 
Council. 


This was an application for leave to appeal to Her Majesty in Council 
from a decree of the Hi^li Court passed in an appeal under s. 10 of the 
Letters Pabonb from the judgment of a single Judge of the Court. The 
opposite party obtained a decree against the applicant on the 28bh of June 
1878 for Rs. 16,477. Application was made to the Sul)ordinafce Judge of 
Moradahad for execution of that decree on the 4th of August 1890, which 
application was allowed. Against the order allowing that application 
an appeal was presented to tlie High Court. The appeal was dismissed 
by a single Judge on tiie 6th of .January 1S96. and a further appeal under 
3. 10 of the Letters Patent was dismissed by a Division Bench of the 
Court on the 21st of January 1897. 

TIio grounds of appeal as set forth in the application under s. o98 of 
the Code of Civil Procedure were as follows : — 

(1) Because the respondent s application for exccutiou of decree 
was not eutertainable, inasmuch as it was not accompanied 
by a succession certificate as required by s. 4 of Act No. VII of 
1889 (Succession Certiboate Act.). 

[119] (2) Because all the proceedings relating to the execution of 
decree are manifestly opposed to tlie express provisions of 
s. 4, clause 6, of Act No. VII of 1889. They are null and void. 

(3) Because such an application as tiled by the respondent is of 
no effect and cannot bo considered by the Court. 

(4) Because the decree sought to be e.xecuted is therefore barred 
by limitation. 

Ba.hu.\ Jotj indr 0 Nath Chaudhri, for the applicant. 


JUDGMENT. 

Knox and BaNEBJI, JJ. — This is an application for leave to appeal 
to Her Majesty in Council. The subject-matter of the appeal is valued 
above ten thousand rupees, but, as the decree appealed from affirmed 
the decision of the Court immediately below, we have to see before 
granting the certificate that the appeal, if admitted, would involve 


• Privy Council Appeal Ne. 12 of 1897. 
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<6ome substantial question of law. The j^rounds set out in the aoplication 
^o undoubtedly involve questions of law, but in our opinion tlie questions 
raised are not substantial questions of law. The question briefly 
put is whether this Court was right in aflirming a decision of the 
Court below which granted execution without the production of a 
succession certificate, upon its being shown to this Court that such 
succession certificate had been obtained hv the decree-holder before the 
order appealed from had been passed, and upon the certificate being produced 
in this Court before the appeal was determined. The objection of non- 
production of the certificate, though raised in the Court below, was not 
pressed before that Court, and the reason to our mind is obvious : the 
judgment-debtor knew of the existence of the certificate and saw no 
advantage in sustaining an objection which would at once be removed and 
would only lead to unnecessary delay. In bis appeal to this Court again 
the judgment-debtor, the present applicant, did not raise the objection, 
And no doubt for the same reason. Whatever irregularity tliere was in tlie 
Court below was not an irregularity afi'ecting the merits or jurisdiction 
of the Court to entertain the application [120] for execution. It was 
cured by the production in the Court of the certificate which liad already 
been obtained. No objection could have been taken if this Court in 
dealing with the appeal had set aside the or>ler appealed from and directed 
the Court below to cause the production of the succession certificate and 
proceed to execution after the said production. Such a course would have 
been harassing, and needlessly harassing, both to the judgment-debtor and 
the judgment-creditor, and would have been a pure sacrifice to the obser- 
vance of technicalities in proceedings. We hold that no substantial question 
of law is involved. We dismiss the application with costs. 

Application dismiased. 


20 A. 120 = 17 A.W N. (1897) 214. 

APPELL.\TE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 


Goswami RanchOR Lal.TI [Plaintiff) v. Sri GirDHARLH (Defendant).'^ 

[I5th November, 1897.] 


oj {Indian Limitation Act\. sch, II. art 47 — Limitation ^Crimuu 
Pr^^dure Code, s. 146— Sui£ for possession of property attached by a Mayisiral 


Article 47 oI the een'id sjhecJule to Act N» XV of 1877 d)e< not apply to a 
suit DriugbC by oieof the two cUimaats eg unit the otbof to resover posso'ision 
of prooerty which ha-i been atciohed by a Magistrate under the provisions of 
8. 146 of the Code of Orimtnal Procedure. Chuj Idull v. Khyratoeii), and 
Akilandammal v. Periasami Pillai (2) referred to. 

Tj such a suit as abiva Qove«’QaQea’: is a)t a necessary party, 

CR«I. on, 16 O.W.N. 1073 (1074t-16 led. Gas. 620 (621) ; Cena., 26 M. 410 (413i.] 

Thb facts of this case sufifioiently appear from judgment of the 
Court. 


• Beoeod Appeal, No. 828 of 1895, from a decree of H- G. Pearse, Esq., Distrioi 
Judge of Agra, dated the 22ad June 1895. reversing a decree of Baba Durjaa Lai* 
Koileif of ftfuttrt, dated the 26th February I695t 

: . G) N.W.P.H.O.R. (1868) 65. (2) 1 M. 809. 
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Mr. D. N. Baiierji, Babu Jogivdro Nath Ckavdri, Pandit Sundar 
Lai and Babu Satya Chandra Mukerji, for the appellant. 

Messrs. 2\ Conlayi and B. E. O'Conor, for the respondent. 

JUDGMENT. 

Bener.ti and Airman, JJ. — The suit out of which this appeal has- 
arisen was brought by the appellant to recover [ 121 ] possession of a piece 
of land and a house, together with the materials of the bouse and the trees 
standing on the land, by establishment of his right thereto. Disputes 
having arisen between the parties concerning the said property, proceed- 
ings were held by the Magistrate of Muttra under Chapter XII- of the 
Code of Criminal Procedure, 1882. The Magistrate, being unable to 
satisfy himself as to which of the parties was in actual possession, made 
an order under s. 14G of that Code for the attachment of the property. 
This order was passed on the 13th of September 1887. The present suit 
was instituted on the 7th of September lb93. The Court of first instance 
decreed it, but the lower appellate Court dismissed it as barred by limita- 
tion. The only question which we have to determine in this appeal, there- 
fore, is whether the suit was brought alter the expiry of the period of 
limitation prescribed for it. 

The learned Judge of the Court of first appeal was of opinion that, 
as the Government was not made a party to the suit, it could only be 
deemed to be one for a declaratory decree merely, and* applying art. 120 
of the second schedule of tbe Indian Limitation Act, 1877, held the claim 
to be time-barred. 

It is conceded by Mr. Conlan, the learned counsel for the respondent, 
that this view of the Court below is erroneous. It has, in our opiniom 
been rightly contended that the applicability of the law of limitation 
depends upon the frame of the suit as brought, and not upon the form in 
which it should have been instituted. We are also of opinion that the 
Government was not a necessary party. By virtue of tbe order passed 
by the Magistrate under s. 146 of the Code of Criminal Procedure, the 
property was to remain under attachment until a competent Civil Court 
bad determined the rights of tbe parties thereto or tbe persons entitled to 
possession thereo*. Tbe object of the order is to prevent a breach of the 
peace, and the eflect of it is to hold the property for the rightful ownejr 
until he has established bis title. 

[122] Mr. Conlan contends that the suit is governed by art. 47 of 
Bch. II of Act No. XV of 1877, and that as it was brought after the lapsd 
of three years from the date of the order passed under s. 146 of tbe Code 
of Criminal Procedure, it is beyond time. 

Article. 47 provides a limitation of three years for a suit “ by any 
person bound by an order respecting the possession of property made under 
the Code of Criminal Procedure, Chap. XL * * * or by any one claiming 
under such person, to recover the property comprised in such order. 
Chapter XL of the Code of 1872, corresponds to Chap. XII of the present 
Code. An order under s. 146 is an order made under Chap. XII. It 
also an order binding on the parties to the proceeding in which it was 
made. Is it “ an Order respecting the possession of property ?” For, if it 
is so, art. 47 applies, and the present suit is barred by limitation. We are 
of opinion, that an order made under s. 146 for the attachment of tbe pro- 
perty in dispute is not an order respecting the possession of such property* 
An order for attachment may be passed either when the Magistrate decided 
that none of the parties is in possession or when he is unable to decide 
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•which of them is in possession. The order contemplated by art. -47 is, in 
our opinion, an order whereby one of the parties is adjudged to l)e in pos- 
session and is maintained in possession until evicted in due course of law, 
that is to say, an order which is in favour of one of the parlies and 
adverse to the other. It could nob have been the intention of the 
Legislature that where the Magistrate, by reason of his inability to satisfy 
himself as to the possession of either of the parties, or by reason of his 
deciding that neither of them is in actual possession, attaches tho 
property in dispute, in order to prevent a breach of the peace, neither 
party would be entitled to get back the property unless he instituted 
a suit within three years from the date of the order, and that in tho 
event of neither of tlie parties bringing a suit within that period the 
property would be forfeited to Government. This would be tho re- 
sult were we to hold that an order under s. 146 is [123] govern- 
ed by art. 47. Our view is supported by tho ruling of this Court 
in Chujmull v. Kkyrattee (1) and of the Madras High Court in Akilan- 
dammal v. Pertasami Pillai (2). In the former case it was held that where 
the Magistrate found that neither of the parties at issue was in possession, 
and for that reason directed the attachment of the property, the order was 
not one respecting the possession of property to which the tliree years’ 
rule of limitation applied. In the latter ^case, a similar conclusion was 
arrived at in respect of an order of attachment made by reason of tho 
Magistrate’s inability to satisfy himself as to which of the parties was 
in possession. Those cases were decided, respectively under Act No. XIV 
of 1859 and Act No. IX of 1871, the provisions of which in this respect 
were the same as those of art. 47 of sch. II of Act No. XV of 
1877. Had the Legislature intended to lay down a different rule from 
that enunciated in the two rulings referred to above, art. 47 would 
have been worded in terms different from the corresponding provisions of 
the Acts of 1859 and 1871. 

It may be that an order under s. 147 of tho Code of Criminal 
Procedure is intended to be governed by art. 47 and that may be tho 
reason why that article was not in express terras limited to orders under 
B. 145. We, however, do not decide the point. In our opinion art. 47 
does not apply to an order under s. 146, and we hold that the claim is not 
barred by the provisions of that article. The article applicable is either 
142 or 144. 

We allow the appeal with costs, and, setting aside the decree below, 
remand the case to the lower appellate Court, under s. 562 of the Code of 
Civil Procedure, for trial on the merits. 

Appeal decreed and cause remanded. 


1 . 


■% 

1 


(1) N.W.F.H C.R. (1868) 66. 




(3) 1 M. 309 
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[124] REVISrONAL CRIMINAL. 

Before Sir John Edge. Kt., Chief Justice, and Mr. Justice Burkitt. 


Gauri Shankar v. Mata Prasad.* [16th November. 1897.] 

Act No XUl of (Fraudulent Breaches of Contract by Workmen) $. l^Criminal 
Procedure Code, s. Warrant. ^ 

Held, tbat s. 33 of the Code of Criminal Procedure, is applicable to warrants 
issued under Act No. XIII of 1859. Queen-Empress v. Kattayan (1) followed. 

This \yas a reference made under s. 438 of the Code of Criminal 
Piocediire by the District Magistrate of Mirzapur. The complainant 
applied for warrants under s. 1 of Act No. XIII of 1859, for the an'est of 
men to whom iie had advanced money for shellac operations, and who 
were at the time of which so applying resident in Ranchi in the Bengal 
Presidency. TIte Magistrate, being in doubt as to whether such warrants 
could be sent under s. 83 of the Code of Criminal Procedure for execution 
to a Magistrate outside his jurisdiction, made this reference. The follow- 
ing order was passed : — 

ORDER. 

Edge, C. J., and Rdrkitt, J.— We hold the same opinion as that 
expressed by the High Court at Madras on a similar reference in Queen- 
Empress V. Rattayan (l). Section 83 of the Code of Criminal Procedure 
]8, in our opinion, applicable to warrants issued under the provisions 
of Act No. XIII of 1859. 

:20 A. 124 = 17 A.W.N. (1897) 218. 

APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Aikman. 

Fazal Husen [Decree-holder) v. Raj Bahadur (Objector). \ 

[17th November, 1897.] 

Act, No. XV 0 / 1877 (Luiian himiiaiioyt Act), sck. 11, art. m^Exeeuii<m of decree-^ 
Limitation — Starting point of limttalion where appeal has abated, 

that the order of an appellate Court abatiue an appeal, because do re- 
presentative of the appellant was on the record, was not the ‘'6nal order or [125] 
decree of the appellate Court within the meaning of cl. 2, art. 179, of the second 
schedule to the Indian Limitation Act, 1877, but tbat limitaiion would run 
from the date of the original decree. 

[R.. 3A.L.J. 8 = A.W.N. (1906) 27 = 1 M L.T.69; 4Ind. Caa. 629 (63l) = 81 P.L.B- 
1909 = 87 P.W.B. 1909; D-. 30 A. 385=5 A.L.J. 580=A.W.N. (1908) 161 ; 32 A. 
136 (137)=5 Ind. Cas. 473 = 7 A.L.J, 68.] 

The facts of this case are as follows : — 

Niaz Begam and Gul Begam brought a suit for redemption of mort- 
gage and for mesne profits agaiost Hazar Mir Khan, Bahadur Ali Khan 
and Har Dyal, in the Court of the Munsif of Farrukhabad. On the 24th 

* Criminal Revision No. 697 of 1897. 

f Second Appeal, No- 804 of 1695, from a decree of Baba Jai Lai, Officiating Sobordi- 
nate Judge of Farrukhabad, dated the 6th April 1895, modifying a decree of Khan Zada 
Muhammad Musharaf Ali Khan, Munsif of Kayanganji dated the 2Dd June 1694. 

(1) 20 M. 235. 
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of December, 1889, the Munsif gave a decree for redemption of a certain 
area of muafi land as against Hazar Mir Khan and Bahadur Ali Khan 
and for redemption of a certain area of resumed land as against all three 
defendants. From this decree the plaintiffs anpealod, and each of the 
defendants also appealed separately. The plaintiffs ’ anpeal as against 
Har Dyal and Har Dyal’s appeal abated, Har Dyal having died and no 
representative having been brought on to the record in his 'pUce. On the 
16th of February, 1894, that is more than three years from the date of 
the original decree, though less than that period from the date of the 
order abating the appeals by and against Har Dyal, Fazal Husain, the 
representative of the decree-holder, applied for execution of the decree as 
against one Eaj Bahadur, the representative of Har Dyal Raj Bahadur 
objected to the execution of the decree, on the ground that it was barred 
by limitation, the period of limitation running in this case from the date 
of the original decree of the Munsif. 

The Munsif and the Subordinate Judge in appeal both dealt with the 
objection on grounds relating to the decrees in the appeals of the two 
other defendants whose appeals were decided oo the 13th of April, 1891. 
The Subordinate Judge allowed the objection of Har Dyal’s representative 
60 far as it related to nossession of the resumed land. The decree-holder 
appealed to the High Court. 

Babu Ratan Ckand, for the appellflnt. 

Pandit Madan Mohan Malaviya^ for the respondent. 

JUDGMENT. 

Blair and Airman, JJ. — The appellant is a decree-holder seeking 
to execute his decree against the interest of one Har Dyal. [126] 
Har Dyal was one of three persons against whom a Munsif’s judgment 
and decree were passed. Appeals by him and against him were insti- 
tuted, and by reason of his death and the failure to put upon the record 
bis representatives the appeals abated. The claim of the decree-holder 
is that he is in time in taking proceedings. The decree-holder claims 
to execute within three years from the date of that order of abatement. 
The decree of the Munsif is of a date beyond the three years’ period. 
It appears to us that the appellant has no ground for that contention. 
According to art. 179, the smarting point for limitation is from the date 
of the decree or order of the Civil Court. It is the decree of the Munsif 
which he now seeks to execute : he contends, however, that clause 2 of 
column 3 of art. 179 apolies ; the words are “ where there has been 
an appeal, the date of the final order or decree of the appellate Court.” 
It is manifest to us that an order by which an appeal abates is not the 
final decree or order contemplated by that clause; it cannot be executed, 
and the only extant decree after the making of such an order is the original 
decree of the Munsif, The apolication is admittedly presented more than 
three years after the date of the Munsif’s decree. This appeal is dismissed 
with oosts. 

Appeal dismissed. 
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APPELLATE CRIMINAL. 

Before Sit John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 
Queen-Emphess V. Beer.* (I7th November. 1897.] 

Act No. \ 1 of 1882 {Indian Companies Act), $$. 55, Company — Register of shares 

holders — Impection-' Ref usal to allow insjjroiicm of register of shareholders. 

Where a person who is entitled under the provisions of s. 55 of the Indho 
Companies Act, 1882, to obtain mspeciion of the renjister of shareholders of a 
Company applies for inspection during business hours and not at a time when 
inspection is prohibited, either under s. 66 or by reason of anv rules framed by 
the Company under s. 55, such inspection must be granted, and even a tem- 
porary refusal, based upon greunasof coDvenieuco to the Company's business, will 
render a director responsible lor such refusal liable to the penalty provided for by 

[127] The facts of this case are fully stated in the judgment of the 
Court. 

The Government Advocate (Mr. E, Chamier), for the Crown. 

Messrs. 1). N. Banerji and C. R. Alston, for the respondent. 

JUDGMENT. 

Edge. C. J. and Burkitt, J. — This is an appeal by the Local 
Government against an order of acquittal passed by the Joint Jfagis- 
trate of Cawnpore. The respondent A. Beer was a director of the 
Muir Mills Company, Limited, Cawnpore. Mr. Beer was present at 
the registered office of the Company on the 18th of March last. He was 
presiding as chairman at a meeting of shareholders whichTwas held 
that day. At the termination of the meeting of the shareholders, 
Mr. McRobert, who was a shareliolder of the Muir Mills Company, 
Limited, asked Mr. Beer if he (Mr. McRobert) could see the register 
of shareholders. Mr. Beer replied that it was not convenient that he 
should see the register. After a little Mr. Beer told Mr. JIcRoberD 
that be could see the register next day. The ground given by Mr. 
Beer for not allowing Mr. McRobert to see tlie register when he 
applied was that they were about to hold a directors' meeting. 
As Mr. McRobert was leaving the room ho said “ Then you refuse to 
let me see the register?”^ Mr. Beer replied : — * I do not refuse you : you 
can see the books to-morrow morning." Mr. McRobert went away. 
Later on in the afternoon Mr. McRobert received a letter from the Com- 
pany informing him that the books would be open to his inspection at 
any hour up to 5 P.M. that day, or upon any day between the hours of 
9 A.M. and 12 noon and 2 and 5 P.M. Mr. McRobert in his evidence said 
that Mr. Beer knew that h© (McRobert) was leaving Cawnpore. We do 
not think that that affects the question in the slightest degree, for we do 
not think that Mr. Beer intended absolutely to exclude Mr. McRobert 
from a reasonable inspection of the books. The question is whethsr 
Mr. Beer has brought himself within s. 55 of the Indian Companies Act. 
Under s. 55 every shareholder, without payment, and every member of 
the public, on payment, is entitled to inspect the register of Members of the 

[l28]Coropany during business hours, except when the register is closed 

under s. 56, and subject to such reasonable restrictions as the Company 
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in general meeting may impose.” The law wisely provides, however, 1897 
that, where the Company does impose restrictions, the books shall be Nov. 17 . 

open to inspection for at least two hours during the business hours of 

each business day. The section was introduced into the Act not only for Appel- 
the protection of the shareholders, but for the protection of the public. late 
Subject to the restrictions mentioned, it gives every shareholder an al so- Criminal. 
lute right to inspect the register during business hours. If it he incon- — 
venient for the carrying on the Company's business that the register 20 A. 126 = 
should be kept open for inspection for the wliole day during business A.W.N. 
hours, it is very easy for the shareholders in general meeting to juit 223. 

reasonable restrictions on the right of inspection, and it appears to us that 
one such reasonable restriction would be that the register should not be 
open to inspection at any time when the directors of the Company should 
be in meeting assembled, always provided that on such days two hours 
within business hours should be appoimeo for inspection of the register. 

We can well understand that it might have been exceedingly inconvenient 
for the directors, whilst their meeting was going on, to have inspection of 
the registers going on in another room. However, the shaieholdors in 
general meeting have not placed any restriction on the right of inspec- 
tion. If this was a matter of reasonableness or of convenience, we should 
have come to the conclusion that Mr. McEobert was unreasonable, and 
that it was not convenient at the moment to grant inspection. However, 
he was strictly within his rights and he was entitled to inspection there 
and then, and Mr. Beer as a director made himself liable to a penalty 
under s. 65 by reason of his auihorising or permitting a refusal to 
Mr. McRobert to inspect the registers when he applied for inspection. Com- 
panies and directors must comply with the law. This seems to he the first 
case which has arisen in India on this point, and, although Mr. Beer 
acted illegally in remsing to give inspection to Mr. McRobert when 
[129J he asked for it, we do not think it is a case for imposing the full 
penalty. We find that Mr. Beer did authorize and permit a refusal of 
inspection of the register of members to Mr. McRoliert during business 
hours on 18th March 1897, and that he was not justified in so doing, and 
we convict him and fine him the sum of eight am as. It must be remem- 
bered that if any case comes before us of a wilful and obstructive refusal 
when the demand was a reasonable one, we shall impose the full penalty. 

20 A. 129=17 A.W.N. (1897) 21B. 

APPELLATE CIVIL. 

Before Sir John Edge^ Kt., Chief Justice, and Mr, Justice Burkitt. 

Abda Begam {Decree-holder) v. Muzaffar Husen Khan 
{Judgment-debtor)* USth November, 1897,j 

Civil Procedure Code. s. iHS— Execution of decree — Certificaie of execution — Jurisdic- 
tion of Court to which a decree is transferred for execution. 

4 

The Ooart to wfalob a decree is sent for execution retains its jurisdiction to 
execute the deene until the execution has been withdrawn from it, or until 
it baa- f!an 7 executed the decree and has certified that fact to the Court which 
sent. the 'dkiree, or bar executed it so far as that Court has been able to execute 
it within its jorifidiotioD and has certified that fact to the Court which setit the 

a ^ 

* First Appeal No. 16 of 169V from an order of Bai Eishan Lai, Subordinate Judge 
of Cawnpore, dated the 6ih I>(crmhec4896. 
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der'r^e. or until it baa failed execute the decree and has oertided that fact to 
the Court which forwarded the decree- The mere striking off of an application 
for execution on the ground of inforuitlity in the applicatioo doe^ not terminate 
the jurisdiction of rho'’ourt to exocite the decree, nor renderit necessary for the 
Court to send any certificate to tbn Court which forwarded the decree for exe- 
cution. J. (J. Bogratn v. J. P. Wise (1) followed. 

[R., r^O.P.L.R. 169(170p: 9 C.L.J. 4i:d= 13 C.W.N, 583 f540t = 1 Ind, Cas. 57(61); 
'J-6 M.L.J. v.8fi (•287' = 1*2 M L.T. 119 (120) = 1912 M.W-N. 721 (72-2} = 15 Ind. Cas. 
73^ (7391 ; 4 0 C- 333 (337> ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Baldeo Bmu Dm'e, for the appellant. 

Pandit Moti Lai, for the respondent. 


JUDGMENT. 

Edge, C. J. and Bcrkitt, J, — The appellant before us obtain a 
decree for money in the Court of the Judicial Commissioner ofOudh. On 
the application of the d-cree- holder tiie decree was [130] sent to the 
District .ludge of Cawnnore for execution under s. 22.3 of the Code of Civil 
Procedure. The District Judge transferred the case to the file of the 
Subordinate Judge of Cawnpore. The decree-holdor applied to the 
Subordinate Judge for execution of the decree. The application was 
admitted and property was attached. Thereupon the judgment-debtor, 
w'ho is respondent hero, filed an objection to the execution of the decree 
on the ground that the application did not comply with ss. 235 and 237 of 
the Code of Civil Procedure. The application with the objection came 
on for hearing, and the Subordinate Judge on the lU-h of .April 1896, 
struck off the ap-»licatioa on the ground that it did not comply with 
ss. 235 ami 237. Suh>5equ0Dtly tne Subordinate Judge certified to the Coui*t 
at Lucknow tnab “ on the objection of the judgment-debtor the applicition 
for execution was struck off.” Apparently on the very day when that 
certificate was sent the decree-holder applied again to the Subordinate 
Judge of Cawnpore to have the decree executed. Her application was 
dismissed on the ground that the Subordinate Judge of Cawnpore was 
no longer sei;ied of the case an 1 was functus From that order of 

dismissal this appeal has been brought. 

The dismissal of the first application on the 11th of April 1896, was 
not a dismissal on the merits and was not a dismissal which precluded 
the decree-holder from applying again to the same Court for execution 
of her decree. The aopUcatioQ was dismissed merely unon the ground 
of informalities in the application itself. In has been contended before 
us on behalf of the judgment-debtor that the Subordinate Judge of 
Cawnpore ceased to have jurisdiction when he forwarded the certificate 
that the first application had been struck off. The grounds of that 
contention are that s. 223 of the Code provide^, amongst other 
things, that the Court “ to which a decree is sent under this section for 
execution shall certify to the Court which passed it, the fact of such 
execution, or, where the former Court fails to execute the same, the circum- 
stances attending such failure,” and it is contended that the certificate 
that the case bad been struck off was a [131] certifying by the 
Subordinate Judge of Cawnpore, that his Court had failed to execute 
the decree within the meaning of s. 223. Ksference was made to clause (5) 


(1) IB L.R. iF.B.)9l. 
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of s. 224 for the purpose of showing that it was intended by the Legisla- 
te that the Court in which a decree was made should give informa- 
tion to the Court to which the decree was sent for execution as to the 
extent to which the decree had been executed, and as to the part of the 
decree which still remained unexecuted, and it is argued that similar 
information, when the decree had been sent to another Court, would be 
necessary for the Court which had sent the decree for its own guidance in 
case of further applications for execution of the decree. It has been now 
decided by tbeir Lordships of the Privy Council that two or more contem- 
poraneous executions of the same decree may be validly held. What 
might be the result if there were two or more contemporaneous sales of 
the iudgment-debtor's property, say, one in Gorakhpur, another in Allaha- 
bad, and another in Meerut, each realizing the full amount due under the 
decree, is a matter with which we need not concern ourselves. What 
would become of the purchasers at these sales and what interest they 
would take, or how it could be arranged between the various Courts 
that the sales should not be held contemporaneously are further matters 
with which we need not concern ourselves. 

Por the appellant it is contended that the Subordinate Judge of 
Oawnpore must have jurisdiction to execute the decree until the decree 
had in fact been execute or until there had been an absolute failure to 
enforce execution of it. The following cases were cited in the argument: 
Mangili v.Riayat Husain (l), Gajadhar v. Hanuman (2). Buboria Ahun 
Basee Kooer v. Joob Raj Singh (3) and J. G. Bagram v. J. l\ Wise (4). 

In our opinion the Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree until the execution has been 
withdrawn from it, or until it has fully executed the decree nnd 
has cercihed that fact to the Court which sent the decree, or 
[132] has executed it so far as that Court has been able to execute it 
within its jurisdiction and has certified that fact to the Court which sent 
the decree, or until it has failed to execute the decree and has certified that 
fact to the Court which sent the decree. Now the Legislature, when it 
used the words “ fails to execute” in s. 223 of the Code, could not 
have meant that a Court which merely strikes ofif an application on the 
ground of informality thereby fails to execute the decree. “ Fails ” must 
signify a failure after a serious and bona fide attempt by the Court to 
execute the decree. That paragraph in s. 223 suggests to our minds 
that it may have originated in an attempt to assimilate as far as possible 
the practice in such cases in England where a decree-holder who has 
obtained his decree for money sues out a writ of fieri facias directed to 
the sheriff to levy on the goods of the judgment-debtor within his baili- 
wick, and the sheritf’s return (to be a good one) must be, either that he 
has levied to the extent of the goods of the judgment-debtor within his 
bailiwick, or that there are no goods of the judgment-debtor wdthin his 
bailiwick. In our opinion the Court of the Subordinate Judge of Cawn- 
pore did not fail to execute the decree within the meaning of s. 223 ; 
it merely struck off an application on the ground of informality. 
We further consider that the case was not a case in which the Sub- 
ordinate Judge of Cawnpore was justified in sending any certificate to the 
Court at Lucknow. Neither of the events had arisen which would have 
justified the Subordinate Judge in sending any certificate under s. 223, for 
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there was neither execution nor failure. The case of J. G. Bagram v. J. 
P. M'ise, which was a Full Bench ruling of the Calcutta Court, is an 
authority to show that the Court to which a decree is sent has, even after 
striking off an application for execution, as here, still jurisfliction in the 
matter of the execution. It is true that the Full Bench case was decided 
on s. 284 of Act V^Hl of 1859, but in our opinion it is equally applicable 
to cases arising under the present C^de of Civil Procedure. We have 
come to the conclusion that the Subordinate Judge wronglv declined 
jurisdiction when he had it. We set [133] aside the order dismissing the 
application out of which this aopoal has arisen, and we remand the 
case under s. 5r>2 of the Code of Civil Procedure to the Court of the 
Subordinate Judge for the aoplication to be restored to the file and to be 
disposed of according to law. The aopellant will have her costs of this 
appeal. 

Appf'nl decreed and cause remanded. 


20 A. 133 = 17 A.W.N. (1897) 224. 

APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and 21r. Justice Burkitt, 


(Jueen-Empress V, Maikct Lal and another.* 

[19bh November, 1897.] 

Euideyic€^Confessioi}^Value to be attached to confession subsequeJitly withdrawn. 

It does not necessarily follow, because a confession made by an accused person 
is subsequently retracted and there little or no evidence on the record to support 
the confession, that therefore the confession is to be rejected. The credibility of 
such a confession is in each case a matter to be decided by tho Court according 
to the circumstances of each particular case, and if the Court is of opinion that 
such a confession is true, the Court is bound to act, so far as the person making 
it is concerned, upon such belief. Queen-Empress v. llahabir (Ij and Queen- 
Empress y. Rangx (2) referred to. 

[F., 29 A. 434 ;439)=4 A.L.J. 310=A W.N. (19071 140 = 5 Cr.L.J. 360; R., 2-3 B. 
316(318); 1 L.B.R. 238 (246); 153 P.L.R. 1903=16 P.R. 1903 (Cr).] 

In this case two men, Maiku Lal and Nathu, were tried for and con- 
victed of the offence of dacoity under s. 395 of the Indian Penal Oode. 
Maiku Lal made a long and detailed confession before the commit- 
ting Magistrate and there was also other evidence connecting him with 
the dacoity. Nathu made a similar confession before the District Magis- 
trate. In those confessions both men denied that any undue inffueoce had 
been used bo make them confess, and afterwards they admitted that none 
of the Police were in the room at the time when the confessions were 
recorded. Before the Sessions Judge both confessions were retracted, but 
both the Judge and the assessors believed the confessions to have been 
voluntarily made and to be substantially accurate. Each accused in his 
confession implicated the other accused, and, as has [134] been said, in 
the case of Maiku Lal there was other evidence against him. As against 
Nathu the only evidence was his own confession subsequently retracted, 
and the similarly retracted confession of Maiku Lal. 

Kunwar Parmanand, for the appellants. 

The Government Advocate (Mr. E. Ckamier), for the Crown. 

• Criminal Appeal No. 1073 of IQP?. 

(1) 18 A. 78. (3) 10 M. 395. 
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JUDGMENT 

Edge, C. J. and Burkitt, J.— Maiku Lai and Nathu Lai have 
been sentenced to transportation for life under s. 395 of the Indian Penal 
Code. As against Maiku there was his own circumstantial confession 
ftpd proof that some of the articles stolen in the dacoity were found in 
his bouse. Ha is also implicated by tlie confession made by Nathu. 
As to Nathu Lai the case against him depends upon a statement made 
by him before the District Magistrate, which was subsequently with- 
drawn. and further upon the fact that he is named as one of the dacoits 
in the confession made by Maiku. Kunwar Parma?iand, for Nathu. has 
argued that inasmuch as Nathu’s confession was subsequently withdrawn, 
and as there is no evidence in the case against him, we should nob accept 
the confession as sufficient ground for his conviction. Kunwar Par- 
Tnanand has relied upon Queen-Empress v. Mahabir (1) and Queen- 
Empress V. Rar^i (2). It appears to us that every case of this kind 
must be decided upon its own circumstances, and not upon the amount 
of credibility which was attached in other cases to confessions made. 
If a Judge believes that a confession made by a prisoner, although subse- 
^^uently withdrawn, contains a true account of that prisoner's connection 
with the crime, the Judge in our opinion is bound to act, so far as that 
prisoner is concerned, on that confession, which he believes to be true. 
Courts frequently act, even in the most serious cases, on a simple plea of 
guilty, although in some cases id is possible that the person pleading guilty 
was not in fact connected with the crime. Where a confession is not 
supported by the evidence of witnesses, a Judge must examine very care- 

whether it gives those details which indicate that it is a natural 
{,1S5J narrative of what took place in the presence of the man making it 
and is not at variance with any evidence in the case which is believed, 
and is not merely a parrot-like repetition of a story put into the man’s 
mouth. In the present case the confession is full of detail. It is very 
circumstantial, and bears on it, in our oninion, the impress of truth. 
There is nothing in the evidence to suggest that it was falsa in any par- 
ticular, and it was made before a District Magistrate who would take 
^re, 80 ^ far as he could, that no advantage was taken of the prisoner. 
Our belief in the truth of Nathu 's confession before the District Magis- 
i^ate is not in the slightest affected by his subsequent retraction of it, 
A*? opinion these men were guilty, and were rightly convicted. 
Although thedacoits had ffre-arms with them, no personal injury seems to 
have been done to any of the villagers or to the people of the house, and 
we think that in this case we may alter the sentence to one of ten years* 
rigorous imprisonment, and we do so accordingly. In other respects the 
Appeals are dismissed. 


(1) 18 A. 78. 


(2) 10 M. 295. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Aihnan. 

KaNDHIA Lal (Defendant) v. MONA Bllil (Plaintiff).* 

L20fch November, 1897.] 

Guardian and viiyior^Loans io a minor^lnquiries necessary to be made by lender-* 
Burden of proof. 

A plaintiff who has advanced money to relieve the necessities of a minor must 
make all rea'^onable inquiries as to the facts of such necessities, and having made 
such inquiries and reasonably entercainiof; a 6ona Ude belief in the existence of 
such necessities, be can advance bis money in safety, even though the sum 
borrowed by the guardian upon the security of the minor’s estate is not in point 
of fact used for his necessities or bis beoefft. Go the other hand a plaintiff who 
lends money without such loquiric-s ctnnot thereafter successfully have recourse 
to the minor’s estate for the satisfaction of the debt. Banuman Pershad 
Pandey v. Babooee Manraj Kunwari (1) referred to. 

[136] The facts of this case are fully stated iu the judf^meot of the 
Court. 

MuDshi Jwala Prasad (for whom Babu Diirga Charan Banerji), for 
the appellant. 

Pandit Siindar Lal and Pandit Madan Mohan Malaviija, for the res- 
pondent. 

JUDGMENT. 

Blair and Aikman, JJ. — The plaintiff in this case is described by 
herself in the array of parties mentioned in the plaint as the widow of 
Babu Sohan, occupation money-lending. In this case she alleges that 
she from time to time lent money to one Licbmin Kunwar, as guardian 
of ber infant son Kandbia Lai, against whose estate she is now pro- 
ceeding. Various sums of money so advanced at last amounted to 
an aggregate of over Rs. l,G0O. and for that sum upon the 5bh 
of December 1889 the female defendant executed a bond, by which, 
in case of non-payment, ]5the plaintiff was to be entitled to have 
recourse to the property of the defendant. From the contents of the 
bond it is manifest that the executing defendant represented that 
the advances so made had been required by the necessities of the 
estate of the minor defendant. On failure of payment, the present 
suit was brought upon the bond, the mother, guardian of the infant 
defendant, being herself impleaded as a co-defendant. The allega- 
tions in the plainB upon which the claim is founded are that money 
was required for the payment of Government revenue due from the minor’s 
zamindari property and for money necessarily expended in suits for 
protection of the minor’s estate. The defendant minor denies bis liabi- 
lity. He denies that he received benefit from the loan or loans, and 
alleges that bis property was sufficient to meet all charges upon it with- 
out borrowing. He denies that Government revenue was due at tbo 
time of the making of the bond, and alleges that none was paid out of the 
money secured by it, nor was there at that time need for money to 
carry on litigation. There was a further allegation, now immaterial, that 

• Second Appeal No, 910 of 1896, from a deoree of C. L. M. Eales. Esq.. District 
Judge of Benares, dated the 16th April, 1895, modifying a decree of Babu Nil Madbah 
Boy, Subordinate Judge ol BeoareSr dated the 13tb December, 189A» 

(1) 6 M.I.A. 393. 
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“ -'°c ®'SQ the instrument. The 

£m B ^ •°'. >D8tanoe framed certain issues, three of 

which only are now material. They are :— 

(1) Was the miaor benefited by the loan ? 

(2) Are the necessities mentioned in the bond correct ? 

(3) Is the loan binding upon the minor? 

fV. f??® issues in favour of the minor, holding 

that there were no necessities and no expenditure for the benefit of the 
minoi and that the loan was therefore not binding upon him. A decree 
was passed against the female defendant, who did not file a statement 
of defence, and as against the minor defendant the suit was dismissed. 
In the lower apellate Court, the Judge rightly laid the burden of 
proof upon the plamtiff-appenant. but differed from the Subordinate 
Judge upon bis ^dmg that the plaintiff had produced no evidence of 
ega necessity. He himself treated as evidence certain decrees produced 
to him in cases in which the minor was a litigant, and in which on aopeal 
m this Court, he had been successful. These cases were also, he says 
test cases upon which deoanded half of the minor's zamindari estate He 
also takes as evidence of liability to pay the Government revenue certain 
unsuccessful applications made tb.theDistrict Judge bv the female defend- 
ant for leave to borrow money on the security of the minor's estate. We 
do not acquiesce in the inference drawn by the Judge from these facts. 
Jiub It 18 not upon that that our decision is grounded. There is manifest- 
ly no evidence before either Court that the plaintiff had made inquiry as 

the money or moneys 

ought to bo secured by the bond, nor was there really any evidence at 
all that such liabilities, bad they existed, could not have been met out of 
thd accumulations or current income of the minor's estate. In the judg- 
ment of the Privy Council in Hanuman Pershad Pandey v, Babooee 

(1) the law upon this subject is considered and 
laid down in much detail. It is there ruled that a plaintiff who has ad- 

rJSoi '=°**’®heve the necessities of a minor must make all reasonable 

UottJ inquiries as to the facta of such necessities, and having made such 
inquiries and reasonably entertaining a boTia fide belief in the existence of 
such necessities, be can then advance his money in safety, even though the 
su^m borrowed by the guardian upon the security of the minor’s estate is 
not, m point of fact, used for his necessities or his benefit. On the other 
nand. a plaintiff who lends money without such inquiries cannot thereafter 
successfully have recourse to the minor’s estate for the satisfaction of the 
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It is perhaps unfortunate, at all events it is curious, that the plaintiff 

money-lender should neither have alleged any reasonable inquiry made by 

nerseir before effecting the loan or loans, nor upon the hearing should 

have given any evidence of such inquiry. The lower appellate Court, which 

allowed the appeal of the plaintiff and decreed her suit against the minor 

efendant, did so without any finding that such inquiries had been made, 

and indeed the plaintiff had neglected to supply it with materials for doing 

so. nor does it appear even to have had before it, in explicit evidence upon 

the issues which it did try, direct proof that in fact the money borrowed 

was applied for the benefit of the minor and that there were necessities 
for borrowing it. 
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We are asked by the plaietiff-respoadeat to refer to the Court below 
an issue as to whether reasonable inquiries had been made by the plaintiff. 
We do not think we ought to grant her that grace; she certainly is not 
entitled to it as a matter of law. This is a suit substantially by a money- 
lender against a minor, and it is not the practice of this Court, or Courts 
elsewhere, to steo out of their way for the purpose of visiting upon a minor 
liabilities contracted during the period of his minority. We are therefore 
of opinion that the decree of the lower aoneliate Court is a decree based 
upon evidence which does not establish a right of suit on the part of the 
plaintiff as against the minor. We. therefore, setting aside the decree of 
the lower appellate Court against the minor and restoring the decree of 
the Court of first instance, allow the appeal with costs. 


Appeal decreed. 


20 A. 139 = 17 A.W N. (1897) 222. 

[139] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Burkitt. 


Sadiq Husain {Objector) u. Lalta Prasad and another 
{Decree-holders).* [22nd November, 1897.] 

Execution of decree^Restilution of benefit obtained under a decree which is reversed on 
appeal^Restitution sought by means of execution of appellate decree against a person 
not a party to the appeal— ‘Civil Procedure Code, s, 583. 

Held that appellants in the Privy Council who had. antecndontly to filing 
their appeal to Her Majesty in Council, paid to the assignee of the decree 
appealed against, which was for co-^c^ onlv, the amount then payable under 
that decree, could nor., on sucoeedint^ in their appeal, obtain restitution, merely 
by virtue of and in execution of the order of Her Majesty in Council, of the 
amount so paid, from the assignee when that assignee bad been no party to the 
appeal to Her Majesty in Council. Bh'igwati Prasad v. Jamna Prasad (1) 
referred to. 

[P.. 5C.W.N. 426 (4291 : R., 24 A. 280; D . 28 A. 337 t339| = 3 A.L.J. 110 = A.W.N. 
(1906; 43.] 

On the 2l3t July 1888 Lalta Prasad and Har Prasad obtained a decree 
for sale on a mortgage from tbe Court of the Subordinate Judge of Bareilly 
against Aziz-ud-din Ahmad and Hafiz-ud-din Ahmad. The defendants 
appealed, and on the 16th of March 1891 the High Court set aside the 
decree and dismissed the plaintiffs' salt with costs. Tbe defendants 
assigned their decree for costs to one Sadiq Husain. On tbe 16th July 
1891, Sadiq Husain applied for execution of the decree assigned to 
him against tbe plaintiffs, and on the 23rd July 1891 obtained payment 
of the amount of costs decreed. On the 24bh July 1891, the plaiotiffs 
applied to the High Court for leave to appeal to Her Majesty in Counoil. 
Leave was granted, and ultimately, on tbe 5th of August 1895, the 
Privy Council decreed the appeal and restored tbe decree of the Court 
of first instance in favour of tbe plaintiffs. The plaintiffs did not make 
Sadiq Husain a party to their appeal to the Privy Council. The decree of 
tbe Privy Council was in due course transmitted for execution to the 

• First Appeal. No. 15 of 1897. from ao order of Baba Madho Das, Subord nale 
Judge of Bareilly, dated the 12th December 1896. 

(1) 19 A. 136. 
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p ^ and tbereupoQ. the plaintiffs 

filed in that Court an apphcabioa for execution against the defendants and 

nan^ ^^sain. In that application they prayed, as against the defendants, 
L«0J for sale o the property charged in the decree, and, as against Sadia 
Husain, for realization by attachment and sale of his property of the 
amount of costs realized by him in execution of the decree of the High 
Court of the 16th March 1891. together with certain interest. To ihis 
application Sadiq Husain filed objections, which were disallowed bv the 
Subordinate Judge on the 12th of December 1896. From the order dis- 
allowing his objections Sadiq Husain appealed to the High Court. 

Maulvi Ghulam Mujtaba, for the appellant. 

Mr. D. N. Banerji, for the respondent. 


JUDGMENT. 

Edge C.J., and Buhkitt, J.~This appeal arises out of an apptica- 
Uon to the Subordinate Judge of Bareilly made in execution of a decree of 
Her Majesty m Council. In the suit in which that decree was passed the 
plaintiffs obtained from the Subordinate Judge of Bareilly a decree for 
sale 00 a mortgage with costs. On appeal this Court set aside the 
decree of the ^bordinate Judge and dismissed the suit with costs. That 
decree of this Court, which was in favour of the defendants, was assigned 
Ik Husain, we presume for consideration. On 

f Husain applied under s. 232 of the Code 

of 0ml Procedure for execution of the decree which had been assigned to 
mm for Ks. 4.820. the amount of the costs decreed by this Court in favour 
of the defendants. Of that application the plaintiffs bad notice ; they 
were parties to it. Sadiq Husain obtained an order, and, in execution of 
the decree assigned to him. he obtained, on the 23rd of July 1891. pay- 
ment of Rs. 4,820. On the 24bhofJuly 1891, the plaintiffs in the suit 
applied to this Court for leave to appeal to Her Majesty in Council. The 
appea lay as a mab^r of right. Leave was granted; and finally the 
appeal came before Her Majesty in Council, with the result that the 
decree of this Court was set aside and the decree of the Subordinate Judge 
Of Bareilly was restored with costs. That order of Her Majesty in 
Council was communicated to this Court, and on the application of the 

T transmitted that order bo the Subordinate 

Judge of Bareilly for the execution of the same. After the arrival of the 

Council in the Court of the Subordinate Judge 
fl K T ® plaintiffs in the suit presented an application bo the 

auDordinate Judge asking for an order of restitution against Sadiq Husain 
ID respect of the Rs. 4.820-13-0 already mentioned and for Rs. 1,390-13-0 
mterest on that amount, making a total of Rs. 6,211-10-0. Sadio Husain 
was no party to the appeal to Her Majesty in Council. 

*«■ u j ™ *** a® was the fact, that the plaint- 

ifls had actually satisfied, by payment to Sadiq Husain, the decree for 

costs before they moved at all in the matter of appealing to Her Majesty 
m Lounoil. They consequently had full knowledge that Sadiq Husain 
was the assignee of that decree and that he was a person interested to 
maintain that decree in its integrity so far as costs were concerned Not- 
withstanding that the plaintiffs knew of Sadiq Husain’s interest, they 
filed their appeal to Her Majesty in Council and proceeded with that 
^pe^ without making Sadiq Husain a party bo it. When the appeal to 
Ber Majesty in Council came on for hearing, the defendants, apparently 
through an oversight, were not represented. Sadiq Husain of course 
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was not repr6S6nt6<^, being no party to tbe appeal, and che appeal to 
Her Majesty in Council was decreed in tbe absence, not only of tb© 
defendants but of tbe assignee of the decree. Sadiq Husain was not even 
made a party to tbe application to this Court to put the order of Her Majesty 
in Council into execution under s. 610 of the Code of Civil Procedure, 
The decree of Her Majesty in Council was against the respondents to the 
appeal. Sadiq Husain was not a respondent. It was not until tbe order of 
Her Majesty in Council arrived in the Court of tbe Subordinate Judge of 
Bareilly, that the plaintiffs in the suit sought for any remedy whatsoever 
against Sadiq Husain. What they seek is an order under which Sadiq 
Husain’s goods and his lands may be seized and sold, and the proceeds 
up to Rs. 6,211-10-0 be paid over to the plaintiffs. Ic is contended that 

[142] because the order of Her Majesty in Council ordered this Court to 
govern itself according to that order, this Court and the Court of the 
Subordinate Judge of Bareilly are bound to make Sadiq Husain by the 
process of the Court, i.e., by execution had against his goods or lands, pay 
to the plaintiffs the amount they claim. It is admitted that s. 583 
of the Code of Civil Procedure does not apply to this case. It is obvious 
that that section does not apply. The decree under which the plaintiffs 
are seeking a benefit is an order of Her Majesty in Council, and not a 
decree passed under Chaper XLI of the Code of Civil Procedure. Further, 
3 , 583 only applies to narties to the proceedings in the suit and in 
the appeal, and does not apply to assignees of interests of the parties to 
the suit when those assignees have not been made parties to the suit or 
tbe appeal. Mr. Diuarka Nath Bancrji is unable to point out to us any 
section in the Code of Civil Procedure under which we could make an 
order which would justify the officer of the Court in seizing and selling in 
execution of the order of Her Majesty in Council, the goods or lands of a 
person who was no party to tbe appeal to Her Majesty in Council and 
who is not even either named or referred to in the order of Her Majesty 
in Council. Mr. Dwatka Nath Banerjis argument went as far as this, 
that this Court had not even discretion in the matter, that we were merely 
exercising ministerial functions, and that under the order of Her Majesty 
in Council we were bound to restore to the successful appellants the 
moneys they had paid to the assignee of the decree of this Court. Accord- 
ing to that contention it would be immaterial whether Sadiq Husain 
could prove any matter of estoppel between him and these plaintiffs, as. 
for iostanoe, that he had purchased the decree of this Court on the 

representation of the plaintiffs that they would not appeal. A somewhat 

similar case was before this Courtlastyear, viz.^ Bhagwati Prasad v. Jamna 
Prasad (l). We have been referred to Rodger v. The Comptoird' Escompte 
de Paris (2) and to Syud Bazayet Hossein v. Dooli Chand (3). 

[143] In our opinion neither of these cases has any bearing on the one 
before us. If the plaintiffs had desired to obtain a remedy against Sadiq 
Husain through the medium of an order of Her Majesty in Council, they 
had ample notice of the assignment to him — they had actually paid him— 
and they could have made him a party to their appeal ; but for reasons best 
known to themselves they did not do so. Tbe plaintiffs are not asking to 
follow immoveable property decreed to them in the appeal by order of Her 
Majesty in Council. They are asking bo turn this decree against the defend- 
ants into a decree against Sadiq Husain, who was no party to the proceed- 
ings, and to put it into execution against his goods and his lands as if it bad 


- (1) 19 A. 136. 
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been a decree for money passed against him. In our opinion we have no 
jurisdiction to make any order for the execution of this order of Her 
Majesty in Council against Sadiq Husain. Equally in our opinion the 
Subordinate Judge had no jurisdiction to make the order which he made 
ana which 19 now under appeal. 

We allow this appeal and dismiss the application to the Subordinate 
dodge against Sadiq Husain with costs in both Courts. 

Appeal decreed. 


20 A. 143 = 17 A.W.N. (1897) 223. 

appellate criminal. 

Before Sit John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Queen-Empress V. Tulsha.=^ I^rd November. 1897.] 


[Indian Penal Code), s. 3Qt-AtUmpt to mtirder— Intention - 
Knowledge of probable conseguonce of act^Preswmption. 


Where a woman of twenty years of aee wa§ found to have admioistered datura 
to three members of her family, it was held that she must be presumed to have 
Known that the adminintratioa of datura was likely to cause death, although 
She might not have admioistered it with that iotODtioo* 


[Not P., 30 A. 568-A.W.N. |1908 j 2i3=8 Or. L J. 383=4 M.L.T. 402.] 


The facts of thia case sufficiently appear from 
Court. 


the judgment of the 


[144] Mr. R. K. Sorabji, for the appellant. 

The Government Advocate (Mr. E. ChanUer), for the Crown. 


JUDGMENT. 

Eme, O.J., and Buekitx, J. — Musammat Tulsha has been convict- 
ed of the offence punishable under s. 307 of the Indian Penal Code, 
and has been sentenced to transportation for life. She was a young woman 
of *'^®°ty or twenty-one years of age and was a widow, her husband having 
died before the gauna ceremony was performed. She had a lover named 
Tika Ram, who was of the same caste as herself. She was anxious to 
live with him, but her father and family were opposed to her taking 
Mat course, as in their caste the marriage of widows was forbidden. 
Musammat Tulsha prepared the family meal, and of that meal her father 

her brother partook. They were afterwards seized 
^th illness and exhibited symptoms of poisoning by datura. A native 
doctor was called in, who, recognizing what they were suffering from, 
refused to treat them and communicated with the police. The police arrived 
that night. The three members of the family who were suffering were 
remov^ to the dispensary and ultimately recovered. Musammat Tulsha 
wasotaken into custody, and she gave up a packet containing thirty-one 
datura seeds. She made a statement before the Magistrate in which she, 
Mmitted that she had administered datura to her father, her mother and 

food she bad given. That statement was subsequently 
withdrawn, but, as it is entirely consistent with all the evidence in the. 
case which wo believe, we accept that statemont as true notwithstanding 
its withdrawal. In the Court of Sassiou her relations, in ordpr to shield 
her, tried to make out a different case, namely, that what they were 

• Criminal Appeal Wo.. 1X53 of 1897. 
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1897 suffering from was the result of ’ drinking bhang. We are quite satisfied 
NOV. 23 . that Musammat Tulsba admini^ered datura to her father, her mother and 

her brother. Mr. Sorabji, who appeared for her, has contended that 

Appel- there is nothing to suggest that she intended to commie murder, and that 
LATE there is no evidence that she knew that datura when administered might 
Criminal, cause death. It is probable that Musammat Tulsha did not intend to 

kill her parents and her [145] brother. No doubt she intended to 

20 A. 153= incapacitate them for the time that she might fly with her lover. There 
17 A.W.N. 13 Qo evidence that she knew that datura when administered to a human 
(1897) 225. being might cause death. The same might have been said if she had 

administered arsenic or nux vomica. It appears to us that we must 
presume that people of* her age have the ordinary knowledge of what the 
results may be of administering datura. It would be dangerous in the 
extreme to the public in this country if Judges were to hold that it could 
not be presumed that a woman of twenty years of age in an Indian 
village was not aware that death might be caused by the administration 
of datura. If we were to hold that such was the presumption, we fear 
that poisoning by datura would become more frequent than it is. In our 
opinion Musammat Tulsba was properly convicted. It was a case to 
which the sentence of transportation applied, and that was the proper 
sentence to pass. As the Sessions Judge truly observes, this woman's act 
might have resulted in the deaths of three persons. 

We dismiss this appeal. 


20 A. 159 = 17 A.W.N. (1897) 227. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Jttstice Aikman. 

Sultan Muhammad Khan (Defendant) v. Sheo Prasad 
AND ANOTHER (Plaintiffs).* [23rd November. 1897.] 

Arbityation —Submission to arbitration — Bevocation of 

A BubmissioD to arbitration once made caonol be revoked except (or good cause. 
It oauDOt be revoked at the mere will of one of the parties to it. Pestonjet 
Nussurwanjee v. Manoekjeed Co. (1), referrei to. 

This was an application undfer g. 525 of the Code of Civil Procedure 
to have an award filed in Court and a decree passed in accordance 
therewith. The award was made ostensibly by one Chandar Sen, the 
clerk of a pleader, by name Ragbubir [146] Saran, practising at Meerut, 
but with the advice and assistance of his master. The application was 
opposed on several grounds, amongst others, on the ground that the 
objector, having come to know thac Ragbubir Saran bad originally been 
instructed by the other parties to the reference to file a suit against him 
in the matter dealt with by the award, had revoked his submission to 
arbitration. This objection was disallowed by the Court of first instance 
(Subordinate Judge of Meerut) which passed a decree in accordance with 
the award. The judgment-debtoriappealed, urging the same objections 
as he bad urged in the first Court. The lower appellate Court (District 

• Seooad Appeal, No. 463 of 1896, from a decree of A. M. Markham, Esq., District 
Judge of Meerut, dated the 19th January 1896. confirming a decree of Maulvi Shah 
Abmad-ullah, Subordinate Judge of Meerut, dated the 16tb May 1893. 

(1) 12 M.I.A. 112. 
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Judge ^ Meerub) dismissed tbe appeal. The objector thereupon appealed 
bo tbe High Court. 

Pandit Lai and Maulvi Ghulam Mujtaba, for tbe appellant. 

Munshi Ram Prasad, for tbe respondent. 

JUDGMENT. 

Blair, J. — This is the apooal of an unsuccessful party to arbitration 
^ooaedings. The only point opened in second appeal is whether the 
award made was in point of law an award. It seems to me that the tind- 
mgs of fact by the learned Judge do aoaount to this, that the award is the 
expression of the mind and the will of the person who was nominated 
arbitrator. The award is of course signed by him. It might have been 
possible for objection to be taken to the arbitration proceedings upon 
the ground of Che interference of th) arbitrator's master, a pleader, had 
nob such interference taken place with the full assent of the present ap- 
pellant. In the face of such consent on his part it would not be open to 
him to revoke his consent to the arbitration proceedings. It would not 
lie in his mouth to urge as good cause for such revocation anything done 
by the arbitrator in the course of the proceedings, if the thing done was 
what ha himself had assented to. I think the finding of the Judge that 
the award U the award of-ctie arbitrator Cbauder Sen means, not only 
that he signed tbe award but that it was in the fullest legal sense bis 
award, though the conclusions arrived at may have [147] been influenced 
by another person, who, by the consent of the parties, was an assisting 
party to the arbitration proceedings. I see no reason to disturb the find- 
ings of the Judge. I would dismiss the appeal with costs. 

Aikman, J. — I am of the same opinion. The respondent applied 
under s. 525 of the Code of Civil Procedure to have an award filed in 
Court. The application was resisted by the appellant here, but the 
Court made an order against him under the provisions of s. 626 of the 
Code. On appeal the order was confirmed by the District Judge. In 
this second appeal it is urged that there was no valid award. That 
is the only ground upon which be could interfere. The reference to 
arbitration shows that the parties appointed one Chaoder sen, the clerk 
of a pleader numed Babu Raghubir Saran, as arbitrator to decide the 
matters in dispute between them. The award on the face of it pur- 
ports to have been made by the arbitrator chosen by the parties. It is, 
however, contended that the person who did really make the award 
was Chander Sen’s master Raghubir Saran. In has been found by the 
lower appellate Court that Chander Sen was selected by the parties on 
his master Raghubir Saoran promising to help him in every way. That 
Chander Sen took more than a nominal part in the proceedings is 
clear from the evidence of Raghubir Saran. a witness whom the Judge 
describes as absolutely above suspicion. Even if Chander Sen allowed 
himself to be unduly influenced by Raghubir Saran, that would not under 
the oiroumstances of this case amount to misconduct on bis part and 
would not be a matter with which we could deal iu appeal. 

The learned counsel for tbe appellant further contended that the 
award was invalid, inasmuch as his client had revoked tbe submission to 
arbitration before the award was pronounced. The learned counsel went 
so far as to contend that a party who refers a question to arbitration can 
at his pleasure, and without any cause sbowo, withdraw from the 
submission at any time before the award has been given. On this point 
he referred [148] to Russell on tbe Power and Duty of an Arbitrator. 
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This is a proposibioD to which I cannot assent. In the case of Pestonjee 
Nitssurwanjee v. Manockjce <£ Co. (1) it was held by their Lordships 
of the Privy Co'jocil that “where parties had agreed to submit the 
matter in difference between them to the arbitration of one or more 
specified persons, no party to such agreement could revoke the 
submission unless for good cause, and that a mere arbitrary revoca- 
tion of authority would not be permitted/' The learned counsel has 
entirely failed to show that any good cause, existed which would have 
justified his client in withdrawing from the submission, if he withdrew 
at all, which is open to doubt. I think the lower appellate Court properly 
dismissed the appeal. 

By the Court. — T he order of the Court is that this appeal be dis- 
missed with costs. 


Appeal dismheed. 


20 A. 148 = 17 A.W.N. (1897) 226- 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Aikman, 


Muhammad Yusup Ali Khan {Defendant) v. Dal Kuar 

{Plaintiff)* [25th November, 1897.] 

PTe-empiim--\VAjib-\il-aTZ-^Transfer to plaintiff-pre-emplor after sale — Pindu ividoiu 
in possession for widow’s estate. 

Held that the daughter of a Hindu widow to whom the widow bad relinquished 
a share io a village, of whioh share ebe was in possession for a widow’s life estate, 
was entitled to pre-emption in respect of a sale which had taken place in the 
vilUge prior to the relinquishmenc made to her by her mother. $}uo Narain v. 
Bira (2) distinguished. 

[F., 28 A. 424 (427) = 3 A.LJ. 191 = A.W.N. (1906) 73; 7 O.C. 158 (159) ; R., 31 A. 623 
= 6 A.L.J. B87 (F.B.) = 6 M.L.T. 362 = 3 Ind Gas 820 ; 15 Ind. Gas. 570 i571) = 
8 N.L.R. 62 (64i ; D., 125 P.L.R. 1901 at p. 497.] 

This was a suit for pre-emption based on loafib-ul-arz. One Puran 
Mai, a co-sharer in the village in which the land sold was situate, died on 
the 6th of December 1893 leaving a widow Kesar Kuar and a daughter 
Dal Kuar. On the 22nd of January 1894, one Jagannath sold to the defend- 
ant Muhammad Yusuf Ali Khan, who was a stranger, a share in the village 
in which Puran Mai had been a co-sharer. Subsequently to this sale 
[ 149 ] Kesar Kuar relinquished, in favour of her daughter Dal Kuar all her 
rights in the property which had been of Puran M:vl in his lifetime, and 
mutation of names was effected in favour of Dal Kuar on the 2iidof May 
1894. On the 21st of January 1895 Dal Kuar brought a suit for pre- 
emption in respect of the sale to Muhammad Yusuf Ali Khan of the 22nd 
of January 1894. The plaintiff’s claim was decreed by the Court of first 
instance (Munsif of Etab). The defendant-vendee appealed, and his 
appeal was dismissed by the lower appellate Court (District Judge of 
Mainpuri). The defendant- vendee thereupon appealed to the High Court. 
Maulvi Ghulam Mujtaba, for the appellant. 

The respondent was not represented. 


* Second Appeal, No. 928 of 1895, from a decree of T 0. Piggott, Esq., Additiooa 
Judge of Aligarh, dated the 6th August 1895. coohrmiog a decree of Babu Aohal fiebari 
Lai, Muosif of Etah, dated the 19th Maroh 1895. 

U) X2M.I.A.n3. 


(8) 7 A. 585. 
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JUDGMENT. 

Blair, J (Aikman, J. oonouningl.— Tnia is a pre-emptioo suit based 
upon the wajib-al-arzcs of two villages. The plaintiff is the daughter of 
one Puran Mai, and the title she alleges is that upon her father's death the 
widow^ mother having heoome entitled to a life estate in the property 
relinquished aU her rights to the plaintiff, who thereupon entered into 
possession and was duly recorded as a co-sbarer. 

The sale which oonsticute i the cause of nctioo took place on the 22nd 
of January 1894. Puran Mai died on the 6th of December 1893, The 
appeUanfc represented by Mr. Mujtaba, disputes the right of the plami,ill' 
to pre-empt upon the ground that the voluntary relinquishment of the 
mother to the daughter, after the completion of the sale, could nob confer 

pra-emptioo. lu support of that contencion 
Mr. CrhulamMujtaba cited to us a Full Bench case, Sheo Narain v. Hira (1). 
That case is not on all fours with the case we have bo decide It 
was a sale to a nerson other than a co-sharer, and the plaintiff who 
claimed to pre-empt was himself a stranger wno had purchased a share 
in the village. The inconveniences which formed the basis of that deci- 
sion are set forth in detail io the judgment, and no doubt formed a very 
substantial part of thi [150J ratio decidefidi. Differing from the present 
■case m that very material respect, that case affords no guidance to us in a 
case where the person claiming to pre-empt is not a stranger who has 
acquired a share in the village. There is another argument used in the judg- 
ment of Mr. Justice Mahmoodto support the decision, the propriety of which 
1 do not question, which appears to me to be based upon a misconception. 
It occurs m the following words:— “Now, if at the time of the sale 
e person who at that time owned the share purchased by the plaintiff' 
had no objection to the sale, that sale gave rise to no cause of action, and 
nothing which happened afterwards could create one.” That observation 
leaves out of sight that there was ample time still for the original owner 
of the property, had he lived, ti take objection; the period for such 
objection bad nob expired, and it seems to me impossible to say that the 
abstinence from objection for some portion, and a portion only, of that 
time raised any inference of the abandonment of a claim to pre-empt. 
-Ic IS settled law tliat a widow holding a life estate, and nob holding 
possession of land in lieu o^ mainionance, represents the estate in the 
fullesc manner, and such plenary p issession seems to me to carry with it 
the right to pre-empt. I find it difficult to conceive upon what principle 
applicable to pre-emptive rights, bised not on Muhammadan Law but 
upon the xoajib-ul-arz, whien must be taken to be the basis of the 
rights of the co-sharers, it would be possible to justify the exclusion of a 
co-sharer from pre-emption, to whom the widow’s life estate has been 
relinquished, and who herself would have had plenary proprietary rights 
on the determination of the life estate. There seems to be no doubt 
that the widow had power to make a good and legal relinquishment. 
As I have already said, I cannot infer from the fact that the widow 
took no objecciion for some brief time before the relinquishment, that 
there was on her part an abandonment of pre-emptive rights. It 
would seem upon general principles that the period within which 
the pre emptive rights can be exercised is not limited by a devolution of 
^0 estate from one co-sharer to another co-sharer. In the case of a 
1161] wajib-ul-arz I think the expression excluding such a right must be 
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clear and imperative before I could find that so important an incident of 
proprietary possession could be lost by such devolution. It is to be 
regretted that the respondent was not represented in the argument upon 
this appeal, but I feel no doubt that Mr. Mujtaha has brought to bear 
upon the matter all cases which might help to guide the decision of the 
Bench. On the whole I am of opinion that the Courts below were right 
in their decision. I would dismiss the appeal. 

By the COUKT. — The appeal is dismissed, but without costs, as no 
one appeared for the respondent. 


Appeal dismissed. 


20 A. 151 = 17 A.W.N. {1897 227. 

APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Queen-Empress v. Muhammad Ismail Krah.* 

[25th November, 1897.] 

Act No. XT, V of {Indian Penal Code), s. 177 — False in/ormalion — Police Officer 
recortiv\^ a false report. 

Held tb^t a Police officer ac a police statioa. wbo, beiog as such officer bound 
to enter all reports brought to bim of oogaiz.kble or uon-oogaizable oSeocos m 
tbe station diary, refused to enter a report made to him concerning rbe oomidis* 
siou of an o&eoce, and entered instead in the diary a totally dtOero-it and false 
report that which was made to him. hid thoreby commiiteJ the offence 
punishable under s. 177 of tbe Indian Penal Code, 

The facts of this case are fully stated in the judgment of the Court. 
The Government Advocate (Mr. E. Chamier), for the Crown. 

Mr. Dillon, for the respondent. 

JUDGMENT. 

Edge, C. J. and Burkitt, J. — This is an appeal brought by the 
Local Government against an order of the Sessions Judge of Farrukhabad 
acquitting Muhammad Ismail Khan of offences punishable under ss. 177 
and 218 of the Indian Penal Code. 

On the 23rd of January last, Muhammad Ismail Kh in was a head 
constable stationed at Kaimganj police scation. It was [152] his duty 
to enter all reports made at the station as to cogoizable or non-cognizable 
offences, and to enter them in the station diary. On the evening of that 
day, whilst Muhammad Ismail Khan was on duty, Banwari Lai and 
Bansidhar with two other men, Balia and Udho, came to the tbana to 
make a report that Banwari Lai had been robbed on that evening of 
Rs. 454, which his servant Udho was carrying, and that the robbers who 
had made the attack had succeeded in carrying away the bag in which 
tbe money was and had escaped. 

Banwari Lai and his companions made their statement to Mabam' 
mad Ismail Khan and asked him to enter the report. Muhammad 
Ismail Khan said that they wanted to get up a case and told them to 
wait. They waited until 1 o’clock in the morning, and then left. Muh^* 
mad Ismail Khan did enter a report in the general diary that ni^t 
as made by Balia accompanied by Bansidhar, It was not a report of a 
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robbeiT : it was a report that a milkman had beaten Balia. No such report 
had been made. It so haopened that, at the time Banwari Lai and his 
companions were at the station, the police were busy with a murder case 
just reported. Now the Sessions Judge has found that no such report as 
that alleged by the witnesses for the prosecution was made at all. The 
assessors suggested that Banwari Lai and his companions wished to liusli 
up the case of the robbery and consequently made a false report which 
was then entered in the general diary. The Sessions Judge observes that 
that was a simple explanation, and he accepted it. In one 3 en.se of the word 
simple it was simple enough : so foolish that we should have expected 
the Sessions Judge to have rejected it. It might have struck him that 
these banias who had taken the trouble to go at that hour of the night more 
than a mile to the thana to report a robbery, which the Sessions Judge 
believed to have been committed (and which we have no doubt was com- 
mitted), and remained there from 8 o’clock in the night until 1 o’clock next 
morning in order to have the matter reported, had not gone to the thana 
to make a false report of an assault that had not been committed, and 
[153] which, if it bad been committed, did not concern either Bansidhar 
or Banwari Lai, the two chief men — a false report which might make 
them liable to punishment under s. 211 of the Indian Penal Code. We 
are satis&ed that the banias did report that a robbery had been committed 
that night, and that they did nob report anv assault bv a milkman on 
their porter. 

It is easy to understand what happened. The Sub-Insrector at the 
time was absent investigating another case ; there comes in a report of a 
murder that had taken place ; then comes this report of a robbery. We 
have no doubt that at the police station they did not want to trouble 
about this ca'<« of robbery, in which none of the robbers bad been identi- 
fied, and in which what was carried away was rupees, which could not 
be traced, and in which there was little chance that an arrest would have 
been made or a conviction obtained. They thought they would keep the 
charge out of ihe books and not spoil their naqshos by showing an 
undetected offence of robbery committed in the street under their noses. 

We are of opinion that s. 218 of tbe Indian Penal Code does not 
apply to this case. No doubt it is injurious to the public that such serious 
offsttces as robbery should be hushed uo, but unfortunately the definition 
of injury ” contained in the Penal Code does not cover anything that 
took place that night at tbe thana. We can well understand that cases 
of falsification of reports may occur which come within the purview of 
s. 218. All we decide is that this case does not. There is nothing in this 
case to show that Muhammad Ismail Khan intended to cause loss or 
injury to the public or to any person, or that he intended to save, or knew 
he was likely to save, anyone from punishment or had any of the other 
intents mentioned in s. 218, when he suppressed the real report and 
entered the false one. 

We are of opinion, and we find, that Muhammad Ismail Khan 
did commit an offence punishable under s. 177 of the Indian Penal 
Code. He was bound by law to enter in the general diary [154] all 
reports of cognizable and non*cognizable cases made to him at the thana. 
It is needless to say that this duty involved that he should truthfully 
enter those reports. One object of that diary is to inform the Magistrate 
of the District and the District Sunerinteodeot of Police of the offences 
which have been reported at the thana. In that sense the diary furnishes 
them with ** information,” and at this particular thana it was the duty 
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1897 of MuhamraaH Ismail Khan to furnish such information to the Magistrate 
Nov. 25. of the District and the District Superiaten<fent of Police by means 

of the truthful entry of reports m-ideto him. What he did was he 

Appel- furnished by means of a false entry information which he knew to be 
LATE false. He suppressed the real report, and entered a report which had not 
Criminal, been made. Indeed we would be prepared to hold that Muhammad 

Ismail Khan in not entering the report which was made to him, even if 

he had made no entry at all. would have brought himself under s. 177, 
17 A.W.N. result would have been that he would have thereby informed 

<1897) 227. Magistrate of the District and the District Superint<^ndenb of 

Police that no report of a cognizable offence had been made, which 
would have been false information. It is absolutely necessary in 
the interests of the public that Police officers charged with the duty of 
entering these reports should enter them truthfully. We regard this as a 
serious case. A grave offence had been committed, and the action of 
Muhammad Ismail Khan, possibly countenanced by some other Police 
officer, bha^. night has resulted in no inquiry so far as we are aware, having 
been instiouted in respect of this highway robbery. We are aware that 
this cliss of offence is committed in certain districts ; that reports made 
have been minimised and rnmor offences entered when a graver offence 
was in fact reported. We cannot pass over this offence lightly. We set 
aside the order of acquittal, and we convict Muhammad Ismail Khan 
of the offence punishable under s. 177, and sentence him to be rigorously 
imprisoned for eighteen calendar months : the imprisonment will begin 
from the time when he is taken into custody to undergo this sentence. 


20 A. 155 = 17 A.W.N. {1897» 229. 

APPELLATE CRIMINAL. 

[155] Bfifore Sir John Edge. Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress v. Zawah Hdskn and others.* 

[26tb November. 1897.] 

Evidence— Prosecution witness examined before the Magistrate but 7iot called in the Coi^rt 
of Session — called bij defence — Qf^oss examinaiiom by defending coutisel dis- 

allowed. 

Where the proaecuti'^n declined to 'all in the Court of S®ss»on a witness for 
the CnWD who had been examined in i,be Court, and such witness 

WAS thereupon placed in the witne.s -box by coun-el for the defence, it was held 
that counsel for the defence was not entitle 1 to c jrameDce his oxaraiuation of the 
witness by questioning bim «s to what he had dopo««ii in the Magistrate's Court. 
Questioiis as to his previous deposition were under the circumstances only adrois* 
sible by wav of cros^-eramination, with the pjrmission of the Court, if the 
witness proved himself a hostile witness. 

The facts of this case are fully stated in the judgment of the Court. 
Mr. C. Dillon, for the appellants Miru and Phullu. 

Mr. G. P. Boys, for the appellant Zawar Huseii. 

The Government Advocate (Mr. E. Gkamier), for the Crown. 

,]UDGMENT. 

Edge, C. J., and Burkitt, -L — Zawar Husen, Mira and Phullu 
have been found guilty of the offence punishable under s. 307 of the 
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Indian Penal Code and have been respectively sentenced to transportation 

for life. They have appealed. 

As to Zawar Husen, his contention is that he established an alibi. 
As to the other two men the contention is that they were not present, 
and that if Zawar Husen’s alibi is believed, the case for the prosecution 
is entirely shaken and the evidence against Miru and Phullu cannot 
be trusted. 

That a deliberate attempt was made to take the life of Imdad Husen 

some time between midnight and 2 a m. is beyond doubt. Whoever 

the persons were who attacked liim. they could have had but one 

intention, and that was bo kill him. The question is were these 

three men, or any of them, members of the party that attacked Imdad 
Husen ? 

Zawar Husen’s is that he was in Allahabad up to 9*30 P.M. 
on the night in question, and could nob have caught a train 
which would have taken him to Bharwari after that hour, and [136] 
that he could not have ridden from Allahabad to the neighbourhood of 

Bharwari, where the crime was committed, in time to be present at its 
commission. 

To prove the alibi he called one Muhammad Mehdi, who gave the 
very vaguest evidence as to time. He said tliat Zawar Husen called on 
him at 8, 8-30, 8-45 or 9 o’clock that night, and remained with him until 
he, Muhammad Mehdi, retired to bed. He fixes thai hour at 9-30 by the 
fact that that is his usual hour for retiring- Another witness (from 
Benares) is called to prove that Zawar Huse-i was at Muliammad 
Mehdi s until after 9-30 that night. We have very little doubt that 
Zawar Husen was doing, what many others in this country have done 
before, namely, arranging for an alibi in view of his taking part in the 
commission of a crime of a serious nature. Whether Mr. Muliammad 
Mehdi was particularly drowsy on the night in question, or whether the 
other witness’ watch, if he had one, was rather fast or inaccurate we 
care not ; nor do we care whether Zawar Husen went to Bharwari by 
train or on horse-back, for we are absolutely certain that he was present 
sometime between midnight and 2 o'clock on the following morning and 
was taking part in the attack on Imdad Husen. 

Mr. Boys complains that the course adopted by the prosecution 
in the Court of Session prejudiced his client. Mr. Boys was anxious 
to show, apparently, in the Court of Session that Zawar Husen could 
not have travelled by train from Allahabad to Bharwari that night. 
Some one or more of the witnesses who had been called before the 
Magistrate were not called in the Court of Session. Mr. Boys, who 
was defending Zawar Husen in the Court of Session, called one of 
those witnes>es, with the object, apparently, of getting the witness to 
say that in the Magistrate's Court he had sworn that he had seen 
Zawar Husen at or near Bharwari Railway Station that night. How- 
ever, Mr. Boys called this witness, and thereby made him a witness for 
the defence. He proceeded to examine him, not by asking him what he 
knew about the case, but by asking him what he had said in the 
1187] Magistrate’s Court. Neither counsel for an accused person nor 
his client is entitled to cross-examine a witness called for the accused 
peraon, uiMess it appears that that witness is suppressing the truth or is 
lying or is refusing to give information. Mr. Boys was not entitled at 
that stage to ask the witness what he had said in the Magistrate’s 
Court. That, at that point, was immaterial. Mr. Boys was entitled to 
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1897 ask the witness as to what he could state of his own knowledge as to the 
Nov. 26. events of that night, and if the witness in giving his evidence showed a 

hostile spirit in obviously suppressing information or in giving evidence 

Appel- ^t variance with what ho had stated before, then Mr. Boys would have 
LATE been entitled to ask the Court for permission to cross-examine his own 
Criminal. 'vitness. He was not entitled to begin his examination by a question 

which could only be put in cross-examination. He had laid no founda- 

20 1.135*= tioyj {oj. any right to cross-examine that particular witness. Furt-her, 
17 A.W.N. Boys might have found himself in this didiculty, if the evidence 

(1897) 229. admitted we are glad to say tlie Judge rejected the question 

that, having called a witness who was not shown to be hostile 

or suppressing evidence or contr^idicting what he had already seated, 
Mr. Boys' client woul 1 have been bound by the man’s answers and 
would not have been entitled to call evidence to contradict him. 
There might have been some difhculty in getting in the evidence of 
Mah>immad Mehdi, if be was only tendered after the evidence to 
which we have been alluding had been given, if the question had been 
allowed. 

Bub, indeed, tiie point was a small one. In our opinion it was 
immaterial whether the particular witness had or had not seen Zawar 
Husen at or near Bharwari Railway Siation. The real question was — 
did Zawar Husen take part in the attack upon Imdad Husen? In this 
country it cannot be assumed that either a criminal or a civil ca^^e is 
false because a witness has lied or has exaggerated. We are satisfied on 
the evidence in this case beyond any doubt that Zawar Husen, Miru and 
Pluillu did attack Imdad Husen, for the purpose and with the intention 
of killing him, sometime between midnight an 1 2 A.M. on the night in 
[158] question We say 2 A.M. because the first report was made at 
the thana at 2-30 A.M. There wa? moon-light. These men were known 
perfectly well ro r,he witnesses by sight : they lived in the same village. 
Zawar Husen’s identity was also further establisfied by witnesses hearing 
his voice. It is fortunate for these appellants that they did not succeed 
in their object that night. This was a planned and deliberate attempt at 
murder. The sentence of transportation for life passed on these men 
was the proper sentence. We dismiss these appeals. 

20 A. 138 = 17 A.W.N. U897J 230. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitl. 

Queen-Empress v. Himat.* [20th November, 1897.] 

Act No. VIII of JS97 i Befortnalory Schooh Act), ss. 4, 8 and ir > — Order for detention 
a ke/or7natori/ Sc^iool under s. 6 — Revision — Poirers of High Court. 

Betd, that the High Court has no power to interfere in appeal or revision 
with an order for detentioo in a Reformatory School passed in substitution for 
an order of transportation or imprisonment. 

(Overruled, 21 A. 331 iF.B.r; Dies., L-B.R. (1893-1900- 441.] 

This was an application for revision made by the Government Advo- 
cate in respect of an order of the Joint Magistrate of Jaunpur. The Joint 
Magistrate convicted five persons, including Hima i, of the oflfence 

'Criminal Revision No. 378 of 1897. 
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Code, and sentenced them 
As to Himai the Magistrate 
^form f t T' =>hall be sent to the 

Revision of fK™® -T^ f0‘- °"e vear.” 

„ fiT ? “'PP“®‘' °“ the ground that Himai 

S ” “r/m ‘onlS: "““ ’■• “” -">■»• «■ “ •""« - » 

The Government Advocate (Mr. E. Chamier), for the Crown. 

JUDGMENT. 

Edge. C. J. and Bdrkiit. J.— Himai was convicted of the offence 

t^l I* i J I was sentenced 

to one years rigorous imprisonment therefor. [159] The Macis- 

trate, purporting to act under s. 8 of Act No. VIII of 1897 sub- 
stituted for that order of imprisonment an order for detention in a 
Reformatory School. The Magistrate found that Himai was fifteen 
years of age. Consequently Himai was not a “ youthful offender ” with- 
m the m«a,nmg of s. 4 of Act No. VIII of 1897 at the time of his convic- 
tion. The order suhsti^ting detention in a Reformatorv School for 
imprisonment was therefore illegal 

ferinPrn f Court from inter- 

sThool K detention in a Reformatory 

mint ’w ^ substitution for an order of transportation or imprison- 

ment. We can put no other construction uoon s. )6. We accordingly 
dismiss this application for revision. acLoiamgiy 


20 A. 159 = 17 A.W.N. (1897) 230. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Et.. Chief Justice, and Mr. Justice Burkitt. 


Qdeen-Empress V. GoBINDA.f [27th November. 1897.) 

"■ ® 16 -Ordrr/or dete,itUm in n 
aejormatory School under s. 8— Rcmton— Powers of High Court. 

tOverpuIed. .21 A. 391 (F.B).] 

(sttpmf principle to that of Queen- Empress v. Hivun 

The facts of this case are sufficiently stated in the judgment of the 
Court which was as follows 


JUDGMENT. 

Burkitt, J. — Gobinda was convicted of the offence 
punishable under 8. 379 of ihe Indian Penal Code and was sentenced 
tnerefor to one month’s rigorous imprisonment. The Magistrate subati- 
tuted an order of detention in a Reformatory School for four years for the 
order of L160] imprisonment. The Magistrate found that Gobinda was a 


** of f^*fowd ' Nolhiog Contained in the Code 

“ tr, Prooedure, lo82, shall be con8r.ra«>d to authorise any Court or Magistrate 

“ von Mnr a*»y order passed with respect to the we of a 

«ank V?* oflonderor the substitution of an order for detention in a Reformatory 
School lor transportation or imprisonment.” xvoiormatory 

t Oriminal Revision No. 676 of 1697. 
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1897 Dalera and twelve years of age. Daleras are excluded from the purview 
Nov. 27. of Act No. Vni of 1897 in these Provinces under rules made on the 18th 
— of June 1897, by the Local Government. Consequently the order for sub- 
Revi- stitutioD was illegal. It was further illegal in that it transgressed the 
SIGNAL rule which regulates the period for which a youthful offender nf that age 
Criminal. be sent to a Reformatory School. Under s 16 of Act No. VIII of 

1897, this Court is precluded from altering or reversing that order, as the 

20 A. 1S9= order was an order for detention in a Reformatory School in substitution 
17 &.W.N. for an order of imprisonment. Consequently, even if Gobinda had been a 
(1B97) 230. youthful offender who was not excluded from the operation of the Act by 

the rules made by the Local Government, we could not interfere with that 
portion of the order which directed him to be detained in a Reformatory 
School for four years. We dismiss this application. 


20 A. 160 = 17 A. W.N. (1897) 231. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress v. Billar." [27th November, 1897.] 

Act No. VIII of 19*J7 (Re/cyrmatcfry SzhoolsAct}^ ss. fi and 16 — Order for detention in a 
lieformatary School wider s. 8 — Pojt'rrs of Sigh Court. 

The probibitioD contained in s. 16 of Act No VIII of 1897, does not applj to 
an order for detention in a Refnrmator 3 r School passed when the person to 
whom it relates has not been convicted of any ofience and has not been sentenced 
to any term of imprisonment or transport-ilion for which detention in a re- 
formatory could be substituted. 

[R., 21 A. 391 IF.B,).] 

This was an application for revision made by the Government 
Advocate in respect of an order of the District Magistrate of Gorakhpur. 

On inquiring into a charge under s. 457 read with s. 75 of the Indian 
Penal Code, the Joint Magistrate of Gorakhpur had recorded the following 
order: — “ I should have dealt with the case myself, but accused was convict- 
ed of an [161] offence under s. 454 of t)ie Indian Penal Code in January 
this year. He is aged about 10. Sarju says his parents are badly off, and 
I do not think it would be any use binding him over to be of good be- 
haviour. I consider he should be sent to a Reformatory As I have not 
been empovrered to pass such an order under s. 8 of Act No. VIII of 
1897, I forward the case with this opinion to the District Magistrate 
under s. 9 of the said Act.” 

The District Magistrate, without noticing that the accused had not 
been convicted and sentenced by the Joint Magistrate, passed an order 
that the accused be confined in a Reformatory for six years. 

Revision of this order was applied for on the grounds that the accused 
could nob be sent to a Reformatory %vithout first having been convicted of 
the offence with which ha was charged, and, seconiy, that the age of 
the accused bad not been definitely ascertained. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

JUDGMENT. 

Edge, C. J. and Burkitt, J. — A Magistrate investigated a charge 
of theft in a dwelling house preferred against Billsr. Without having 
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convicted Billar of any offence, and of course without having sentenced 
him, the Magistrate sent the case to the Magistrate of the District. The 
Magistrate of the District, omitting to notice that Billar had not been 
convicted and had not been sentenced, and that he had no jurisdiction to 
make an order for detention in a Reformatory School in his case, ordered 
that Billar should be detained in a Reformatory School for si.\ years. 
That order was entirely illegal. There was no jurisdiction to make it, 
It was not an order for detention in a Reformatory School passed in 
substitution for an order for transportation or imprisonment ; conse- 
quently this Court is not precluded by s. 16 of Act No. VIII of 1897, 
from dealing with the order of the Magistrate of the District. Wo set 
aside the order of the Magistrate of the District, and direct that tlio 
Magistrate of the District, or some otlier competent Magistrate to whom 
the case may be assigned by him, shall proceed with the investigation of 
the charge according to law. 


20 A. 162 = 18 A.W.N. (1698) 9. 

[162] APPELLATE CIVIL. 

Before Mr, Justice Knox, and Mr. Justice. Banerji. 

Sham Krishna and others {Plaintiffs) v. Ram Das and 
OTHERS {Defendants).* [1st December, 1897.] 

Civil Procedure Code, a, -HO ^Guardian and minor— Suit brought on behalf of a minor 
by a yerson other than the minor's certificated guardian. 

Where a suit wis hied oo behalf of two mioors by a person wh<) was not the 
certificated i^aardiao of th) miaors, there beinfs; a guirdian duly nppoioted by a 
competent Court ia existence at the time, it was heUl that the suit was wrongly 
brought, having regard lo s. 410 nf the Code of Civil Frooedure, and that the 
plaint should have been returned for amendment, and that the defect in the 
form of the suit was not cured by the fact, if it was one. that the person appear- 
ing therein as guardian of the minors was the karia of a joint Hindu family of 
wQioh all the plaintiffs were members. B<ini Ram Bhuii v. Rvn LalDhukri{\) 
teiorred to. 

[R.. 7 0.C. 234(236); U 0.0. 159 (164).] 

The facts of this case saffi ji-dofclv appiar from the judgment of the 
Court. 

Mr. T. Gonlm, Pan Jit Moti Lai Nehru, and Munsbi Madho Prasad, 

for the apuellaots. 

Mr. D. N. Banerji and Btbu Jogindro Nath Ghaudhri, for tbe res- 
pondents. 

OUDGMEMT. 

Knox and Banerji, JJ. — The suit out of which this first appeal 
has risen is a suit instituted by one Bai Sbam Krishna, a major, and two 
others, who at the time of the institution were minors : they professed 
to sue under tbe guardianship of Rai Sham Krishna, the first plaintiff. 
It is admitted that Rai Sham Krishna was not appointed by any Court 
guardian of the minor co-plaintiffs, and that there was a person, namely, 
their mother, who was appointed guardian by a competent Court. No 
objection was taken in the written statement to the frame of the suit, 

* First Appeal, No 229 of 1895, from a decree of Babu Nilmadhab Rai, Subordinate 
Judge of Benares, dated the 16th November 1695. 

(1) 13 0. 189. • 


1897 

Nov. 27. 

Revi- 

SIONAL 

Criminal. 

20 A. 160 = 
17 A.W.N. 
(1897) 231. 


1X~69 


‘465 



20 All. 163 


INDIAN DECISIONS, NEW SERIES 


[yol. 


1897 
Dec. !• 

Appel- 

late 

Civil. 

20 A. 162 = 
IB A.W.N. 
(1898) 9. 


and the suits proceeded to \U firat hearing on the loth of September 1893, 
when issues were fixed in which no question was raised for decision as to the 
[l63] parties who were arrayed as plaintiffs whether they were or were 
not properly represente i as plaintiffs in the suit. In the face of these 
facts ibis somewhat difficult to understand the opening sentence in the 
judgment of the Courr. below, which sets out that the defendants had 
taken a preliminary objection to the effect that Eai Sham Krishna could 
nob he the next friend of the plaintiffs, numbers two and three, as th^re 
was a certificated guardian of the minors, and that the suit failed for 
non-joinder of parties. This objection could only have been taken orally, and 
there is no trace of its having been taken til! the loth of November 1895, 
in other words, till nearly three years had elapsed from the time wnen the 
suit was instituted and after r.ne case had been fixed for some score of 
hearings. The Court below proceeded, however, to treat the objection as a 
verv serious one. it held, under the aub'iority of s. 410 of the Code 
of Civil Proce lure, that Rai Sham Krishna could not institute the suit on 
behalf of the minor co-plaintiffs ; that the only person who could institute 
a suit on their behalf was the guardian appointed by the Court, and that, 
as the minors were necessary plaintiffs in the case, the suit as instituted 
was ab initio void, failed and must be dismissed. For this view, it further 
relied upon the case of liar Dilas v, Lachman Das (l). As regards the ea«e 
of Har Silas v. Lachnian Das, we are of opinion that we nee 1 not con-ii- 
der it any further, as the case was decided before the passing of Act 
No. VIII of 1890, and that Act has made the law, in our opinion, sufficiently 
clear for us to follow without any regard to the cases decided before it was 
passed. Section 440 of the Code of Civil Procedure, an amended by .Act 
No. VIII of 1890, provides, first, that every suit by a minor shall be insti- 
tuted in his name by an adult person, and, secondly, that if a minor iias 
a guardian appointed or declared by an authority competent in this behalf, 
such suit shall nob bo instituted on bffialf of the minor by any nerson other 
than such guardian, except with the leave of the Court obtained in the way 
provided [164i]by that section. In this suit, as it stands at present, we have 
the fact that the guardian appointed bv an authority competent in that be- 
half has nob instituted the suit on behalf of th-) two minor plaintiffs, and 
that no apnlication has up to now been m.t Id to bring her as guardian 
upon the record. We liave the further fact that Rai Sham Krishna, who 
posed as guardian, has never obtained the leave of the Court to sue on be- 
half of his minor brothers. The learned counsel for theappellant-i attempted 
bo meet this difficulty that was raised in his way by first contending 
that the mother of the minor co-plainbitt*s had nob been declared 
guardian by a competent authority. This contention was based upon 
the argument that we had before us the case of a joint Hindu family living 
jointly, ihQknrta of which family was the plaintiff’ Rai Sham Krishna, 
that as such karta he was competent to manage and to instir.ube suits 
respecting the joint family property, and that no need existed for the 
appointment of any guardian to the minors In fact, his contention went 
so far as to maintain that Act No. VIII of 1890 did not apply 
to the case of a joint Hindu family living jointly. It is not necessary to 
decide that question in the present case. We have the fact that a Court 
having jurisdiction to appoint a guardian for the minors has appointed as 
guardian the mother of the minors. In such a case we hold that s. 440 
of the Code of Civil Procedure precludes any other person than the 


, (1) 11 A.W.N. il391J.iQ. 
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guardian so appointed fronj instituting' a suit on behalf of the minors, 
•except in the case pointed out in s. 440, i.e., when, after duo notice lias boon 
given to such guardian and after hearing and objection wliich such guard- 
ian may desire to make with .respect to the institution of tlio suit, the 
leave of the Court has been granted to another person to institute the 
suit on behalf of such minors. This being so, we so far agree witii the 
Court below tiiat the suit was not nroperly instituted on benalf of the minor 
plaintiffs. This did not, however, entail the dismissal of the suit as brought. 
There was from the beginning before the Court one plaintiff who was 
sui juris, and further no [165] objection was taken to the effect that 
the remaining plaintiffs were not nroperly represented. If the respondent 
wished to raise the objection that tlie minors were necessary parties to 
the suit, and that, inasmuch as they were not properly represented, they 
eoul 1 not be considered to have l)oon joined as parties, tliat objection as 
to non-joinder had by law to be taken at the earliest opportunity, and in any 
case before the first hearing. Section 34 expressly provides that any sucii 
objection not so taken shall be deemed to have been waived by the defend- 
ant. In this case, as we have already pointed out, the objection as to 
non-joinder of the plaintiffs was not takeu until two years had elapsed from 
the date of the first hearing. The Court below was therefore not justified 
in dismissing the suit on the ground of non-joinder. While the case was 
slowly proceeding, one of the minor co-plaintiffs came of age and asked the 
lower Court to be permitted to proceed witli the case, but permission was 
refused, and wrongly refused. The Court should have done what we now 
direct to be done in this case, and tnat is that the title of the suit bo cor- 
rect and read henceforth, so far as that plaintiff is concerned, as “ Rai Butte 
Krishna, late a minor but now of full age.” This correction, which should 
have been made, would have cured the defect of non-joinder so far as Rat 
Butte Krishna was concerned. In the view we have taken it is 
immaterial whether the third plaintiff was properly represented or not. 
The case must, however, go back, and the Court will now have an 
opportunity of doing that which it should have done at a much earlier 
etage of the proceedings, namely, of allowing the third plaintiff to be 
properly represented, and this it can do by following the procedure laid 
down in s. 440 of the Code of Civil Procedure. The view wo have just 
taken is, we find, similar to that adopted by the Calcutta High Court in 
the case of Beni Ram Bhuft v. Ram Lai Dhiikri (l). 

Wo decree this appeal, and, as the Court below has gone wrong on a 
preliminary point, we s-it aside the decree of that Court and remand the 
case to the Court below with directions to ro-admit it [166] under its 
original number on its file of pending cases and to proceed with it ac- 
eording to law. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 
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Before Sir John Kdqe, Kt., Chief Justice, and Mr. Justice Burkitt. 


Queen-Empress v . Dal Sin(;h.‘= [2Dd December, 1897.] 

I''GO {lilfiian Penal Code), s. 498 — Bniicing away a rnarried woma/t— 
Bindcnce of won lage^Mere statement of the complainant ana tlie yeoman insufficient. 

Where a charge is made under s. 498 of the Indian Penal Code of enticing 
away a married woman, the Court should require some better evidence of the 
marriage than the mere statement of the complainant and the woman. 


[F.. 13 Cr. L.J. 541 (542)= 15 |Ind. Cas. 813 = 5 S.L R. 270 I27-2) ; R., 31 B. 218 = 9 

Bom. L.R. US (151)=5 Cr. L.J. 164 ; 18 A.W.N. 18G; 10 Cr. L J. 235 = 2 S.L 
R. 22 123) Cr.] 


This avns a case referred by the Sessions Jud^e of Mainpuri to the 
High Court on an application for revision made by Dal Singh. Dal Singh 
had been convicted by a Deputy Magistrate of the ofifonce punisliable under 
3. 498 of the Indian Penal Code, and sentenced to a fine of Rs. 2o, or in 
default to four months’ rigorous imprisonment. In his application in 
revision he contended that there was no sufficient evidence to prove the 
marriage between the woman he had been convicted of abducting and her 
alleged husband, the complainant. That evidence consisted of the state- 
ment of tlie woman, who was called as a witness before the Deputy 
Magistrate, and the statement of the complainant. In support of the 
application the case of Queen-Empress Kalin (1) was relied on. 

The following order was passed by the High Court. 


ORDER. 

ED(iE, C.J., and Burkitt, J. — In any view of this case the sentence 
was entirely inadequate. In one view, the case was merely one under s. 498 
of the Indian Penal Code; hut the woman, if she was the complainant's 
wife, was, if the evidence is true, enticed away by the accused, who bad 
f467] connection with lier and kept her for soinetimo. If her story is 
true, the accused man must in addition have committed the offence 
punishable under s. 37G of the Indian Penal Code. The case has not been 
properly tried. In cases of this kind, where a false charge may easily be 
made of enticing away a woman, said to be a married woman, but pos- 
sibly only a mistress, the Court should require some better evidence of the 
marriage than the mere statement of the complainant and the woman. 
We set aside the conviction and sentence, and we direct that a further 
inquiry be held before some competent Magistrate of the district, other 
than Syed Mazbar Ali, who can either deal with the case himself, or, 
if be should be of opinion that a case under s. 376 is made out. will act 
accordingly. 


• CrimiDal Revisioo No. 457 of 1907, 
(1) 5 A. 233, 
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Before Mr. Justice Banerji and Mr. Justice At kman. 

PANCHAITI Akhaha Kalan Udasi Sri Sat Guru Nanak Nir Wan 
Panch Parmeshwar, in Kydganj, City Allahabad, THitoniH 
Mahant Moil Ram, Mokami Hari Das, Mahant Narain Das. 
Mahant Son Prakas, Mahant Gokul Das, Mahants Ganga 
Ram and Iswar Das, Local Agents and Managers of the said 
AkhaRA {Plaintiffs) y. GauRI Kuar and another {Defendants}.* 

[Ofch December, 1897.] 
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Civil Procedure Code, s, 435 —Com^jany — Corporation — Vnincofrpor at ed society— Form of 
suit. 

The corporation oontemplabed bjrthe Coieof Civil Procedare ia a corporation 
as known in English Law. that ia, a'Corpora(>ina created with the express consent 
of the Sovereign, or of such antiquity tha^ the conaent of the Sovereign m’ty be 
presumed. 

Tn a suit hy an unregistered and uniocorporited society the names of the 
members of the company must be disclosed. If this is not done, and if the 
society is neither a corporation nor a company authorized to sue or be sued in the 
name of an officer or of a trustee, eo as Co make the provisioos of the Code of 
Civil Procedure, s. 435. applicable, the plaint is a bad plaint Koyla^h (188] 
Chandra Roy v (U, The Muhammadan Association of Meerut v. B xkh’ihi 
Ram (2) and Yusuf Beg v. The B lard of Foreign Missions of the PresbifUrian 
Church of New York (3j referred to. 

This facts of this case are sufficiently stated in the judgment of the 

Court. 

Munshi Bavi Prasad, for the appellants. 

The respondents were not represeuted 

.lUDGMENT. 

BanERJI and AikmaN, J f. — This was a suit for sale brought upon a 
mortgage, dated the 18th of July 1889, by the plaintiffs-appollants who 
described themselves in the plaint as follows : — “ Panchaiti Akhara Kalan 
Udasi Sri Sat Guru Nanak Nirwan Panch Parmeshwar, in Kydganj, 
city Allahabad, through Mahant Moti Ram, Mokami Hari Das, Mahant 
Narain Das, Mahant Soti Prakas, Mahant Gokul Das, Mahants Ganga 
Ram and Iswar Das, Local Agents and Managers of the said .Akhara. ” 
It was stated in the plaint that the loan had been taken from, and the 
mortgage granted to, “The Panchaiti Akhara Kalan Udasi in muhalla 
Kydganj in the city of Allahabad, under the management of the plaintiffs.” 
The defendants did not appear at the hearing. The Court of first instance, 
however, relying upon the ruling of this Court in Yusuf Beg v. The Board 
of Foreign Missions of the Presbyterian Church of New York (3) dismissed 
the suit. It was of opinion that the “ Akhara Panchaiti ” was not a 
corporation, and had no " legal status ” to sue. This decree was affirmed 
by the Court of first appeal. 

It wascontendel in this second appeal that the Akhara Panchaiti 
was a corporation by prescription and entitled to sue in its corporate 
name. Having regard to the importance of the question raised, and to 
the fact that the decision of it will affect a large number of religious asso- 
ciations similar to that of the plaintiffs, which, we understand, have 

•Second Appeal. No. 236 of 1695. from a decree of W. Blonnerhassctt, E-q., 
Dislxiot Judge of Allahabad, ^Ued the 24th January 1896, confirming a decree of 
B. David, Esq., Muneif of Allababad, dated the 8tb November 1894. 

(I) 8 W.B. 46. (2) 6 A. 384. (3) 16 A. 420. 
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hitherto sued and been sued in the manner in which the plaintiffs have 
brought this suit, we took time to consider our judgment After giving 
the question our best consideration, we have come to the c mclusioo that 
the [169] plaintiffs are not a corporation within the meaning of the Code 
of Civil Procedure. 

The Akhara Panchaiti is. according to the finding of the Lower 
Appellate Court, an association “ formed by the followers of Guru Nanak, 
who flourished in tlic loth century. Certain of his followers are 
stationary. They carry on money dealings and acquire immoveable pro- 
perty and distribiUe food and clothing to other followers of Guru Nanak 
who wander over the country, or they otherwise dispose of their income 
in charity. Sucli an association might he a corporation under the Civil 
Law, but is not a corporation under the Englisli Law. 

Corporations, by the Civil Law seem to have been created by the 
mere act and voluntary association of their members; provided such 
convention was not conirarv to law, for then it was ilhcitum collcgiinn. 
It does not appear that the prince's consent was necessary to bo actually 
given to tlie foundation of them." (Stephen's Commentaries on the 
Laws of England, \ol. Ill, p. S, 8th Edition.) In England, however, 
the Sovereign’s consent is absolutely necessary to the erection of any 
corporation, either impliedly or expressly given {ib. p. 8)." Such consent 
is presumed in tlic case of corporations by pre.scription, that is, corpora- 
tions which have existed as corporations from a time whereof the 
memory of man runneth not to the contrary, and thereioro are looked 
upon in law to be well created. For tliough the members thereof can 
show no legal charter of incorporation, yet in cases of such high antiquity, 
the law presumes there once was one. and tliat by the variety of accidents 
which a length of time may produce the charter is lost or destroyed 
(ji. p. 8).'* In our opinion the corporation conioinplated by the Code 
of Civil Procedure is a corporation as known in Einglish law, that is, a 
corporation created with the express consent of the Sovereign or of such 
antiquity that the consent of the Sovereign may be presumed. It is not 
alleged that the Akhara Panchaiti was founded with the sanction of the 
ruling authority, and the learned advocate for the appellants has frankly 
admitted that he is unable to trace the [170] origin of the plaintiffs’ 
association to royal sanction Further, the antiquity of the association 
is not in our opinion such as to make it a corporation by prescription. 
As the plaintiff's society is neither a corporation, nor h«s it got itself 
registered so as to make it a company authorized to sue and he sued in 
the name of an officer or of a trustee,” we are constrained to hold that 
the suit has been rightly dismissed. 

The decision of Peacock, C. J., in Koylash Chandra Roy v. EUts (I) 
is an authority for holding that in a suit by an unregistered or unincor- 
porated company, the names of the members of the company must be 
disclosed. If this is not done, and if the society is neither " a cori>ora- 
tion, nor a company authorized to sue or be sued in the name of an officer 
or of a timstee,” so as to make the provisions of s. 435 of the Code of 
Civil Procedure applicable, the plaint is a bad one. As remarked io 
Stephen’s Commentaries (Vol. Ill, p. 17, 8th Edition), the rights and 
privileges of a corporation ” do not attach to any bodies of persons 
unincorporated, however connected they may be in point of social posi- 
tion, or however united by express compact ; though a voluntary society 


(1) 9 W.R. 45. 
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of individuals should unite together by mutual agreement for common 
purposes^ should provide a common stock by subscription, and should 
subject themselves to laws of their own creation for the Government of 
their society, yet all this will not entitle them to the privilege of suing or 
being sued in their social capacity." 

As observed in the case relied on by the lower Court — Yusuf Bc<j v. 
The Board of Foreign Missions, iCc. ( I ), bodies of this nature wishing to 
claim the privileges and protection which the law assigns to corporations 
“ should take care to have themselves incorporated and registered in su<rh 
a way that those who deal with them or are brought in contact with 
them can know whom they are suing and by whom they are sued." 

We would also refer to the case, The Muhammadan Association of 
Meerut v. Bakshi Ram (2). 

[171] As was held in that case, so it must be held here, that the 
plaintiff society has per se no status in law to waiTant its instituting a 
suit in its own name by some of its members. As the suit was brought 
in the name of the society itself, and does not purport to be a suit brought 
by some out of numerous persons having the same interest, s. 30 of ihe 
Code of Civil Procedure has no application. We may add that in this 
case permission to sue was not applied for under that section. 

For the above reasons we bold that the appeal fails, and we 
dismiss it, but without costs, as the respondents are not represented. 
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Appeal dismissed. 
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PRIVY COUNCIL. 

Present : 

Lords Watson, hohhouse and Davey and Sir R. Couch. 

[On appeal from the High Court for the North- Western provinces.] 


Bindesri Naik (Defendant) Appellant v. Ganga Saran Sahu 

AND others, (PUiintiffs), Respondent. 

UOth November and 8tb December, 1897. J 

Construction of a contract in a mortgage deed as to interest. Also the absence of require^ 
vient io\ register, under s, 17 of Acti No. HI of 1877, petitions filed in Judicial 
proceeditigs, 

A deed of mjrct^a^e <»6ipuUt6d in K'^aeral terooR >h*5 ioterest was to run upon 
the principal sums udvanced. without aoy limitation a? to the period of us 
currency ; and also stipulated that, in defaailtof punctual payment at the end 
of each year, the mortgagees wera to bo at liberty lo treat unpaid interest as 
priuoipal, and to recover it from tho mortgaged property, Accurdiuf; to the tenor 
of the deed, when all its ptovisionii and conditions were considered, it was not 
the true construction that the capital sum was to cease to bear interest at the 
contract rate upon the arrival of the time stipulated for payment. 

Ufa/hura Dasv. Raja Narindar Bahadur Pal f3l referred to and followed- 
Section 17 of the Registration Act III of )077 does nol apply to proper judicial 
proceedings whether ooneUting of pleadings 6led by the parlies, or orders made 
by the Court. 

(R.. 28 A. 78 = 2 A.L.J. 664 = A.W.N. (1905) 196; 35 0.837 (fl41) = 7 C.L.J. 492=12 
C.W.N.849; 36 0. 193 = 6 C.L.J. 611; 31 M. 330 |333) = 18 M.L.J. I (N) = 3 
M L.T. 877; 6M.LT. 313 (317) = 3 Ind. Gas 701; 1 N.L.R. 9(12) ; 4 0.0. 78; 
14 O.P.L.R. 49 : D., 1 O.L.J. 388 (406).] 


1) 16 A. 420. 


(3) 23 I. A. 138 = 19 A. 39. 

A71 


(2) 6 A. 284- 
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Cross appeals from fewo decrees (9f;h March 1893) of bhe High 
Court, varying a decree f30th June 1888) ot the Subordinate Judge of 
Gorakhpur. 

[172] These appeals were consolidated by an order in Council of 
the 9bb March 1893. The plaintiffs were mahajans in Gorakhpur. The 

20 A 171 Naik, deceased during the proceedings in the 

(PC*) = 2 Naik. The claim was brought upon two deeds 

C W N* 120= a village. ^and shares in pattidari villages ; the first deed dated 

23 I A 9= 21st August 18/o, securing a loan of Rs. 8,977 to be re-paid in two 
7 Qai^ Pn..T interest, at Rs. 1-8-0 a month, and the second, dated the 3rd 

May 1876 securing Rs. 2,977 to he re-paid on the date when the first loan 
would become due, at the same rate of interest. Both mortgages were 
by conditional sale, aod the provisions in ttie first deed were made appli- 
cable to the mortgage in the second. All the particulars are set forth ic 
their Lordships’ judgment. 


7 Sar. P.C.J. 
273. 


The principal question determined on this appeal related to the 
construction of the contract for the payment of interest, and to whether 
it was payable at the contract rate after bhe day, fixed for paymeot origi- 
nally. had passed. Another question (bhe answer to which had been bhe 
ground of decision in the High Courts) was whether pebitious for further 
time filefi by the mortg-igors during proceedings commenced for fore- 
closure sliould have been regi>itdi' 0 d in order to be admissible in evidence 
in this suit, according bo s. 17 of the Registriibion Act, 1877. 

On the 18cn Jauuary 1879 the mortgagees applied, under s. 8 of 
Regulation XVII of 1806, for foreclosure, stating in this petition that the 
unpaid debt was Rs. 21,646. The prescribed procedure, however, was 
not followed up. Afterwards the mortgagees petitioned for a deduction 
of Rs. 7,452 from their claim. 


On the following dates, viz., 3rd September 1879, 4th December 1879, 
5th April 1881, 23rd May 1882, 15eh April 1884 and loth May lflS6, 
petitions were presented to the same Court contaioing agreements between 
the parties, by which, in consideration of the amounts for which fore- 
closure might be obtained, the amounts being agreed upon in each petition, 
the period of the loan was. from time to time, extended. Interest due, 
but unpaid, [173] was at those intervals added to the principal, the whole 
carrying interest at the rate stipulated by the deeds. The last petition stated 
it to he agreed that Rs. 33,444 were then due for principal and interest to- 
gether and that the mortgagor should be liable for that sum with interest 
tliereoD at the rate of Rs. 1-8-0 a month upon having time granted to him by 
the mortgagees ; that time was three months more; at the end whereof upon 
default in payment of ))rincipal and interest, the mortgagors, by taking 
proper steps, should become the proprietors of the land mortgaged. 

Default made was followed by this suit claiming Rs. 43,450. com- 
menced on the 12th December 1887. 

The following were the principal issues Whether the mortgage bad 
or had nob been foreclosed ; whether the whole of the mortgage debt had 
been satisfied ; whether the interest had been properlv calculated. 

Both bhe Courts below found that the foreclosure proceedings had 
had DO result, and that principal and interest were still unliquidated. 
But the Court of first instance treated the admissions made in the peti- 
tions for further time as the result of advantage taken of the helpless state 
of the debtors, and decreed only Rs. 24,900 to be due. 

On appeals hy both parties a division Bench of the High Court 

0 
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referred to the petitions for time, taking the sum stated in the last as 
agreed upon. They gave the following reasons; — 

“ The plaintiffs’ contention here is that that sum of Rs. 33.444-7 G 
‘‘should be taken as the principal due. Under the bond oi tho J 1st of 
^ August 1875 it was agreed that when interest was in default the 
mortgagees should be entitled to add such interest to the princinal 
and treat it as principal. The conditions of the first bond wore 
by the second bond made applicable to the latter. Now, although 
the bonds do not appear to contemplate the payment of post diem 
“interest, and although the greater part of that sum of Rs. 33 444-7-G 
must have been composed of post diem interest, it was in our 
opinion competent to the parties to agree on the one side that [174] 
the period when foreclosure should he finally applied for should be 
extended, and on the other, in consideration of such extension of 
time, that the original principal amounts should be increased by adding 
to them interest at the rate stipulated in the bond, treating such 
interest as principal secured by the bond, and by agreeing that interest on 
such amount should be paid at such time as they might arrange. On the 
part of the defendants it was contended here that as the petitions, 
including that of the 15th May 1886, to which we have referred, were 
not registered, they could not be considered, or given effect to. in this 
suit. We do not agree with that contenbioo. The proceedings instituted 
^ on the 18th January 1879, were before the Court in which those pro- 
oeedings were instituted, and it was quite competent to the parties bo 
those proceedings from time to time to present petitions, stating accounts 
upon the basis of which the Court might act without there being any 
necessity for those petitions being registered. The Indian Registration Act 
^ never could have been intended to make it obligatory upon parties to a 
proceeding pending in a Civil Court co register statements of accounts 
agreed upon for the Court’s guidance, although those statements of 
accounts related to charges unon immoveable property. In our opinion 
those pebibious may be looked at and effect given them. If the morb* 
gagees had not on the basis of the agreements contained in those 
petitions granted time, they would have- been entitled to recover by 
foreclosure or other proceedings the principal and interest stipulated in 
^ the mortgage contract and damages in the nature of interest for the 
non-payment of the principal amount on tho due date. Here the 
mortgagors having from time to time obtained extension of time by 
agreeing to statements as to the amount due, seek to deorive the mort* 
gagees of the consideration upon which the time was so extended, and 
to confine them to such rights as, having regard to limitation, they 
would be entitled to on the two mortgage contracts standing by them- 
^ selves. That was not tbe intention of the parties at the time. The 
“ Subordinate [175] Judge did not take the Rs. 33,444*7-6 as tbo basis 
upon which to calculate tbe amount of the decree. He was of opinion 
that the mortgagors were helpless, and that the mortgagees took undue 
advantage of their helplessness, and that as a Court of equicy he ought 
to interfere. No evidence has been brought to our attention to suggest 
that any undue advantage was taken. 

“On tbe one side tbe mortgagees were, in 1879, taking proceedings 
^^autborized by Regulation XVII of 1806, to obtain foreolosure ; and on 
tbe other side tbe mortgagors were desirous of obbaining time. What 
was done was that time was given on the basis of interest continuing to 
be payable at tbe rate mantioDed in tbe bonds, and that such interest 
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should be added to the priDcipal. Id our opinion the Subordinate Judge 
was not justified in concluding that there bad been any undue advantage 
“taken by the mortgagees. In our oninion we shall be giving effect to the 
“arrangement between the parties by making a decree under s. 86 of 
“the Transfer of Property Act, and fixing the amount at Rs. 33.444-7-6 
“with interest thereon at the rate of Rs. 1-8-0 ner mensem for throe 
months, from the 15th May 1886, and including in the amount on pay- 
"ment of which redemption will be obtained, the plaintiffs’ proportionate 
“costs on the amount decreed by us. Tlie defendants will have time to 
“pay the decretal amount within six months from the date of declaring 
“the amount of the account to be taken in this office. The decree will be 
“prepared under s. 86 of the Transfer of Property Act. In preparing 
“the account the proportionate costs in this Court and the Court below 
* of the defendants in respect of that portion of the claim disallowed by us 
“will be deducted from the amount payable by the defendauts. The above 
“principle will be applied to the appeal. To the above extent the plainb- 
“iff''’ appeal is allowed with proportionate costs, and the defendauts' is 
“dis-missed with costs.” 

On this appeal. 

[176] Mr. G. E. A. Ross, for the appellants argued that the petitions 
filed in the foreclosure proceedings, representing transactions between the 
parties affecting immoveable property, were within s. 17 of the Regis- 
tration Act III of 1877. The agreement stated in the petitions being treated 
as apart from the evidence, the ground of decision in the High Court’s 
judgment was insufi&cient. 

Mr. J. D. Maync, for the respondents. The petitions in judicial pro- 
ceedings required no registration, Any argument on the construction of 
the contract to pay interest, that it ceased on the day fixed for repay- 
ment of the loan to be claimable at the rate fixed, was precluded by the 
decision in Mathura Dass v. Raja Narindar Bahadur Pal (1), which dis- 
affirmed the judgment on this point in Narindar Bahadur Pal Khadim 
Husain (2), 

JUDGMENT. 

Afterwards, on the 8th December 1897, their Lordships’ judgment 
was delivered by 

Lord \Vatson : — The late Bhairon Naik, and his son and heir Bindesti 

Naik, who is the present appellant, on the 2l9t August 1875, executed a 

mortgage, in the form of a conditional sale, in favour of the deceased Debi 

Prasad, who is now represented by the resoondents Ganga Saran 8ahu and 

Ram Saran Sahu, and of the other reapondent Goshain Mofci Gir. By the 

terms of that deed, the mortgagors ackQt)wl 0 dg 0 d “that the sum bonowed 

is Rs. 8,997 in cash of the current coin; that interest shall be paid "on 

this sum at Rs. 1-8-0 per cent, per mensem” ; and that thev had. in Heo 

% 

thereof, given a conditional mortgage of the entire village of Ram- 
nagra, and of certain other shares of lands (which need not be enumerated) 
“for a term of two years from this day. engaging to redeem the mort- 
“ gaged shares by naying the entire amount in a single sum within or at the 
“ time stipulated.” The deed provided that, if they should fail to pay the 
principal monev at the time stipulated, the mortgage of the shares should 
[177] in lieu of that money only be foreclosed ; and tbev should every 
year pay the interest ; and that on defualt of payment of interest at the 
end of the year, “ the creditors shall be at liberty to treat it as prinoioal, 

(1) 23 I. A. 138 = 19 A. 89. (2) 17 A. 581. 
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aod to recovar it with interest thereon from our person and our other 
“property, and algo from the property mortgaged.'* 

By a second deed of mortgage by conditional sale, dated the 3rd May 
“ 1876, which recites the previous deed of the 21st August 1875, the appel- 
lant and bis father borrowed from the same lenders “ another sum of 
‘I Rs. 2,997 of the current coin, engaging to pay interest thereon at Rs. 1-8-0 
per cent, per mensem ; that we tuck this money on to the conditions of 
‘the former deed of mortgage by conditional sile, engaging to pay it with 
“ the amount of the said former deed ; that on default of payment of the 
amount of the former deed or of this one, according to the terms of the 
“ former deed, the mortgage of the said shares shall, in lieu of the amount 
of both deeds, be foreclosed, and the sale shall become absolute.” 

The time of payment stipulated in the first deed, which was made 
applicable to both, arrived on the 21st August 1877. No payment having 
been made, the creditors, on the 18th January 1879, presented an applica- 
tion in tl)6 Court of the Subordinate Judge of Gorakhpur, praying that 
at first the usual process of allowing one year's time should bo issued 
to the mortgagors, and that, if they failed to deoosib Rs. 21,066-1 1-3, the 
amount of principal and interest then claimed as due, together with future 
interest and costs of foreclosure, an order might be passed declaring the 
mortgage to be foreclosed. The record bears, under the signatnicof the 
Judge, that the application was admitted by the presetit appellant and 
bis father. 

On the 3rd September 1879, the creditors filed an application stating 
that they had received two sums, together amounting to Rs. 7,452, from 
two persons, one of whom had purchased the entire village Ramnagra, 
and the other the S^anna share of Mauza Tina from the mortgagors. 
They accordingly prayed [178] that Rs. 7,452 should be deducted from 
the sum claimed in their original application ; that the village Ramnagra 
aod the S-anna share of Mauza Tina should be exempted from foreclosure ; 
and that the remaining property of the mortgagors should he held liable to 
foreclosure for the balance of the amount originally claimed by them. The 
assent of the mortgagors to the application is attested by the signature of 
the Judge. 

After the expiry of the year of grace allowed them for consignation or 
payment, the mortgagors, between the 4th December 1879 and the 15th 
May 1866, from time to time presented no less than five incidental peti- 
tions to the Court praying for further time. These petitions were, with 
consent of the creditors applying for foreclosure, confirmed by the Court, 
and directed to be filed with the foreclosure record. In each of these 
applications the mortgagors stated the total amount of principal and 
interest which, at its date, was owing by them under the two mortgage 
deeds, after deducting the sums paid to account by their vendees. The 
sum thus stated by them in their last application, on the 15bh May 1886, 
was Rs. 33,444-7-6. Upon that occasion, by consent of the creditors, they 
obtained an extension of time for three months ; but they failed, as usual, 
either to consign or pay within the time allowed them. 

On the 12th December 1687, the creditors filed their plaint in this suit, 
praying either to have possession on the footing that the prior proceedings 
bad effected a complete foreclosure, or to have the usual foreclosure decree. 
They claimed that the sum due to them was Rs. 43,450-11-6. In answer, 
the mortgagors filed a written statement in which they for the first time 
maintained that the mortgage deeds did not cover interest, at all events 
beyond tbe stipulated term of payment, being the 21st August 1877. They 
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did nob dispute that, in their repeated applications which have been already 
referred to. they had constantly admitted and asserted that, under the 
deeds in question, they were not entitled to redeem, except upon payment 
of the principal sums, with interest thereon at Rs. 18 per cent, per annum 
until [179] paid ; and that in respect of such admission and assertion they 
had got an extension of time with the consent of their creditors. But they 
contended that none of these proceedings in the Subordinate Court of 
Gorakhpur could he referred to or founded upon, because tbev bad not 
been registered in terms of s. 17 of Act III of 1877. 

It does not clearly appear whether the Subordinate Judge was of 
opinion that interest was due under the mortgage deeds, aud must be 
paid in order to avoid foreclosure. Had he bren of that opinion, it would 
have been unnecessary for him to consider tlie effect of the statements 
and admissions previously made by the mortgagors in order to obtain 
delay. He held that registration of such proceedings was not compulsory, 
and that these admissions must receive effect ; but, being of opinion that 
the creditors had taken an undue advantage of the mortgagors' helpless- 
ness, he, upon grounds which he describes as equitable, found that the 
creditors were only entitled to simple interest, and allowed the mortgagors 
to redeem on payment of 24.990-15-0, within six months. 

Both parties appealed against that judgment to the High Court at 
Allahahnd. In disposing of the cross appeals, the Court, consisting of 
Sir John Edge, C. J., and Aikman, J., expressed an opinion that the 
mortgage hoods did not appear to contemplate the payment of interest 
Vost diem, that is, after the day upon which it was stipulated that the 
principal of the loans was to be repaid. But they held that the mortga- 
gors, having, from time to time, obtained extensions of the term of pay- 
ment, by artmissioDS that interest was included in the amount due, could 
not confine their creditors to such rights as they would have had under 
the two mortgage contracts standing by themselves. They held that 
judicial proceedings did not require bo ha registered under Act III of 1877, 
s. 17 ; and also that the Subordinate Judge was not justified in finding 
that an undue advantage had been taken of the mortgagors. They accord- 
ingly increased the amount payable for redemption to Rs. 36,492-12-3, 
taking, as [ 180 ] the basis of their calculation, the sum of Rs. 33, 444-7-6, 
which the mortgagoi's bad admitted to be due on the 15th May 1886. 

The only plea urged for the mortgagors in supnort of this appeal was 
that founded upon Act III of 1877, which had been rejected by both 
Courts below. Their Lordships do not think that, according to the tenor 
of the mortgage deeds, it was intended that the capital sums should cease 
to bear interest, upon the arrival o( the time stipulated for their payment. 
The learned Judges in the Courts below appear to have fallen into the 
error, which was corrected by this Board in Mathura Das v. Raja Narin- 
dar Bahadur Pal (1), of confining their attention to a single passage, 
instead of taking into consideration the whole provisions of the deeds 
with respect to interest. In the present case, by the deed of the 2l9t 
August 1875, the whole conditions and provisions of which are made 
applicable bo both loan?, it is stipulated, in general terms, that interest 
at Rs. 18 per cent, per annum is to run upon the principal sums advanced, 
without any limitation as to tiie period of its currency. And it is also 
stipulated that, in default of punctual payment at the end of each year, 
the creditors are to he at liberty to treat interest as principal, and to 


(1) 33 I. A. 138. 
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recover it from the mortgaged property. It was therefore, in their LorJ- 
ships opioion, UQneeessary for the creditors, respondents in tliis appeal, 
to rely upon the admissions made by the mortgagors in the course of the 
foreclosure proceedings. 

Although, in the view which their Lordships take the question whe- 
ther those proceedings can be founded on, without their having been 
registered in terms of the Act of 1877, does not necessarily arise in this 
appeal, they think it right to add that, having heard counsel fully upon 
the point, they are 8atis6ed that the provisions of s. 17 of the Act do 
not apply to proper judicial proceedings, whether consisting of pleadings 
filed by the parties, or of orders made by the Court. 

[181] Their Lordshisps will, for those reasons, humbly advise Her 
Maiesty to affirm the decrees appealed from, snd to dismiss the consolida- 
ted appeals with costs. 

Appeals dismissed. 

Solicitors for the apoellant : Messrs. Barrow and Rogers. 

Solicitors for the respondents : Messrs. Pyke and Parrott. 


20 A. 181 = 18 A W.N. (1898) 11. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt„ Chief Justice, a7id Mr. Jutsice Burkitt. 


Queen-Empress v. Patkh Bahadur."*' [11th December, 1897.] 

Criminal Procedure Code, s. 555 — Jurisdiction —Appellate Court jvot disqualified by 
interest from granting permission to a subordinate Court to try a case. 

The intofcat which might disqualify a Courc Ir.ioi trying or committing for 
trial a case, having regard to s. .555 of the Code of Criminal Procedure, will not 
prevent an appellate Court from giving the permission contemplated by that 
section. 

In this case a complaint was lodged against one Fateh Bahadur, a 
clerk in the employment of the North-Western Provinces Club of the 
commission by him of an offence punishable under a. 409 of the Indian 
Penal Code in respect of moneys the property of the members of the Club. 
The complainant was the Honorary Secretary of the Club. The case came 
before the Cantonment Magistrate of Allahabad, who, being himself a 
member of the Club, referred it to the Sessions Judge under s. 555 of the 
Code of Criminal Procedure to obtain his permission to try it. The Ses- 
sions Judge was also a member of the Club, and held on this applica- 
tion that the prohibition contained in s. 555 inferentially applied to 
him also and disabled him from giving the permission asked for. He 
accordingly decUnud to grant permission to the Cantonment Magistrate to 
try the case. Against this order of the Sessions Judge the complainant 
applied in revision to the High Court. 

[182] Mn G.P. Boys, for the applicant. 

JUDGMENT. 

Edge, C. J., and Burkitt, J, — A charge under the Indian Penal Code 
came on for investigation before the Cantonment Magistrate of Allahabad. 
The person charged had been a servant of the North-Western Provinces 
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Club. He was.chargeil with having cooamittod the offence punishable 
under s. 409 of the Indian Pdnal Cole in rasp:>jt of moneys belonging to 
the Club. The Cantonment Magistrate was a member of the Club, and 
he referred the matter to cbe Cjurc of Sessions Judge of AUahabad for 
permission to procoexl with the case. The Sessions Judge was also a 
member of the Club, and held that as he was interested as a raernher of 
the Club he had no jurisdiction. In that he was wrong. There is 
nothing in s. 555 of the Code of Criminal Procedure to sugge*t that, 
under these circamstances. the Sessions Judge of Allahabad^ had not 
jurisdiction to gratid nermission bo r-he Cantonment Magistrate to try the 
case or commit it for trial. 

We set aside the order of the Sessions Julga of Allahabid and direct 
the present Sessions Jirlge of Allahabad to consider the reference from 
the Cantonment Magistrate, as he has jurisdiction to decide whether 
permission should or should not be given to try, or commit for trial, the 
accused. 


20 A. 182 = 18 A.W.N. (1898) 19. 

APPEIM.ATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


INAVAT HL’SKN and r)THERS {Plaintiffs) v. Ali HuSEN 
AND OTHERS (Defendants).* [iGth December, 1897.1 

Liniilalion — Adverse possession -^Possession of usufructuary mortgagees^Acl No. XV 
of [Indian Limitation Act) sch. u,art. lii—linrden of proof. 

The possession of a usufructuiry mort^-igrte b-iug the possession of all the 
pers-^ns who have the eight oc rndcuiption. tna- U, of all ths persons eniitled to 
the estate, it is only when after redemption posi-ssion i< taken by some of the 
persons so entitle chat their po^^ic^sion oan oecouie adverse as against the others. 

y. [18S] In a suit for possession of immoveable property it is for the plaintiff to 

# show by somo pritm fa -.xe cvidcoce that bo has a subsisting title not extinguished 

# by the operation of Innitation before the defendant cm h© called upon to sub- 
I slantiate a plea of adverse po^siessioD. Parmanind Misrv. Sahib Ali fl) and 
f Jafar Husain v. Mashuq .<tfi <2) referred to. 

Id dealing with the quC'tion of po.'s^ssiou as bstween brothers and sisters itt 
native families regtri must ho had to the conditions of life under which such 
fiinilies live, and to the l.tot chat m such families the mauagement of the pro- 
perty of the family is. by reason of the s^clusioi of the female members, 
ordinarily left in the hmds of the male members. In the ca-ie of such families 
slight evidence of enj>y meat of income arising from the propirty is sufficient 
prima facie proof of possesaioo. Faeal Karitn v XJmda Bibi (3). referred to. 

[Rel., I7 1nd. C\s. 618 (519): R.. 9 O.C. 9l {95» ; 105 P.R. 1901; U.B.R. {1897— 
1901) 461.) - — 

The facts of this case sufficiently appear from the judgmeut of the 

Court. 

Pandit Sundar Lai and Mauivi Ghulam Mujtaba^ for the appel* 

lant. 

Pandit Lai, for the respondent. 


• First Appeal No. 238 of 1894, from a decree of Mauivi Muhammad Abdul Ghafar, 
Officiating Subordinate Judge of Meerut, dated the 17th August 1894. 

(1) U A. 438. (2j 14 A. 193. (3) 4 A.W.N. (1884) 171. 
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JUDGMENT. 

BaNBRJI aad Aikman, JJ. : — The followiDg pedigree shows the 
relationship between the principal parties to the suit out of which this 
appeal has arisen : — 


Karamat ah. 
I 


Hashmat All, 
son 

I 


BOD, died 
childless. 


daughter. 


I 

All Husaia, 
DU. No. 1. 


I I I 

Azmat AH. VVizarat BismiUab 
Dft. No. Huaaio, Begam, 
Dlt. No. 3. Dft. No. 4. 


Rahmat Alt, 
Dft. No. 6. 


Majid*uQ>ais8a, 
Dft. No. 7. 


daughter. 

1 

daughter, 
Dft. No. 6. 

1 

1 

1 

loayat 

Plamlifi. 

I 

Wajahat 

Husain, 

Piaintifi. 


Tarif'UQ-Dtssa. 

PUiotiff. 
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[184] The property-in suit originally belonged to Karamat Ali, who 
died about fifty years ago, leaving him surviving bis two sons and three 
daughters, who were heirs to his estate. The names of bis sons alone, 
however, were entered in the revenue papers, and on the death of .Altaf Ali 
the name of Hasbmat Ali alone was recorded, although the right to his 
share devolved on his surviving brother and sistors. Upon liashmat 
All’s death the names u( his sons and daughter, woo are the first four 
defendants to the suit, were entered in respect of the whole property. 

The first and second -plaintiffs are the sons of Latif-uu-nissa, and the 
third plaintiff is a daughter of Mubarak-un nissa. The fourth plaintiff is 
the purchaser from the other plaintiffs of a portion of what is alleged to 
bo their share of the estate of Karamat Ali and she is evidently financiog 
the suit. The extent of the legal share of the first three plaintiffs is 35 
sihamsout of 140, i.e„ ooe-fourvu. 

The plaintiffs allege that they have all along been in possession of 
their share jointly with the other heirs of Karamat Ali, but the first four 
defendants now dispute their title. The plaintiffs therefore brought this 
suit for establishment of their right to a fourth share, for possession of 
that share and for partition of certain houses. 

The main defence to the suit was that of limicatioo. The lower 
Court has allowed it and has dismissed the claim. 

As regards a portion of the property claimed, namely, the resumed 
muafi. lands in kasha Khurja, the plea of limitation cannot prevail. Those 
lands were mortgaged by the ancestor and were in the possession of the 
mortgagee. The mortgage having been discharged out of the usufruct, 
it was redeemed by the defendants Nos. 1 to 4 in 1888, when they 
took possession. The possession of the mortgagee was the posse&sion 
of all the persons who had the right of redemption, that is. of the 
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persons entitled to the estate. It was only when, after redemption, 
possession was taken by the first four defendants that their possession 
became adverse to the plaintiffs. As the suit was brought within twelve 
[l85] years from the date of the defendant's possession, it was, as regards 
this part of the claim, within time. The Court below has evidently erred 
in dismissing this portion of the claim as barred by limitation. There is 
no question as to the title of the plaintiffs and the extent of their share. 
So far as the viuafi lands are concerned their title has nob become extinct 
by lapse of time, and they are ontitled to a decree. 

With regard to the remainder of the property, it is contended that 
the suit is governed by art. 144 of the second schedule to Act No. XV 
of 1877, and that the burden of proof was on tbe defendants to establish 
the adverse possession alleged by them. In our opinion in every suit for 
possession, the plaintiff must prove not only a lethal title to possession, but 
a subsisting title not barred by the law of limitation. Tbe effect of that 
law is not only to bar the remedy on the expiry of the prescribed period 
of limitation, but to extinguish the right {vide s. 28 of Act No. XV 
of 1877). It is therefore for the plaintiff to show by some prima facie 
evidence that he has a subsisting title nobextinguislied by the operation of 
limitation before the defendant can be called uoon to su'ostanbiate his plea 
of adverse possession. This was held by this Court in Parmanand Misr 
V. Sahib Ali (l) and Jafar Hvsain v. Mashiiq Alt (2). 

Tbe quantum of evidence which it will be necessary for tbe plaintiff 
to adduce will depend on the circumstances of each case. In some in- 
stances very slight evidence may be sufficient to shift the burden of proof 
on the defendant. We agree with the ob-iervacion of tbe learned Judges in 
Fazal Karim v, Umda Bihi (3), that in dealing with question of possession 
as between brothers and sisters in native families regard must be had “ to 
the conditions of life under which such families live" and to the fact that 
in such families the management of the property of the family is, by 
reason of the seclusion of the female members, ordinarily left in the bands 
of the male members. [186] In thrt case of such families slight evidence 
of enjoyment of income arising from the property is sufficient prima facie 
proof of possession. In the suit before us tbe evidence adduced by the 
plaintiff hardly amounts to such proof. 


[The rest of the judgment in this ca«e deals mainly with the evidence in the case 
and therefore is not reported — ED.] 


20 A. 186=^18 A.W.N. (18981 20. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Blair, 

Queen-Empress v. Lalta Prasad.* [I8th December, 1897.] 

Act No. XI of 1890 {prevention of Cruelty to Animals Act), s. 6 il)~-Meaning of the 
word “ -peTmit." 

Eeld'. that the word *' permits.” as used in s. 6, clause (1), of Act No. XI of 
1800, implies knowledge of that which is permitted. 


• Criminal Revision No. 562 of 1897. 

(1) 11 A. 438. (21 14 A. 193. (3) 4 A.W.N. (1884) 171. 
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This was a reference under section 438 of the Code of Criminal Pro- 
cedure made to the High Court by the Officiating District Judge of Saha- 
ranour on an application for revision of an order passed by the Joint 
Magistrate. 

The facts of the case are thus stated in the referring order “ The 
applicant is a resident of the district of Farrukhabad. and is the sole 
proprietor of a Company carrying goods and passengers between Saha- 
"ranpur and Rajnur. He carries on business under the style of Lulta 
Prasad & Co. The local manager of the business is Lalta Prasud's 
^ nephew Janki Das. It is admitted that ho has complete control of the 
management, and that he has various other local managers, clerks and 
‘‘drivers under him. Applicant was prosecuted under s. G (1), of Act XI 
‘I of 1890 (The Prevention of Cruelty to Animals Act), and fined Rs. 100, 
for permitting to bs driven in a tonga a horse which was sutleriog frofn 
severe harness galls and excessive weakness. The only point taken by 
II Mr. Vansittart for petitioner is that Lalta Prasad cannot he said to 
^^have ‘permitted’ the unlawful use of the animal. It is admitted 
that Lalta Prasad is a respectable man, that he usually resides at 
II [187] Farrukhabad and rarely comes here, and that he was at Farrukha- 
bad when the alleged cruelty was committed." 

Under these circumstances the Sessions Judge was of opinion that 
the applicant could not be said to have “permitted” the alleged cruelty 
within the meaning of the Act. 

Mr. d.E. Bijves, in support of the reference. 

The Government- Advocate (Mr. E. Cfia?7i.(er), for the Crown. 

JUDGMENT. 

Blair, J. — This is a case which has been submitted to this Court 
under s. 438 of the Code of Criminal Procedure, with the recommenda- 
tion that the order of conviction should be quashed. The person con- 
victed is unquestionably a resident of Farrukhabad. He made it his 
basiness to let out horses and ponies on hire, and a certain pony', bis 
property, was being used, and cruelly used, on the high road between 
Saharanpur and Kajpur. The driver who committed the ill-usage was 
his servant ; the nature of the ill-usage was this, that the pony was 
driven when it was, through collar galls, quite unfit to be so dri- 
ven. The question is whether the owner "permitted" such illegal 
employment of the animal. The word "permit" has a well known 
meaning, and, unless under very exceptional circumstances, implies 
knowledge of that which is permitted. Such knowledge, it is not suggest- 
ed, was in the possession of the owner of the pony. Mr. Cha- 
mier has been instructed to call my attention to two cases in the 
English Reports, in which a larger meaning has been given to the word 
’ permit " than that which it bears in common parlance. One case is 
reported in 13 Law Journal, C. P., page 319 ; the other is reported in Law 
Reports 12 Q. B., page 639. In one case the person conviobed was the 
owner of a licensed Music Hall. The other was a case of a Railway 
Company. I do not think the special circumstances existing in those 
cases have any parallel in this, and I am not aware of any case arising in 
an Indian Court; in which the word "permit" has been interpreted, in a 
qaasi-orimioal case, in any meaning more extensive than that vrbioh it 
obtains in common parlance. No doubt the decision of this case adverse- 
ly to the conviction will [188] materially limit the usefulness of the Act. 
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That is a conclusion which I cannot obviate if the plain wording of the 
Act seenas to me to make for the more limited construction. I therefore 
reluctantly set aside this conviction and order the fine, if paid, bo be at 
once returned. 


20 A. 188 = 18 A.W.N. (1888) 12. 

APPELLATE CIVIL. 

Before Sir John Edge, XL, Chief Justice, and Mr. Justice BurkiU. 

Tikam Singh and others (Defendants) Thakur Kishobe 
Ramanji Maharaj, through Sheo Gopal and others 

(Plaintiffs).^ [22nd December, 1897.] 

Ciuti Proi^dure Code, ss- 32 and lOS— Powers conferred by s, 32 exereiseabU even after 

an order Jias been passed under s. 108. 

Held that the powers conferred by 8. 32 of the Code of Civil Procedure in 
respect of the addition of parties were erorciaeable even after a 8«iit had been 
reinstated on an application under s. 308 of the Code made bv ooo of the defend- 
ants who had not teen served with notice of the suit. 

In this case a suit for sale under the Transfer of Property Act was 
brought by the trustees of a certain temple against Magan Behari Lai, 
Tikam Singh his son, and other defendants. In that suit a decree for 
sale was made. Subsequently Tikam Singh, who had not been served 
with notice of the suit, aoplied under s. 108 of the Code of Civil Procedure 
to have the decree set aside as against him, and it was accordingly set 
aside. After the suit as against Tikam Singh had been remstated on the 
file of pending suits, the plaintifi's made an application under s. 32 of the 
Code of Civil Procedure praying that a minor brother of Tikam Singh, and 
Tikam Singh’s two minor sons should be brought upon the record as 
defendants, they being all members of the same joint Hindu family and 
parties interested within the meaning of s. 8o of the Transfer of Property 
Act. Tliis application was granted and the names of the minors were 
put on tlie record of the suit. Against this order Tikam Singh appealed 
to the High Court. 

[189] Munshi Barn Prasad, for the appellants. 

Mr. D. N. Banerji, for the respondents. 

JUDGMENT. 

Edge, C. J., and BuRKITT, J. — A suit for sale under the Transfer of 
Property Act was brought agaia‘;fc Tikam Singh and others. A decree for 
sale was made. Subsequently Tikam, who had not been served with 
notice of the suit, presented an application under s. 108 of the Code of 
Civil Procedure to have the decree set aside as against him, and it was 
accordingly set aside. Thereupon the plaintiffs applied to have Tikam's 
minor brother and his two minor sons brought on under s. 32 of the Code 
of Civil Procedure as defendants, they being all members of a joint Hindu 
family and parties interested within the meaning of s. 85 of the Transfer 
of Property Act. The Court made an order bringing the minors on the 
record. From that order this apoeal has been brought. It appears to us, 
that, as the suit was still at hearing before the Gours of first instance, ao 

• First Appeal, from Order No. 112 of 1896, from ao order of Maolvi 8ved Maham- 
mad Seraj-ud din, Subordioate Judge of Agra, dated the 18th November 1696< 
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iox as the plaintiffs and Tikain Sinsh ware coneerDed, the Court could 
.exercise its discretion uad »r s. 32 of the Code and add these defendants. 
We cannot say that the Court exercised its discretion wrongly. Such a 
.case as this can but seldom occur, but in similar cases a Court should be 
.cautious in making an order under s. 32 of the Code of Civil Procedure. 
Here the parties brought on were all in the same interest. Otlier cases 
might occur in which the interests might be conflicting. We dismiss this 
appeal with costs. 

Appeal dismissed. 


20 A. 189 = 18 A. W.N. (1898) 14. 

APPELLATE CIVIL, 

Before Mr. Justice Aikman. 

PRAN Nath Ghose (Petitioner) v. Jado Nath Bhattacharji 

(Opposite Pj>rty>* [23ri Djcemoer, 1897.] 

jiet No. V of 1881 (Probate and Administration Act), s. 9^Applicatio7i for probate by an 

exeeuior. 

Although under s. 85 of the Probate and Admiaistration Act. 1881, it ie within the 
discretion of the Court to refuse to grant an application for [190] letters of admlnistrs' 
tioD, no such discretion is given in regard to an applicUion for probate by a person 
selected by a testator for the administration of his estate. Beera Coomar Sircar v. 
J}oorgamani Dasi (1) referred to. 

[R . 42 P.L.R. 1913=110 P.W.R, 1913=18 Tnd.Cas. 16.] 

This was an appeal arising out of an apnlication for probate of a will 
under s. 9 of Act No. V of 1881. The applicant, Babu Pran Nath Ghose, 
and the opposite party, Babu Jado Nath Bhattacharji, were the two exe- 
cutors of the will of Musammat Sonamani Dasi. Jado Nath took out 
probate of the will in the Court of the District Judge of Benares on the 
9th May 1896. Pran Nath seems to have declined to take any part in 
carrying out his duties as executor, and in fact seems to have been sued 
by Jado Nath in the Court of Small Causes for the recovery of moneys 
in his possession belonging to the estate of the testatrix. Subsequently, 
on the 17th of March 1997, Pran Nath applied to the Court of the District 
Judge for probate to be granted to him of the will of Musammat Sonamani. 
This application was opposed by Jadu Nath and was dismissed by the 
Judge, chiefly, it would appear, on the ground that the applicant had been 
sued by the opposite party in his capacity as executor and a decree had 
been passed against him in the Benares Small Cause Court. From this 
order the applicant appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Babu Satish Chandra Banerji, for the respondent. 

JUDGMENT. 

Aikman, J. — This appeal arises out of an application made under 
the Probate and Administration Act of 1881 for probate of a will. On 
the 20th of December 1895, Mussammat Sonamani, a Hindu lady, exe- 
u)uted a will, in which she named the appellant Pran Nath Ghose and the 

* FiHt Appeal, from O'dar No. 79 o(1897, from aa order of Eales, Baq., 

Plstriob Judge of Benares, dated the 10th July 1697. 

(1) 21 C. 195. 
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1897 respondent Jadu Nath Bhattacharji, executors of the will. On the 9th 
®EC ‘iS. of May 1696, the latter applied for and obfained probate of the will 

from the District Court of Benares. On the I7th of March 1897, 

APPEL- the appellant also applied for probate of the will. This application 

LATE was refused by the leatned District Judge, and the applicant appeals 

CrviL. Court. The appeal must succeed. S. 9 of the Act provides 

[19*] that when several executors are appointed probate may be granted 
1 w m” simultaneously or at different times. If the api licanfc is an executor 

MQOft under no legal incapacity to acf, the Court has 

( 1808 ) 14 , 110 option but to grant him probate. S. 65 ot the Act enacts that it is 

within tl e discretion of the Court to refuse to grant an application for 
letters of admiuistiation, but no such di^-cretion is given in regard to an 
application for probate by a person selected by a testator for the administra- 
tion of his estate. The case ot Hetra Coomar Sircor v. Doo?‘j 7 a Moni 
Dasi (li is in point. I decree the apnea/, with costs here and in the 
Court below, and direct the District Judge to grant the application. 

Appeal decreed. 


20 A. 191 = 18 A.W.N. (1808) 13. 

APPELLATK CIVIL. 

Before Mr. Justice Blair and Mr. Jitstice Aikman. 

Raghl'Nath Kuari and another [Defendants) v. MuNNAN Misr 

[Plaintiff).* [23rd December. 1897.] 

Hindu Inv — Mitakshara — Succession — Sister's son. 

Held that in the absence of nearer rclativo^a m-an mav be heir ro h»R mother’s 

brother as regards properly which is Rovernt-d by thp Mitakshara law of inhrrit- 

ance. Thakooram Snhiba v. Mohun Lall (2) ; Hno Kurnn Sin^h v. Naioab 
Mahomed Fyz AH Khnn {3» ; A»urt/a A'umari Dehi v Lok^e ^^arain ChakrabutlV 
(4) ; Gtrdhari Loll Hov v. The Benonl Government (f-.) ; zVnramt Kuar v. Chandi 
Dm iCi ; and Umaid Bahadur y. Udoy Chand (7), referred to. 

This was a suit to set aside a deed of gift. The uliiotill was the 
nephew— sister’s son— of one Nand Gopal Pande. Nand Gopal died 
some twenty years before suit and his widow Raghunath Kuari succeed- 
ed to the property loft by him. On the •20th of April 1S94 the widow 
executed a deed of gift of the property left by Nand Gopal in favour of 
one Hub Lai, a stranger to the family. Tlio plaintiff thereupon sued to 
have the deed of gift [192] executed by the widow set aside on the 
grounds that the property with which it dealt was ancestral and that he 
(this plaintiff) was the reversioner to the estate of Nand Gopal. The 
Court of first instance (Subordinate Judge of Mirxapur) gave the plaintiff 
a decree so far as the immoveable property dealt with by the deed of gift 
was concerned, but dismissed the suit in respect of the moveable property 
entered in the deed. The defendants appealed. The Lower Appellate 
Court (Officiating District Judge of Mirzapur) dismissed the appeal. 

The defendants thereupon appealed to the High Court. 

* Second Appeal, No. 863 of 1895, from a decree of Kuar Juala Prasad, Di.'^trict Judge 
of Mirzapur, dated the 2nd May 1895. confirmirR a decree of Rai Pandit Indar Narain, 
Subordinate Judge of Mirzapur, dated the -.^Oth September 1694. 

(1) 21 C. 195. (2) 11 M.T.A. 386. (3) 14 M. l A. 187. 

(4) 10 W.B (P.B.) 76. (5) 12 M. I. A. 448. f6) 9 A. 467. 

(7) 6 C. 119. 
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Mr. W, Wallack^ for the appellants. 

Munshi Bam Prasad and Babu Btsknu Chattdar, for the respondoot. 

JUDGMENT. 

Blair and AiKMAN, JJ. — The apuellant Musamtnat Raghunatli 
Kuari is the widow of one Nand Gopal, who died upwards of twenty 
years ago leaving certain immoveable nronerty. Nand Gopal di^d with- 
out any issue. On the 29th of April 1892, Musammat Raghunatli Kuari 
executed a deed, in which, after a recir.al that she is in solo and exclusive 
possession of the abovementioned immoveable prooerty, she declares that 
after h‘»r death one Hub Lai, a minor, who is unconnected with the 
family, shall be full owner of this property and of certain moveablH pro- 
perty. This deed was registered on the 6th of May 1892. The plaintitf. 
who is respondent in this appeal, is the son of Nand Gopal’s .sister fie 
came into Court on the allegation that the above deed was itivalid, 
inasmuch as Musammat Raghunatli Kuari, a childless widow, had no 
power to make a transfer of the property. He prayed for the cancel- 
lation of the deed. He obtained a decree from the Subordinate Judge 
declaring that the deed, so far as it related to the immoveable propeity, 
should be of no effect after r.ho death of Musi.mmat Raghunatli Kuari. 
Th-i d’od. so fir as it related to the movoible property, was upheld. On 
appeal this decree wai affirmed by the learned District Judge. This 
second appeal has been brougnt by Musammat Raghunatli Kuari and 
the minor Hu i Lai, who was made a do'endant to tlie suit. 

[193] The learned counsel who argued the case on behalf of the ap- 
pellants put forward tw i contentions. Tlia first o^ these was that the execu- 
tion of the deed in qu i-ition gave tne plaintiff no right of action. We are 
of opinion that this contention cannot be sustained. We consider that it 
isimmiferiHl wheth *r rhe dee I be reg irdid as a died of gifu or as a will. 
In this deed Mus^immac Rag moaDii Kuan undoubtedly a-isorts a full 
ownership to the property to which the plaintiff claims he is entitled to 
Bucceed on her death. The deed was registered hy her in a p ihlic oflic®. 
We consider that there is no doubt tha*. the a t on of Musammat Raglni- 
Da'h Kuari threw a cloud uom rhe nlain'iff’s title, and that it is open to 
the Court under the nrovisions of s. 42 of the Snecihe Relief Act. 
1877, to make the decree wnicb it did make as against Musammat 
Raghunabh Kinri. Bu^i we are so far with the lear.ird counsel in that we 
hold tha^ the plaintiff had no '•au'ie of action against the minor Hub Lai, 
inasmuch as the latter ha i done nothing to assert any title or chdin 
under the <teed in his favour. We think tnat the decree of the lower 
Court muit be modihe i hy dismiss' ng the minor from the suit. 

The next contention upon which the learned counsel for the appel- 
lant relied in assailing the decree of the Courts below was that a sister’s 
8on is no heir according to the Mitakshara law, by which the parties are 
governed. It is found by the lower Courts that the deceased Nand Gopal 
left no nearer heirs than the plaintitf. The learned counsel for the 
appellant conten Is on the authority of two rulings of the Privy Council, 
namely, Thokoorain Sahiba v. Mohun Lall (1) and Bao Kurttn Sim)h v. 
Naivab Mahomed Fyz Ali Khan (2), that a sister’s son is no heir 
according to the Hindu law. The former of these rulings was considered 
by a Full Bench of the Calcutta High Court in the case of Amrita 
Kumari Debi v. Lakf’C Narain Chakrabutty f3) and it was held that 

(l> II M. I.A. 386. ri; li M. I.A. 187. (3) 10 W.R. (P.B.) 76. 
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it could not be looked on as an authoritative [194] decision against 
the rights of the sister's son. We entirely concur in the view which wae 
taken by the Calcutta High Court as to the effect of the decision of their 
Lordships of the Privy Council. In the second case relied on by the 
learned counsel, it is true that their Lordships ob?orved, at page 196 of 
the judgment It is e'ear that the sister and her descendants find no 
place in the tables of succession according to the law of the Mitakshara." 
But it is clear from the judgment that it was not necessary for the Privy 
Council in this caao to decide as to the rights of a sister’s son, inasmuch 
as the point bad not been taken in the lower Court. This cannot, in our 
opinion, be looked on as an authoritative decision binding upon U9 
adverse to the rights of the sister's son. It is true that the sister’s 
son is not mentioned in the Mitakshara amongst other relatives capable 
of taking by inheritance the property of a deceased Hindu in preference 
to the king. But, as was held by their Lordslups of tlie Privy Council, 
in the case Gridhari Lui Koa v. The Bevnal Gorermnent (1). the 
text of the Mitakshara does not purport to be an exhaustive enumeration 
of all Bandhus who are capable of iidieriting, nor was it cited as such, or 
for that purpose by the author of the Mitakshara; it is used simply as 
proof or illustration of his proposition, that there are three kinds of classes 
of Bandhus.” In the case just referred to it was held that a maternal 
uncle is an heir. Their Lordships observed that such an inference, i. s., 
that a maternal uncle was incapable of taking the property of a deceased 
Hindu ‘ in the teeth of the passages which say that the king can take 
only if there ho no relatives to the deceased, seen)s to be violent and 
unsound.” We are of opinion that this observation applies with equal 
force to the case of the sister’s son. In the judgment just quoted their 
Lordships referred, if not with approval, at all events without disap- 
proval, to the Pull Bench decision of the Calcutta High Court 
which has been mentioned above. In the case Xaraitii Eunr v. 
Chartdi Dm (2) this Court, referring to the Full Bench case of the Calcutta 
[195] High Court, and to anotlier case — L'lnnid Bahadur y. Udoi Chand (3) 
— observed : — All that che'^e authorities, as it appears to us, establish 
is that, according to the Mitakshara, which is lbf» law rrevailmg m these 
Provinces as to inheritance among Hindus, a sister’s son may bo heir to 
his mother’s brother, a proposition which appears at one time to have been 
doubted.” 

On a review of all the authorities we have no hesitation in comiD^» 
to the conclusion that, in the absence of nearer relatives, a man may be 
heir to his mother’s brother as regards property which is governed by 
the Mitakshara law of inheritance. This disposes of the second contention 
of the learned counsel for the anpellant. The result is that we modify 
the decree of the Low'er Appellate Court by dismissing the suit as against 
the minor Hub Lai. As the appeal has substantially failed, the res- 
pondent will have his cosis in this Court. 

Decree modified. 



(1) 12 M.I.A. 448 (465). 


(2) 9 A. 467, 
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20 A. 195 = 18 A.W.N. (1898) 17. 

APPELLATE CIVIL. 

Before Sir John Edge, Et., Chief Justice, and Mr. Justice Blair. 

Shankar Dat Dube [Applicant) v. RaDHA Kkishna [Decree- 

holder.)* [23rd December, 1897.] 

CiviJ Procedure Code, s, 108 —Decree ex parte — Appearance — Pleader retained in .suii 
but not instructed. 

A party defendant retained a pleader to defend the euit againet him. .and the 
pleader filed a vakalathnamah and did certain ac-is for tbe defendant. However, 
wbeu tbe suit came on (or bearing tbe pleader camo into Court and st>vted that 
he had no iaetruutions and could not go on with the case, practically, that be bad 
retired from the case. Tbe Court proceeded with the suit and mtde a decree to 
favour of tbe plaintiff. 

Held that this decree was a decree ex parte within the meaning of s 106 of tbe 
Code of Oivil Procedure, bhagwan Dai \. Htra lU and Jonardan Dobey v. 
Pa*ndbone Singh (i) referred to. Sahibeada 2etnulabdm Khan v. Ahmad Rasa 
Khan (3) distinguished. 

[Affirmed, 23 A. 220 <P.C.) ; Appr.. 23 B. 414 (424) ; R., 22 A. 66 (P.B); 34 C. 403 
(P.B.) = 5 C.L.J. 247 = 2 M.L T. 123; 31 M. 505 = 4 M L.T 2l6=19 M L J. 222 
= 4 Jnd. CaB. 1167 ; 1 S.L.R. 115; D., 20 A. 294 ;17 C.P.L.H. I (4).] 

The facts of this case are fully stated in the judgment of the 
Court. 

[196] Paudit Sundar Lai and Munshi Kalindi Prasad, for the 
appellant. 

Messrs. T. Gonlan and D. N. Banerji, for the respondent. 

JUDGMENT. 

Edge, C. J.. and Blair, J.; — Eai Radha Krishna brought a suit 
against Shankar Dat Dube, then Raja of Jaunpur, on a bond alleged to 
have been given by the Raja’s deceased elder brotlier. The Raja entered 
an appearance, filed a written statement and appointed pleaders to act 
for him. One of those pleaders was one Satish Chandar, a pleader 
practising at Benares. The suiD in question was filed in the Court of 
the Subordinate Judge of Benares, and the vakalatnamah which was 
given by the Raja authorised Satish Chandar and the other pleaders 
therein named to conduct the suit on behalf of the Baja, and to answer 
any questions, &c. Satish Chandar obtained more than one adjournment, 
and on tbe 31st of January, 1896, he obtained an adjournment until 
the 19th of March in that year. On the 19th. of March when the suit 
was called on for hearing and disposal, Satish Chandar stated that no 
one bad come near him on the part of tbe Haja, and that he had no in- 
structions. Thereupon the Subordinate Judge proceeded to dispose of the 
suit upon the evidence on the record, and. arriving at a finding in favour 
of the plaintiff, made a decree for the plaintiff. Baja Shankar Dat Dube 
subsequently applied to tbe Subordinate <) udge under s. 108 of Act No. XIV 
of 1882 for an order to set aside the decree. The Subordinate Judge, 
without coneideriog whether Raja Sbanker Dat Dube was prevented by 
sufficient cause from appearing and maintaining bis defence at the bearing 
on tbe 19tb of March, 1896, dismissed the application on the ground that 

* First Appeal, No. 2 of 1897, from an order of Munshi Mata Prasad. Subordinate 
Judge of Benares, dated tbe 6th October 1896. 

(1) 19 A. 855. (2) 23 C. 788. (8) 6 I. A. 233. 
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decree in question which he had passed against Baja Shankar Dat 
Dube was not a decree passed ex paHe. He appears to have arrived at 
that conclusion because he considered that on the I9thof March 1896, 

the Eaja was represented by Satish Cnaodar having instructions. This is 
an apreal from that; order. 

Although Satish Chandar was still the vakil of the Raja, and underhis 
vakalatnatuab had full authority to act in the 9uit(197] within the limits of 
that vakalatnamah foi tUe Rija he stated that he had no instructions. We 
un^IeL^tand from that, that lie had practicallv retired from rhe case. It i^ 
difficult to understand how a pleader, even in the Court of tlie Subordinate 
Judge of Benares, can conduct a crse for the defendant without insti-uc- 
tions. It appears to us that the decisions of the Court in Bhafiw^vt Dai 
V. Hira (1) and of the High Court at Calcutta in Jomirdan Dobcy v. Ram- 
dhone Sinqh {'2i are authorities in favour of tlie contention of the appellant 
that an implication lay in this case under s. 108 of Act No. XIV of 
1882. On the other iiand wo have been pressed hy the learned counsel 
for the plaintitr decree-holder with the decis'on of their Lordsliips of the 
Invy Council in S<ihihzada Zan-ul-abdin Khau v. Ahynad Raza 

Khan (J). The procedure which the Subordinate Ju<lgo must, in our 
opinion, have adopted was that under s. 157 of Act No. XIV of 1882. 
Tiiat section makes applicable, so far as may be, to cases coming within 
the section the procedure of Chapter VII of the Code. S. 157 appa- 
rently relates to a" later period in the litigation than the sections which are 
to be foir.d in Chapter VIl, but there is no difficulty in ascertaining the 
rule to he followed in cases under s. 157 by reference to Chapter VII. 
It has been contended for the plaintiff decree-holder that the effect of the 
decision of their Lord^hips of the Privy Council in Sahibzada Zein-ulahdin 
Khan v. Sahibzada, Ahmad Raza Khan (3' is that there can be no decree 
which can ho called a decree e.T p\rtt>. against a defendant who has at any 
time and on any occasion before the decree is made put in an appearance 
in tlie suit, although at the hearing lie may have been absent and unre- 
preseuted.or may have had present merely a pleader who had no instructions. 
In our opinion the decision of their Lordships of the Privv Council 
merely referred to the opening paragraph of s. 119 of Act No. VTII 
of 1859. That section itself shows quite clearly that [198]r.here can be 
ex parte decrees against defendants whether or not they have nut 
in appearances in the suit. The prohibition of an appeal in the earlier 
part of s. 119 is limited, to apply the decision of their Lordships of the 
Priv^ Council, to a case in which the defendant had not put in any 
appearance at all. In our opinion the decision of their Lordships of the 
Privy Council has no bearing on the case before us here. 

Ws hold that tliis was a decree passer! ex parte against a defendant 
within the meaning of s. 108 of Act No. XIV of 1382 for. although the 
defendant s iJeader whs physically present in Court, he was not there 
representing the defendant in the suit. We set aside the order under 
appeal, and we remand this case under s. 562 of Act No. XIV of 1882 
to the Court of the Subordinate Judge to be disposed of on the merits. 
We make this order with costs to the representative of Raja Shankar 
Dat Dube. 

Appeal decreed and cause remanded. 


(1) 19 A. 355. 


(2) 23 C. 738. 
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20 A. 196 = 18 A.W.N. (1898) 2t. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, anj Mr. Justice liurkitt. 

Udit Narain Singh and OTHKKS {Defendants) V. Siiiii Rai 

(Plaintiff).* [4tli January, 1898.] 

Cause of action — Swti for damages for remnral of crop — Defendant entitled to posscstnon 
under decree of competent Court of Herenue — Plaintiff tu actual possession under an 
illegal decree of a Civil Court^Trespass. 

A held a decree of a competent Court of Revenue for pos«;ession of certain 
land as against B, and obtained under that deoree formal p'lsscssion of the land. 
B, however, was allowed to remain in such necessary possession of the land as 
was requisite to enable him to remove a crop which was on the land. B, removed 
his crop, and thereafter sued in a Civil Court for a declaration that ho was A’s 
tenant of the land in question holding ocoupancj rights. A did not defend the 
suit, and the Civil Court passed a declaratory decree in favour of the plaintiff, 
and further proceeded to execute that declaratory decree by putting B. in posses- 
sion. Subsequently B sued A for damages in respect of cbe alleged removal by 
A of a seemd crop, which he asserted that he (B.) bad sown upon the said land. 

Held that B bad no cause of action, and that even if in fact be bad sown the 
crop in respect of which damages were claimed, ho did so at his own peril and 
as a trespasser. 

[199] The facts of this case are sufficiently stated in the judgment of 
the Court. 

Mr. A. E. Byves, for the appellants, 

Munshi Gulzari Lai, for the respondent. 

JUDGMENT. 

Edge, C. J , and Burkitt, J. — This was a suit for damages based 
upon an allegation that the defendants wrongfully cut and appropiiated 
the plaintiff’s crop. The facts of the Crise, so far as they are tnatorial, 
are as follows: — The principal defennant. namely, Raja Udit Narain 
Singh, obtained an order or decree from a competent Court of Revenue 
establishing his title to possession of the land and establishing the fact that 
the plaintiff had got no title, and, the plaintiff beini* in possession, the Court 
of Revenue decreed possession ro the Raja und gave him formal possession. 
At that time a crop of the plaintid’s was growing on the land, and the amin, 
apparently overlooking the fact that s. 42 of the Rent Act (Act No. XII of 
1881) did not apply to the case, allowed the plaintiff to continue in such 
necessary possession as would be requisite forgathering and removing the 
cron ; po-isession of the land was given to the Raja. The plaintiff gai hered 
and removed the crop, and thereafter brought a suit in a Civil Court 
for a declaration that he was a tenant of the Raja of the land in question 
holding occupancy rights. That suit did not lie in the Civil Court, 
which had no jurisdiction to entertain it. The suit was one which came 
under s. 95 of Act No. XII of 1881. It was liable to be defeated 
also on another ground, namely, that, if the plaintiff was entitled, he 
was nobin possession and could have sought consequential relief. For some 
reason the suit was undefended, I'robably through an oversight, or through 
indifference as to what the Civil Court might do in a suit which 
was nob within its jurisdiction. This plaintiff got a decree declaring 
that he was entitled as an occupancy tenant. The Civil Court, having 

' * First Appeal No. 60 of 1697, from an order of J.W. Muir, Esq., Dlslriot Judge of 

Farrukbabad. ^ted the 12tb May, 1897. 
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granted him a declaration of title in a suit in which it had no jurisdiction 
to interfere, next proceeded to execute its declaratory decree by giving 
this plaintiff possession, overlooking the fact that the only execution 
[200] of a declaratory decree is for such costs as may be decreed and may 
not have been paid. This plaintitl alleges that he sowed the crop in 
lespectof which this action is brought. If he sowed the crop, he sowed 
It as a tre<pa-ser. He liad got neither title nor lawful possession. The 
first Court dismissed this suit. The Court of first appeal sot aside the 
decree of the first Court, and made an order under s. 562 of the Code of 
Civil Procedure, ironi tliat order this appeal has been brought. The 
plamtiff had no cause of action. If in f^ct the plaintilT did sow the crop 
m question, which is disputed, he did so at his own risk and as a trespasser, 
We allow this appeal, setting* a^ido the order of the Court of first 
apneai, we dismiss the appeal lo that Court and restore the order of the 
first Courr., The appellant here will have his costs of this appeal and of 
the appe;il to the Court of first appeal. 

Appeal decreed. 


20 A. 200 = 18 A W N (1898i 29. 

APPELLATE CIVIL. 

Before Mr. Justice Biair and Mr. Justice Aiknian. 

The Municip.al Board of Cawnpore {Defendants) V. Lallu 
AND another [Plaintiffs).* [I2th January, 1898.] 

Customary right^Prescription—Chat dedicated to the -public— Bight to occupy specific 
portion of ghat not susceptible of acquisition by prescription — Oangaputras, 

that DO exclusive right of accupati<>n could be acquired by prescriptioo io 
any specific portion of a bathing ghat the use of which was dedicated to tbe public. 
husain Ah v. Maluktnan (1) followed. Tyron v. Smith (2) and Turner v. Bing- 
wood Highway Board (3j referred to. 

CF., iiO C. : R., 20xM.L.J. 699 (704) = 8M.L.T. 399 = 2 Ind. Ca^. 427: D., 7 P.R- 

1899.J 

The facts of this case are fully stated in the judgment of the 
CourL 

The Government Advocate (Mr. E. Chamier) and subsequently 
the Officiating Government Advocate (Mr. A. E. Ryves), for the appel- 
lams. 

Pandit Moti Lai, for the respondents. 

JUDGMENT, 

[201] Blaik, J.— This suit is brought hy Lallu and Murli Dhar, 
two brothers, for the relief that, by a declaration of the rights of the plaint- 
iffs and removal of the illegal interference offered by the defendants and 
the invalidation of the orders of the Municipal Board of Cawnpore, a 
decree may be passed in favour of the plaintiffs allowing them to sit 
whenever they please at their oid seats mentioned below at the Sarsaiya 
ghat on the bank of the Ganges in the city of Cawnpore to attend to their 
jajmans at the time of bathing and other religious performances, and to 

• Second Appeal No. 891 of 1895 from deer e of Babu M»dho Das. Additional 
Subordinate Judge of Cawnpore, d^ted the 2iid Mty 1895. reversing a decree of Baba 
Ranke Bihan Lai, Muosif ol Cawupore, dated tbe 27th September 1894. 

fl) G A. 89. 12) 9 A. and E. 406. (3) L R. 9 Eq. 418. 
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receive fcheir dues and presents, &c., as usual from them with their 
consent. 

The plaintiffs are Gangaputras, and have no doubt themselves, as 
have, it is alleged, tbeir ancestors, exercised their functions upon t)ie 
Sarsaiya ghat. Others of the same class have done the same. What 
they claim is a right as Gangaputras to occupy to the exclusion of all 
other persons certain particular defined and measured snots upon the 
ghat, Their claim is based exclusively upon prescription. The deff-ndants 
are the Municipal Board of Cawupore, and, in the absence of proof to tho 
contrary, must be presumed to have been acting within their jurisniction 
in relation to the maiters complained of, unless their right of control and 
interference is limited by some right acquired ny the plaintiffs. No 
argument has been addressed to us questioning their general jiuisdic' io'i. 
The history of the ghat is not absolutely clear, but this much we ran gather 
from the pleadings and the admissions of tiie parties, that there i-as been at 
some time, probably remote, a dedication of the ghat to the use ofpikrims 
desiring to perform their spiritual ablutions in the sacred river. Beyond 
doubt for the proper performunce ofihose ablutions and accompanying 
ceremonies the services of Gangaputras would be required. We have 
nothing before us to show that tho plaintiffs claim any interest in tlie soil 
upon which the ghat stands. Their allegation amounts simply to this : — 
** We and our ancestors as Gangaputras, and for the performance of our 
functions of Gangaputras, havecontinuously andfor an indefini»e lime occu- 
pied, [202] to the exclusion of all oiherGangapuira'jami of nhoMier persons 
whatsoever, the particular spots which we claim. We are, therefore, they 
say, entiiled as of ri^hc uow and in the future to u«e tncse spots as we have 
done heretofoie.” It was upon that groumi that the SuboiMinate Judge in 
appeal decreed iheir suit, which hao been dismissed upon the ground of 
limitation in the Court of first instance. 

The judgment, the appeal agaiost which we are now liearing, is one 
of the most inadequate and perfunctory performances ihat has ever come 
before us. It deals v^ithand discusses none of the questions of law, 
serious and important as they are, raised in thi^ case. It assumes that 
the user alleged by the p aintiffs would, if pioved. be a sufficient basis of 
title in the present and for the future. The defendants in their written 
statement alleged, aod it is nowhere denied, ihat the land of the ghat 
belongs to Government, and that the management and protection of such 
lands as are situate within the limiis of the Municipality aie under their 
control. The interference of which the plaintiffs complain was, the defen- 
dants allege, an arrangement by them of the seats to be occupied by the 
Gangaputras at such places as the defendants thought proper, and they 
Contend that the plaintiff’s have no right to object to such arrangement. 

The defendants also, in answer to the claim by virtue of prescription, 
allege that the plaintiffs have not had uninterrupted ustrorus r, as of 
right, upon the ghat, but that such user has periodically been prohibited 
by them one day per year from 1870 up to the present date. 

That is one of the imporcant pleas which appeared unworthy of the 
notice of the Subordinate Judge, and yet, if that were established, coupled 
with the absence of proof that such inteniiption had ever been contested 
by any person interested, the strongest presumption would have been 
raised that the occupation by the plaintiffs of the part of the ghat occupied 
by them was permissive only and was not an occupation as of right. 
Ihdeed, it would have been possible upon that single plea to have dis- 
missed the suit of the plaintiff's. [203] There are, however, questions 
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raised in this case of larger scop whiijh may we'I decided in this 
app-al, inasm'ici as tli3V m ly affett otho’* simiUr claims in which parti- 
cular incidents to be found in this case are absent. It is only fair to say 
than Mr. Mali L il, for the respondents, frankly admitted that the cl dm 
of f he olai'-titfs could n >t in point of i tw he described as an easement. 
It is enoug > therefore to say that, inisinuch as the claim of the pUintiffs 
was n it based up )n anv allegation of right either in the soil of the ghat 
or in anv ot^or soil to wlii -h their user of the ghat was appurtenant, and 
inasmuch as neither the Cngh-^h nor the Indian law recogni?:es such a 
rig’it as HI) eas ■ment in gross, tlie plaintiffs have to C'^tablish their claim 
upon some other basis. 

Mr. Mfti Lil c intended then that the right of the pliintitTs was of 
the native of a customary righr- and fell within the scope and meaning of 
8. 18 of the I'lascmonts Act o: Issj. We fail to see tlie apnlicimility of 
that section to the facts of tun case. The illusrrations giwn hotli imply 
some rightof ownership, occupation or h.ihitation of some parbiculo* place. 
A ninnbei of cises hnvchoen I)iought lo our attemion, of wliicli perliaps 
the most important om* is that of Tfiron v. Smiih il). That was a suit 
in \Yhich tin- 'ord of the manor sued in trespass a pcrsnn who ha I erected 
or begun to erect a booth upt n some laitoi his estate. The defendants 
statement was, juit shortly, that by ancient cusiom a public (air was held 
ui>on tliat manor, ami that for the convenience of persons frciiuonting it 
all victuallers were nllowed from rime immemoriid to erect booths for the 
supply of lefi’Hshments. It was held that tho custom had been proved 
and that it was a reasonable custom. That case in no way helps the 
cont'Uition of the respondent. Tlie right rilead-<l was really tho riglit 
of t< e ]>uhlic to have stalls erec'ed for tlieir refresluncnts :ind not an 
exclusive riglit claimed by one of tho victuallers to occupy any parti- 
cular spot. And it may be taken generally that the Mnglis'* law 
rec- gnizes no right of the nature of easement.s, and not being easements, 
other than public as distinct fri)m private riglits. th ugh such rights may be 
[204] limited to the inhat itants of a manor or township, but within that 
limit they ar^* publici and not pncnti juris. In the present case it 
appears manih-st, indeed it is not denied, tlia*. the dedication of the fihat 
must liuve been a dedication to tlie use of the nublic desiring, according to 
their religion, to use the water of the river, and such right conveyed by 
such dedication does not se^-m to carry with it any re-itrict'on upon the 
number of Gangaputras who might wish to perform their functions upon 
their disciples, nor does it imply a riaUt o any particular Gangaputras to 
occupy to the exclusion of O' her Gangaputras anv jiarticular spot. A 
case iias been decided in this Court by two Judges which seems to 
us M. sufficient authority for the contention of the appellants in this 
appeal. It is tlm case of Uusnin AU v. Mahikmun The plaintiff 3 

suit in that case was dismissed on the ground tliat no right of any sort to 
the soil of the ghat or any i onion thereof was asserte I bv the plaintiff or 
shown. The dictum, broadly laid down, is in our opinion equally apph' 
cable to the facts of the present ca-^e. which do not substantially differ from 
those of the reported case. Now in this case also no right to the soil ta 
the ghat or any portion thereof is assf'rted by the plaintiffs or shown, and 
under such circumstances, following the decision above cited, we hold 
that the plaintiffs cannot mairitain a claim to the exclusive use of tho ghat 
for the purpose of collecting alms or fees to the exclusion of other 


(1) 9 A. and E. 406. 


(2) 6 A. 39. 
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persons. The ratio decidendi in Busain Aliw. Matukman appears to us 
open to no exception. It matters not in our opinion that the claim in 
this case refers only to a part of the ghat, and that opinion is amply 
supporfed by authority. I see no reason to tind that there is any ditlerunce 
in principle betwen the dedication of a ghat to the public use and the 
dedication of a high road. It has been held, and the principle appears 
indisputable, that where a dedication has been establislied of a higii road 
and where a p« rtion only out of the land so dedicated lias been used lor 
that purpose, no person could by occupation or otiier user of any part 
of the road establish a right as against tlie public over any part of the 
[205] land, even had it never been used for the purpose for which it was 
dedicated. I refer to Turner v. R^nnicood Highway Board (1). That is a 
decision of one of the most eminent Judges of the century, and the judg- 
mentitself is foundel upon reasoning which has been, as far as I know, 
universally applied in all cases of this kind. Now hero the dedication to 
the public could not be limited by invasion of any of the members of the 
public, nor could they by such invasion, however prolonged, gain for 
themselves a title to the land or to the exclusive user of the land which 
was the subject of the invasion. And the renson is manifest, that such 
user by them was a licensed user ; they had a right to be there, but their 
right of user could carry with it no right to exclude other persons — Ganga- 
putras, pilgidms or others, for whose use the ghat had been originally 
dedicated. 

The result is that I would allow this appeal, and, reversing the 
decision of the lower appellate Court, dismiss the suit of the plaintiffs 
with costs. 

Aikman, J. — I concur in thinking that this appeal must be allowed. 
The learned advocate who appears on behalf of the respondents admitted 
that the right claimed by the plaintiffs, his clients, was not an easement; 
he said that, if put to a dehnibion, he would describe it as an assertion of a 
customary right. But the relief which the plaintitYs asked for and the 
decree which they have obtained amount to much more than this. The 
decree gives them possession of certain spots on a public ghat to the 
exclusion of all other members of the public. No instance of such a 
relief having been granted has been cited to us. There are. it is true, 
cases in which plaintiffs have successfully asserted a title to enjoy 
customary rights, bub the decrees in those cases did not interfere with the 
enjoyment of the other members of the public or section of the public 
entitled to the customary right. In my opinion this case is nob distinguish- 
able from the case of Husain Ali v. Matukman (2), which, as my 
brother Blair has shown, is in accord with the law as laid down in 
England. I concur in the decree proposed. 

[206] By THE Court. — The decree of the Court is that the appeal 
is allowed, the decree of the lower appellate Court is set aside and that of 
the Court of first instance restored. The appellants will have their costs 
here and in the lower appellate Court. 

Appeal decreed. 


(U 9 Eq, 418. 


(3) 6 A. 89. 


1898 

3an. 12. 

Appel- 

late 

Civil. 

20 A. 200== 
18 A.W.N. 
(1898) 25. 


493 


20 All. 207 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1898 

Jan. 12. 

Revi- 

SIONAL 

Criminal. 

20 A. 203^ 
18 A.W .N. 
(1898) 21. 


20 A. 206 = 18 A.W.N. (1898) 21. 

REVISIONAL CRIMINAL. 

Before Sir John Edije, Kt., Chief Justice. 


Queen-Empress u. Rahim Bakhsh.* [12th January, 1898.] 

Criminal Procedure Code s. 110 o*; seaq — Security for good behaviour ^Object of demand- 
ing secarily— Discretion of Magistrate in accepting or refusing sureties tendered. 

The object of requiring security to be of good behaviour is, not to obtain 
money for the Cro-vo by the forfeiture of roiognizances, but to insuro that the 
particular accused person shall be of g')od behaviour for the time mentioned in 
the order. It is therefore reasonable to pxpeot and require thit the sureties to 
be tendered should pot be sureties from such a distance as would make it unlike* 
ly that they could exercise any control over the man for whom they were willing 
to stand surety. Narain Sooboddhee (1) not followed, 

[Dias.. 35 C. 400 = 7 Cr. L.J. 439; F.. 36 C. 562 = 9 C.L.J. 296 12971 = 13 C.W N. 555 
= 10 Cr. L J. 80 (90. = 2 lad. Cai. 592 ; 8 Or. L.J. 166 (I69i = l S-L.R. 46 (47) 
Cr.; R.. 24 A. 471 (472) ; 1 Bom. L.R. 520 (521) ; 8 Or. L.J. 344 = 11 0.0. 267 

(263).] 

Rahim BakhsH was found by the Joint Magistrate of Saharanpur, 
acting under s. 110 of the Code of Criminal Procedure, to be an habitual 
burglar and receiver of stolen property, and was called upon to enter into 
a bond for Rs. 500, with two sureties each in Rs. 250, to be of good be- 
haviour for one yeir. From this order he apoealod to the Magistrate of 
the district, who, after a i verting to the evidence upon which the Joint 
Magistrate’s order was based and signifying his aporovvl of that order, 
went on to say : — “The security offered was that of persons living at a 
distauce from Saliaranpur where apoellant lives. If the security is to be 
of any value for the purpose for which it is demanded, it must be offered 
by a person living near appellant’s hone where he can exorcise efficient 
supervision over him. If such is offered it will be accepted.'’ .Against 
this order Rahim Bakhsh applied in revision to the High Court. 

[207] Mr. N. L. Paliologus, for the applicant. 

Tno Government Ploaier (Munshi Ram Prasad), for the Crown. 


JUDGMENT. 

Edge, C.T. — -This is an application in revision. An order was made 
that a certain person proceeded against by a Magistrate under 9. 110 
and the following sections of the Code of Criminal Procedure should give 
security himself and should obtain two sureties for his good behaviour for 
one year. It is obvious that the man Rihim Bakhsh was a m.ia against 
whom such an order should have been made. His own witness, who is a 
respectable man, gave him an exceedingly had character. It was proved to 
the satisfaction of the Magistrate that he was an associate of professional 
burglars and a receiver of stolen property. He lived and carried on an osten- 
sible business of a milk seller (which in itself is an innocent occupation f®*’ 
a gentleman of his character), in the city of Saharanpur. The sureties 

whom he tendered lived intheRoorkee tahsil. One had been rejecteJ when 

first offered. On his own e-Ximination he showed that He knew practically 
nothing of the man for whom he was coming from Roorkee to act as sur^y* 
The Magistrate considered that sureties at Riorkee would ^ 

have but lictlo influence over a gentleman like Rahim B-ikhsh resid^ 

• Orimioal Revision No. 679 of 1897. 

(1) 22 W.R, Cr. R. 37. 
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at Sah^aQDur. In my opinion tbe Magistrate earns to a prooor conolu- 1898 
Sion. The object of requiring security to be of behaviour is. not to obtain J.an. I'i. 

recogniza,nces, but to injure 

that the particular accused person shall be of good behaviour for th^ time Hevi- 
mentioned in the order. Tt seems to me to be reasonable to expect and signal 
require that the sureties to bs teniered j^hould no^ be auretie^ from such CRIMINAL# 
a distance as would make it unlikely that they could exercise any con- — 
trol over the man for whom they were willing to stand surety. Of course *■ 
Magistrates must notact arbitrarily in these cases : they must be guided A-W.N. 
in each case by the facts of the case. I am certainly not preoared to fol- 
low the decision of the Calcutta Court in the case oiNarain Sooboddhee. (l) 

1 dismiss this application. 


20 A. 308=il8 A.W.N. (189S). 28. 

[208] APPELLATE CIVIL. 

Before Sir John Edge, KL, Chief Justice, and Mr, Justice Burkitt. 


ShabP-UD-din Khan (Judgment- debtor) v. F.atehyab Khan 

(Decree-holder).* [i7th January, 1897.] 

^esne profits-^ISxecuiion of decree — Objection to assessment of mesne profits— Trespasser 
not allowed expeivses of obtaining decrees for rent during the Urm of his possession. 

^ Held that a trespasser, who, after having been for some time in possession of 

immoveable property, was ejacteJ in etecution of a decree obtained by the right- 
ul owner, could not have allowed to him in reduction of mesne pro6ts expenses 

ill obtaining decrees for rent against tenants on the property in 

[Expl., 23 A. 252 (256).] 

The respondent to this appeal obtained against the appellant a decree 
for possession of immoveable property and for mesne profits, the mesne 
profits to be ascertained in execution of the decree. The decree-holder 
applied to the executing Court for ascertainment for the mesne profits, 
claiming Rs. 1,948-5-0. The judgment-debtor filed objections to this 
application urging that the mesne profits were wrongly calculated by the 
decree-holder, and that certain expenses of collection and expenses incur- 
rod in bringing suits against tenants during his occupation of the land 
ought to be deducted from the amount of mesne profits awarded. The 
Court (Subordinate Judge of Moradabad) disallowel the judgraeot-debtor's 
objections and aseessed the mesne nrofits at the amount claimed by the 

^oree-holder. From this order the judgmeut-debtor appealed to the 
High Court. 

Munshi Bam Prasad an I Maulvi Ghulam Mujtaba, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

Edge, 0. J., and Bdrkitt, J. — This appeal arises out of an 
assessment of mesne profits. The appellant complains, firstly, that 
be was deprived of the benefit of evidence in the suit which was on 
the record in the High Court at the time when the mesne profits were 
being assessed. In order to sunport that ground, it [209] would 

* First Appeal, No. 21 of 1897, from an orfler of Pandit Raj Nath Sahib, Subordi- 
nate Judge of Moradabed, dated the 10th November 1896. 

(1) 22 W.R. Or. R. 87. 
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be necessary to show that the evidence he desired to have was material. 
He has not taken the trouble to procure the production of that 
record here, and he bus faiUd to prove that one word of that evidence 
was material. He also complains that in taking tlie account for tnesue 
profits he was allowed an insutlicienb sum for expenses. His claim for 
expenses was marie up of. amongst other things, a claim for the salary of 
two karindas. Tliat portion of the claim alone would have brought the 
expenses on the amount collected to something near 12 per cent., an 
allowance which we could never snncMon in favour of a wrong-doer. It 
would be excessive in any case. However, his main complaint as to 
expenses relates to the fact that he was disallowed the expenses he was 
put to in suing tenants on the esfates. who were not his tenants, who owed 
him no rent, but against whom he obtained decrees for rent. The result 
shows that the appellant was never entitled to tiiose decrees. He was a 
wrong-doer. He was not entitled to the possession of the land, nor was 
he entitled to the receiot of rents and profits. It may well be, and certainly 
the contrary has not been shown, that, if the decree-holder, the rightful 
owner, had not been disturbed in posse'^sion by the appellant and had been 
in possession, all his tenants would have paid their rents and there would 
have been no necessity for a single suit against any of them. Expenses 
of decrees for rent obtained under such circumstances by a wrong-doer 
who is not entitled to them certainly cannot ho allowed to him in the 
assessment of mesne profits. We dismiss this appeil. 


Appeal dismissed. 


20 A. 209 (P.C.j=2 C.W.N. 209 = 25 I. A. 46=7 Sar. P.C.J. 257. 

PRIVY COUNCIL,. 

Present : 

Lords Watson^ Uobhouse,and Pavey and Sir li. Coach, 

[On appeal from the High Court for the North-Western Provinces* 


Narai.n Das [Plaintiff] Appelhnt v. Ramanlj Dayal (Defendant) 
Respondent. [16th November and loth December, 1897.] 

Intention as to future action^ expressed between parties, not amounting to a contract. 

A mutual cxpctssionof iQicntioo be«wt*pn parties c^u.*>f‘d expactatioD on either 
sidfi that the iocontion would be carneu out. but no contract whs made. 

[210] A childless person, sinc-j dwcoased, expressed to the father of the minor 
son of bis sister bis intention to make the boy his heir, and that if be, the 
intending donor, should bnve children of bis osvn, ho would give the boy a share 
of his property. 

The father assented, and made over charge of the hoy. 

Tbc widows, and ruother, of the de^eised. taking his estate for their lives, 
admitted tho boy to joint posses'^ion wl'.h them ; and on being sued by the 
reversioners of the family estate expectant upon their deaths, defended, as co* 
defendants with the boy, on the ground that they had. in obedience to the known 
wishes of the deceased, recognized the hoy as heir to him. 

Held, that the reversioners could only be deprived of the inheritance after 
the death of the widows, who could not transfer any estate to last beyond their 
own liven, by the .act of the deceased m contrac/ing with the father of the boy 
tom-ike the boy the heir, if such contrict had besn made- And that the anb* 
siantial question wa^ whether the representuions made between the two had 
amounted to a contract to that effect. 

On evidence, wholly oral, it was found that no such contract had been made. 
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Only enough, had been said between the two to give rise to expectation on either 1897 

side that the boy would, the thou intouded course being followed, get the •non i«; 
inheritance. DEC. 1&. 


[R., 30 A. 197 = 5 A.L.J.200 (235)=»A.W.N. (1908) 79; 8 O.L.J, 458 (464) = 13 C.W.N. 

201 = 4 Ind. Oas. 513 (516).] 

Appeal from a decree (9th Fobuary 1893) of a Divisional Beach of 
the High Court reversing a decree (29th September 1S92) of the Subor- 
dinate Judge of Meerut. 

This suit was brought on the 31st July 1888 by six plaintiffs, among 
whom was the present appellant, for a decree declaring thoir title as 
reversionary heirs after the deaths of the two widows of thoir deceased 
kinsman Durga Prasad, a zamindar, and village shareholder, in the 
Meerut district, who was killed in an affray on the 1st August 1882, at 
the age of twenty-nine years. Ho had no children, and had made no 
will. The plaintiffs claimed a declaration that thoir rights wore not 
affected by the acts of the widows in setting up Ramanuj Dayal, a minor 
son of the sister of the late Durga Prasad as the heir to the property of 
the deceased, and in putting him into possession of it jointly with them- 
selves. 
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20 A. 209 
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The widows, and the mother of tho deceased, were made co-defend- 
ants with Ramanuj, now the only respondent on this appeal. The only 
appellant was Lala Narain Das, the fifth plaintiff, who represented 
Kishen Sahai, the first of them, tho [211] latter having been found by 
the High Court to stand in lieu the more remote agnates of the deceased. 

The substantial question raised by this appeal was whether the late 
Durga Prasad had contracted with the respondent’s father, acting on the 
respondent’s behalf, when a minor, to make the latter his heir, if ho, 
Durga Prasad, should die childless, and if not, but having had children, to 
give a portion of his property to the boy. And whether such a disposal of 
the inheritance was binding upon .the appellant. 

The prayer of the plaint was for a declaration that Ramanuj was 
not the heir of Durga Prasad, or entitled to the possession of his estate, 
and for an order that the widows should invest the surplus income of the 
property for their benefit. 

It was admitted by the plaint, that the deceased proprietor was 
absolute owner of all his estates, and that therefore he might have disposed 
of them as he chose, by deed or by will. 

The defendants put in written statements, all substantially to the 
same effect. Their case was, that Durga Prasad had brought up Ramanuj 
Dayal from childhood in his own bouse, and had promised bis 
father to make him his heir ; that be had died suddenly before he could 
carry out his intentions, and that the widows, in obedience to his known 
wishes, had put the boy in possession of the property, and recognized him 
as heir. 


The Subordinate Judge, Rai Piari Lai, fixed an issue as to the fact of 
the making, and a to the legal validity of a contract between Durga 
Prasad and Ganga Saran, the boy’s father, to tlie above effect. He con- 
sidered the evidence, and the law of contract, citing several of tho cases 
afterwards referred to in the argument of this appeal, and concluded that 
no such contract had been made. In his opinion the elements of a bind- 
ing contract were wanting. He found so far as the boy was concerned 
no duty or obligation was cast upon him to remain with Durga Prasad. 
His status was never altered, wherein this case was distinguishable from 
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Bhcla Nahana v. Parhhu Hari (l), ncv did the relation of father 
[212] and son ever cease between Ganga Saran and !hc boy. Durga 
Prasad could not have prevented the fatlier from taking the boy away. 
Also, he found that tlio widows, though they bad cause! to be entered 
in the proprietary register tlie name of Rainanuj Dayal together with 
their own names, had not conveyed their life interests to him by any 
formal act. 

Ho therefore made a declaratory decree that the reversioners of 
Durga Prasad, on llie doatli of his widows, would be entitled to succeed 
to his property, and that the rest of the claim should bo dismissed. 
Ramanuj Dayal appealed to the High Court against the conclusion of 
the Subordinate Judge as a matter of law. that no contract had been 
made which was legally binding so as to att’cct blio inheritance. But no 
appeal was made against the finding of facts as stated in his judgment. 

The observations of the Divisional Bench (Tyrrell and Blaik, JJ.) 
so far as they are material to this report, appear in the judgment of 
their Dordships. The judgment of the Subordinate Judge was reversed. 

On this appeal — 

Mr. .1. Cohen. Q. C., and Mr. C. W. Arathoon, for the appellant, 
argued that the whole case for the respondent had been based upon an 
alleged promise which had never reached the stage of contract, aod, in 
fact, had gone no further than the representation of the then present 
intention on the part of Durga Prasad. There had been no evidence that 
the latter had bound himself to accept the boy as his heir under ail 
circumstances, or to deal with his estate, or any part of it, so that it 
should pass, on his death, to Ramanuj. 

Nor had Ganga Saran, the father of the boy, been shown to have 
effectually parted with his son, or to have relinquished all right to paren- 
tal control over him. The result hal been only to signify the intention 
existing at the time on either side. The Subordinate Judge bad rightly 
decided that the appellant, amongst the other plaintiffs, was entitled to a 
decree declaring bis right to succeed to the family estate on the death of the 
widows of [213] Durga Prasad. No sufficient reason had been assigned 
in the judgment of the High Court for reversing that decree in favour 
of the present appellant. Section 42 of the Specific Relief Act, I of 1B77, 
was referred to, within wliich came the appellant as a person entitled to 
a right, and therefore by that section empowered to institute a suit 
against a person denying it. It was true that the Court had a discretion 
to refuse a declatatory decree ; but here there were no grounds for such 

refusal. 

Reference was made to Jorden v. Money (2); Alderson v. Maddiaon (3): 
Citizem* Bank of Loitisia/ui v. The First National Bank of N<no Orleans (4), 
where the rule in Jorden v. Money was approved, as to the distinction 
in effect between representation of intention, and respresentation of fact ; 
Coverdaie v. Eastivood (5), where it was decided that expression of inten- 
tion did not amount to contract to settle and to Rani Anand Koer v. The 
Court of Wards (6), where the appeal was presented by the nearest 
reversioner’s heir. 


(1) 9 B. 67. (91 (1854) 5 H. L. Ca. 186. 

(8^ (1660) 6 Exoh. D. 293 ; and on appeal, (1681) 7 Q.B.D. 174 ; and on appeal 
(1881) 8 Ap. Ca. (H.L.) 467. 

(4) (1873J L.R. 6 Ap. Ca. (H.L.) 352 (8G0). (6) (1872) L.R. 16 Eq. 

^^ 8 1 A. 14-^6 C. 764. 
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Mr. j\I. Crackantkorpe, Q. C., and Mr. J. D, j^laync, for the respondent, 
argued that, from tlie evidence, the promise by Durga Prasad to make the 
boy hia heir had been based on a consideration proceeding from Ganga 
Saran, the father, completed when the boy was made over to Durga Prasad. 
That this promise had been made hid been found by both ihe Courts 
below, although the first Court had held that it created no legal obligation. 
It was submitted that the consideration supported the promise, and 
that the latter was legally binding, so that it had become tlie duty of 
the widows, who for this purpose represented the estate, to carry 
this promise into effect. Gauge Saran had not only agreed to allow, 
but had allowed the boy for years to remain free from his control, and 
the boy had been maintained and educated, at first by Durga Prasad, and 
then by the widows. There was no such abandonment by Ganua Saran 

[ 214 ] of his parental authority and responsibility as to make the 
consideration supplied by Gauga Saran illegal. Keference was made to 
Lyons v. Blenkin (1), one of the cases where the custody of children was 
refused to the father, and to Bkala Nahana v. Parbim Hart (2), where 
the gift of a boy was made by his parents on the express promise to 
settle property on him, and that he had by their permission alcorod his 
status, and foregone his claim to inherit from them, did not render it 
altogether inapplicable here. Also was cited — The Queen v, Smith, in re 
Boreham (3). 

Mr. A. Cohen, Q. 0., replied. 

Afterwards on the 15th December 1897, their Lordships’ judgment 
was delivered by Sir R. Coucu. 

JUDGMENT. 

Durga Prasad who died childless on the Ist of August 1882, leaving 
two widows Bam Dei and Hira Dei was the grandson of Bakhtawar 
Singh, the ' son of Jawahir who had also three otuer sons Dilawar 
Singh, Kishan Sahai and Har Sabai. Dilawar died leaving an adopted 
son Chanda Lai, Har Sahai died leaving four sons, Anand Sarup, 
Jugal Kishore, Narain Das and Ham Saran Das. The suit was 
brought by Kishan Sahai, Chanda Lai and the four sons of Har Sahai 
against the respondeat and the widows and the mother of Durga Prasad. 
The plaint stated that in order to defeat the rights of the reversioners 
the widows bad caused the name of the respondent to be entered 
in respect of most of the properties left by Durga Prasad along with 
theirs, and his name alone in respect of some, on the false allegations 
that Durga Prasad left them and Bamanui Dayal the minor son 
of his sister as his heirs ; that he owing to his having no issue kept 
Bamanuj Dayal with him as his adopted son and lieir promising that in 
ease of his having no male issue he and bis descendants should succeed as 
owners to the entire property left by him, but that they should have no right 
to waste the property ; and that in case of his having a son of his own 

[ 215 ] Bamanuj Dayal should get an equal share with him; that he 
had brought him up, educated him and celebrated his marriage as if be 
Was his own son ; that the widows in their own right and as guardians of 
ihe minor were heirs in possession of bis estate. And the plaintiffs prayed 
that it might be declared that these allegations being false the transfers 
of the estate of Durga Prasad made on them in lavour of Bamanuj Dayal 
were void as against the plaintiffs or the persons who at the death of the 

USai^ Jacob 346, (a* 2B. 67. (8) U86a) 32 L.J. Q. B. U6. ■ 
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■widows woiild be reversiooers, and that the statement that Ramanuj 
Dayal or his descendants were entitled to the estate of Durga Prasad by 
virtue of any declaration falsely attributed to him was of no effect and 
false. The widows in their written statement said that as their husband 
was killed suddenly he could nob execute any document in favour of 
Ramanuj Dayal, and they therefore in accordance with his promise and 
order made over the entire property to him. The mother in her written 
statement said the same. Ramanuj Dayal in his \vritten statement said 
that Durga Prasad had a great affection for him from his childhood and 
constantly kept him with him and eventually entered into a contract with 
him through his father, bis guardian, to make him proprietor of and 
heir to all bis property ; from tliat time he lived with Durga Prasad as 
his son and the widows in pursuance of the stipulations and directions 
of their husband continued to maintain and bring him up during his 
minority and gave him possession of all the estate left by Durga 
Prasad. Upon these pleadings the following issue was settled by the 
Subordinate Judge : — 

^ ' Did Lala Durga Prasad covenant with defendant’s father on his 

behalf to make the defendant his heir and owner of the property, and in 
the event of his having issue to give a portion of the property to the 
defendant? Is such a covenant, if proved, good and binding upon tbe 
“ plaintiff ?” 

This was the substantial question in the suit. Durga Prasad having 
died childless the widows wore entitled to his property during their lives 
and could dispose of their interest in favour [216] of Ramanuj Dayal, but 
they could not go beyond that. If the reversioners were to be bound, it 
must be by the act of Durga Prasad, There was no issue whether tbe 
allegations of the widows were false. It was nob necessary, as if they 
wore tnje they would not justify the action of the widows if there was no 
contract by Durga Prasad as was alleged by Ramanuj Dayal. The evi- 
dence of the widows as to what was said by Durga Prasad and Ganga 
Saran when the alleged covenant or agreement was made is only hearsay 
and, to use the language of the Indian Evidence Act, is not relevant. It 
was admitted by the Subordinate Judge and is in the record, bub it ought 
now to be disregarded. The evidence of Jwala Prasad another witness is 
too vague and uncertain to have any weight. The principal wituess is 
Ganga Saran, the father of the respondent, who is corroborated in some 
respects by Diwan Singh, but without that his evidence may be considered 
trustworthy. Their Lordships have considered the whole of his evidence 
which is material to the question of a contract, but it is sufficient to 
state the part which is directly applicable to it. At page 255 of the 
Record he says that Durga Prasad said to him : — “ ‘ My property is 
“ * for this boy, I have no dearer relation in this world than this boy. I 
“ ‘ will give my property to tbis boy. He goes to members of the 
brotherhood on my behalf and does my household business. If yoQ 
“ ‘ will take him with you how shall I manage these affairs.’ At last 
“ Durga Prasad uttered these words : — ‘ I would make him my heir 
and he would get sufficient education at Meerut for my business.’ I 
“ said to him ! — ‘ Two years have elapsed since your marriage. 

“ ' is hoped that you may get an issue and your own son may soon be 
“ ‘competent to manage your affairs.’ Thereupon he said: — ‘Even if a 
“ * son be born, mind that I would give a share to Ramanuj Dayal. It 
‘ is by no means my intention that I may in any way deprive him, 

‘ but give up this hope that I would ever part with him and allow 
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him fco go \Tifeh you.’ Lai Jwala Prasad made me uaderstand that my 1897 
“ object was the welfare of the boy, [217] that he could not remain with Deo. 15. 

“ me, for if I got him admitted into the college or sent him to England ho 

“ could become separated from me, and that I should do what Durga PRIVY 
*' Prasad liked. I, thinking that ho will be recompensed here for education CoUNClij. 
" in England and that it was impossible to take the boy without comploto “ — 

“ displeasure of Durga Prasad and that I did not like to displease him, ^2*' 
told Durga Prasad that the boy was his if he wished to keep him, and ^ 1. 
that I would not interfere in this atfair. Up to that time there was no ’’ 
other son of mine. I finally loft the boy saying that I waived all 
“to the boy and the thought of taking him did not remain in my mind.’’" 

The reference to the College and England is osplained by Ganga Saran ** 
having said in the previous part of his evideoce that he told Durga Prasad 
that he wanted to take the boy to Agra (where there is a college) and 
there educate him, and that he wished he should be educated in England 
“ either for service or for the Bar.” At this time the respondent was 
nine years old ; and, being the son of a sister, Durga Prasad could not 
according to Hindu law have adopted him. The only way by which the 
respondent could be made his heir was by a deed of gift or by a will. 

Diwan Singh in his evidence said that Durga Prasad about two months 
before his death asked him to write out a deed of gift in favour of Bamanuj 
Dayal and, upon his saying it was not proper to do so and asking him 
whether he should write out a will, told him to do so, that the matter was 
put off from time to time and the will was not written. 

Upon the evidence in the case their Lordships are of opinion that there 
was no contract or agreement, there was only an expectation on each side, 
on the part of Durga Prasad that if the respondent continued to live with 
him and was brought up and educated under his care and control the 
respondent would be induced by the prospect of becoming his heir 
to continue to live with him, and on the part of Ganga Saran that 
if he gave up the boy Durga Prasad would have him educated and 
make him his heir. Ganga Saran could according to any view only bind 
tbe [218] respondent during his minority, and it is very difficult to 
believe that it was their intention that Durga Prasad should be bound 
in all events to make the boy his heir when upon tbe respondent attain- 
ing majority Durga Prasad would have no control over him and he 
might determine to leave him. Gratitude would be a very weak obliga- 
tion upon the respondent if he knew that the estate must become his. 

The Subordinate Judge found that Durga Prasad made a promise to 
Ganga Saran that he would make the respondent his heir if he had no 
male issue or would give him a share in his property if he had such, 
but that it did not amount to a contract and was not binding on the 
reversioners. He made a decree declaring that the reversioners of Durga 
Prasad deceased should after the death of the widows and the mother of the 
deceased be entitled to get the estate of the deceased by right of inheri- 
tance, and that the rest of the plaintiffs’ claim should be dismissed. 

Ramanuj Dayal appealed to the High Court at Allahabad, and that 
Court ordered the decree of the Subordinate Judge to be set aside and the 
suit to be dismissed. Their Lordships are quite unable to agree in the 
reasons of the two learned Judges of the High Court for making this 
decree. They appear to their Lordships to have entirely disregarded the 
question in the suit (whether what passed between Durga Prasad and 
Ganga Saran amounted to a contract) and indeed in the former part of 
. their reasons to have misconceived the real question in the case, and in 
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tbe latter part to have conceled that there was a contract, and only 
considered whether it was illegal or opposed to public policy. Their 
Lordships will i,herofore humbly advise Her Majesty to reverse the decree 
of the High Court and to order the appeal to it to be dismissed with costs 
and to affirm the decree of the Subordinate Judge. The respondent will 
pay the costs of this appeal. 

Appeal ailotued. 

Solicitors for the appellant : Messrs. T. L. Wilson and Co. 

Solicitors for the respondent: Messrs. Barrow and Eofjers. 


20 A. 219 (FB.) = 18 A.W.N. (1898) 47. 

[219] FULL BENCH. 

Before 2dr. Justice Kno.v, Mr. Justice. Blair, Mr. Justice Banerji, 

Mr. Justice Burkilt and Mr. Justice Aikman. 

Kashi Prasad (Defendant) v. Kedar Nath Sahu and others 

{PlaintiJ/s).'"'' [I7tb December, 1897.] 

Act No. IX of IB72 iindinn Contrnct Act), s. 23 — Void contract — Agreement torelinquiih 
ex proprietari/ rights — Partition — Act No. Xll of 168 1 (iV -IV P. He^it Aci)^ ss. 7 nftd 
y — Act No. XIX 0 } 1873 (lY.-lV, P. Land Revenrie Act), s. 125, 

mutual agreement entered inlio between the parties to a private partition 
of certain villages held by thorn jointly tbc parties agreed that, if cither pariv at 
the time of tbe pirticion was bolding .sir land in a village which upon partition 
fell into tbc chare of tbe other party, he would relinqaish bis rights in such sir 
land IQ favour of the party into whose share the said village had fallen. 

Held that under such private partition, the bolder of the sir land became, oo 
partition oe ng effected, an ex proprietary tenant in respect of tbe land previously 
held by him as sir, and that consequently the agreement to relinquish bis rights 
in such land was not enforceable in l<aw. 

Held also that s. 12.5 of Act No. XIX of 1873 does not apply to a partition by 
private agreement. Onya Singh v Udit Singh (1) referred to. Ram Prasad v. 
Di>m Kuar (2) dissented from by Knox and Banerji, JJ. 

[R., 33 A. C90 (700j=8 A L.J. 820 = 11 Ind. Cas. 17 (IS) ; 9 A.L.J. 701 = 10 lud.Cas. 
81 (82).] 

The facts of this case are briefly as follows : — 

The parties were co-sharers in a number of villages. By an instru- 
ment, dated the 20bh of May 1891, they partitioned their shares, and some 
entire villages were allotted to the share of tbe plaintiffs and other villages 
to that of the defendant. It was agreed that each party should surrender 
to the other tbe sir lands held by him in the villages assigned to the share 
of the other. Tlie plaintiffs performed their part of the agreement, and 
surrendered to the defendant the sir land held by them in the village 
Sehri, which fell to the defendant’s share, bub the defendant, whilst retain- 
ing in bis posses^iion the sir lands of the plaintiffs, refused to deliver up 
to the plaintiffs the sir lands held by him in the village Barghat which 
was assigned on partition to the ulaintiffs. Tbe [220] plaintiffs brought 
the present suit to recover from the defendant tbe sir lands in tbe village 
Barghat. The defendant asserted that be had acquired the rights of an 
ex-proprietary tenant in respect of those lands and that the agreenaent to 
relinquish was void as it was forbidden bv law. The court of 6r»t instance 

• First Appeal. No. Ill of 1895, from a decree of Eunwar Mohan Lai, Subordioate 
Judge of Gorakhpur, dated the 25th March 1895. 

(1) 13 A. 396. (3) 4 A. 515. 
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(Sabordinalie Judge of Gorakhpur) decreed the plaiutiffs’ claim. The 
defeudant thereupon Hpoenled to the High Court. 

Pandit Su7idar Lai, for the appellant. By the deed of partition the 
defendant lost his proprietary rights in the village in question within the 
meaning of s. 7 of Act No. XII of 1381. He thereforo became in 
respect of the land held by him as in that village an ex-proprietary tenant. 
Being an ex-proprietary tenant any agreement by him to transfer his 
ex- proprietary rights was prohibited by s. 9 of the said Act. These sections 
[viz., 7 and 9) apply to a loss of proprietary rights resulting from a parti- 
tion amongst co-sharers. Section 125 of Act No. XIX of 1873 applies only 
to partitions effected by the Bevenua authorities for Revenue purposes and 
will not apply to a case such as the present where the partition was by 
private agreement. Besides the case of Ram Prasad v. Dma Kmr (1) 
cited in the judgment of Banerji. J.. the advocate for the appellant referred 
to Indar v. K'mishi (2), Hanunian Rai v. Karwian (3) aud Gulah Rai v. 
Indar Singh (4). 

Mr, W. Wallech, for the respondents. The agreement to partition was 
per se a valid agreement enforceable in law. The proviso for the mutual 
exchange of strland was added as an afterthought after all the substantive 
provisions of the agreement had baen completed, and as a matter of 
convenience, so that each party should hold the whole of the villages 
that had fallen to their share on partition. The whole agreement was 
purely voluntary, no money consideration passing. Each party before 
the agreement possessed 50 per cent, of the property, and by the agree- 
rnent the parties exchanged certain of their interests, so that in the result 
they still possessed 50 par cent, of the whole, and under s. 9 [2213 
of the Rent Act, 1881, a voluntary transfer is lawful between nersons in 
favour of whom as oo-sharers suoh right originally arose.” Under a. 125 
of Act No. XIX of 1873 sir land belonging to one co-sharer can be 
assigned on oarbition to another co-sharor if the oo-sbaror cultivating it 
consents. In this case the co-sharer consented by the agreement. There 
is nothing in the Act to show that the proviso contained in s. 125 is not 
meant to apply to private partitions. Counsel for the respondents relied 
on Al/hni Pandey v. Bhagwan Pandey (5). Indar Sen v. Naubat Sin(jh (6) 
and Gaya Singh v. Udit Singh (7). 

Pandit Sundar Lai replied. 

The following judgments were delivered. 

JUDGMENTS. 

Banerji, J. (Knox. J.. concurring).— I agree with my learned 
colleagues in bolding that the defendant acquired the rights of an ex* 
proprietary tenant in the land held by him as sir in the villages which 
have baen assigned by partition to the share of the plaintiffs. The parties 
were oo-ebarers in a number of villages. By an instrument, dated the 
20bh of May 1891, they partitioned their shares, and some entire villages 
were allotted to the share of the plaintiffs and other villages to that of 
the defendant. It was agreed that each should surrender to the other 
the sir lands held by him in the villages assigned to the share of the 
other. The plaintiffs performed their part of the agreement, and surren- 
dered to the defendant the sir land held by them in the village Sheri, 
which has fallen into the defendant's share, but the latter, whilst retaining 
in his possession the atr lands of the pUintitfs. has refused to delive^p 
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bo the plaintiffs the sir lands held by him in the village Barghat, which 
has been assigned by partition to the share of the plaintiffs. He asserts 
that he has acquired the rights of an ex-proprietary tenant in respect of 
those lands and thab the agreement to relinquish them is void, as it is 
forbidden by law. Upon this contention two questions ai'ise : — first, 
whether the defendant has acquired the rights [222] of an ox-proprietary 
tenant in regard to his siVIand, and, secondly, whether, if he has acquired 

such rights, the agreement made by him to surrender them is legally 
enforceable. 

In my opinion both these questions must ha decided in favour of the 
defendant. Under the partition of the ‘20th of May 1891, the share 
which the defendant had in the mahal in which he held sir lands, has 
been assigned to the plaintiffs, and he has obtained in exchange for that 
share villages in other mahals. lie has therefore *' lost or parted with his 
proprietary riglits in the mahal in which he held the sir lands. By 
9. 7 of Act No. XII of 1881, “ every person who may hereafter lose or 
part with his proprietary rights in any mahal shall have a right of 
occupancy in the land held by him as sir in such mahal at the date of 
such loss or parting ” at a favourable rate of rent, and he shall be called 
an ex-proprietary tenant. The defendant therefore has under this section 
acquired the rights of an ex-proprietary tenant in the land held by him as 
sir in the villages which have under partition passed into the share of the 
plaintiffs. The language of s. 7 is wide enough to apply to transfers of 
every description by which a proprietor may lose or part with his pro- 
prietary rights, and there is nothing in it to exclude from its operation the 
case of a partition effected by the co-cbarers by mutual agreement. It has 
been contended that the Legislature never intended 9 . 7 to apply to an 
exchange of shares by partition, and reference has been made in sunport 
of this contention to the provisions of s. 125 of the North-Western Proviuces 
Land Revenue Act, 1873. The intention of the Legislature must be 
gathered from the language employed by it, and I fiod nothing in the 
provision of s. 7 to warrant the supposition that it was nob intended 
to apply to a private partition. The words used in thab section are 
only consistent with the policy which dictated it, namely, that no pro- 
prietor whose rights as such have passed away from him should be 
wholly denuded of everything he had in the mahal in which be held 
those rights, and that he should be secured in the occupation of the 
sir lands held by him in that mahal. That policy in my opinion 
[223] applies as much to the transfer of proprietary rights under a private 
partition as to any other description of transfer of such rights,"and therefore 
there is no reason in my judgment for bolding that the Legislature did not 
intend the provisions of s. 7 to be applicable to private partitions. Section 
125 of Act No. XIX of 1873, it is true, provides in its second paragraph 
thab if under the partition of a mahal the sir land of one co-sharer be assign- 
ed to another co-sharer, the former will have the rights of an occupancy 
tenant in respect of such land if he continue to cultivate it. There cannot 
be any doubt that under the North-Western Provinces Rent Act the rights 
of a mere occupancy tenant are different in their incidents from those of an 
ex-proprietary tenant, and it seems that the Legislature in that Act regarded 
an ex-proprietary tenancy as of a higher status than the tenancy of a mere 
occupancy tenant. I am therefore unable to agree with the learned Judges 
who held in Rain Prasad v. Dina Knar (l) that a co-sharer whose share 
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has been assigned to another co-sharor acquires under g. 125 the rights of 
an ex-proprietary tenant in respect of his sir lands. Section 125 is, in my 
judgnaent, an exception to the general rule laid down in s. 7 of the North- 
Western Provinces Rent Act, 1881. That section has taken the place of a 
similar section inAct No. XVIII of 1873, which was passed on the same day 
ns Act No. XIX of 1873. Reading the two Acts together, and having regard 
to the fact that botli of them were under the consideration of the Legislature 
at one and the same time, it seems to me that the intention of theLcgislature 
was to enact a general rule in s. 7 of Act No. XVIII of 1873 and provide 
an exception to that rule in Act No. XIX of 1873 in the case to which 
s. 125 of that Act applies. What the policy of the Legislature may have been 
in conferring on an ex-proprietor in respect of his sir land the rights of a 
mere occupancy tenant in the case of a partition bold under Act No. XIX 
of 1873, and the rights of an ex-proprietary tenant in the case of a private 
partition by mutual agreement, it is not easy to conceive. Bub I am 
[224] unable to hold that the Legislature did not intend s. 7 of Act No. 
XII of 1881 to include within the scope of its operation a partition effect- 
ed by the co-sharers by private arrangement. I am therefore of opinion 
that the defendant acquired the rights of an ex-proprietary tenant in the 
sir lands held by him in the villages which have been allotted to the 
plaintiff’s share. 

By the terms of the deed of partition the defendant agreed to sur- 
render bis sir lands to the plaintiffs upon the latter's doing the same in 
regard to their own sir. The terms are these : — " According to this par- 
tition the sir lands and the bouses of a party situated in a village shall go 
to the other party’s share along with the village in which they are situat- 
ed ; consequently, the party who will get possession of the village shall be 
considered by reason of its falling to bis lob to be the proprietor of the sir 
lands, and the houses situate in such village. Should any party fail to give 
up possession of the houses and the sir lands tlio proprietor of the village 
shall have the said person's possession removed from the bouses and the 
sir lands,” In pursuance of this agreement the plaintiffs have delivered 
possession of their sir lands to the defendant, and it is certainly an act of 
bad faith on the part of the defendant to retain in his own possession the 
sir lands of the plaintiffs and to refuse to give them in exchange his own 
sir lands. But what we have to consider is whether the defendant can 
be compelled in law to surrender his sir. The agreement referred to 
above is nothing more than an agreement to relinquish the ex-proprietary 
rights which would accrue under the provisions of s. 7 of Act No. XII of 
1881. Such an agreement would, in my opinion, defeat the object of that 
section, which is bo prevent a proprietor from divesbing’himself by his own 
improvidence of every interest owned by him in his zamindari, and to afford 
him some protection against the effect of a complete transfer of his 
rights therein. No doubt an ex-proprietary tenant, like any other occu- 
pancy tenant, is competent to relinquish hU ex-proprietary rights after he 
has acquired them ; but an agreement to relinquish in the future the 
[225] ex-proprietary rights which would be acquired after the transfer of 
his proprietary rights is virtually an agreement to transfer the ex-proprie- 
tary rights. Such an agreement is within the prohibition of s. 9 of Act 
No. XII of 1881. The agreement in question, therefore, is one forbidden 
by law, and is also of such a nature that, if permitted, it would defeat the 
provisions of law. The object of the agreement is consequently unlawful 
under s. 23 of the Indian Contract Act, and the agreement is void. 
This case may be distinguished from that of Gaya Singh v. Udit 


1897 

Dec. 17. 

Full 

Bench. 

20 A. 219 
(F.B.) = 
18 A.W.N 
(1898) 47. 



505 


20 AIL 226 


INDIAN DECISIONS, NEW SERIES 


tYoI. 


1897 

DEC. 17. 

Foll 

Bench. 

20 A. 219 
{P.B.t = 
18 A.W.N. 
(1898) 47. 


Singh (1), as it appears from fche judgment of one of the learned Judges 
that in that case a relinnuishraent had already taken place, and it 
was on that ground that it seems the relinquishment was upheld. 
If, however, it was intended to hold in that case that every agreement to 
relinquish an ex-propriotary holdinE* in the future ts a valid ageament, I 
must say with due deference that I am unable to agree with that view. 
Such an agreement, if sustained, would certainly defeat the object of 
s. 7, and would be resorted to as a device for evading the operation of that 
section. It has been said that in this case the object of s, 7 would not be 
defeated, as the defendant was to get, and has already obtained, the 
lands of the plaintiffs. But it must he borne in mind that it is extremely 
doubtful whether fche land which was once fche sir of the plaintiffs would 
be sir land in the hands of the defendant, within the meaning of sir land 
as defined in Act No. XII of 1881. I am accordingly of opinion that fche 
agreement relied upon by the plaintiffs is void under s. 23 of fche lodian 
Contract Act and cannot be enforced, and on these grounds the claim for 
possession of the lands which were once the sir of the defendant must 
fail. I may observe that the plaintiffs have failed to make out any case 
in respect of their claim for the lands in the village Ahraula which has 
fallen to fche share of fche defendant under fche partition. 

As for fche claim to which relief (3) of the plaint relates, the appeal 
must, for the reasons given by mv brother Aikman. be sustained. 

[226] I agree in the decree proposed by my brother Aikmao. 

Blair, J. — The plaintiffs were the owners of a one^balf share in 
certain zemindari villages, and the defendant was the owner of the other 
half share. A deed of partition was executed by fche parties and regis- 
tered, fche effect of which was that, instead of their half shares in the 
zamiodari villages, each party should beconae sole proprietor of certain of 
fche villages and abandon in consideration all right to those allotted to the 
other. In two villages, one of which was allotted in fche deed of partition to 
the plaintiffs and one to the defendant, there was certain land theretofore 
held by fche parties respectively as sir, with houses thereon. One of the 
terms of fche agreement was that “ fcho sir lands and fche houses of a party 
situated in a village shall go to the other partv’s share along with the 
village in whioh they are situated : consequently the party who will gat 
possession of the village shall be considered, by reason of its falling to bis lot, 
to be the proprietor of the sir lands and the bouses also situate in such 
village. Should any party fail to give up possession of the houses and the 
sir lands, fche proprietor of the village shall have the said person’s possession 
removed from fche houses and the sir lands." Thedefendanfc entered on the 
possession of fche village or villages assigned to him. He also took possession 
of the sir and bouse appurtenant thereto and which had been relinquished by 
the plaintiffs. The plaintiffs took possession of fche zamindari property 
allotted to them, but the defendant refused to give up to them the posses- 
sion of fche sir and house which formed part of suoh zamindari property, 
claiming to be entitled to continue in occupation as ex-proprietary tenant. 
This suit is brought to recover possession of such sir and house in 
accordance with fche terms of the deed of partition, and for certain subsidiary 
reliefs. Tbe defendant sets up in his defence his right of occui>anoy as an 
ex-proprietary tenant, within fche meaning of s. 7 of Act No. XII of 1881. 
That section is couched in the following terms : — 

“ Every person who may hereafter lose or part with his proprietary 
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rights in any mahal shall have a right of occupancy [227] in the land held 
by him as sir in such mahRl at the date of such loss or parting, at a rent 
which shall be four annas in the runee less than the prevailinn rate payable 
by benants-at-will for land of similar quality and with similar advaotagop. 

“ Persons having such rights of occupancy shall he called ex-proprie- 
tary tenants and shall have all the rights of occupancy tenants." 

The section in express terms applies to every person who "shall lose 
or part with his proprietary rights." Indeed I am unable to suggest any 
form of dispossession, voluntary or involuntarv, which those terms are 
not large enough to cover. It is the contention of the defendant that a 
contract to abandon his right of occupancy as an ex-proprietarv tenant 
conferred by that section is illegal and unenforceable in law. That he 
did so promise in the partition agreement seems beyond doubt, and also 
that such promise made by him formed an integral and inseparable narb 
of the ooDsideration for the reciprocal promises of the plaintiffs. I do 
not think there is any conflict of opinion as to whether there has been, 
as a matter of fact, any abandonment or relinquishment by the 
defendant of his ex-proprietary rights. Indeed the suit is brought 
upon the basis of a possession admitted and justified by hira^self. 
The only question now at issue is whether the provisions of s. 7 
and 0 . 9 of Act No. XTI of 1881 are a bar to the maintenance of 
this suit. If the words of a. 7 are to be taken in their simple and natu- 
ral meaning, they clearly include, without any distinction whatever, all 
alienations of whatsoever nature. Upon this construction I fail to see 
any ground for distinction between alienation by partition and voluntary 
alienation by sale, or by exchange, or by proceedings in invitum conduct- 
ed in execution of a decree. The words “ proprietary rights " include 
the rights of a shareholder as well as those of a single exclusive 
owner. Nor does it appear to me that the nature of the consider- 
ation affects the applicability of the section. The zamindar is equally 
a person who " may lose or part with his proprietary rights” in a 
mahal, whether the consideration for the alienation be [228] money, 
land in some other mahal or some other person’s share in a mahal. 
The result would be precisely the same in all cases. He would, hut 
for the operation of s. 7, have denuded himself of all interest in the mahal, 
and, if the land or share parted with or lost was spread over a score of 
mahals, in each one the right of ex- proprietary tenancy in relation to the 
sir therein would at once arise. This seems to me to be the plain and obvious 
construction of plain words, the comprehensiveness and generality of which 
I cannot doubt were deliberately intended by the Legislature. In my 
opinion the onus of establishing an unexpressed exception to the wide 
language of the seoti >n lies upon those who contend for such an exception. 
On behalf of the respondents I understand it to be urged that provisions in 
relation to partition do nob lie within the scope and purview of the Rent 
Act, and do lie within the scope and purview of the Land Revenue Act, 
No. XIX of 1873, as amended. The object of the Rent Act is, generally 
speaking, to define and control the rights and remedies of landlords and 
tenants arising out of that relation. The creation of a new relation of 
landlord and tenant arising from expropriation would be apparently as 
much within the scope of that Act, whether such expropriation arose 
through voluntary partition, or through sale or execution proceedings. In 
the same way the Land Revenue Act in its provisions in respocb of parti- 
tion deals with the duties of revenue officers therein engaged in the forma- 
tion of areas for the ooUeotion of revenue and the re-arrangements of such 
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areas consequent upon and rendered necessary by partitions. All the 
sections on the subject, from s. lOS of Act No. XIX of 1873 up to and 
exclusive of s. 125, deal with p:irtitions effected by the Revenue officers, 
and appear to me to exclude partitions effected solely by the private con- 
sent of the parties. The words of that latter section limit its applica- 
tion to land “ assigned on partition and with the consent of tfie co-sharer.” 
The section then, dealing witli land tlie subject both of such assignment 
and of such consent shall be held by the co-sharer as an oocupanov 
tenant. That is not a general enactment of the status of the [229] 
cultivating co-sharer on partition, and does nob in my opinion apply 
to any case in which the partition is not effected by the revenue officers. 
If this interpretation of s, 125 be correct, then I am unaware of any 
extant provision of law defining the status of a person, who, by private and 
voluntary partition, has divested himself of his proprietary rights in the 
sir of which before partition he was a co-sharer, unless it be s. 7 of the 
North-Western Provinces Rent Act. I hardly think it possible to contend 
that a co-sharer in effecting a voluntary partition may wholly, unreserv- 
edly and absolutely part with his proprietary right, while in the case of 
partition by authority the law reserves for him an inalienable right of 
occupancy. That seenas to me to involve a much graver anomaly than to 
suppose that the Legislature intended by s. 125 of the Land Revenue Act 
bo differentiate the status of a co-sharer proceeding in partition by 
means of the revenue officers from that of an ex-proprietary tenant 
created by s. 7 of tbe North-Western Provinces Rent Act, If this 
section of the Rent Act does not apply to voluntary partitions it would 
then bo possible for two co-sharers to partition the property in such a way 
that tho sir would remain entirely with one co-sharer, while the other 
would possess a zamindari property which he might liimself alienate, or 
of which he might be deprived in execution of a decree without retaining 
a single particle of interest in it. To prevent such a consunamation was 
in my judgment the object of the Legislature in calling into existence the 
ex-proprietary tenant. The opinion which I have formed as to the inclu- 
sion in s. 7 of the Rent Act of oxpronriation by partition is largely based 
upon tbe consideration that the joint possession of land by joint families 
is the normal and characteristic type of proprietary possession among 
Hindu?. The numerical importance of and the extent of property held by 
that constituent of the population seems to me to exclude the suggestion 
that the every day method of redistribution by partition should have been 
entirely outside the purview of the Legislature when it enacted s. 7 of the 
Rent Act. It seems to me that [230] nothing short of express words, 
excluding or excepting expropriation by partition from the scope and opera- 
tion of the section, would justify us in declining to apply it to the present 
case. I would hold, therefore, that the contract between tbe parties by 
which each promised to divest himself of all right of occupancy in the 
sir is in respect to that promise unenforceable in law. Tbe result is 
that I would allow the appeal and dismiss the suit of the plaintiff, except 
as to the sum of Rs. 287-8-0, but without costs. I would give the plaint- 
iffs their costs in proportion to their success in both Courts. 

BurkITT, J: — There can be no doubt that the wording of s. 7 of 
the North-Western Provinces Rent Act is sufficiently wide to include tho 

present case. I nevertheless entertained great doubts as to whether the 

Legislature had in its contemplation the case of a transfer by partition. 

I have, however, (though with no little hesitation), come to the conclusion 
that my doubts were not well founded, and I concur with the remainder 
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o! the Court in holding that the appellant did acquire the status of an 
ex-proprietary tenant in the sir land formerly his. which is now included in 
the village wholly transferred under the partition to the respondents. I 
have come to this conclusion with the greatest reluctance because of the 
glaringly dishonest manner in which the appellant acted towards the 
respondents. I concur in the judgment just delivered by my brothers 
Enox and Banorji. 

AikmaN, J. — The parties to this suit, or their predecessors in title, 
were joint owners of several villages in the Basti and Gorakhpur districts. 
On the 20th of May 1891, they entered into an arrangement by which 
this joint ownership was put an end to, each party taking certain villages 
in sole proprietorship. It was agreed between them that, if either party 
had sir land in any village which fell to the lot of the other, the 
sir land was to be relinquished by tho party to whom it had belonged. 
The plaintiffs owned sir land in a village named Sebri, which village 
fell to the defendant’s lob. The plaintiffs carried out their part of the 
bargain by surrendering to the defendant possession of [231] this sir 
land. A village named Barghat, in which the defendant owned sir 
land, fell to the plaintiff's lot, but the defendant, although, as said 
above, he bad got from the plaintiffs the sir land in the village of 
Sehri, with singular bad faith’ refused to carry out his part of the bargain 
by resigning to the plaintiffs the sir land in Barghat. The plaintiffs accord- 
ingly brought this suit to recover possession of this sir land and mesne 
profits for the time during which possession bad been withheld. The 
lower Court has given the plaintiffs a decree, from which the defendant 
has appealed. It is contended on behalf of the appellant chat tlie bargain 
which the plaintiffs seek to enforce is one which the Courts cannot, with 
reference to the provisions of s. 23 of the Contract Act, give effect 
to. 1 have reluctantly come to the conclusion that this contention must 
be sustained* The defendant was at one time joint owner with the 
plaintiffs in the village of Barghat. The partition deed shows that the 
whole of that village was transferred to the plaintiffs ; consequently the 
defendant by that partition lost or parted with the proprietary rights which 
he formerly had in the village. He therefore, under the provisions of s. 7 
of the North-Western Provinces Rent Act, 1881, at once acquired a right 
of occupancy in the sir lands ho held in the village and became an 
ex-proprietary tenant thereof. 

It would be absurd to hold that an ex- proprietary tenant cannot, 
if he chooses, relinquish bis tenancy in sir land after he has by virtue of 
a. 7 acquired a right of occupancy in it. To hold otherwise would be to 
convert him into a serf attached to the soil, and would moreover be in 
contravention of s. 31 of the Rent Act, which gives a right of relinquish- 
ment to all tenants not holding under a lease. But the question we 
have to consider is : — Can a Court enforce specific performance of a 
contract, such as that on which the plaintiff relies, to relinquish a right 
of occupancy which is created and conferred by s. 7 of the Rent 
Act? In my opinion this question must be answered in the negative. 
It is true that a contrary view appears to [232] have been taken in 
Gaya Singh v. Udit Singh (1), and the performance of a similar contract 
enforced. But, with all respect to the learned Judges who decided that 
case, I am of opinion that they overlooked the difiBoulty created by reading 
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9. 23 of the Contract Act in tho lifiht of s. 7 and s. 9 of the Rent 
Act. In the course of the argument in this case, it was contended that 
8. 7 of the Rant Act was never intended to apply to a case like the 
present. The defendant’s case here undoubtedly falls within the four 
corners of s. 7. If I could find any clear indication that it was not 
the intention of the L3gislatura that s. 7 should apply to a case like 
the present, I would he only too glad to give effect to the respondent's 
contention. But I can find none. In supporting this contention much 
reliance was placed upon s. 125 of the North-Western Provinces Laud 
Revenue Act, 1873, the second paragraph of which provides that 
where, in carrying out a partition, the sir land of one co-sharer has been 
included in the mahal assigned to another co-sbarer, the former shall 
he an occupancy tenant of the Und. The Lsgislature recognizes a 
distinction between an ex-proprietary tenant and^occupaocy tenant. See 
s. 10 of the Rent Act. Now if s. 125 of the Revenue Act had provided that 
the co-sbarer whose sir was transferred in effecting a partition was to be 
an ex-proprietary tenant, there would have been some force in the conten- 
tion that 8. 7 was not intended to cover cases of pax’tition, as, if s. 7 were 
intended to be of general application, such a provision as that contained 
in the second paragraph of s. 125 of Act No. XIX of 1873 would have 
been unnecessary. Bub there is nothing to show that the second para- 
graph of s. 125 was not intended to be an exception to the general rule. If 
it be held, as I think it must be, that the appellant by the arrangement 
come to on the 20bh of May 1891, became an ex-proprietary tenant of his 
sir land in the village in whiclj, by that arrangement, he parted with his 
proprietary rights, it would, I hold entirely defeat the provisions of s. 7 
and s. 9 [233] of the Rent Act were a Court to enforce a contract to surren- 
der the occupancy rights so acquired. If such contracts were enforced, 
the benetioenb provisions of s. 7 of the Rent Act would, I fear, be rendered 
almost entirely nugatory. 

For the above reasons I am of opinion that that portion of the 
decree of the lower Court awarding to the plaintiffs possession of tho 
sir land in mauza Barghat and mesne profits thereof should be sat 
aside. The plaintiffs also sued to recover possession of sir land in 
another village named Ahraula. In their plaint they make out no causa 
of action as to the sir land of this village. An inspection of the partition 
proceedings shows that, with the exception of a plot of 144 bigbas, 
the whole of Ahraula was assigned to the defendant. There is nothing 
to show that the clause in the agreement of the 20th of May 1891. 
on which the plaintiffs rely, applies in the case o( Ahraula. On this 
ground alone the claim as regards Ahraula ought to have been dismissed. 
But if the clause did apply, it was. as in the case of the Barghat sir, a 
contract which tended to defeat the provisions of s, 7 of the Rent Act, 
and which cannot therefore be enforced. The above findings dispose of 
the first five grounds in the memorandum of appeal. The last ground 
refers to a portion of the plaintiffs’ claim in which they sought to recover 
money they bad paid out for the defendant. The defendant put in e 
counter claim on account of a bond payable by the plaintiffs which the 
defendant bad discharged. The Court below gave the defendant credit 
for the amount he had paid to the extent of the principal money secured 
by the bond and interest for one year, but refused to allow tbe defendant 
credit for the amount be had paid as post diem interest, bolding that this 
was not recoverable under the bond. With reference to tbe terms of the 
bond and the decision of their Lordships of the Privy Council in the 
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recent case, Mathura Das v. Daja Narindar Bahadur Pal (1). post diem 
interesji was due under the bond. The defendant was therefoie entitled 
to credit for the sum he paid on that account. [234] When credit is given 
him for this, the amount due to the piaintitJs is reduced to lis. 287-8-0. 
The result of the above tiudings is that the piaintitl's' suit for possession 
of the sir land and mesne profits should he dismissed, and a decree 
passed for Rs. 287-8-0, instead of Rs. 3009-8-0, with costsl proportionate to 
their success. 

I would allow the appeal and vary the decree of the lower Court as 
set forth above. But to mark our sense of the had faith displayed by the 
defendant, I would not allow him any costs here or in the Court below. 

By the Court. — The appeal is allowed ; the decree of the lower 
Court is varied, and the plaintiffs’ suit dismissed, except as regards the 
sura of Rs. 287-8-0. The plaintiffs will get costs in this Court and the 
Court below proportionate to their success. Tbe defendant will pay his 
own costs throughout. 

Decree modified. 
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[234] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, a^id Mr. Justice Burkitt. 

OOCHI AND ANOTHER (Defendants) v. Ulpat and OTHERS (Plaintiffs).* 

[18th January, 1898.] 

Maha-brahmans^^Agreement as to distribution of offerings— Contract —Cause of action. 

Amongst tbe Maba-brahmans of a pactioulat village an agreement obtained 
that some of them should coUeot and receive ofiorings during certain months ; 
that during those months the others should refrain from receiving any offerings, 
and that in certain other months tbe other Maha-brahmans should collect and 
receive the ofierings and they should refrain from collecting odarings. 

Held, that this was a good avreemeot and sufficient to support an action for 
damages by the persons entitled to tbe ofieringa in a particular month as against 
the persons who bad received those offerings contrary to tbe agreement. 

[R., 6 0.0. 225.] 

This was a suit of the nature of a suit for damages for breach of 
contract. The parties to the suit were Maha-brahmans. The plaintiffs’ 
case was as follows : — They alleged that at a time loog anterior to suit an 
arraugement bad been come to amongst tbe [28S] Maha-brahmans of 
Mainpuri by which each of them took it in turn to receive the offerings 
made on an ekadasha (eleventh day ceremony), that is to say, if such a 
ceremony took place during tbe turn of a particular Maha-brabmau tbe 
offeriugs made were taken by him. Tbe turn of the plaintiffs’ maternal 
grandfather as Maba-brabman fell in tbe months of Jeth, Bbadon, Aghan 
and Fbagun, and he used to receive the Maha-brahman’s dues in respect 
of any ekadasha occurring during those days. After his death his widow 
Mithua cootinued to receive the dues which had fallen to his share. By 
a deed of gift of the 9th of December 1885 she gave that right of a Maha- 
brahman to the plaintiffs who held it since then. The plaintiffs further 
alleged that in the village of Daopura, which is attached to Mainpuri, one 

* First Appeal No. 69 of 1897, from an order of Maulvi Muhammad Mazbar Husaio 
Kbao, Subordinate Judge of Maiopari, dated the29th June 1897, 

(1) 98 1. A. 186 = 19 A. 89. 
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Tbakur Tribhawn Singh died, and his ckadasha was performed on fche 8th 
Jeth Badi, Sambat 19o3, corresponding to the 5tb of May 1895, That 
day belonged to the plaintiffs' turn as Maha-brahmans, but the defendants 
took without any right the offerings made on that occasion to the value 
of some Rs, 200. Tiie plaintiffs therefore sued to recover the offerings or 
their value. 
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The defendants pleaded, inter aha, that such a suit would not lie. 

The Court of first instance (Munsif of Mainpuri) upheld this conten- 
tion and dismissed the suit on the ground that it was not cognizable by a 
Civil Court. 


The plaintiffs appealed. The lower appellate Court ^^Subordinate 
Judge of Mainpuri} held that the suit would lie, and made an order of 
remand under s. 502 of the Code of Civil Proce<luro. From that order the 
defendants appealed to the High Court. 

Babu Jogindro Nath Cha,udhri, for the appellants. 

Pandit Sundar Ld.1, for the respondents. 


JUDGMENT. 


Edge, C. J. and Burkitt, J.:— The plaintiffs sued the defendants 
to recover money and offerings rocoived by the defendants in breach 
of an agreement between tho parties. The parties were Maha-brahma7ts, 
and it is alleged that an agreement [236] had been come to between the 
predecessors of the parties, the effect of which now. as applied to the 
present parties, is that the plaintiffs should collect and receive offerings 
during certain months ; that during those months the defendants should 
refrain from receiving any ofl’erings, and that in certain other months the 
defendants should collect and receive the offerings and the plaintiffs should 
refrain from collecting offerings. The first Court dismissed the suit on 
the ground that such a suit would not lie. The second Court set aside 
the decree of the first Court, and made an order of remand under a. 562 
of the Code of Civil Procedure. From that order of remand, this appeal 
has been brought. 

In tho course of the argument we have been referred to Doorga Parshad 
V. Bitdree (IJ; Lala v. GiinesJxec (2); Dnrga Prasad v. Genda {^)\ Jhummun 
Paiidcy V. Dinoo Nath Pandey (4); Bar LalL v. Jcorakhiin Lall (5); Deonath 
V. Alussmnat Guneyskee (6J : BindhuLal v. Sampat Misr (7) and MudduJi 
Mokan Ghossalv. NuboramChuckerbutty (8). 

Few of these authorities have any bearing on this case. The deci- 
sions in others of them, so far as they would apply here, were obiter. This 
suit is based on an alleged contract, which of course must be proved. For 
present purposes, and those only, we assume that tbe alleged contract can 
be proved. It is not against public policy that such a contract should be 
entered into, and we know no reason in law which would make such a 
contract bad. The cause of acbiou would apparently be for damages for 
breach of the contract. The measure of these damages probably would 
be the amount proved to have been received by the defendants in breach 
of the contract. We dismiss this appeal with costs. 


(1)6N. W, P. H. C. R. 189. 

(3) 9 A.W.N. (1899) 169. 

<5) S D. A. N. W. P. (1662), 314. 
17) 3 A. W. N. (1883) 168. 


Appeal dismissed. 


(2) S D. A. N. W. P. S. C. Vo!. 2. p- 448- 

(41 16 W. R. 171 

(6) S. D. A. N. W. P. (I860) 7S. 

(8) 2 W. R C. R. 69. 
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20 A. 237-18 A.W.N. (1898) 24. 

[237] APPELLATE CIVIL. 

Before Sir John Edge, Kt„ Chief Justice, and Mr, Justice DurkUl. 

Kishen Sahai (Defeyrdant) v. Bakhtawar Singh and others 

{Plaintiffs).* [X9th January, 1898.] 

to recooer compensation in respect of o’-operty sold ujider a decree—Decree not 
reversed or superseded. 

A zamiodar applied to a Revenue officer to commute the rent hitherto paid 
in kind by certain of bis tenants to a fixed money rent to bo paid in luturo. 
The Assistant Collootor made the order asked (or and fired the money rent to be 
paid in future. After that order had been made the zamiodar brought a suit for 
arrears of rent against the tenants »n a Court of Revenue and obtained a decree 
for rent at the rate which bad been fixed by the order of the Assistant Collector, 
Against this decree the tenants did not appeal, and it became final. The decree 
was put into execution : properly of the tenants was attached and sold, and 
the decree was partially satisfied out of the sale proceeds. Subsequently to 
the passing of the decree for rent, I he Board of Revenue set aside the order of 
the Assistant Collector commuting the rent in kind to a fixed money rent. The 
tenants thereupon sued to recover compensation on account of the sate of their 
property under the decree for rent. 

Held, that the suit would not lie, inasmuch as the decree for rent under which 
the plaintifi’s property was sold was unreversed and not superseded by any 
competent Court. Marriot v. Hampton (1) ; Shama Parshad Roy Chowdhery v. 
Burro Parshad Roy Vhowdhery (2) ; Jogesh CJiunder Dutt v. Kali Churn Dull (3) 
and Raja Nilmoney . Singh Deo Bahadoory. Sharoda Parshad Mookerjee (4) 
referred to. 

[R., 33 A. I (3> = 7 A.L.J. 810 (812)=»6 Ind. Cas. 891 ; A.W.N. (1908) 211 =4 M.L.T, 
172 (T79).] 

The facts of this case are as follows : — 

The plaintiffs were occupancy tenants of the defendants of some 20 
bighas and 6 biswas of land in the town of Meerut. Tlie plaintiffs used 
to pay their rent in kind. The defendant sued them for enliancement of 
rent (describing his suit as one for determination of the rent payable by 
the plaintiffs) and got a decree on the 13t.h of September 1889. This 
decree was set aside by the Board of Revenue on appeal on the 14tii of 
October 1890. Between the 13th of September 1889 and the 14th of 
October, 1890, the defendant sued the plaintiffs for rent at the enhanced 
rate allowed by the decree of the 13th of September 1889 and got [2383 
a decree for Rs. 1,960-2-0 on the 18th Juno 1890. Notwithstanding 
the order of the Board of Revenue of the 14th of October, 1890, the 
defendant executed his decree for rent and realized Rs. 1,010. 

The plaintiffs sued for cancelment of thedecree of thel8th of June 1890 
and the case went up to the Board of Revenue on appeal. The Board held 
that the decree of the 18th of June 1890 could not be cancelled by them 
and directed the plaintiffs to seek their remedy in the Civil Court. The 
plaintiffs accordingly brought a suit for a declaration that the decree of 
the 18th of June was incapable of execution ; but their suit was dismissed 
by the Subordinate Judge on the 28th of September 1893, 

The plaintiffs thereupon brought the present suit in which they 
claimed to recover the amount realized in execution of the decree of 


* FirAt Appeal No. 76 ol 1897, from an order of Babu Jai Lai, Offioiating Subordi- 
nate Judge of Meerut, dated the 16th July 1897. 

(1) 7 T.R. 369-2 Smith L.O. 409, 10th Ed. (2) 10 M.I.A, 203. 

(8) a 0. 80. . (4) 18 W.R.C.R. 484. 
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the 18th of June 1890 on the allegation that the said decree had 
been superseded by the order of the Board of Revenue of the 14th of 
October 1890. 

The defendant pleaded, inter alia, that the decree in question was 
still subsisting and that therefore the defendant could not recover any- 
thing realized under it. 

On this issue the Court of first instance (Munsif of Meerut) found 
that the decree in favour of the defendant for rent at the enhanced rate 
had not been set aside, and dismissed the plaintiffs’ suit. 

On appeal by the plaintiffs the lower appellate Court (Subordinate 
Judge of Mconit) found that the “main decree of the 13th of September 
1889 being reversed by the Board of Revenue and that being the basis of 
the decree of the 18th of June 1890. this latter decree being a dependent 
decree must be taken as superseded.” The Subordinate Judge accordingly 
set aside the decree of the Munsif and made an order of remand under 
s. 5G2 of the Code of Civil Procedure. From this order the defendant 
appealed to the High Court. 

Pandit Moti Lai, for the appellant. 

Pandit Sinidar Lai, for the respondents. 

JUDGMENT. 

[239] Edge, C. J., and Burkitt, J.— The plaintiffs, who are respond- 
ents boro, brought their suit against their landlord, who was the 
zamiudar, the appellant here, to recover compensation for their prooerty 
which was sold in execution of a decree for rent made by a competent 
Court. The first Court dismissed the suit, holding that the suit did nob 
lie. The Court of first appeal set aside the decree of the first Court and 
made an order of remand under s. 562 of the Code of Civil Procedure. 
From that order this appeal has been brought. 

The facts of this case are these:— The zaminclar applied to a revenue 
officer to commute the rent theretofore paid by these plaintiffs as hiS 
tenants in kind to a fixed money rent to be paid in future. The Assist- 
ant Collector made the order, and fixed the money rent to be paid in 
future. After that order had been made, the zamiudar brought a suit 
for arrears of rent against his tenants, these plaintiffs, in the Court of 
Revenue and obtained a'decree for rent at the rate which had been fixed 
by the order of the Assistant Collector. That decree was pub in execution ; 
property of these plaintiffs appellants was attached and sold, and the 
decree was partially satisfied out of the sale proceeds. This suit is 
brought to recover the money so realized, the Board of Revenue having, 
before the commencement of this suit and subsequently to the passing of 
the decree for rent, set aside the order commuting the rent in kind into a 

fixed money rent. • • i 

For the defendant appellant reliance has been placed on the principle 

of the decision in Marriot v. Hampton (l), and it has been contended 
that, as the Board of Revenue had nob jurisdiction to interfere in appeal or 
otherwise with the decree for rent, the decision of their Lordships of the 
Privy Council in Skama Parskad Roy Ghowdhery v. Hurro Parshad Roy 
Ohoiodkery (2), the decision of the majority of the Full Bench of the 
High Court at Calcutta in Jogesh Chunder Dutt v. Kali Chum Dutt (b) 
and of the Calcutta Court in Raja Nilmoney Singh Deo Bahadoor v. 
[240] Sharoda Parshad MooJeerjee (4) did not apply, as in all the se cases 

fl) 7 T. B. 269=2 Smith L.O. 409, lOth Ed. (2) 10 M.I.A. 203. 

(3) 3 0. SO. (4) 10 W.B.O.R. 434. 
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the Court ■which passed a subsequent decree, which had the effect of 

reversing or superseding the decree under which the money was uaid 

which was sought to be recovered, had jurisdiction over the suit in which 
€uch last mentioned decree was made. 

. 0“ for the plaintiffs respondents it has been con- 

tended that the setting aside in revision by the Board of Revenue of the 
order of the Assistant Collector commuting iho rent in kind into a fixed 
money rent had the effect of superseding the decree for rent, of the Court 

of Revenue, as that decree was based on the order of the Assistant Collector 
commuting the rent. 

As a matter of fact it is questionable whether in tliis case the Assist- 
ant Collector had any jurisdiction to make his order commuting the rent 
in kind to a fixed money rent. The Board of Revenue had absolute juris- 
diction m revision over that order of the Assistant Collector. Tlie decree 
for rent made by the Court of Revenue being for a sum exceeding Rs 100 
was one over which the Board of Revenue had no jurisdiction of any kind 
and was one the appeal from which lay exclusively to the District Judge 
No appeal in fact was made from the decree for ‘rent. It appears to us 
that their Lordships of the Privy Council, in the case which was before 
them and to which we have referred, when speaking of a decree being 
reversed or superseded, were, as to reversal cercainly, speaking of reversal 
by a competent Court, and as to supersession were referring to such 
supersession as had taken place in the case before them. That was a 
case in which the money sought to be recovered had been paid under 
dwrees which were based solely on a decree between the same parties 
which was subsequently reversed by their Lordships of the ‘ Privy 
Council. We think the supersession to which their Lordships were 
referring mast have been a superseding by a decree of a Court which 
had competent jurisdictiou to reverse the decree under which the 
money had been paid, if it had been brought before them It is 
ouite plain to our minds that if there had been no order made 
L241J at all for a commutation of the rent in kind into a fixed money 
rent, but a Court of Revenue had erroneously made a decree for a money 
rent and that decree was executed and was not reversed in appeal or 
superseded by a Court competent to reverse it, a tenant whose goods had 
been sold in execution of such decree for rent or who had satisfied that 
decree by payment, could not recover so long as the decree for rent was 
not reversed or superseded by a Court competent in that respect. The 
defendants had a remedy against this decree for rent, and that was by 
appealing. Of that remedy they did not avail themselves, and it may be 
observed that, as the Assistant Collector apparently acted without jurisdic- 
tion in making his order of commutation, the defendants had a good 
ground of appeal. The fact that the order of the Board of Revenue in 
revision set aside the order of the Assistant Collector commuting the rent 
■cannot, in our opinion, pub the plaintiffs in a better position than they 
would have been in, if, as we think is probable, the Assistant Collector 
had no jurisdiction to make the order of commutation. In our opinion, 
as the decree of the Court of Revenue stands unreversed and not superseded 
■by a competent Ooarb, this suit must fail. We allow this appeal with 
■costs in this Court and in the Court below, and, setting aside the order 
iinder appeal, we dismiss the appeal to the Court of first appeal and restore 
«nd affirm the decree of the first Court. 
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Appeal decreed. 
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20 A. 241 = 18 A.W.N. (1B98) 29. 

APPELLATE CIVIL. 

Before Mr. Justice Aikmaii. 

DaULAT Ram {Defendant) v. AnwaR Husen (Plaintiff).* 

[I9th January, 1898.] 

atid Revenue Courts — Suit to set n.^ide, on the ground of duress^ an 

agreement b}/ an ej:- 2 amindar for surrender of his sir land. 

Ou the sale of a village the vendor covc iant< d with the vendee to hold bis sir 
land as a tenant of the vender for a certain term and then to sarrei.der it to the 
vendee. Held ibat there was nothing to preclude the vcndcc from suing in a 
Civil Court for a declaration that the said agreement was void and [242] 
nnpnforceable and had been extorted from him by undue irfluence. Mahesh 
Rii V. Chandar Rai 111, Ajudhia Rai v. Parnieshar hut (Qj and Husam Shah t. 
Gopal Rot O' referred to. 

The facts of this case are fully stated in the iuigment of the Court, 

Mr. W. M’allach and Munshi Badri Das, for the appellant. 

Maulvi Ghulam Mvjtaba, for the respondent. 

JUDGMENT. 

Aikman, J, — On the 18th January 1893, the appellant D^ulat Ram 
purchased from the respondent Anwar Husen his proprietary rights in a 
certain villaj:(e. On the following day Anwar Husen e.xecuted in favour 
ot Daulat Ram a kabuliat by which ho undertook to hold his sir land as a 
tenant of Daulat Ram, fora term of three years, at a rental of Rs. 175, 
and then surrender it. It is found that the rental entered in the kabuliat 
is far in excess of the rate Anwar Hu^en would have been bound to ray 
under the provisions of s. 7 of the North-Western Provinces Rent Act. 
The object of the agreement on the face of it was clearly to dofe it the 
provisions of that section, and the agreement was therefore, under the 
provisions of s. 23 of the Indian Contract Act, unlawful and void. In the 
following year Daulat Ram sued Anwar Husen to recover rent at the rate 
agreed upon. The suit was dismissed by the Assistant Collector, but on 
appeal Wiis decreed by the then District Judge of Mainpuri. I must ex- 
press my surprise that the District Judge sltould have given effect to an 
agreement, the object of which was so clearly unlawful. To the suit for 
the arrears of rent the defendant Anwar Husen pleader) — “ that the 
kabuliat was unenforceable, as having been extorted from him by undue 
influence for an exorbitant rent.” In his judgment the District Judge 
said ; — “ I think that the question as to whether it (that is, the kabuliat) 
was executed under pressure of undue influence cannot be properly 
decided in the present suit. If the respondent wishes to have ic set 
aside he can sue in the Civil Court.” On the 19th of September 
1895, Anwar Husen instituted the suit out of which this appeal arises. 
[243] He asks for two reliefs, first; that the kabuliat and the decree 
passed by the Revenue Court on the basis of the said kabuliat might be 
cancelled and held unenforceable: secondly, that a sum of Rs. 418-10-0, 
being a balance alleged to be due out of the price of his zamindari estate, 
should be awarded to him. The Court of first instance, the Munsif of 

• Second Appeal No. 969 of 1896, Icom a decree of T. E, Piggotc, Esq., Addiiiooal 
Judge of Aligarh, dated the 5th September 1696, modifyiDg a decree of Muoshi Acbal- 
Behari, Muueif of Etah, dated ihe 13th December 1895. 

(1» 13 A. 17. 18 A. 340. (3) 9 A. 438. 
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Etah, gave the plaintiff a decree for Ks. 100 under the second relief set 
forth above and dismissed the rest of the claim. On appeal, tjic District 
Judge gave the plaintiff a decree cancelling the kabuliat and <lt'claring it 
inoperative. 0«Of)d «ffra the decision of the Munsif was atiiriuod. Tlie 
defendant Daulat Ram comes here in second appeal and impugns the decree 
of the lower appellate Court on two grounds. First, that the claim for the 
cancellaticn of the kabuliat was barred by s. 13 of the Code of Civil Proce- 
dure, and secondly, that the claim for the cancellation of the kabuliat was 
not cognizable by the Civil Court. The appellant’s case has been ;d)]y 
argued by the learned counsel who appears in support of the ajiiicai. 
but after full consideration I have come to the conclusion that the appeal 
must fail. 

The lower Court has decreed the cancellation of the kabuliat on 
several grounds, one being that it was extorted from the plaintiff by undue 
influence. With reference to the extract from the previous judgment 
which has been set foi'th above, I cannot hold that the issue us to whether 
the kabuliat was obtained through undue influence was heard and finally 
decided in the previous suit. 

In support of the second ground of appeal the learned counsel relies 
on two Full Bench decisions of this Court, i.e., Mahesh Rat v. Cfuindar 
Rai{l) and Ajudhia Rai v. Parmeshar Rai{2). For the respondent reliance 
is placed on a decision of this Court in Husain Shah v. Gopal Rai (3). 
If the cases relied on by the learned counsel for the appellant are in 
point I am of course bound to follow them and sustain the appellant’s 
contention, but I think the cases are distinguishable from the 
1244] present case. In the first case a Revenue Court had held that 
the defendants were occupancy tenants ; the plaintiffs brought a suit in 
a Civil^ Court asking for a declaration that the judgment of the Revenue 
Court in so far as it was injurious to the plaintiff's rights might be 
declared as set aside and of no effect, and that it should be decided that 
the defendant’s possession was that of sub-tenants. This was clearly a 
suit of which the cognizance was barred by s. 95, clause (n) of the North- 
Western Provinces Rent Act. In the second Full Bench case, the Settle- 
ment Court had entered the defendants as tenants at fixed rates and the 
plaintiffs as mortgagees of the holding. The plaintiffs asked for a decree 
for maintenance o( possession “ bv invalidating the proceeding of filling 
■up the columns at the recent settlement.” It was held that if a Civil 
Court exercised jurisdiction in the case by declaring that the plaintiffs 
were and the defendants were not the t ‘na it-< at fixed rates of the holding 
in question, it would be exercising a jurisdiction which s. 241 of Act 
No. XTX of 1873 prohibits the Civil Courts from exercising. 

In this case it may be true that the ultimate result of the decree which 
the plaintiff obtained will be that he may, by adopting proper steps, suc- 
ceed in establishing bis status as an ex- proprietary tenant, but the decree 
AS given does not, in my opinion, trench upon the jurisdiction of the 
Revenue Courts. Suppose that a landholder by duress obliges his tenant 
to execute a kabuliat for the land which he holds, undertaking to pay an 
exorbitant rent, the tenant might, it appears to me, wait until he is sued 
upon the kabuliat and put forward the defence that it had been extorted 
from him, and in that case it would be incumbent on the Revenue Court 
to find whether or not the defendant's plea was good. Bat in my opinion 
the tenant would not be bound to wait until he was made defendant in a 
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suit for arrears. He might, I hold, bring a suit to have it declared that the 
kabuliat was not binding upon him. If he could bring such a suit, there is no- 
provision, so far as I can see, in the Rent Act by which aRevenue Court could 
[ 245 ] entertain it ; it would necessarily He, therefore, in the Civil Court. 
In this case the tenant has executed a kabuliat by which he undertook to 
surrender the holding after a certain period. It is stated that the land- 
holder has not as yet taken any steps to enforce the agreement to 
surrender. I am unable to see what there is to prevent the tenant from 
maintaining the present suit to have it declared that the agreement is not 
binding upon liim. With reference to the fact that, as I read it, the 
District .Judge in his judgment of the 7th of November 1894, refrained 
from deciding the question as to whether the agreement to pay an 
enhanced rent had or had not been obtained under pressure of undue 
intluence, there is, in my opinion, no bar to the tenant maintaining this 
suit for tlio cancellation of the kabuliat as a whole. In the case relied 
upon by the respondent it was bold that a suit to set aside a perpetual 
lease of agricultural land on the ground that the word importing perpetuity 
had been fraudulently inserted in this lease was “ peculiarly within the 
jurisdiction of the Civil Court.” I see no reason why this view should 
not bo extended to a suit to set aside a kabuliat on the ground that it had 
been obtained by undue influence. For the above reasons I dismiss this 
appeal witli costs. 

Appeal dismissed. 


20 A. 245 = 18 A.W.N. (1898) 34. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and- Mr. JiUaice Burkilt. 


Abdul Ma.jid Khan (Defendant) v. Kadri Begam 
(Plaintiff).'^ [25th January, 1898.] 

Con&iruction of document^ Award — Award of the nature of a family settlement directing 
an annuity to be paid ta oai^at walidaia.” 

An award drawn by an UDprofes.siooal arbitrator in India is not to be conalrned 
according to the same principles as ar> ai^ard settled by counnel or a solicitor ii> 

England, but in accordance with what may reasonably be supposed under the 

circumstances of the case to have bueu the intentions of the arbitrator- 

Where an award, which was of tbe nature of a family settlement between & 
father, mother and son. of certain property which had been given by the father 
to the mother in lieu of dower and then by the mother to the oon, directed that 
a certain annuity should be paid out of the property to thefither £246] 
mother ** ta h<x\yat walidain,” it was held that the annuity was to be P**" 
during thejoiiit lives of the father and mother aod also during the life of the 
survivor. 

This appeal arose out of a suit to recover money in virtue of an 
award. The plaintiff was the widow of one Nawab Rashid Khan, and 
the defendant Abdul Majid Khan was her son. Rashid Khan had assign- 
ed certain property to his wife, the plaintiff, in lieu of her dower, ana 
she during his minority made a gift of the property so assigned to the 
defendant. Subsequently the defendant apparently showed a dispositiOB 
to become extravagant, and thereupon the father, mother and son agreed 
that a settlement of the property should be made through an arbitrator. 

An arbitrator was appointed and made his award on the 7th of February 

_ . 

- * ’ * Appeal No. 37 of 1897, udder s. 10 of tbe Letters Paieot. 
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1885, which award was subsequently registered. By this award it was 
provided that the defendant should pay out of the property the sub- 
ject of the award Es. 600 yearly to his father and mother ; and it was 
provided that his payment should be made " ta haiyat walulahi," which 
is, literally translated, “to the term of the lives of the two parents.” 
The /annuity was duly paid during the lifetime of the father and for a 
short period after his death. Subsequently, however, the defendant 
ceased paying anything to his mother, who accordingly sued to recover 
a certain instalment of the annuity by sale of the property in question. 

The Court of first instance (Munsif of Bareilly) gave the plaintitY a 
decree for half the amount of her claim, wliich decree was in substance 
affirmed by the lower appellate Court (Subordinate Judge of lUroillyh 
The defendant appealed to the High Court, and his appeal coming before 
a single Judge of the Court was dismissed. From the judgment of tlio 
single Judge the defendant appealed under s. 10 of the Letters Patent. 

Mr. A. E. Ryves and Maulvi Ghidayn Mujtaha, for the appellant. 

Mr. T. Conlati, for the respondent. 

JUDGMENT. 

Edge, C. J. and BurkITT, J. — In this suit Musammat Kadri 
Begam sues her son, Abdul Majid Khan, on an award, to obtain [247] a 
decree for sale. The facts r.f the case are somewhat peculiar. The 
plaintiff was the wife of one Nawab Rashid Khan, who was the owner of 
the property sought to be sold. He assigned the property to his wife, the 
plaintiff, in satisfaction of dower due by him to her, and she during his 
minority made a gift of the property to the defendant. When the dofood- 
ant came of age he showed a disposition to be extravagant, and tbereuoon 
the father, mother and son agreed that an arbitrator should determine 
what provision should be made for the family. Now the arbitrator made 
an award, and upon that award this suit has been brought. He awarded 
that 600 rupnes yearly should be paid out of the property in question to 
the father and mother, and ordered that the payment should he made ta 
haiyat walidain ” which has been translated “ to the term of the lives of 
the two parents.” Nawab Rashid Khan, the husband, has died, and for some 
time after his deatli i he money was paid regularly to the mother by the 
son. He has now, however, taken a different view of his legal and filial 
duties, and he declines to pay his mother anything. Of course, if in point 
of law he is not liable to make any payment to his mother, the fact that 
he is her son and the fact that the property in question belonged to her and 
bbat she need not have given it to him cannot impose on him any 
liability in law to make any payment of the kind. It has been contended 
that the arbitrator intended by his award that this annual payment 
of Rs. 600 should be made for the joint lives only of the father and 
mother, and that after the death of either the son should be under no 
obligation to make any payment to the survivor. It is difficult to conceive 
that the arbitrator, who at the time was carrying out the wishes of the 
family, should have entertained any such intention. It is difficult to 
understand how he could have intended that on the mother's death 
the father should be left penniless by his dutiful son. And if that 
was not his intention in the case of the mother dying and the father 
surviving, his intention must have been that the money should be paid 
durii^ the joint lives of the father and mother and during the lifetime 
[248j of the survivor. There is no doubt that the language used in the 
award is somewhat ambiguous, and we were pressed by Mr. Ryves with 
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the decision of Kindersley, V. C.. in Grant v. WinboU (l). In that 

case the Vice-Chancellor arrived with great diflBculty at the conclusion 

which he expressed. We have not to construe this award as we 

should have to construe an award settled by counsel or a solicitor in 

England, but as an award drawn by a plain man of Bareilly, probably 

of no great business habits, who would know little or nothing about the 

subtleties of the English system of conveyancing. We have to construe 

it as we think it was intended by the arbitrator it should be construed, 

and we hold that it was liis intention that the liabilitv to make the 

% 

payment should continue during the life of the survivor of the parents. 

We have said this was a suit for sale. A decree for sale under s. 88 
of the Transfer of Property Act was made, treating the award as if it 
were a mortgage or document creating a charge upon land. It does not 
appear from anything put before us that the arbitrator had any power to 
charge the lands in question ; consequently a decree for sale was bad. 
However, the plaintiff is entitled to a decree for money. We set aside 
the decree for sale, and we give the plaintiff a decree for the Rs. 600 
(six hundred) annuity lor the year in question, together with interest 
from the data of suit until realisation at 12 per cent, per annum. We 
also give her her costs of this appeal. 

To the extent above indicated we modify the decree below. In other 
respects we dismiss the appeal. 

Decree modified. 


20 A. 24S = 18 A.W.N. (1896, 27. 

APPELLATE CIVIL. 

Bejorc Sir John Edge, Kt., Okie/ Jtistice, and 3Ir. Justice Burkiii, 
Sri Girdhariji Maharaj (PlauUiff) v. Chote Lal 

AND OTHERS {Defendants).^ [28th January, 1898.J 

hand holder and teyiant— Rights of zamindars in laytd forming part of the abadi— 

— Customary law of the North-Western Provvices. 

According to the general custom prevalent in the North-Western Provinces, a 
person. apricuMurist or agricultural tenant, who is allowed by a zamindat 
[249] to build a bouse for bis occupation in the abadi, obtains, if tbert is no 
special contract to the contrary, .» mere right to use that house (or himself and 
bis family so long as he maintains the bouse, that is, prevents it falling down, 
and so long as be does not abandon the house by leaving the village. As such 
occupier of a house in the abadi occupying under (he zamuidar. he ha.**, unless 
he has obtained by special grant frorn ibe zamindar ao interest which bo can sell, 
no interest which be can soil by privaie sale or which can be sold in ezccuuon 
of a decree against him, ^‘xcept his interest in the fimi>‘*r. roofing and wood-work 
of the house. Naraiti Prasad v. Dammar (2) and Chitjjit Singh v. Kanhia (3) 
referred to. 

[F., 32 A.W.N (1302) 140 : R.. 27 A. 338 (341) = l A L.J. 673= A.W.N- (1904(240 ; 4 
A.L.J, 764= A.W.N (1907) 237; 6 A.L.J. 57 (58) = 1 Ind. Ca.s 321 (822( : 8 A.L.J. 

61 (64) = 9 Ind. Gas. 314 (316); 9 A.LJ. 701 (705); A.W.N. (1908) 282 : 20 

A.W.N. 183 : 4 N.L.R. 1S5 (167) ; 1 O G. 231 (250) ; D., 1 N.L R 93 (96).] 

The facts of this case are as follows : — 

The plaintiff came into Court alleging that about twenty-six years 
previously one Nand Kishore had received from his, the plaintiff's agent, 

• Appeal No. 29 of 1897 under s. 10 of the Letters Patent. 

(1) 23 L.J. Oh. 282. (2) 8 A.W.N. (1888) 125. 

. <8> 1 A.W.N. (1881(114. 
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parnsission to build a house on a piece of land in the village of which 
the plaintiff was zamindar, on the condition that it should be inhabited 
by Hand Kishore and his heirs, and alleging further that the house 
'which was built could not legally be transferred. Tlie plaintit'f also 
relied upon a clause in the tcn jib-ularz. The house so built by Nand 
Kishore was sold in execution of a decree against a son of Nand Kishoro 
and purchased by one Chote Lai. The plaintiff zamindar asked for a 
idecl'iratioD of his right to tlie land on which the house stood. Kurthor 
that he should be put in possession of that land, the auction-purchaser 
being ordered to lemove the materials of the house, or if the Court saw tit, 
being ordered to receive from the plaintiff the value of those materials. 

The Court of first instance (Munsif of Muttra) gave the plaintiff a 
decree declaring (what was never seriously contested) that the site of 
the house had not been and could not be sold in execution of Chote Lai’s 
decree, and dismisse 1 the rest of the plaintiff's suit. Tliis decree was 
affirmed on apoed by the Subordinate Judge of Agra. 

The plaintiff appealed to the High Court, and ids appeal coming before 
a single Judge was dismissed on the ground that no custom of inalienability 
or special agreement not to alienate C^fiO] the liouse had been proved. 

Prom this judgment the plaintiff’ apuealed under s. 10 of the Letters 
Patent. 

Mr. B. E, O’Cowor, for the atmellants. 

Pandit Sundar Lai and Pandit Baldeo Ram Dave, for the respondents. 

JUDGMENT. 

Edge, C.J., and Borkitt, J. — This appeal has arisen in a suit 
brought by the zamindar against the occupiers of a house in the abadi of 
bis village and ogainst one Chote Lai, who purchased at auction-sale under 
a decree against the occupiers such rights as the occupiers had in the 
house. The occupiers made no defence to the suit. Chote Lai only has 
defended the suit. The plaintiff alleged a special agreement under which 
the house had been originally built; he also relied upon the v'ojib' 
ul-nrz. He did not specifically set up in Ids plaint, or apparently in his 
argument before our brother Aikman in this Court, the real point on which 
this case must be decided, and that is that, according to the general and 
well known custom of thes« Provinces, a custom so well esiablislied that 
it may be treated as the common law of the Provinces, a person, agricul- 
turist or agricultural tenant, who is allowed by a zamindar to build a 
bouse for his occupation in the abadi, obtains, if there is no special con- 
tract to the contrary, a mere right to use that house for himself and his 
family so long as he maintains the house, that is, prevents it falling down, 
and so long as he does not abandon the house by leaving the village. As 
such occupier of a bouse in the abadi occupying under the zamindar, as in 
this case, he has, unless he has obtained by special grant from the zamindar 
an interest* which be can sell, no interest which he can sell by private sale 
or which can be sold in execution of a decree against him, except )iis 
interest in the timber, roofing and wood-work of the house. There is good 
reason why such a custom should have grown up and have been estab- 
lished. If it were otherwise, agricultural tenants or cultivators who, 
for the purposes of the cultivation of the agricultural lands of the 
village, were permitted by the zamindar to build or occupy a house 
in the abadi of the particular village might sell the right to occupy the 
[251] house to some person unconnected with the cultivation of the 
agricultural land in the village, and thus in course of time the abadi 
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provided and resei'ved by the zamindar for the use of those cultivating 
his lands would come to be occupied by persons in no way connected 
with the cultivation of the agricultui'al lands in the village. In such a 
case the zamindar would practically lose his rights in the abadi and 
would be compelled to restrict the area of culturable land in the village so 
as to provide sites for fresh houses for agriculturists. It might happen 
that a purely agricultural village, every single site in the ahadi of which 
belonged to the zamindar solely, might come to be a village, for example, 
of weavers, who neither paid rent to the zamindar nor promoted the 
cultivation of the agricultural lauds of the village. 

It is contended that it was for the plaintiff to prove a special cootracfc. 
In our opinion the plaintiff had only to rely on the common custom of the 
Provinces, and it was for the auction-purchaser, who alone defended this 
suit, to show that there was some special contract between the zamindar 
and the person of the predecessor of the person whose interest he bad 
bought which created, contraiy to the general custom, an interest which 
might be attached and sold in execution of a decree against the occupier. 
If the defendant, auction-purchaser, had set up, not a special contract, bub 
a local custom of the village in question by which an occupier of a house 
in the aW?, holding under no special contract, but merely occupying a 
house the site of which belonged to the zamindar. could sell his right to 
occupy or have it sold for him in execution of a decree against him, we 
should be prepared to hold that such a special custom was bad. 

Our attention has been drawn to the decision of the Court 2^arain 
Prasad Dammar (1). So far as that decision is based upon an assumption 
that, apart from special contract, the occupier of a house in the ahadi under 
the zamindar has any interest in the occupancy of that house which can 
be sold privately or by auction sale we entirely dissent from it. The 
[252] occupier’s right is a mere personal right of residence. The other 
case to whicli wo have been referrred is Chajju Singh v. Kanhia (2). 
There the Full Bench held that the zaraindars of a village are, as a rule 
and presumably, the owners of all the house sites in the village, and that a 
house left unoccupied by a tenant lapses to the landlord in the absence of 
heirs or of other lawful assignees of the last occupier. Other lawful 
assignees ” must not bo understood to mean purchasers by private or 
auction-sale from such occupier. 

Chote Lai, the only defendant defending this suit, has made out no 
case. This appeal must bo allowed. We give the plaintiff a decree 
declaring that the occupiers of tlio house had no right, except to the timber, 
the wood-work and the roofing, which could be sold in execution of a 
decree against them, that a right to occupy the house was not transferable 
by sale either private or in execution of a decree, and a decree that the 
plaintiff be put in possession of the site claimed. Chote Lai vrill be 
allowed thirty days from the notification of this decree in the Court 
below to remove such of the materials of the house as were not part of 
the land ; that is, he cannot remove the walls of the house if they ^ 
constructed of soil belonging to the village. We allow this appeal wi8n 
costs in all Courts. 

Appeal decreed. 



(1) 8 A.W.N. (1868) 125. 
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20 A. 252 = 18 A.W.N. ^808) 32. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice^ and Mr. Justice Burkut. 

Diwan Singh and others [Defendants) V. Jadho Singh 

[Blaintiff)* [31st January, 1898.] 

Act No. Ill of 1897 (Indian Begislration Act), s. 60~Beo^stcred o.nd unregistered docu. 
ments — Priority— Notice . 

Held that s. 50 of the Indian Registration Act. 1877, will not avail to give the 
holder of a subsequent registered deed priority in resooct of his deed over the 
holder of an earlier unregistered deed, not being a compulsorily registerable deed, 
if In fact tbo holder of the registered deed has at the time of its execution notice 
of the earlier unregistered deed. 

[R., 25 A, 366 = 23 A.W.N, (1903) 81.] 

[N.B.— This is an appeal from a judgment of Aikman. J.. reported m 19 A. 145.— Ed ] 

[253] The suit out of which this appeal arose was a suit to recover 
money due under a mortgage-bond held by the plaintifi’, dated the 14th of 
January 1893. The mortgage was for a sum not exceeding Rs. 100, and 
was not registered. Subsequently to the date of this mortgage the mort- 
gagee sold the mortgaged property by a registered sale deed, dated the 9th 
January 1895. The defendants to the suit were the mortgagor and the 
vendees. 

The Court of first instance (Munsif of Phaphund) decreed the plaint- 
iff’s claim against the mortgagor alone, holding it not established that at 
the time of the execution of their sale-deed the vendees had notice of the 
prior unregistered mortgage. 

The plaintiff appealed, and the Lower Appellate Court (Subordinate 
Judge of Mainpuri), finding that the vendees had in fact had notice of 
the plaintiff’s mortgage and therefore could not claim priority under s. 50 
of Act No. Ill of 1877, decreed the plaintiff’s claim also as against the 
defendants vendees. 

The defendants vendees appealed to the High Court, and their appeal 
coming before a single Judge of the Court was dismissed (see I.L.R., 
19 All., p. 145). From that judgment the defendants vendees appealed 
to the High Court. 

Munshi Madho Prasad, for the appellant. 

Mr. Muhammad Ishaq Khan, for the respondent. 

JUDGMENT. 

Edge, C.J., and Bubkitt, J. — In this case it is contended in appeal 
that the holder of a registered deed of sale of immoveable property wlio, at 
the time of the making of his contract of sale, had notice of a prior 
unregistered mortgage, which did not require registration, was entitled to 
priority by reason of s. 50 of the Indian Registration Act, 1877, over the 
holder of the unregistered mortgage. The rule of equity on this subject 
which has always been followed in this Court has been applied by our 
brother Aikman in the decree from which this appeal has been brought. 
We dismiss this appeal with costs. 

Appeal dismissed. 

■ ■■> > ^ ii.i> ■ ■■■ 4 - ■ ' ■ — 

* Appeal Noi 87 of 1697, aoder a. 10 of the Letters Patent. 
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APPELLATE CIVIL. 

[254] Before Mr. Justice Blair nndMr. Justice Aikruan. 


Jaikaran Bharti (Plainliff) v. Raghunath Singh [Defendant). 

[31st January, 1898.] 

Civil Procedure Cede, s.s 2M, 258 -Kxecutiori of decree -Suit to i^et a<ii(ie a s%le on the 

groutui of an adfustnient of the decree out of Court —Adjustment not certified-' 
not maintainable. 

hJeld tbsit DO separate suit would lio to sat ft b<Al6 held in exccucioti of a 

decree on the ground that, the decree had b9en adjusted oui of Court svhen in 
fact no siich adjustmeno of the decree had been certified in the manner provided 
hy s. ‘268 of the Cole of Civil Procedure. Shadi v, Qanga Sahai il) and Kalyan 
Singh v Knnita Prasad (21 distinguished. Ishan Chunder Bandnpodhya v. 
Jnd'O Narain Gosmtni (3J and Pat Dasi v. S^artip Chand Mala (4) not followed. 
Prosunno Kumar Sanyal v. Kali Das Satt^af (5|. Azizin v. Matuk Lai Sahu |6) 
and Bairagulu v. Bapanna (7) referred to. 

[R., 31 C. 480 =8 C.W.N. 395 ; 13 C.P.L.R. 177 (179) ; D., 17 C.P.L.R. 60 (62).] 

The (acts of this case sufficiently appear from the judgment of 
Airman, J. 

Mr. Eoshan Lai and Maulvi Ghilam Mujtaba, for the appel- 
lant. 

Mr. Abdul Majid, for the respondent. 

JUDGMENT. 

Blair, J. — This is a plaintifl’s second appeal. His suit has been 
dismissed by the Court of first instance and also by the Lower Appellate 
Court. The suit was brought to set aside an auction-sale which had 
taken place in execution of a decree in a suit for sale. The point raised 
in appeal is that the Courts below were wrong in holding that ss. 244 and 
13 of the Code of Civil Procedure bar the suit. 

In the course of the proceedings in execution the parties agreed to 
refer tlieir differences to arbitration and to abide by the award which 
should be made. Such an award was made, but it was not certified to 
the executing Court, as required by s. 2o8 of the Code of Civil Procedure. 
The execution was proceeded with in soite of objection taken, and the 
property was sold and bought [255] m by the decree- holder. The 
judgment-debtor in that suit is the plaintiff and appellant here. 

.\n argument has been addressed to us on behalf of the appellant 
based upon the amendment of s. 258 of the Coda of Civil Procedure 
made by the Civil Procedure Code Amendment Act of 1888. The words 
in the Act of 1882 were — No such payment or adjustment shall bo 
recognize J by any Court unless it has been certified as aforesaid.” In 
the amending .\cb the substituted words are : — ” Unless such a uayment 
or adjustment has been certified as aforesaid, it shftll not be recognized as 
a payment or adjustment of the decree hv any Court executing the 
decree.” The argument was that it w.4s a reasonable inference to draw 
from the words of limitation imported by the amendment that the 

• Seooud Appeal, No. 999 of 1895. from a decree of W.P, Wells, Esq . Distri®* 
Judge of Shftbjftbftii pur, d'ited the llth June 1895, coofirestng a decree of Rai Banwftfi 
Lai. Subordinate Jud^e of Sb^bjah^npor, d\ted the 2lst February 1895. 

(1) 3 A. 533. (2) 13 A. 339. (3) 9 0. 788. (4) 14 0. 376. 

(6) 19 O. 683. (6) 21 0. 437. (7J 16 M. 302. 
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A •• * ^ - A __ recognition of payments 

of adjustments by Courts other than those executing the decree in 

question. My attention has been called to sundry cases, two of wliich 
have been the subject of decision in these Provinces. The first is the 
case of Skadi v. Ganga Sahai (l). In that case a payment had 
been made by a judgment-debtor in satisfaction of a decree, but such 
l»yment had not been notified to the executing Court. The Court proceed- 
^ to execute the decree on the application of the decree-holder. The 
judgment-debtor then brought a regular suit to recover the money which 
be had paid to put an end to the execution proceedings. It was held that 
the suit could be maintained. But the reliefs asked for in thfit suit con- 
tained no prayer asking that the execution proceedings in the prior suit 
should be set aside or otherwise interfered with. That case is tlierofore in 
a very material particular distinguishable from the one with which we are 
now dealing. In another case Kalyan Singh v. Kamta Pramd (2) it was 
held by a single Judge that a suit would lie in the following circumstances. 
Pending the execution of a decree an adjustment by transfer of some trees 
to the decree-holder had been made, but not certified. In a lat-^r suit 
brought by another plaintiff against the same judgment-debtor, [256] it 
was sought in execution to attach the trees in question. The decree-holder 
in the previous suit objected that the trees wore his by virtue of the un- 
certified adjustment. The objection being disallowed, the objector brought 
a regular suit to establish his right to the trees. It was held that the suit 
was maintainable. In this case also ro setting aside or modification of exe- 
cution proceedings in the first suit was asked for. Two cases have, however, 
bwn cited for the appellant which appear to be authorities in favour of 
his contention. In the case of Ishan Chiinder Bandopadkya v. Indro 
Narain Gossami (3) and in the case of Pat Dasi v. Sharup Chand Mala (4). 
suits to set aside execution proceedings in the course of which adjustments 
had been made, but not certified, were held maintainable. In my opinion 
the decisions in those cases cannot now be held to be law. They are 
disposed of by the decision of the Privy Council in Prosxtnno Kitmar 
Sanyal v. Kali Das Sanyal (5). The suit in that case was a suit to have 
set aside a sale in execution proceedings of certain zamindari, on the 
allegation that the decree-holder had madewitli certain co-sharers in the 
zamindari an agreement that their shares should be exempted in execu- 
tion. The agreement was not notified to the execuiing Court, and those 
shares were sold. In appeal in a suit to set aside the sale ihe Committee 
of the Privy Couooil held that s. 244 of the Code of Civil Procedure barred 
the plaintiff's suit, inasmuch as the question which had arisen was a 
question arisiog between the parties to the suit in which the decree was 
passed within the true intent and meaning of s. 244 of tlio Code of 
Civil Procedure. The decision of their Lordships was followed by a 
majority of the Judges who decided the case of Azizan v. Matuk Lai 
Saku (6). In my opinion, the ruling of the Judicial Committee of the Privy 
Council in Prosunno Kumar Sanyal v. Kali Das Sanyal governs this case, 
and is faial to this appeal, I would dismiss the appeal. 

[257] Aikman, J. — I am of the same opinion. Amrit Gir, the father 
of the plaintiff, gave the defendant, Raghunath Singh, a mortgage over 
certain property. After the death of Amrit Gir, the mortgagee brought 
a suit against the plaintiff upon his mortgage-deed, obtained a decree, and 


(1) 8 A. 686. (2) 13 A. 389. (3> 9 G. 788. 

(4) 14 0.876. (5) 19 C. 683-10 1. A. 166. (6)31 0.437. 
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in execution thereof brought the hypothecated property to sale. The 
execution was transferred to the Collector, by whora the property was 
sold. It was purchased by the mortgagee decree* holder. The plaintiff 
Jaikaran Gir, in the course of the execution proceedings, filed an objection 
based on an allegefi adjustment of the decree which had taken place out 
of Court. His objection was disallowed, and, as stated above, the pro- 
perty was sold and purchased by the decree* holder. The plaintiff has 
now brought a regular suit to set aside the sale on the ground that the decree 
had been adjusted out of Court, flis suit was dismissed by the Subordi- 
nate Judge, whose decree was confirmed on appeal by the District 
Judge. The Courts below held that the present suit was barred by the pro- 
visions of s. 244 of the Code of Civil Procedure. The plaintiff comes here 
in second appeal contending tliat that section does not bar his suit. 
By the provisions of that section, all questions arising between the parties 
to the suit in which a decree was passed, and relating to the execution, 
discharge or satisfaction of the decree or to the stay of execution thereof, 
must he determined by order of the Court executing the decree, and not 
by separate suit. Now, it cannot be denied that tlie question which arises 
in this suit is one between the parties to the former suit in which the decree 
was passed, and in is clear to me that it is a question relating to the execu- 
tion of the decree. The cognizance of the suit, therefore, is barred by the 
provisions of s. 244 unless it can be shown that there is any other provi- 
sion of law which excepts it from that section. The learned counsel 
who appears in support of the appeal, relies upon the last paragraph of s. 258 
of the Code of Civil Procedure. In ray opinion, that paragraph cannot be 
taken as overriding the clear provisions of s. 244. As to this I concur 
with the learned Judges who decided the case oiBairaqulu v. Bapanna(\) 
[258] and with the majority of the Bench which decided the case of 
Azizan v. Matuk Lai Sahii (2). The plaintiff in this suit, if any adjust- 
ment of the decree took place out of Court, ought to have taken steps to 
have that adjustment certified to the Court. I do not think that his 
negligence in failing to take such steps can give the Court a jurisdiction 
which is clearly barred by the provisions of s. 244. It may be that he 
may have some other relief against his decree-holder, for instance, by a 
suit for damages, but I do not think that he can maintain a suit which 
would have the effect of nullifying a decree regularly obtained in a suit 
between him and the present defendant. For these reasons, I would dis- 
miss the appeal with costs. 

By the Court. — The order of the Court is that the appeal is 
dismissed. 

Appeal dimissed. 
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20 A. 288 = 18 A.W.N. (1898) 41. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitl. 

'fl 

Brij Bhukhan {Plaintiff) v. Durga Dat and others* ' 10 

(Defendants).'' [1st February, 1898.] i 

Jumcitciion— Ctvii and Revenue Courts^Act No. I of 1877 {Specific Relief Act\. s. 42 — 
hetters Patent, s, 10— Appeal— Appellant not entitled to be heard on poinis'not 
argued before the single Judge— Practice. • *g , 

A plaintiff brought bis suit in a Civil Court asking for a declaration ol his right 
to the possession of certain lands as a tenant at fired rates, or in the alternative 
for possessioo, alleging that the lands were the property of a joint Hindu family, 
of which he was a memher, that the family still rem-iined joint and that he was 
entitled as a member of such joint Hindu family to a one-third undivided share 
in this ancestral property. 

Held, that the Civil Court was competent to give the plaintiff a decree declaring 
that he was a member of the joint Hindu family, that the family still romuined 
joint, that the property in dispute was ancestral and had not been partitioned, and 
that the plaintiff was entitled to a one-third unidivided share ; further, that s. 42 
of the Specific Relief Aot would not apply to the suit, inasmuch as the Civil Court, 
if the plaintiff was found to be out of possession, was not competent to grant con- 
sequential relief in the shape of a decree fox possession as a tenant at fixed rates. 

[259] Held, also that in appeals under the Letters Patent, s. 10, an appellant 
is not entitled to be beard on points which be has not raised before the Judge 
against whose decree he is appealing. 

tR., 1 A.L.J. 703; D., 11 M.LJ.IO <19).] 
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The facts of this case sufficiently appear from the judgment of the 
Oourt. 

Munshi Hartians Sahai, for the appellant. 

Munshi Govind Prasad, for the respondents. 


JUDGMENT. 

Edge, C. J., and BurkITT, J. — The zamindar of the village in which 
Brij Bhukhan Pando. the plaintiff' in this suit, claims to be a tenant, 
sued Brij Bhukhan and other person^* for arrears of rent. Brij Bhukhan's 
oo'defendants denied that he was a tenant of the bolding, which apparent- 
ly was a fixed-rate holding. That we do not decide. The first Revenue 
Court decreed the claim for arrears of rent against the other defendants, 
but dismissed the claim against Brij Bhukhan on the ground that he 
bad not been properly entered in the Revenue papers as a tenant, and 
that a decree for r^nt could not be made against him until he had 
obtained an amendment of the record of rights and had been pro- 
perly entered in the record as a tenant. It is obvious that the Revenue 
Court did not actually or impliedly decide that Brij Bhukhan was 
not in fact, a tenant of the land in respect of which the rent was claim- 
ed. There was an appeal to the Collector, which was dismissed, but 
the Collector did not decide whether or not Brij Bhukhan was a tenant. 
He appears to have disposed of the case on the same lines as the first 
Oourt. Brij Bhukhan has brought this suit in a Civil Court, alleging 
that the lands in respect of which the suit for rent was brought in the 
Court of Revenue were ancestral lands belonging to a Hindu family of 
which be was a member, that the family was joint and that he was 
Entitled aa a member of that joint family to a one-tbird undivided share 


Appeal No. 47 of 1897, under s. 10 of the Letters Patent. 
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in this ancestral property. He asked for a declaration that he was 
a tenant at fixed rates of the lands and in joint possession of them with 
the other defendants to the suit in the Court of Revenue, who 
are defendants here, and for maintenance of such possession, and, 
the event of its being found that he was out of possession, [260] he 
asked for a decree for joint possession as a tenant at fixed rates. 
The first Court dismissed the suit. The Court of first appeal, partly on 
findings of fact and partly on admissions of the parties, found that the 
tenancy in question was part of tne ancestral property of the joint Hindu 
family of which tlie plaintifi and the defendants are members, and that 
there had been no partition, and gave in general terms a decree decreeing 
the plaintiff’s claim. It probal)ly would puzzle the Court of first appeal 
to say now precisely what was the decree which it gave, the relief claimed 
being in i lie alternative and the decree merely decreeing the plaintiff's 
claim generally. That is not the way in which decrees should be made. 

The defendants appealed to this Court from the decree in first appeal. 
The appeal came before a single Judge of this Court, and it was areued 
on behalf of the plaintiff, respondent to the appeal, on the basis that he 
was entitled to a decree declaring his right as a tenant and his right to 
be maintained as a tenant or to he put in possession as a tenant at fixed 
rates. On the case so presented, our brother Blair properly applied the 
decision in Ajudhia Rai v. Parmeshar Rai (1 1 and allowed the auDeal. 
No matter liow tho case had been presented to our brother Blair, it would 
have been necessary for him in any event to have allowed the appeal to 
some extent, for the decree of the Court of first aopeal doclaring>Brfj 
Bhukhan’s title as a tenant at fixed rates of the holding and his right to 
possession as such tenant and giving him possession as such tenant wag 
a decree which the Civil Court bad no jurisdiction to pass. Our brother 
Blair allowed the appeal, and, setting aside the decree of the Court of 
first appeal, restored the decree of the first Coiu*t dismissing the suit. 
The plaintiff has brought this appeal under the Letters Patent from the 
decree of our brother Blair. 

Probably, we should bo right in dismissing this apoeal, and certainly 
it will be necessary to dismiss it so far as it is based on the case which 
was argued before our brother Blair. It was many [261] years ago 
decided by the High Court at Calcutta, and rightly in our opinion, that 
in appeals under tho Letters Patent, an anpellant was not entitled to be 
heard on points which he had not raised before the Judgo whose decree 
be was appealing, that is, that it was not intended that in an appeal under 
the Letters Patent an appellant should be entitled to make a new case. 
That is a mle which is approved by all the Judges in this Court, and 
which certainly has been, and, so long as tho Court is constituted as at 
present, will be followed. 

However, in this appeal Brij Bhukhan’s case has been presented, not 
probably as an absolutely new ca«e, certainly in a different light from that 
in which \f> must have been put by another vakil who appeared for him 
before our brotber Blair. Mr. Haribans Sahai has contended, and 
think rightly, that the Full Bench decision in Ajudkia Rai v. Parmeshar 
Rai (1) does not preclude a Civil Court in such a case as this from giving 
a member of a joint Hindu family a decree that the family has been and 
still is joint ; that he is a member of it ; that the lands or property in dis- 
pute are and were ancestral property in the hands of the family and have 


(1) IS A. 310. 
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not been partitioned. He has also contended that it is immaterial whether 
his client is or is not in possession, as the proviso to s. 42 of the Specific 
Relief Act would not bar Brij Bhukhan’s claim to such a declaration, the 
Civil Court being the only Court which could make the declaration, and 
•the Civil Courr. having n^ jurisdiction to grant further consequential relief 
in the shape of a decree for pos'ossion as a tenant. We consider that 
that argument is well founded. We allow this appeal, and wo set aside 
the decree of this Court, and vary the decree of the Court of first appeal 
by giving the plaintiff a declaration that the holding, whatever its nature 
may be, is part of the ancestral property of a joint Hindu family ; that it 
has not been partitioned ; that the plaintiff and the defendants are mem- 
bers of that joint Hindu family, and that the plaintiff’s interest is a ono- 
third undivided share of that ancestral property; in other [262] respects 
the suit of the plaintiff is dismissed. As this suit was necessitated 
by the action of these defendants in t iking a very technical objection in 
the Court of Revenue, which in fact was ao objection without substance 
or merits, we give the plaintiff Brij Bhukhan Pande his costs in all Courts 
in this civil suit. 

Appeal decreed. 


20 A. 262 = 18 A.W.N. (1898) 32. 

.\PPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Durkitt. 

Hadi Ah (Defendant) v. Akbar Ali (Plaintiff)* 

[ist February, 1898.] 

.Muhammadan law— Dower— Widow's lien jar dower purely personal and not herilabU. 

The liea which a Muhammadan widow whose dower is unpaid may obtain on 
lands which have belonged to her deceased husband is a purely personal right 
and does not survive to her heirs Alt Muhammad Khan v. Azizullah Khan 
(1) and A;u6a Begam v. Nazir Ahmad (2< referred to. 

tR., 29 A. 640 = 4 A L.J. 521 = A.W.N. (1907) 221; 32!A. 551 (553) = 7 A.L.J. 567 (574) = 
6 Ind. Gas. 376.] 

This was an appeal under s. 10 of the Letters Patent from a judg- 
ment in second anpeal of Baoerji, J. The facts of the case appear from 
that judgment, which is as follows : — 

“The appellant brought tlifl suit out of which this appeal has arisen 
to recover possession of his share out of the estate of his deceased uncle. 
Karim Bakbsh, one of whose heirs ho was. The suit was brought against 
Huran Bibi, the widow of Karim Bakhsh, and Hadi Ali, the donee of a 
portion of the property from Huran Bibi. Hadi Ali is the son of a 
daughter of Karim Bakhsh, who predeceased Karim Bakhsh. The Court 
of first instance decreed the claim. Ao appeal was preferred by Huran 
Bibi and Hadi Ali. Huran Bibi’s appeal had reference to that portion 
of the estate which was not included in the gift to Hadi Ali. During the 
pendency of the appeal Huran Bihi died. Her legal representatives were 
her three daughters, who are admittedly alive, and not Hadi Ali, the son 
of a fourth predeceased daughter. The right as regards the property not 
comprised in the gift did not survive to Hadi Ali, therefore be alone could 

• Appeal No. 43 of 1897 under 8. 10 of ihe Letters Patent. 

(1) 6 A. 60. 10 A.W.N. (1890) llS. 
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not maintajn the appeal. As he was not one of the legal representatives of 
Huran [2633 Bibi he could not be brought upon the record in the place of 
HuranBibi, and as her legal representatives did nob apply to be made par- 
ties to the appeal within the time allowed by law, the appeal of Huran Bibi 
abated, and, so far as the property in respect of which the appeal is con- 
cerned, the decree of the Court of first instance became final. 

As regards the property which is the subject of the alleged gift to 
Hadi All, the lower appellate Court has found that Huran Bibi was in 
possession of it in lieu of her dower. She was not entitled to transfer 
that property by way of gift or otherwise, and the gift was not legally valid. 
Having been put in possession in lien of her dower, she was entitled to 
continue in possession so long as her dower debt remained unpaid : that 
was a right personal to her and became extinct on her death. Hadi Ali 
is not entitled to remain in possession of the estate left by Karim Bakbsh. 
The result is that the plaintiff is entitled to the decree granted to him by 
the Court of first instance. 

I allow this appeal with costs, and, setting aside the decree below 
with costs, restore that of the Court of first instance.” 

From this judgment the defendant Hadi Ali appealed. 

Babu Diirga Chamn Banerji, for the appellanb. 

Munshi Ram Prasad, for the respondent. 


JUDGMENT. 

Edge, C.J., and Burkitt, J. — This is an anneal under the Letters 
Patent from the decree of our brother Banerji. He decided that a lien 
for her dower which a Muhammadan widow had obtained on lands of her 
husband was a purely personal right and did not survive to her heirs. This 
decision is supported by Ali Muhammad Khan v. Azizullah Khan {1) and 
Ajuba Begam v. Nazir Ahmad (2). It is contended that the latter case is 
nob an authority, as it does nob appear that the widow had obtained the 
lien by consent of her husband’s heirs. In our opinion it is a very direct 
authority. Mr. Justice Mahmood held, rightly or wrongly, that the widow 

bad obtained a lien he may have been right or he may have been 

wrong on that point [264] and, holding than she had a lien he held that 

it did nob survive. We agree with our brother Banerji that such a 
lien does not survive, but is purely personal, and we dismiss the appeal 
with costs. 

Appeal dismissed. 


20 A. 264-18 A.W.N. (1898) 52. 

REVISIONAL CRIMINAL. 

Before Mr. J^lsiice Knox. 

Queen-Empress v. Ahmadi,'^ [Ist Febi-uary, 1898.] 

Criminal procedure Code, s. 208 — Evidence— Procedure — Duty of Magistrate inquiring 
into a case triable by the Court of to take Vie evidence of the witnesses 

produced by the accused, 

A Magistrate inquiriog into a oase aader Chapter X7III of the Code of Crimi- 
oal Procedure is not empowered to frame a charge or make out an order for 

• Criminal Revision No. 684 of 1897. 

(1) 6 A. 50. (2J 10 A.W.N. /1890) 115. 
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oommitment until and after be has taken all such evidence as the accused may 

produce before him for hearing. 

[DUl.. 36 0. 48 = 12 O.W.N. 1014 (1016) = 8 Cr.L.J. 221 = 1 Ind. Cas- 469 (470); 

P., 26 A. 177 (178) = a3 A.W.N. (1903) 215; R.. 13 Cr.L.J. 778 = 23 M.LJ. 

368 = 13 M.L.T. 116 (117) = (19l2) M W.N. 1243 (1244) = 17 Ind. Cas. 410 (411) ; 

17 Ind. Oas, 813 = 6 L.B.R. 129.] 

The facts of this case sufficiently appear from the order of the Court. 

Alston and Madan Molian Malaviya, for the appellant. 

JUDGMENT. 

Knox, J. — Musammat Ahmadi Begam was suspected of having com- 
mitted the offence of murder. The case was under inquiry with a view to 
commitment, if necessary, to the Court of Sessions. The evidence produced 
in support of the prosecution had apparently been put forward up to the 4th 
of December. On that date a petition was put in by Musammat Ahmadi 
Begam asking the Court to take the evidence of her witnesses under s. 203 
of the Criminal Procedure Code before taking her statement. Upon that 
petition the hrst order passed is dated the 4th of December, and was as 
follows: — “It is too late to pass an order now, as it is about 5 p.m.” 
With this order apparently the proceedings of tho 4th of December 
came to a close. I understand that the accused had witnesses present in 
Court on that day who could have been then and there produced and 
examined. In that case I do not understand what difficulty the learned 
[268] Magistrate could have had in passing the only proper order under 
the circumstances, namely, — “ those witnesses shall be heard either to- 
day or as soon as the Court re-opens to-morrow. ” This would have 
been in accord with what appear to me to be the very clear words 
of the Code, and would have obviated all the difficulties which arose 
from the way in which the Magistrate subsequently dealt with the 
case. 

On the 5th December, the accused pub in another petition bo the 
effect that, in the event of the Court deciding that her case must be 
committed to the Sessions, she wished to reserve her defence, and that 
she would in that Court make her replies to any questions that might be 
pub to her for the purpose of enabling her to explain any oiroumstauca 
appearing in the evidence against her. It was optional and entirely 
within the power of the accused to put in an application of this kind. 
The fact that she did do so would not absolve the Magistrate from his duty 
in carrying out the provisions of the law and from examining her, whether 
she answered or refused bo answer. I mention this because of the order 
subsequently made by the learned Magistrate, from which it would 
appear that he thought that as soon as the accused reserved her 
defence he was not absolved from the duty of asking her (or her state- 
ment. bub he was absolved from the equally imperative duty of taking all 
such evidence as was produced on her behalf. 

On the petition of the 5th of December the Magistrate writes that he 
must ask the accused herself what statement she has to make, in spite of 
what he berms an attempt on the part of the barrister for the accused to 
waive its right to examine the accused vested in it by s. 342 of the Code 
of Oriminal Procedure. Bub he declined to hear the evidence tendered on 
her behalf, and then and there committed the accused for trial before the 
Court of Sessions. The Magistrate was nob empowered to fraine a chaige 
or make out an order for commitment until and after he had taken all 
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such evidence as the accused produced before him for beariog. I accord- 
ingly set aside the order of [266] commitment and return the case to the 
Deputy Slagistraco of Gorakhpur with directions to give notice to the 
prosecution and to the accused of a convenient day, and on that day to 
hear all and such evidence as may he produced on hehalf of the accused 

and after that to complete the inquiry according to law. Let the record 
be returned. 


20 A. 266 = 18 A.W N. (1898) 34. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Juittice, and Mr. Justice Burkitt. 

MuzaFFAH Ali Yinxia {Defendant) u. KedaR Nath {Plaintiff)." 

[2nd February, 1898.] 

Cit>i? Procedure Code, .^.s. 556, 55^—ApplicotioH to au appeal dismissed fx pufte 

When an application is made to restore ao appeal which has been dismissed 
ex parte (or default of appearance the applicant must produce all his evidence in 
support t'f the application before the Court to which it is made. If he docs not 
do so and the application is dismissed, he cannot be allowed to supplement such 
evideD«-e in a Court of appeal on appeal from the order dismissing bis application. 
Hari Dos Mukerji v. Radha Kishen Das (1) followed. 

[R., 31 C. 150 (152J.] 

In this case an appeal was dismissed bv tlie Additional District 
Judge of Morad-ibad for default of appearance, the pleader for the appel- 
lant being absent when the appeal was called on for hearing. An appli- 
cation for the restoration of the appeal to the list of pending apoeals was 
made, hut no affidavit in support of such application was filed therewith. 
The Additional District Judee dismissed the application on two grounds, 
first, that it was not accompanied by aii affidavit, and, secondly, that it 
disclosed no sufficient cause for the failure of the appellant or bis pleader 
to appear. Against this order of dismissal the applicant appealed to the 
High Court, ten.iering an affidavit in suopo -t of his petition for restora- 
tion of the appeal. 

Maulvi Abdul Majid, for tbe appellant. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

[267] Edge, C.J , and Burkitt, J. — No affidavit in support of the 

application was filed in the Court below. Affidavits are necessary, not 
only for the information of the Court but for the information of the ocpo* 
site side, and an affidavit should have been filed in the Court below. We 
agree with the decision of this Court in Ban Das Mukerji v. Radha 
Ktshan Das (l) and dismiss this appeal with costs. 

Appeal dismissed. 


* First Appeal, No. 87 of 1897. from an order of F. E. Taylor, Esq , Additional 
District Judge of Moradabad, dated the 9th August 1897. 

(1) 10 A.W.N. (1890) 166. 
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20 A. 267 tP.C.) =2 C.W.N. 273 = 25 I.A. 34 = 7 Sar. P.C.J. 279. 

PRIVY COUNCIL. 

PRKSENT : 

Lords Hobhouset Macnaghten and Davey, and Sir R. Couch. 

[On appeal from the Hif/k Court for the North-Western 

Proviiices at Allahabad.] 


Balwant Singh (Plaintiff Appellant) v. Rani Kishori 

(Defendant Respondent). 

[7th and 8bh December, 1897, and 18th February, 1898.] 

Hindu law — Mitakskara-^Potver of a virmber of a Joint fainily to alienate sel/ acquired 
immoveables — Construction o/ it’ords of a sanad granting on absolute estate of in- 
heritance — Change of ancestral character of immoveables — Mortgage atid foreclosure 
—Bona fide re- acquisition for value by the mortgagor's de->cendant. 

A father, being a member o< an undivide 1 family subject to the Miiakshara, 
can exercise fuU power of discosition at his own discretinn over immoveables 
which be has himself acquired, as distinguished from ancestral property. 

The immoveables alienated by a fstber’s gift, disputed by his son, partly con- 
sisted of zsmindari rights iu villages which hid been, at one time, anc«:.stral in 
the family, but had bee'i transferred satisfy the debts of an ancestor, and bad 
been acquired back by his de-cendant, the donor. As to one of the^e villages 
the Courts befow had difiered whether it was self-acquired property iu the donor’s 
bands- It had been mortgaged by the ancestors ; and the mortgage bid been 
foreclosed, under Regulation XVII of 1806, before having been re-acquired by 
the donor. 

That the foreclosure, and re-acqnisition were genuine were facto found upon 
evidence, including that of prior, concurrent, decrees mainiainiog tbo foreclosure, 
as between other parlies 

Held, that the re-acquisition was not a redemption of an estate inherited from 
an ancestor, and merely incumbered ; but that the once aoccstral character of 
this village bad been dest royed by the foreclosure. Like the other village.^ alienat- 
ed by the father’s gift it was self-acquired by the donor. 

[268] Other immoveable property comprised in the gift ooosisted of a malikana 
payable out other villages conferred upon the donor hy a Government sanad 
granting a muifi on seven villages to him (or life, and declaring that "‘the 
” zamindars who now pay the revenue will pay it to him, and after him they 

shall evnr pay ten percent, as malikana allowance to bis heir after the deduc- 
'* lion of Government revenue for generation aftoc generation.” 

Held, that the grant of the malikana was absolute to tbo one grantee : that 
there were not two gift^, one f >e life to the grantee, and the other a distinct gift 
after his death, to the person who should then be bis heir. Tbe malikana 
formed part of the grantee’s heritable property and was self-acquired. 

Held, also, in reference to the High Oourbs’ Aot, 1861, in which no time is 
mentioned for too appointment of an acting judge on the occurrence of a vacanoy, 
that such an appointment could not be questioned on the ground of its not 
having been made until after a period alleged to be unreasonable. 

[R.. 80 A. 197 (^241 = 6 A L J. QOO-A.W.N. il908j 79; 15C L.J.97 (104) -7 Ind. Gas. 
427 = 16 0.>V.N. 624 i53l) ; 16 C.L.J. 617 (5741 = 16 Ind. Gas 257 (294) = 16 
O.W.N. 1105 (1139) = 13 Or. L.J. 609 1646); 8 Ind. Gas. 999 (1036) = 97 P.R 
1910=142 P.W.R. 1910; 16M.L J. 491(493); 5 M.L.T. 67(69) = 82 M. 877 
= 2 Ind Cas. 519 (620); 150 P.R. (1907i; Codb.. 91 A. 460 f478) = 22 M. 398 (415) 
{P.C.) = 9M.L.J. 67 (77).] 

Consolidated appeals from two decrees (14th August 1893) of the 
High Court. 

The first decreed the respondent’s appeal from a decree {28th January 
1890) of the District Judge of Mainpuri. The second dismissed the 
appellant's cross-appeal from tbe same decree; the effect of the two 
decrees of the app)ellate Court being that the suit was dismissed. 
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1898 The suit out of which these appeals arose, was brought by the appel- 

Feb. 18. lant who was the only son of the late Eaja Jaswant Rao, 0 S.I., who 

died on the 24th August 1879. The claim was for estate that had belong- 
Privy 0 (i jq the late Raja, now in the possession of his widow, Rani Kishori, the 
Council, defendant, who set up a title to it under a deed of gift, dated the 4th 
2o'i~^67 1975. By that deed the Raja conveyed to Rani Kishori what 

■ was virtually the whole of his property to the exclusion of the plaintiff, 
C W N M 3 - another wife who was then deceased ; and to this son the Eaja 

■ ' ■ ~ left only an allowance of Rs. 100 a month, and this dependent upon his 

n n'r conductiog bimself to the widow's satisfaction. The suit alleged the 
" * 5 ' ■ invalidity of that gift. 

' All the facts material to this report appear in their Lordships' 

judgment. 

The two Courts below concurred in findings of fact disentitling the 
plaintiff to the greater part of the estate claimed, which [269] consisted 
of zamindari, muafi, and malikana, interests in villages, and of moveable 
property. 

The principal question among those now raised was whether, under 
the Mitakshara, if the property comprised in the deed of gift of 1895 
had been acquired by the late Raja bimself, ho could deal with it at bis 
own discretion: the plaintiff contending that the gift must be set aside, 
whether the property vvas ancestral or self-acquired. Another question 
related to whether the property, given by the deed feU within the descrip- 
tion of self-acquired, or was ancestral. There was a third question ; 
whether a malikana granted by sanad to the Raja and to bis heir was, in 
regard to the words of inheritance, the Raja’s own nroperty to give away, 
or there was a gift over to the hair over which the Raja had no control. 
Also whether one of the judges who had beard the appeal had been duly 
appointed was now disputed. 

The above principal question of Hindu law was applicable, after the 
concurrent findings of fact below in regard to the bulk of the estate 
claimed, only to five villages. And the subordinate question, whether 
they all were rightly under the description “ self acquired," applied, as 
far as this appeal was concerned, only to one village; inasmuch as the 
two Courts below had concurred upon facts, proving that four of the 
villages were in that class of property, and in finding that the four were 
80 . 

It was ground common to both parties that the zamindari interest in 
the five villages had, at one time, formed part of the ancestral property of 
the family, having been inherited by the late Raja Jaswanfc’s father, Rao 
Khaman Singh ; and it was found by both Courts that, to satisfy the 
debts of Kaman Singh, the ancestral property had been sold or trans- 
ferred. Both Courts had also found that four of the five villages bad 
been re-acquired by the Raja Jaswant without recourse to any ancestral 
funds. The District Judge, however, had been of opinion that the 
fifth, named Bakewar, had not been so dealt with as to have got rid 
of its ancestral character in the hands of the late Raja when he 
made the gift of the 4bh of September 1875. But the High Court 
[270] on the contrary, had found that the re-acquisition by the late Raja 
out of his own resources applied to Bakewar as well as to the other four 
villages, and that this village was his self-aoqnired property as well as the 
others. 

The question as to whether the malikana passed by the Baja s gift 
to bis wife, as being the donor's property, arose on the oonatruction of * 
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jaghir sanad, dated the 6th of April 1861, from the Government to the 
Raja. That sanad entitled him to a muafi, or remission of the revenue 
apOD seven villages, including the five above referred to, and declared that, 
after him the zamlndars shall ever pay ten per cent, as nsalikana 
allowance to his heir, after the deduction ot Government revenue, for 
generation after generation.” 

First . — In regard to the question whether a member of an undivided 
family has or has not the power to alienate at bis discretion self-acquired 
jjroperty the judgment of the District Judge was as follows: — *’ The 
' authorities on the point are reviewed in para. 318 of Mayne’s well- 
* known work on Hindu Law and Usage. 4th edition, from which it will 
' be seen that the tendency of the later decisions is to bold that a father 
** may dispose of his self-acquired property in any way he pleases. Fol- 
** lowing the latest rulings, I hold that, if the property referred to in the 
“deed of gift was Raja Jaswant Rao’s self-acquired property, be could 
“ deal with it as bo saw fit ; and bis disposition of it cannot be successfully 
“ attacked by the plaintiff. It will follow that so far as it can be shown 
' that the property omprised in the deed of gift is ancestral, to that 
“extent the deed must be held to be invalid, and the plaintiff entitled to 
succeed, whilst on the other hand, the deed will hold good in respect of 
all property shown to be self-acquired. 

** Secondly . — The plaintiff comes into Court alleging that the transfers 
** of the five villages, in which his father possessed zamicdari rights, weref 
** fictitious, and that his father all along remained in possession of them. 
** It was necessary for him to prove C271] this allegation and I 
*' hold that as to the four villages Lakhman, Berikbera, Aheripur and 
** Indraokhi, he has failed to do so. His claim, therefore, as regards 
“ these villages must be dismissed. As to the fifth village, Bakewar, the 
“ case stands on a different footing from that of the other villages. 
“ From documentary evidence filed in the case it appears that it was 
“ mortgaged by Rao Khuman Singh to one Kunjbehari Lai by a deed of 
** conditional sale executed on 19th August 1839. It had been previously 
“ mortgaged to one Mabant Lachman Das in 1836. On the death of 
'* Khuman Singh, which took place in 1845, litigation took place between 
** the rival mortgagees. The dispute between them was referred to arbi- 
“tration and decided on the llth May 1846, the result being that 
“ Kunjbehari Dal paid off the amount due to the prior mortgagee. He 
“got a decree on the 20th of March 1854, to have his name entered as 
“ proprietor, and Jaswant Rao's name expunged. But in a suit between 
“ him and Jaswant Rao, decided on the 19th of August 1869, it was 
“ held that this decree was never executed and had become barred by 
“ lapse of time, and that Kunjbehari Lai had been in possession only as 

“ mortgagee. , , ^ 

“ Evidence has been given on behalf of defendant to prove that on 
“ the a2nd of June 1858, in lieu of a payment of Bs. 4,526-12-0 received 
“ from Thakurain Adhar Kunwar, through Jaswant Rao, her general 
** manager, and Sheo Cbaran Lai, her agent, Kunjbehari Lai gave up the 
“decrees he had, and declared his foreclosure proceedings cancelled (sM 
“No. 104 of defendant's documents). The defendant's counsel contends 
that tbie was a sale of the proprietary rights of the village; but this is 
a contention I cannot sustain. In the suit above referred to, decided 
“onAhel9bhof August, 1869. it Was held that Kunjbehari Lai was m 
possession of the village only as mortgagee and the amount paid, which 
is less than the annual revenue of the village, bears out the plamtm s 
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contention that what took place on the 22nd of June 1858 was nothing: 
but the discharge of an incumbrance on the village. On an application 
^ to a Revenue Court of March IBtb, [272] 1868, Jaswant Rao represented 
^ it as having been in his proprietary possession up to that year^ 
‘‘and as always having been entered in his name. Although in 
the deed of gift he asserted that this village had been bestowed 
on him by Adhar Kunwar, this is without foundation, as I consider, 

^ This village is nob included in the deed of 1871 by which 
‘I she conveyed to Jaswant Rao the villages of Lakhman, Berikhera, 

^ Aheripur, aud Indraokhi, and no reason is suggested for this exclusion. 

‘ Tne evidence adduced to prove the gift is extremely feeble.. ..To bold 
that a transaction of this nature has the effect of destroying the ancestral 
character of property would be a most dangerous doctrine, as it would pub 
it in the power of any Hindu father to defeat his children’s rights by a ' 
‘ temporary alienation of the property he himself had inherited. The cod' 
elusion I come to, then, as regards this village, is that Jaswant Rao 
’* inherited the proprietary rights in it from bis father ; that he had, there- 
fore. no DOwer to convey these rights to his wife, and that in respect of 
“ tliis village the plaintiff' is entitled to a decree.” 

Proceeding to another class of property included in the gift, viz., the 
assigned revenue of seven villages, the District Judge said : — “ The effect 
"of the grant as regards the seven villages, of which the Raja did not own 
‘ the proprietary right, was that the zamindars of those villages had to pay 
‘ their land revenue to him as long as be lived, instead of to the Govern- 
ment, and after his death had to pay a percentage of it to bis successor. 
“I am of opinion that an estate of this nature is sell-acquired property, 

“ and in this opinion I am borne out by the views expressed in para. 262 
” of Mayne’s Hindu Law and usage, where it is laid down that estates 
'* conferred by Government in the exercise of their sovereign power become 
“ the self-acquired property of the donee, whether such gifts are absolutely 
“new grants or only the restoration to one member of the family of 
“property previously held by another but confiscated.”.. As to the 
“ten per cent, malikana allowance fronn the other villages it was for the 
“ plaintiff to show that his father had no power of disposing of it. aud 
" that [273] be, the son, was entitled to succeed to it under the terms of 
“thesanad. Tnis contention, in my opinion, is likewise unsound.” The 
decision, accordingly, was that the plaintiff’s claim to this part of the 
assigned revenue failed. 

On appeal and cross appeal to the High Court the three principal 
points were dealt with as follows in the judgment of a Divisional Bench 
(Knox and BurkITT, JJ.). First, as to the general question of the right 
to dispose of self-acquired immoveables the Court said : — 

“ There is a last plea in the memorandum of appeal to the effect that 
“ Raja Jaswant Rao was not competent to disinherit his only son. the 
“ appellant. To this plea the learned counsel for the apnellant made no 
“ allusion beyond stating that h© did not withdraw it. The respondent's 
“ counsel did not answer the plea. An attempt was made on behalf of the 
“ appellant at the very end of the reply to address us upon it. We, however, 

“ ruled that, under the circumstances, it was nob competent to the learned 
“ counsel to address any argument to us then for the first time. The plea 
“ will be dealt with towards the end of our judgment in this appeal.” 

At the end, however, it was added “ In the view of the above facta 
no necessity arises for coneidering the plea. " 
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Secondly, the Judges considered the question as to the vilUge Bake- 
war, holding that the lower Court had arrived at a wrong conclution in 
regard to it. by reason of overlooking the fact that this villape had 
lost its ancestral character as soon as the year of grace allowed by 
Reg. XVII of 1806 expired in 1854. They continued thus : — “ Brom tliat 
‘ flate Kunjbehari Lai became absolute proprietor. Even grauling tliat 
“ the effect of the decree of the 19bh of August 1869, in the suit to 
which we shall next refer between Kunjhehari LhI and Jaswant Rao. in 
** which it was heM that Kunjbehari Lai had been in possession oiply as 
mortgagee, gave Jaswant Rao the status of proprietor with a riglit to 
redeem, he would be proprietor of self-acquired, not of ancestral pro- 
“perty. 

[274] ' When Kunjbebari Ld transferred his riglns in Bakowar to 
“ Thakurain Adhar Kunwar he realized that he was proprietor. Otherwise, 
"there would have been no force or meaning in bis pretence to set aside 
"and annul the foreclosure transaction — an act which he had absolutely 
" no power to do. As full proprietor, he transferred to Thakurain .Adhar 
" Kunwar thereby naaking her full proprietor. It seems to us that this 
" document did not receive the force and construction which it should 
" have received at the hands of the lower Court. It supplements and 
" corroborates the evidence given by Gursahai. 

" In 1869 the village became again the subject of litigation. This 
"time between Kucjbehari Lai and Raja Jaswant Rao, and in that suit 
"the extraordinary decision was arrived at that, as Kunjbehari Lai had 
"never executed his deciee of the 20th March 1854, and it had become 
"barred by lapse of time, Kunjbeliari Lai hud been in possession only as 
"mortgagee. The Court of first instance appaiently accepts the condu- 
"aion, and holds tnat Bakewar never pu'^sed out of the hands of Kbuman 
"Singh or his family, and that Kunjbehari Lai never had any higher title 
"in regard to it than that of mortgagee. This conclusion is attacked by 
"the appellant. He contends before us that Kunjbeliad Lai, hy his 
"decree of the 20th of March 1854, became full proprietor overtire village, 
"and that on that day at any rate Bakewar ceased to be ancestral pro- 
"perty. 

"It appears to us that t'^ere is great force in this contention. Ui«der 
"Reg. XVII of 1806 the conditional sale-deed had been judicially 
"declared aosolube, aud nothing more was neerled to clothe Kunjbehari 
"Lai with the status of full proprietor. He had been in possession as 
"mortgagee, bub from the date of the decree of the 20th of March 1854, 
"bis possession as proprietor became at once adverse to that of Jaswant 
"Rao, and the property ceased to be that of Jaswant Rao s in any sense 
"ancestral or otherwise. It matters little that by the endorsement on the 
"decree above alluded to, vtz , the endorsement of the 22nd of Juno 1858, 
"Kunjbehari Lai professed to set aside the foreclosure proceedings and 
" [275] to render them null and void ; no words and no document of his 
" could effect such an act or could restore to Bakewnr its former condi- 
" tion, viz.t that of ancestral property in the hands of Jaswant R«o. 

" The language of s. 8 of Regulation XVII of 1806 is very clear 
" and precise, and provides that if the mortgagor, in this case Raja 
"Jaswant Rao. shall nob redeem the property, the property mortgaged in 
"the manner provided for by s. 7 of the same regulation, the mortgage 
" will be finally foreclosed and the conditional sale will become conclusive. 
" Thakurain Adbar Kunwar held tbe village for some months, and then 
** made it over to Jaswant Rao. In 1668, Jaswant Rao sold the village 
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to Stieo Narayan, and immediacely upon the sale arose the litigation of 
^ 1869. between Kunjbehari Lai and Raja Jaswant Rao which ended in 
the decision above referred to. 

The respondent takes his stand upjn the judgment and decree of 
1869, that was delivered in the suit above-mentioned, brought by Kunj- 
^ behari Lai for establishment of right to, and maintenance of possession 
^ over, Bakewar, and to set aside a sale-deed under which Raja .Taswant 
^ Rao had, on the loth of February 1863, conveyed it to Sheo Narayan. 

^ It is a most involved and in many places obscure judgment, but there 
^ was no doubt that under it Kunjbehari Lil's claim was dismissed, and 
^ it was held that the foreclosure proceedings wore fictitious, the only object 
being to save the property. 

In considering the value of this judgment it must not be forgotten 
^ that, so far as the aopellant was concerned, it was not a judgment inter 
^partes, and that at its highest it cannot be looked upon as conclusive, 

^ but only as a piece of evidence. Both the appellant and respondent in 
^ this appeal are representatives of Raja Jaswanri Rao who was defendant 
^ in that case. No one in this appeal derives tide through Kunjbehari Lai. 

^ who was then ulainr-itT. Moreover, it was in no way competent to the 
^ Court whicii decided tiie case in 1869 to set aside the foreclosure judg- 
ment nnd decree of 18o4. 


l276] ‘ ‘ The Sadr Dewani Adalat in 1856 had determined that the 
^ mortgage-deeds ot Lachman Das and Kunjbehari Lai were b:>th genuine 
instruments ; that the deed of conditional-sale held by Kunjbehari Lai 
was con-^idered as being still in force and in nowise modified by the 
arbitration- award, positions both of which are assailed by this judg- 
^ ment without any reference to the determination of the case, by the 
Sadr Dawani .\dalat. The judgment in question virtually amounts to 
a setting aside of those findings. 

Much stress was laid upon the improbability of a valuable village 
^ like Bakewar being conveyed for a sum of Rs. 4,526-12-0. This con- 
sideration is not, however, entitled to much weight; the transaction took 
place just alter the mutiny and at the time when Kunjbehari Lai was, 

‘ if any value is to be attached to the judgment of 1869, under great obli- 
gations to Raja Jaswunt Rao for nrocuring him release from custody. 
Mattersat this time had, so faias Kunjbehari Lai was concerned, reached 

* a very serious crisis, and if the bargain relating to Bakewar saved 
‘Kunjbehari Lai from death by hanging, it was, so far as he was con- 
‘ cerned, a valuable bargain. Kunjbehari Lai, so says the judgment 
‘ aforesaid, and there is other evidence to corroborate it, bad bean arrested 
‘ and was about to be tried by martial law, and according to the Special 
‘ Commissioner deserved to be hanged. The value of property too at a 
‘ time bke this would be very different from its value in days of security. 

“ Putting all this evidence together, and bearing in mind that it was 
‘ for respondent to establish that the transfer of Bakewar was fictitious, 

‘ we do not think that he has established his case. We find that on the 
‘20th of March 1854, Bakewar had ceased to be ancestral property- B 

* matters little how Raja Jaswant Rao afterwards became possessed of 
‘ it. It could only be self-acquired property in his hands, and capable of 

‘ alienation by him ar- his pleasure 

‘ The village Bakewar, when we first came upon it, is mortgaged to 

* strangers. The equity of redemption, it is true, remained 277] with 
^‘Raja Jaswant Rao, but passed away from him finally, and without 
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power of recall, as soon as the year of grace ^iven under 
*' Beg. XVII of 1806 expired. This was before the year 1854. Ilonco it 
“ was clearly upon Balwanfc Singh to establish that the property ro- 
‘ tained its ancestral character, and that the transfer to Kunjl)f>liaii 
“ Lai, by force of the foreclosure proceedings, and the transfers after 
** 1854, were one and all fictitious. ” 

Thirdly, the judgment disposed of the question as to ih^ inalikana in 
this B.aja’s gift in the following words : — 

“ Now as regards the interpretation to be put on the grant made by 
“ Government and bearing date the 6th day of April 1861. The first fact 
“to be noticed in conneotion with it is that it makes no aliusioa what- 
“ ever to the appellant or to any service rendered by him. The grant 
confers certain of the village-^on Raja Jaswant.Rai Bahadur, ‘foi generation 
after generation.’ As to the rest the words are that they are granted 
“ for his lifetime and that the revenue of the seven villages granted for 
“lifetime shall remain under remission during his life, and that after his 
“ death the zamind»irs are to pay 10 per cent, inalikana to Jaswant Rao’s 
“ heirs after the deduction of Government revenue for generation after 
“ generatioo. The whole language of the deed shows that it was a deed 
** granted in return for personal good services rendered to the Govern- 
“ ment. There is nothing in the deed to lead us to hold that the property 
“ conveyed by it was not property over which Baja Jaswant Rao had full 
“ right of disposal. 

“ The interpretation which we have put upon the deed and which 
** was pub upon it by the lower Court, is in accord with the view taken 
*' by their Lordships of the Privy Council in Gulab Das, Jagjiwa.n Das v, 
** The Collector of Surat (1). Their Lordships held that ‘a jaghir must 
“ ' be taken prima facie to be an estate only for life, although it may 
“*po8sibly be granted in such terms as to make it hereditary.’ 

[278] “ Jaswant Rao had in our opinion as much right and control 
** over all the property granted under it as if it was self-acquired property. 

The decrees of the High Court dismissed the suit entirely, and these 

two appeals were preferred by the plaintiff. 

Mr. G. B. A. Ross, for tlie appellant, argued that although the District 
Judge was right in attributing to the later decisions of the Courts in India 
a uniform ruling to the effect that, under the Mitikshara, a member of 
an undivided family has ab3;>lute power of disposition over property ac- 
quired by himself, yet the question whether the exercise of that power 
was in accerdance with the Hindu law, had never been actually decided 
by the Judicial Committee. It was therefore still open to argument. 
The point was whether, in an undivided family under the Mitakshara, the 
father could so deal with immoveables acquired by himself as to disinherit 
his only son. Reference was made to Babu Pertab Sakee v. Maharaja 
Rajender Pertab Sahee (2), the Hansapiir case, as showing that the 
question of the power of the head of the family in this respect had been 
designedly left ope^n'by this Committee. There were conflicting texts m 
the Mitakshara as to the power of a member of an undivided family on thi^s 
point. He referred to the Mitakshara, Ch. I., a. 1, v. 27, and to Ch. I, s. 5, 
V. 10, arguing that, contrary to the decisions of the Indian Courts, the 
conflict of these authorities should be decided in favour of the view that 
the power could not be held established. Reference was also “ad® to 

Strange's Hindu Law, vol. 1, p. 261, and to vol. 2, pp. 436, 439, 441, 460 

‘ - '■ • 


U) 6 I.A. 61-8 B. 186. 


(3) 12 M. 1. A. 1 (89;. 
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aad to the \ ivada Chintamam, which he described as a compendium of law 
prevalent m Mithila, not materially didoring from the Mitakshara. and aUo 
having conflicting paragraphs, see pp. 7G. 309. 228, 229. Reference was also 
made to the \ayrtvahara Mayukha. There was one case d-'ci led by the 
Judicial Connmttse, according to the Mi hila law a. stated in a dictum in 
the \ivada C^tainani. to the effect that the owner of self-acquired pro- 
^it> has [279] ull power of disposition over it. Raja BUhen farkask 
Narnm Siwjh \ Lon n .Vi.v.scr(l). He referred also to the BUhoorc-dSQ, \aiUL 
hina;n Rao v. nur,c Punth Bhao {2). For decisions in the North-West 
Provinces on this point he refen-ed to Rajah Buldeo Simjk v. Koonwer 
Mahabcer Siatjh m 18G6 before Spankie and Turner. JJ. f3). Maha Sukh 
v. Budrea (4). and Sital v. Madho (5). As a Madras Decision in his 
favour he relerred to Tara Chand v. Reth Ram (O'. 

Upon the second point, whether the Distrirt Judge was right in 
deciding that Bakewm* retained its original character of ances'ral estate, 
he examined the evidence at length arg.iing that the acts of the mortgagee 
Kunibohan l.al, with reference to the foreclosure, showed collu'ion with 
the late Raja. The arrangement was in effect frandulenr on the creditors 
of KhunKin Singh who were now all barred by time, and was uontrary to 
the rights of the apnellanb as heir of the mortgaged property. 

The forclosure could even at this distance of time he re-opened. Ha 
referred to the Regulation XVII of 1806, ss. I, 7 and 8, and to Forbes v. 

Begum\ri). In an earlv case -J/oWc?/ v. AVi/v/y/cs (8)— it 

was shown that to re-open a foreclosure the facts cou'd be examined, and 

the Courf., on fraud established, could restore the parries to their original 
position. 

Uloh the third point, the cons ruction of the sanad of 18GI, the 
contention was in leference to the malikana. that the grant was only 
for life to Jaswant, and aft^r him to his hen\ hs an ahsolu’e gift to the 
latter, that heir being the son, toe appellant, to whom there was a 
distinct gift apart from the assignment for life to his father. Thus the 

mahkana m perpetuity was not within the control of Jaswant to confer 
upon his wife. 

Uastly, it was submitted th id the anpointment of Bu-rkitf, J., to act as 
a Judge of the High Court had not been mado in due [ 280 ] time under 
the High Court s Act, 1H61, with the resalt that theri had been no Court 
pioperK constituted to hear these appeals. The argument was to the 
same effect as that in the Qiieen-Emprusa v. Gunga Ram (9). The deci- 
sion in that case had been in favour of the validity of rhe aupointment. hut 
the judgment of the Full B nch wa>< of a date subseq lenD to that of the 
judgment now under appeal, 24 and 25 Vic,, C. 104, referred to. 

Mr. J. D. Mayne and Mr. H. GowcU^ for the respondent. Some of 
the texts, in condemning the leaving a family without mean=i of support, 
seemed to make objection to the alienation of even solf-acq-iired property. 
But for the last twenty-five years ohe decisions in India had been unani- 
mous as to the power of the owner under the Mitakshara to dispose 
absolutely of self-acquired property. The judgment of the Bengal High 
Court in :^udhu Gopal v. Ram Baksh Pandetj {lO) had disposed of all 
controversy in regar.i to the conflict of dicta found in the Mitakshara. 

^ (21 9 M l. A. 96. (3) 1 Afira 155. 

{ii N W.H. (1869) 67= (I N.W.P H.C.R. 153). (5) 1 A. 394. 

i6i 3 M.U.r.R. 50 (55). (7) 10 M l. A. 340 (348). 

(8) 1 Cb. 107. (91 16 A. 136. (10) 6 W. B 71. 
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Reference was made to the Hanmpore case (1), and to the hithoor 
case (2), where the question was raised as to this powet*. In the latter 
case, the judgment, in deciding upon it question of fact, proceeded upon 
the view that that the law had been settl-d in favour of the acquiror of 
properbv having power to dispose of it. Ttaja Bishtn Parka^^h Narain 
Singh v. Batoa ^fisser (31, was cited. 

On the question as to Bakewar, the decision of the High Court was 
right. The ouera ion of Regulation XVII of 1806 was referred to, and its 
effect, after ths expiration of the year of grace. Neither the plaint, tior 
any of the proceedings, raised the question whether, assuming the mort- 
gage to have been valid, the foreclosure was collusive. The plaint raiseil 
only the ques’ ion wliether Khunian Singh’s mortgages were valid. Tlie 
litigation after the for-irlo-sure did not tend to show collusion. The 
judgment of the District Judge of Mainpuri, leported in the North-Wos'oi n 
[281] Provinces Distric. Reports for September 1854 (Mainpuri), and 
in the Reoorts of the Sudder Court, Agra, S.D.A. 1856 at p. 119. did not 
indicate any such fact. Tbe later litigati -n, to which Kunjhehari Lai 
was a party, did not at ack the foreclosure, but raised the issue whether 
the indorsement of iiMnsfer was genuine. The ancestral quality of the 
property has been lost when it was re-acquired. In regard lo the 
third point, the construction of the sanad of April, 1861, it was clear that 
nine-tenths of the remitted revenue was to revert to Government, and 
the one-tenth, malikana, svas to continue, upon the death of the Raja. 
But his heir was not to take any interest distinct from the estate of inherit- 
ance given to the Raja himself absolutely. 

Upon the validity of the appointment of Burkitt, J., the point had 
not been taken in the Court below, and there were no facts on this record 
to give rise to any question about it. 

Mr. G. E. A. Ross replied. 

Afterwards on the 18i.h February, 1898, their Lordships' judgment 
was delivered by Lord llobhouse: — 
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JUDGMENT. 


In the suit which gives rise to this appeal, the plaintiff now appellant 
claimed as he r-at-law of Raja Jaswant Rao to be entitled to properties 
valued at 40 lakhs of rupees, of which Taswanb's widow Kishori, the de- 
fendant below and the resuondont hero, had become possessed. As regards 
the larger portion of this tropeily, principally moveable, the plaintiff has 
failed in both the Courts below, and raises no further question. He still 
claims (1) the proprietary right in five villages conveyed as a gift by 
Jaswant to Kishori by deed dated 4th September, 1875 ; (2) the proprie- 
tary r'ght in two ofher villages purchased by the defendant after Jaswanr.'s 
death ; and h3) a perpetual charge by way of malikana amounting to 10 
per cent, of the revenue of .'•even other villages which were the subject 
of a grant by the Government of India to Jaswant, dated 6bh April, 1861. 
The District Judge decided against the plaintiff as to all these properties 
except one of the five villages named Bakewar. As to that village the 
District Judge held that it was ancestral property which Jaswant had 
[282] DO power to alienate by way of gift, and he decreed possession of 
it to the plaintiff. Bo».h parties appealed to the High Court. Separate 
orders were made on the two appeals. The plaintiff's appeal was dis- 
missed ; the defendant’s was allowed ; so that the plaintiff’s suit stood 


(1) 13 M.I.A. 1 (39). 


f2) 9 M.I.A. 96. 
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dismissed as to all his claims. The plaintiff has appealed from both these 
orders and bis appeals, in form two, but in substance one, have now been 
argued. 

Except as regards the village of Bakewar, which has been the subject 
of difference between the two Courts below, the facts of the case may be 
briefly stated : — All the villages in suit were at one time the estate of 
Khuman Singh, the father of Jaswant. Through extravagance or 
misfortune Khuman fell into poverty and he parted with the villages : 

■ whether in fact or only in appearance is matter of disuute in this suit. 
Jaswant became a successful man of business, and he also rendered active 
' and valuable services to the Government at the time of the Sepoy mutiny. 
Thus, he became able to repossess himself of the estates which Khuman 
had enjoyed, and the Government acknowledged his services by the grant 
in question. Khumao died in December. IS 14. His eldest son, Lai 
Barian. married Adhar Kunwar. a lady of considerable private fortune, and 
died without issue. Jaswant was the only other son, and he married 
Kishori. as his third wife. He died in August, 1379. 

The plaintiff’s claim under the grant stands on an entirely different 
footing from his otlier claims, and it may ho disposed of at once. 
The Sanad of April 1861 recites the services of Jaswant and that they 
had been re',*ognised by the bestowal of the title of "Raja” and were 
worthy of further recognition by the grant of a "jaghir.” It then con- 
tinues : — Be it known that the possession and jnma (revenue) of the 
tivo villages granted for generation after generation, shall for ever be 
given up and remitted, and that the revenue of the seven villages 
granted for lifetime shall remain under remission till his lifetime, to wit, 
their zamindars who now pay the revenue to th^ British Government 
shall pay it to him, and after him they shall ever pav 10 per cent, as 
[283] nuiliknyta allowance to his heir after the dfduction of Govern- 
ment revenue, for generation after generation.” The five villages are 
the five villages before mentioned as contained in the deed of gift. 

Mr. R)ssdoe3 not contend that the words " generation after genera- 
tion ” confer any interest less than absolute ownership, nor does he now 
sustain the contention urged in the lower Courts that the jama of the five 
villages did not pass to Jaswant in absolute ownership. His oontention 
is, that as regards the sev^n villages, there are two distinct gifts : one to 
Jaswant for his life, and the ot ier after his deith ; and that at his death 
the malikaua is given in absolute ownershio tj the uerson who may then 
happen to be his heir. That would attribute to the Government the 
strange intention of acknowledging the personal merits of Jaswant by 
conferring a benefit on socne unknown hoir for whom he might or might 
not have a regard. The construction also appears to their Lordships to 
be as strained as it is improbable. They tliink that the obvious meaning 
of the expression “ his heir for generation after generation” is that the 
malikana is to form part of his heritible property ; and that whereas he 
takes the whole income for his life only, he is to take the 10 per cent, 
malikana in absolute ownership. Both the Courts below have taken 
substantially the same view, and the appeal fails on this point. 

The next question is whether Jaswant could lawfully give the 
property in question to his wife. The District .Judge states that 
the point is one on which there has been a great conflict of opinion ; and 
without discussing it further he says that he follows the latest rulings m 
holding that if the property coinurised in the gift was .Taswant’s self- 
acquired property, be could deal with it as he saw fit. The High Court 
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have given no opinion on the point except so far as an opinion is involved 1898 
in their affirmation of the District Judge’s decree, nor did they hoar argu- feb 18. 

rnent upon it. It was one point of appeal by the plaintiff hut his counsel 

did not open it till at the very end of his reply, when the Court ruled tliab it PRIVY 
was not competent for him to argue it. In delivering judgttient, tliey Council 

[284] stated their opinion that the plaintiff, by not addressing to them 

any remarks in support of this argument, must be taken virtually to have 
abandoned it. (P.G.) = 2 

Mr. Boss has raised the question again in this appeal, and has^-'''^*N*273 = 
addressed to their Lordships a serious argument which requires considera- 
tion. His proposition is that a member of an undivided family subject S®**- P C- 
Mitaksliara law has not tlie power of disposition over self-acquired im- 279. 
moveable property at his will. The Indian Courts have difforod on this 
question, and there is no decision of this Board whicli af'cr examination 
of the authorities affirms the power in unqualihed terms. 

It is not surprising that conflicts of opinion should have arisen, see- 
ing that the texts of the Mitakshara itself, as translated by Colehrooke, 
whose translation has long been accepted as correct, are apparently and 
literally in conflict with one another. The passage cited by Mr. Ross is 
found in Chapter I, s. 1, clause 27, and is as follows : — Speaking of the 
father of a family, it says that " he is subject to the control of his sons 
and the rest in regard co the immoveable estate whether acquired by him- 
self or inherited from his father or other predecessor. Since it is 
ordained, * though immoveables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made without convening all 
‘the sons. They who are born, and they who are yet imbegotten, and 
they who are still in the womb, require the means of support. No gift 
or sale should therefore be made.’ ” And immediately below the com- 
mentator insists on a man’s duty not to leave his family without means of 
support. Mr. Boss further points out that the rule so stated as to 
immoveable property is accepted as law by Sir Thomas Strange : see Vol. I, 
p. 261, Vol. II, pp. 436 and following. 

On the other hand, we 6nd in the same source of law quite opposite 
precepts. In clause 21 of the same chapter and section the commentator 
quotes two texts, one from Yajnavalkya himself, to the same effect with 
clause 27 and then adds “they both [285] relate to immoveables which have 
‘ descended from the paternal grandfather.” In s. V of the same chapter, 
clause 9, the commentator, speaking of a donation made by a father, says : 

— *■ the son has no right of interference if the effects were acquired by the 
father;” and in clause 10 the same precept is repeated with more parti- 
oularity. So in s. IV, where the commentator appears to be dealing with 
the principle which lies at the root of the system of joint family property. 

He there explains what may not he divided ; and in Clause 1 he says : — 

“ Whatever else is acquired by the co-parcener himself does 

" not appertain to the heirs nor shall he who recovers hereditary 

“ property which hud been taken away give it up to the parceners.” 

Clause 2 enlarges on the same point. 

Pausing there to consider the authorities apart from decisions, their 
Lordships observe that the rule laid down in s. 1, clause 27 of the Mitak- 
shara rests upon an ulterior reason. “ since it is ordained,” and so forth ; 
and the reason ranges so far beyond the rule as seriously to weaken its 
support of a positive rule. The necessity of support to children applies in 
principle to the alienation of moveable property as well as immoveable. 

And the assertion of rights in those who are unbegotten conflicts with the 
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principle uncontradicted as their Lordships understand by an^ decision, 
a man may alienate even his descended estate if he has no child, or 
at least it he has no co-parcener, in existence. See the cases cited for this 
proposition in Mr. Mayna’s book on Hindu Law, s. 31s. 

All these old text-books and commentaries are ant to mingle religious 
and moral considerations, not being positive laws, with rules intended for 
positive laws. In the preface to his valuable work on Bindu law Sir 
. Macnaghten says : — It by no tneans follows that because an act has 
been prohibited it should therefore be considered as illegal. The 
distinction between the vinculum juris and the vinculum pudoris is 
not always discernible.” (Hindu Fjaw, Princioles and Precedents, 
n. vi of tlie pivliminarv remarks ) He illustrates this position bv the 
[286] e.xample of the very subjec*. of the present discussion. H is, as 
their Lordshios think, the most reasonable inference that the passage in 
s. I belongs to the former cUss of nrecepts an 1 those of ss. IV and V to 
the latter. 

As regards the authority of Sir T. Strange, which uudoubtecily is 
great, tlieir Lordshins observe tiiat, though he does not bring the con- 
flicting texts of tile Mitakshara into comparison with one another, he 
introduces similar contradictions into the body of his own work. In his 
Addenda ” he corrected his own opinions by the authority of Sir Francis 
Macnaghten's Considerations on Hindu Law, which work he had seen 
after he had written his own. Ho says tiiat he lias used Macnaghren’s 
work for supplementing, for correcting, or for confirming his own (Addenda, 
p. 4). Among the passages which he adouts is the following: — “It is 
desirable that the extent to which a Hindu in his lifetime may give or 
make an unequal distribution of his property should be ascertained. I 
think it clear that he has a right to dispose of his self-acquTed property 
whether moveable or immoveable, according to his own pleasure, and 
that he has tiie same right as to ance«torial moveable property.” 
Addenda, p. S. It seems then tiiat Strange intended to accept for 
Madras the opinion of Macnaghten who, though a Bengal Judge, wrote of 
the Benares as well as the Bengal school. Macnaghten's opinion, clearly 
applying to the Mitakshara law. is that the father of a family, with regard 
to all kinds of property acquired by himself, is at liberty to make any 
alienation he may tiiink fit, subject only to spiritual responsibility. 

To turn to the decided cases, tliere is no decision of this Board 
which is adverse to the power of alienation claimed by the defendant. 
Mr. f?05s referred to the language of the Board in the Hansarore case fl) 
decided in 1867. Sir James Colvile, after showing that bv that time 
testamentary powep. long disputed, had been established in Hindu 
law, spoke thus : — “ Accordingly it has been s^-ttled that even m those 
parts of [287] I odia which am governed by the stricter law of 
the Mitakshara a Hin lu without male descendants may dispose by 
will of his siparate and self-acquired property whether moveable or 
immoveable ; aod that one having male descendants may so disoose of 
self-acquired nroperty if immoveable ; subject perhaps to the restriction 
that he cannot wholly disinherit any one of such descendants.” It is 
argued that this passage shows that in the opinion of the Board the 
power of disnosition by will does not extend to land and does not exist if 
there are male descendants. In that ca-e, however, the Board gave no 

judicial opinion upon the point, because they heli that the property in 
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dispute was an indivisible Raj» subject to the custom of primogeniture, 1898 
and that, as the heir was a consenting party to the disposition in dispute, Feb. 18. 

the question of the testator’s power did not arise. It is true that they 

did not affirm the proposition now contended for by the defendant. PRIVY 

Iq the Bithoor case (1), there came into question the validity of a COUNCIL. 

will devising self-acquired properly. There was a long and intricate 

discussion as to the genuineness uf the will, which was ultimately esta- 
blished. It ap^'ears also that objection was taken to the legal power of ^ 
the testator, but it does not appear on what grounds that point was ' ' 
argued. The only passage in the judgment bearing on this c|uesbion is ‘ 
as follows; — “The rest of the evi lenco consists of the testimony ol^ ^970 ' 

“ Pundits, who say that the Soobadar was always obedient to the Sliastors, 
and that the Shasters forbid a father who bus several sons to aupropriato 
“by will to one the property which by law ought to be equally divided 
“ amongst all. It is clear that in this district a strung freiing prevails among 
“the Brahmins upon the subject of testamentary disposition, wlncli 
“though at length established by law as to self-acquired property is 
“opposed to the ancient usages and feelings of the country." Tliat was 
a decision in favour of the power to make such a will : but the grounds cf 
it do not apoear ; the attention of the Board woul I seem to have been 
directed to the [288] general question of testamentai y power, rather than 
to distinctions between ancestral and self-acquired estate; and in the 
Hansapore case the present proposition was treated by tiiis Board as still 
open to argument and to qualifications. 

Their Lordships do not think it necessary to go through the series of 
Indian decisions bearing on this point, but they will refer to some of tlie 
most important and of the latest date. It appears to them that the sub- 
ject is one of those in which from the earliest times there have been two 
conflicting principles of law, one favouring the perpetual integrity and the 
fixed succession of family propeity, and the other the free use of such pro- 
perty for the circumstances of the day. The controversies and conflicting 
decisions on the father’s powers of mortgage and sale, on the i>aymcnt of 
his debts out of the inheritance, and on the testamentary power, will occur 
to everybody who is familiar with Indian litigations of the past half century 
or so. On each of those subjects there has been a growing tendency, 
coincident witli the growth of commerce, to give more effect to the latter of 
the two principles, viz,, the use of property by the living generation, or its 
living heads. This their Lordships conceive is the kind of change referred 
to by Lord Kinsdown in the Bithoor case. 

The earliest case in which their Lordships have found any exact 
comparison of the texts of the Mitakshara was decided by a divi- 
sion Bench of the High Court of Calcutta in the year 18G3. Mudkii 
Gopalv.Bam Buksh (2). In that case the plaintiff's father had sold 
to the defendant property which was held to be self-acquired. The 
learned Judges carefully compared the texts of the Mitakshara. They 
treat those of ss. IV and V as the governing ones. They conclude 
“ We must hold that according to the law as laid * down in the Mitak- 
“ ahara. a father is not incompetent to seU immoveable property acquired 

^ In the year 1872 the question was discussed before a Full Bench 
in Calcutta (3). A son disputed his father’s disposition of property 


(8) Na^Coomar v- Razoodeen, 10 B.L.R. 183 (192). 
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mhenfcecl by tbo father from a cousin and not from [289] the grandfather, 
bir Kichard Couch compares the texts and quotes cases which as he 
says exhibit the better ouinion among commentators. His conclusion 

only in respect of property not liable to obstruction 
that the wealth of the father or grandfather becomes the property 
of his sons or grandsons by virtue of birth.” In this case the property 

being inheiited by the father from a cousin was held to be obstructed as 
to inheritance. 

resanls tlie Xorth-\\ estern Provinces the queslion was carefully 

'mr ‘t? 'Y ‘7° civilian Judges [SUal v. 

Madlio (IIJ. Those learned Judges did not consider themselves bound 

by a previous decision of the High Court in 1869. which negatived the 

lather s power to alienate, but without citing the authorities In their 

elaborate . I iidgiiient they make more than one suggestion for reconciling 

the conflicting tests. They say that the Courts have recognised the 

principle that the prohibition of certain acts may he implied, vet where 

it IS not declared that there is absolutely no power to do them those acts 

if done are not necessarily void. And in the end tliev adopt Sir Wm. 

JIacnagliton s view that with respect to personal property whether 

^ ancestral or acquired, and with respect to real pronortv acquired or 

recovered by the occupant, he (the father) is at liberty to make any 

alienation which he may think lit, subject only to spiritual responsibility.’’ 

i.‘’'nciples, Ac., p. 3.) This is the same view as is expressed by Sir 
kraiicis Macnaghten, and adopted by Sir T, Strange in the passa-e above 
quoted. " 

Thoir Lordships fully assent to the reasoning contained in the 

judgments they have cited : and tliey find that in India there is a decided 

preponderance of judicial authority in favour of the power claimed for 
Jaswant in this case. 

It remains to mention a decision of this Board in the year 1873, 
which, thougli it falls under the Mithila law, appears to their Lordships 
to bear closely on the present case. It is reported [290] in 12 Beng. 

L. R., p. 430, Roja Bishen v. Bau-a J/mcr. Tlie Mithila law differs in 
some respects from that of the Mitakshara, but on the suhiect in question 
follows It very closely. Tlio leading te.xt-book is the Vivada Chintamani, 
and their Lordships quote from the translation made in 1863 In page 
70 and again in page 229 are passages giving a free hand to the owners of 
self-acquired property. In p, 229 it is written Such property as is 
acquired or recovered by the father witliout the aid of the ancestral 
estate shall be divided equally, or unequally, or not divided at all. at his 

pleasure. The father has full dominion over that property which 

_ is gamed by him through skill, valour or the like, he may give it away 
__ at hia pleasure,” and so forth. In p. 309 occurs this passage “ It ia 
_ declared m the work called Praknsa that immoveable and biped property. 

__ even if it be self-acquired, cannot be sold or given awav without the 

^ consent of the sous. They who are bom even they' who are not 

yet conceived, require paternal property for their maintenance therefore 
it is improper to deprive them of it.” The decision of this Board was in 
accordance with the first set of texts. It is true that p. 309 i.s not refer- 
red to in the judgment, but it can hardly be supposed that in a case 
fought up to the highest tribunal it was overlooked. 
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. foregoing reasons their Lordships have no iiesitation in 

laying it down that the law of the Mitak^hara is shown after long contlicts 
of opinion due to the conhictiug nature of the original texts, to he that 

which has been adopted from Sir William Macnaghton by the Courts of 
Calcutta and Allahabad. 

Such being the law it remains to apply it to this case. The plaintiff 
contends that the prooerty in question was ancestral. As regards the 
four villages the dispute turns on matters of fact and the Courts below are 
agreed m rinding against the plaintiff. That dispute cannot l)o reopened 
here. As regards Bakewar they liave differed, and the plaintiff asks their 
Lordships to say that the High Court is wrong in finding that this village 
was the self-acquired oroperby of Jaswant. The q lostion turns on trans- 
actions [291] which took place in the year ISo'd. In 1836 Khuman the 
father of Jaswant executed a simple mortgage of Bakewar to Lachman Das. 
In IS39 he executed a second mortgage by way of conditional sale to the 
father of Kunibehari. Disputes arose between the two mortgagees, who 
under an award were put into possession eacli of a moiety. In 1847 
Kunibehari bought out Lachman and wts placed in solo possession. In 
1852 one Harbans Rai, a creditor of Jaswant who had then succeeded to 
the property, got a decreo against him. In r.he same year Kunjhehari 
applied for foreclosure under Regulation XVII of 1806. The year of 
grace expiied, and the foreclosure became absolute. Harbans endeavoured 
to execute his decree against Bakewar; hut was opposed by Kunibehari 
who brought a suit against both Jaswant and Harbans to assert his title. 
The Ifirsb Court decide 1 ugaiust him, apparently on the ground that his 
title was no better than tuat of Lachman whose simple mortgage did nob 
carry the right to foreclosure or to possession. TIm Zillali Judge thought 
differently, and held that the mortgage has been finally foreclosed. 
Harbans appealed to the Sudd^r Dowani Adawlat. who upheld the Zillah 
Judge’s decree and grantel Kunibehari’s claim to have the sale of the 
estate of Bakewar made abioluta by expungement of the name of Jaswant 
and the entry of his own name. Than final decree bears date the 14th 
February 1856. Kunjbohari was then in possession and he remained in 
possession, but he did not procure any mutation of name. 

The subsequent events are involved in some obscurity. It seems 
that Kunibehari got into trouble during the mutiny; that he was charged 
with serious offences aud was in great danger of being hung ; that 
Jaswaot took up his cause, saved his life, and even gave him compensa- 
tion to the amount of some thousands of rupees for injuries done to liis 
estate {Rec.,p. 274). On Kunibebari’s part we find that in an irregular 
way, by endorsement on the decree of February 1856, he purported to 
annul that decree in favour of Adhar Kunwar. The consideration [292] 
stated is the sum of Rs. 4,526 apparently less than a year's revenue. 
That endorsement is dated 22nd June 1858. The defendant alleges that 
soon afterwards Adhar Kunwar, also in an irregular way, made a verbal 
gift of the property to Jaswant (Rec., p. 480). The certain tliiog is that 
about this time Jaswant regained possession and remained in possession 
until his death. How far his title depended on Adhar Kun war’s gift, 
how far on Kunjbehari’s relinquishment of possession and practicU 
reconveyance, and how far Kunjbehari’s acceptance of the small sum 
given for purchase money was influenced by Jaswant’s services to him 
or why he took so small a sum, are questions which are not and which 
need not be, cleared up. 

In the year 1868 Kunjhehari sued to establish his right to Bakewar. 
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The defendants were Jaswant and Slieo Narain, to whom it was stated 
that Jaswant had sold the property. Kunjbehan alleged that the 
endorsement on the decree was a forger>' and gave a different account of 
his transactions with Adhar Kunwar ; admitting however that he took the 
money from her and tliat he, as be calls it, annulled the decree. The 
Subordinate Judge held that tlie arrangemen'- of the 22nd June 18o8 was 
a hona fide one. and that Jaswant got actual proprietary possession. 
(Eec . p. 280.) 

On one of the issues ho found that the foreclosure of the decree of 
Febniarv l-SOG and tlio other previous transaction between Kunjbehari 
and Jaswant were wholly fictitious and collusive. It is impossible to 
accept such a finding as of any value. Nobody disputes that Kunjbehari 
had a genuine mortgage from Khuman, or tiiat the estate and the liability 
devolved on -Jaswant. And the Subordinate Judge himself points out that 
the validity of the foreclosure was challenged by Ilarlrans who had a 
strong interest to upset it: but he adds " unfortunately these objections 
" were not entertained hy any Court.” (K-c., p. 273. J 

There is also anof lior finding on a separate issue, of a most extra- 
ordinary character. The Subordinate Judge finds that because Kunjbehari 
did not oheet a mutation of names tlierefore [293] liis foreclosure cecreo 
became void and tliat ho remained in posse>sion as a mortgagee. 

It is mainly on account of these two findings, on ^Yhich Mr. lioss 
dw’clt at great length, thar this voluminous intricate and confused judgment 
of the Suhoidinate Judge of 1809 has been pul in. Of course tliey have 
no legal force as between the heir and the grantee of Jaswant. Nor had 
tliey any result as between tlie parlies to that suit; seeing that it was 
dismissed w-ith costs. (Kec., p. 283 ) 

The decision of the District Judge in tins case is aiparently founded 
on the last-mentioned finding of the Subordinate Judge of 1809. which 
he quotes as though it were conclusive. Their l.ordships tlrink it clear 
that the point of time and the evenf- to look at is tlie foreclosure of 
1853. If that were a mere sham, the conclusion that the mortgage 
continued and that on its payment -Jaswant only redeemed the estate 
he had inherited from Khuman miglit have some colour. Jiut in the suit 
of 1853 the two appellate Courts lield that the foreclosure was genuine 
and valid. That was held against the appeal of the e.xecution creditor 
whose claim was defeated by it. It is not a decision between the present 
parties, but it is strong evidence, and their Lordships cannot find any 
substantial evidence for disputing it. If the foreclosure took place 
the former title of Bakewar was broken and its ancestral character 
destroyed. The exact mode of its re-acquisition bv Adhar Kunwar 
and Jaswant is not material. For money or for services, it passed 
from Kunjbehari to Jaswant and so xvas acquired hy him. For 
the above reasons their Lordships agree with the High Court on this 
point. 

The only otlier point taken for the appellant is one of a very unusual 
character. It is alleged that the decree cf the High Court is void 
because one of tbe Judges, Mr. Burkitt, was not properly appointed. 
The point was not taken in the Coiu*b below ; nor is the nature 
of it explained in tbe printed case of the appellant. Their Lordships 
understand that the appointment is questioned on the ground that it 
was not made immediately [294] upon, or within a reasonable time after, 
tbe occurrence of the vacancy which it supplied. Their Lordships cannot 
discover any ground for the objection. Under the High Courts Act tbe 
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Lieutenant-Governor of the North-Western Provinces has power to 
appoint an acting Judge upon the happening of a vacancy among the puisne 

Judges of the Court. No limit of time is mentioned within which the 

appointment shall be made. That is left to the discretion of the Lieu- PRivY 
tenant-Governor, and it is not competent to a Court of Law to invent a COUNCIL, 
restriction not contemplated by the Legislature. 

The result is that the appeals fail on all points, and their Lordships 
will humbly advise Her Majesty to dismiss them. The appellant must 
pay the costs. 

Appeal disDiissed. 

Solicitors for the appellant : Messrs. Pyke and Parrott. 

Solicitors for the respondent : Messrs* Hankcn, Ford, Ford and 
Chester, 
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20 A. 294 = 18 AW.N. (1898) 35. 

APPELLATE CIVIL. 

Before Mr, Justice Knox and Mr. Justice Banerji. 

Chihanji Lal [Plaintiff) v. KUNDAN LaL AND OTHERS {Defendants) * 

(Brd February, 1898.] 

Civil ProcediireOode, ss. 656, 653 '-Appeal— Dismissal of appeal — Default of appearance. 

Where, oo an appeal being ctUed on for bearing the vakil who held the brief 
for (he appellanc. sUted that he was unable eo argue tha cise. the Uci being that 
ibe brief had como into bin h^nds too Ute for him to prepare himself in the 
o*se, and the appeal was in coasequenco di-missed, it was held that this was not 
a dismissal for default of appearance- Shankar Dat D'tbe v. Radha Krishna (1) 
distinguished. Ram Chandra Pandurang Naik v. Madhav Purushottam Naik (2) 
referred to. Rakhal Chandra Rai Chowdhuri v. Ths Secretary of State for 
India in Council i3> dissented from. 

£R.. 34 0. 403 = 5 O.L.J. 217=11 C.W.N. 329 = 2 M.L-T. 123; 17 C.P.L.R. 1 (4) ; 8 
C.W.N. 6H (G2U. 

This was an appeal under s. 10 of the Letters Patent from an order 
dismissing an application for the restoration to the [295] file of pending 
appeals of an appeal wnich had been dismissed. The aopeal was a second 
appeal, which under the Rules of the Court cams for hearing before a single 
Judge. The circumstances under which it was dismissed are indicated by 
the tollowing order : — “ This apueal is not supported. The pleader for the 
appellant has mads over his brief to another gentleman when the appeal 
was called on for the second time. The latter says he is unable to ax’gue 
the case. I dismiss the appeal with cists. ’’ The aopellant applied to the 
Judge who passed the above order for restoration of the appeal as an ap- 
p 0 til dismissed for default. This application was rejected by the follow- 
ing order : — “This case cannot be reinstated. It was not dismissed for 
.default. Rejeced.” The appallani thorsupou appealed under s. 10 of the 
Letters Patent. 

Mr. B, E. O'Conor and Pan lit Moti Lai, for the appellant. 

* Mr. lioshan Lai, for the respondent. 

JUDGMENT. 

Knox and Banerji, JJ. — Upon a second appeal being called on for 
hearing, the vakil wh o appeared for the appellant told the Court that he 

• Appeal No. 8 of 1897 uodsf h. 10 of tho Lettera Pateot Aot. 

(1) 20 A. 195. (2) 16 B. 28. (8) 12 C. 603. 
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was unable to argue tlie case ; the appeal was accordingly dismissed. An 

application was then presented to the learned Judge who heard and decided 

the case praying that the appeal might be restored to its original number 

and heaid in the ordinar\ course. The order rassed was * — *' This case 

cannot be reinstated : it was nob dismiss-d for defaulr..” It is contended 

before us to-day that under the circumstances the case is one which was 

practically aismissed for default aud should have been so treated. In 

^pportof this contemion, the case of Shankar Vat Dube v Vndha 
Krishna (1^ was cited. 

The circumstances, however, of tliat case differ materially from the 
circumstances in the appeal before us. In that case, tlie pleader who had 
been retained by the defendant came before the Court and stated that no 
one had ever come near liim on the part of his client, and lie had 
no instructions of any kind. Ilis case was rightly treated as one in 
which the pleader engaged intd retired [296] from the case. In the 
appeal before us, there was no retirement. The leurned vnkil who was 
©Bgaged came forward witli instructions in Ins hand and said he as unable 
to argue the case. From an affidavit which was filed along with the 
application for reinstatement tbe cause of inability is stated to be that the 
brief had come to the hands of the vakil so late that he could not prepare 
himself to argue the case. That, as pointed out in tht* case of Jiom 
Chandra Panduranf/ Naik v. Madhav Purnshotiani Xaik !2), was a good 
reason to pray for an adjournment, but it was not a retirement from the 
case, and not a delault of appearance. \\ e were also referred to Pakhol 
Chundra lAii Chowdhun v. The Secretary of Srnfe or India in ConneUVS). 
That case, no doubt, supports the rontentio i of ilie appellant, but w® 
find oureelves unable to follow u. prefer to follow the ruling of the 

Bombay Court, with which we are in accord. We uistniss this appeal 

■with costs. 

Appeal dismissed, 

20 A. 296 = 18 A.W.N. (J898) 38. 

REVISIONAL CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt, 


Debi Singh [Plaintiff) v. Muhammad Ismail Khan 

[Defendanti.^ [3rd February, 1898.] 

Jurisdiction— Ciiiit and Revenue Courts— Suit against rtn evicted tenant for damages for 
use and occupation— Landiiolder and tenant. 

If a la ndbold6r wishes to get reotfrom a tenant ofbis agricultural land bo most, 
during ihe cootinuance of tbe tenancy, cither come to an agreement wifh tbe 
tenant as to the rent to be paid, or get tbe rent fixed by means of an application 
under Act No. XII of 1881. If no rent has been fixed, the lar dholder cannot, 
after tbe determination of the tenancy, sue bis quondam ten&at in a Civil Court 
for damages for tbe use and occupation of the land. Ram Prasad v. Dina 
Kuar (4), Radka Prasad 8tngh v. Jugot Das t5), and Debt Singh v. Jhanno 
Kuar (6), referred lo. Brijbawan Singh v. Mehdi Ali (7). and RanjUSinghr, 
Diwan Singh (9) overruled. 

[D . 11 A.L.J. 377 (378L1 


* Civil Revision No. 26 of 1697. 

(1) 30 A. 195. (9) 16 B. 23. f3» 12 C. 609. 

<4) 4 A, 615. (5> 9 A. 185. (6) 16 A. 209 

(7) 7 A W.N. (1887), 140, i0)t 9 A.W.N. (1889), 175. 
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[297] This was an application for revision of a decree made by the 
Subordinate Judge of Meerut, in an appeal from the Munsif of that place. 
It appears that the plaintift', applicant, purcliased at an auction-sale certain 
landed procerty belonging to the defendant’s father. He got the defend- 
ant ejected from that land by proceedings under s. 36 of Act No. XII 
of 1881. He then brought a suit in the Court of the Munsif to recover 
from the defendant compensation for the use and occupation by the 
defendant of the land so purchased by him, alleging that, as the rent of 
the land had not been hiDherbo determined, the claim was not enteriain- 
able by a Court of Revenue. The de<ondant pleaded inter aha that the 
claim was nob cognizable by a Civil Court. The Court of first instance. 
(Munsif of Meerut) held that the suit was cognizable by a Civil Court 
and gave the plaintiff a decree. Tiio defendant appealed. The lower 
appellate Court (Subordinate Judge of ^leorut) held that the suit would not 
lie in a Civil Court, and, reversing the decree of the Munsif, dismissed the 
plaintiff’s suit. Against this decree, the present application for revision 
was presented on behalf of the plaintiff. 

Babu Jivan Chandar ^lukerji, for the applicant. 

The opposite party was not represented. 
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20 A. 296 = 
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JUDGMENT. 

Edge, C.J., and Burkitt, J : — This was a suit for compensation 
for the use and occupation of agricultural land. Judging from the record, 
the plaintiff had purchased the zamindari rights of the defendant's father. 
Whether the land in respect of the occupation of which compensation is 
claimed was sir land of the ex-zamindar, we do not know. One thing is 
clear. The plaintiff had, by proceeding under s. 36 of Act No. XII of 
1881, obtained the ejectment of the defendant from the lands to which 
this claim relates. He could nob have obtHiced ejectment under such 
a proceeding unless the defendant had been a tenant of this agricultural 
land. The plaintiff, if he wanted to got a decree for rent and did nob 
agree with the defendant as to the rent to be paid whilst the defendant 
was his tenant, ought to have got the [298] rent determined wliiist the 
tenancy subsisted by an application under Act No. XII of 1881. Mr. 
Jivan Chandar argues that, the renr. not having been determined 
during the tenancy and not having bean agreed on, the Court of 
Revenue would not now de^ermlne it. The Court of Revenue would 
of course act wisely in not determining the rent of a tenancy which 
DO longer subsisted ; it has other work to do. Mr. Jivan Chandar 
also contended that, on the authority of the decisions of Mr. Justice 
Tyrrell in Brijbawan Singh v. Mehdi Ali (U and Banjit Singh v. Diwan 
Singh (2), it was competent to a Civil Court in such a case, although it 
could nob decree the claim sub nomine rent, to award to the plaintiff 
compensation for the use of his land by the defendant. Mr. Justice 
-Tyrrell apparently had forgotten that he had delivered the judgment of 
a Bench of two Judges in 1882, which was directly in conflict with the 
view which he was expressing in 1887 and 1889. Sir Robert Stuart, C.J., 
and Mr. Justice Tyrrell in Ram Prasad v. Dina Kuar (3) held, and we 
think rightly, that in such a case the zamindar cannot sue for use and 
occupation. If he wants to enforce payment of rent by his tenant, he 
must agree on the rent with his tenant, if the case be one in which such 
an agreement would be lawful under, and not contrary to, the provisions 


(1) 7 A.W.N. (1837) 140. 


(3) 9 A.W.N. (1889) 176. 
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(8) 4 A. 515. 
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of Act No. XII of 1881 and couM be enforced under that Act, or he must 
have the rent determined under the Act, and then he could sue for the 
arrears of the rent so agreed on by the tenant or determined under the Act, 
and he could sue in the Court of Revenue, which is the only Court having 
jurisdiction. This view of the law' is sui ported by the judgment of this 
Couit in liodha Prasad v. Jvfjal Das fl). Some decisions bearing 

on thissubjeco are referred to in Dehi Simjh v. Jhanno Kuar (2). Zaroin- 
dars must comply with the law of Act No. XII of 1881, or they will go 
without remedy, not only in the Court of Revenue, but also in the Civil 
Court, in respect of [299] compensation for the occupation of their land. 
This case came before us as an application in revision from the judgment 
of a Civil Court dismissing the suit. We dismiss this application. 

Applicaiion dismissed. 


20 A. 299 = 18 A.W.N. (1898i 36. 

RKVISIONAL CIVIL. 

Before Sir John Edye, Kt., Chief Justice, and Mr. Justice Burkilt. 


Kamrakh Nath (.\pplic-rnt) v. Sundar Nath [Opposite Party).* 

[4th February, 1898.] 

Ciyif Procedure Cede, ss. 406, 407 — Applicatioyi for leave to sue iu forma pauperis— 

Applicant to make out that he has a good suhsisting came of action. 

Clause (c)^ of s 40/ of the Code of Civil Procedure does not refer solely to a 
question of jurisdiction, but the applicant must make out that be has a good 
subsisting prima facie cause of action cap-ible of enforcement in Court and 
calling for an answer. Chattnrpal Singh v. Raja Rn/n (3J, Dulari v. Vallahdas 
prngji (4), and Vijendra Tirtlfi Sfvami v. Sudhindra Tirlha Swami (6>. referred 
to : Koka Hanqanayaka Arnmnl v. Koka Venkalachellapati Nayudu (6), disseot- 
ed from ; ren/.-«6ai v, Lakshman Venkoba Khol (7) distinguished. 

[F., 97 M. 37 (39) ; 18 Ind. Cas. 491 = 58 P.L.R. 1913 = 99 P.W.R. 1913 : R , 27 M, 
120: 13 C.L.J. 593 (596)=11 InJ. Cas. 65 (56);t2 L B R. .S33:13M.LJ 425; 
4 M.L.T. 302:6 M.L.T. .3.59 = 3 Ind. Cas. 29; 91 P.L.R. 1909, 131 P.W.R. 
1909 = 4 Ind. Cas. 975 (976). J 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. S. S. Singh and Pandit Madan Mohan Malaviya, for the appH" 

cant. 

Munshi Bam Persad and Pandit Sundar Lai, for the opposite party. 

JUDGMENT. 

Edge, C j. and Burkitt, J. — -This is an application asking the Court 
to revise, under s. 622 of the Code of Civil Procedure, an order of 
the Subordinate Judge of Gorakhpur rejecting an application for leave 
to sue as a pauper. The applicant alleged that he w'as the eldest 
chela of the deceased mahant ; that whilst he was on a pilgrimsge 
the mahant died and the proposed defendant to the suit had wrong- 
fully usurped the gaddi and the position of mahant of the temple, and the 
applicant alleged that he was entitled to the gaddi by law and custom* 
[300] We may observe here that that was a very loose allegation. lo 

* Civil Revision No. 27 of 1997. 

(1) 9 A. 185. (2) 16 A. 209. (3) 7 A. 661. (4) 13 B. 126. 

(5) 19 M. 197. (6) 4 M. 323. (7) 13 B. 6l7. 
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nearly all these cases of succession to the paddis of temnles the succession 
is governed by the custom of the class to which the temole is approorlated. 
Sometimes the mahant nominates his successor, and that ciiceesaor on the 
death of the mahant becomes entitled by virtue of the nomiimtion Tn 
other oases the successor is appointed bv the representative of the foxindor 
of the temple. In others again the successor is aopointed by the inaliants 
of the neighbouring temples, but the instances we have given are not 
exhaustive of the cwoms which have been found to aptdy in such cases. 
Consequently the mere allegation that a claimant is entitW by I w and 
oustom to the gaddi of a temple is not in our ooinion a sufficient all'^g 'tion 
of title. Something more than general allegations are requisite in the 
plaint where a claim is made to the possession of prono'*ty which is in the 
possession of another person, always of course provid^^d thst the cac<' is 
not one falling under s. 9 of the Soecific Act. The esse of Philippt 

V. P/iilipps (IJ and that of v. Lord Penrh\pi (2) are instructive as 

to the law on this subject in England. 

The Subordinate -Judge examined, xinder s. 406 of the Code of Civil 
Procedure, the applicant regarding the merits of his claim. The 
fact that he was a pauper was not disputed. Tt anpoared from the 
examination that, according to one custom st least affecting the particular 
temple, a jar with water in it was plsced on the gaddi in the event of 
the mahant dying during the absence of the person entitled to succeed 
him on the gaddi. This is not alleged to have been done in the present 
case, and it also appeared that the defendant had taken possession of the 
gaddi without any serious opposition on the part of the panches of the 
temple. On these facts the Subordinate Judge came to the conclusion 
that the applicant had not shown a prinia facie imscnablo cause of action, 
and rejecte'l the application for leave to sue as a paurer. 

[ 301 ] It has been contended that this case comes within the ruling 
of the Bombay High Court in Venkubai v. Lnkfihmnn Venkoba Khot ^3). 
It appears to us that that ca«‘e does not apply here. Here the Judre 
addressed himself to the question of whether or not the applicant had 
shown grounds from which it mieht be inferred that he had a probable 
cause of action. It is obvious that the mere statements in tlie plaint 
which accompanies an appliction for le«ve to sue as a pauper cannot h^i 
accepted as the sole materials on which a decision as to whether the 
applicant’s allegations do or do not show a right to sue nan depend. If 
the allegations in the plaint were the sole matters to bs looked to and the 
applicant were admittedly a nauper, the cranting of this application to 
fiue as a pauper would depend, not on whether he had any me^^its to go 
upon, but on the skill of the gentleman who drafted his peMtion and his 
plaint, and the examination as to the merits under s. 406 would be 
superfluous. 

It has been held by this Conrt in Chatt^rvnl Singh v. Hnja Ram f4) 
that clause (c) of s. 407 of the Code of Civil Procedure d-^es not- refer 
solely to a question of jurisdiction, but that the annlicant must make out 
that he has a good, subsisting prima facie cause of action capable of en- 
forcement in Court and c-illing for an answer. Th'^t Fh|1 Bench 
cited with approval hy Jardine, J., in Dtilari v. VnUabffns Pragji m). and 
even if the Madras Court in Koka Rangnnaynka Animal v. Kaka. Venkata- 
chellapati Naytidu (6) took a different view, w^' are boun.J to follow the 
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11) L.R. 4 Q.B.D. 127. 
(4> 7 A. 661. 


12) Jj.R. 4 App. Cas. 69. ^3) 12 B. 6*7. 

(6) 13 B. 126. (6) 4 M. 323. 
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Full Bench ruling of our own Court. We may say that we entirely 
approve of tnat Full Bench ruling. Fm-ther. the Madras Court in Vijendra 
Tirtnabtcami V StM ( 1 ) follow the case in 

1. U K., 4 Mad 32d. Assuming the hull Bench ruling to be correct, as 
we Ho. lb was wirhin the jurisdiction of the Subordinat-j .Tudge to decide 
whether or not the api.licant’s allegations showed a right to sue. It has 
^0D hela by tneir [302] Lordships of the Privy Council in l^ajah Amir 
Hnssan Khanv. Sheo Bakhah Suhfk (2) that where a Court has jurisdiction 
to decuL a Question and does deci-ie it. the H gh Court cannot under 
s. b^^ oi the Code of Civil Procedure interfere merely because the Court has 
wrongly decided the question. Tliere is no question in tliiscaseof illegality 
or niMonal irregularity. The result is that the Subordinate Judge had 
jurisdiction to decide this question an-i did decide it. He was not guilty 
o an> illegality or irregularity, an 1 it is iinnecessarv to consider whether 
hH decKled the question rightly or wrongly. We cann.t interfere. We 
dismiss Mils application with costs. 

Application dismissed. 

2C A 302 = 18 A.W.N. (1898)40. 

APPELLATE CIVIL. 

Before Sir JJin Edge. Kt., Chief Jmlice. and Mr. Juatice Banerji. 

CiiL'NXI Lal (Jwiqmcnt-debtor) v. Harn'am Das [Decreediolder).* 

[7th February, 180.^. J 

E-veerttion of decree -Act IV of ISU {Transfer of prnpertti Act), s, H'i—Order absolute 
art 0/ 1877 [Indian Limitation Act), sch, ii, 

An >ippIic^bon for mi order Ab*>o!nt“ tor Pnleur.der a. 89 of the Transfer of Pro- 
perry Ar t. 16S2. is an applji-ahor, to which in id : 179 of rho second schedule to 
the Indian Li-nitatioD Act. 1377, applies. Owih Behari Lal v. Nageshar Lal O) 
referred 10 ; Ha7ibir Singh v. Dngpat ( 4 ) ovirruled. 

[F., 20 A. 367: 25 M. 244 i2S4. i95) (F.B ); Appt , irj B fill ir>50); R., 24 A. 549 ; 27 A, 

A n‘ *'^‘^=83 C. BGV (»7.5. 87C =4 C.L.J. 141 : U 

A.L.J. J2l (-29,1= IS Ind. Cas. 731 (732) = 35 A. 178 ; Cons., 26 M. 780 (787) ] 

This appeal arose out of an anulication for an orler absolute for sale 
under s. 89 of the Transfer of Property Act. 1882. The respondent 
obtained a decree for sale under s. 88 of the Transfer of Pronertv Act on 
the aoth of March 1893 against the appellanb. Bv tne decree six months 
w^re allowed for payment of the djcretal sum. That period expired on 
the 30th of September 1893. On the 10th of March 1897, the respondent 
neoree-holder aoplied for an order for sale under s. 89 of the [303] 
Transfer of Pioperty Acr. That was the first apolicatioo made for 
cution of the decree or to take a step in aid of the execution of the decree. 
The Court of 6rst lostanue (Munsif of Bisauli) held that the application 
was barred by hmitabioo. On appeal by the decree-holder the lower 
appellate Court (Subordinate Judge of Sh .hjabanpur) held, following the 
decision m Ranbtr Singh v. Drigpal (4). that the application wa.s not 
barred, and, reversing the decree of the Munsif. made an order of remand 
under s. 562 of the Code of Civil Procedure. From that order of remand 
the judgment’deh tor appealed to the High Court. 

* cJ Appeal No. 89 of 1897, from aq order of Babu B)iij>i^b. Sabordioata Jndga 
of SbabjahanDur, dated the 17tb June 1897. 

1) 19 M. 197. (9) 11 I.A. 237. (3) 13 A. 278. (4) 16 A. 23. 
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Munshi Ram Prasad, for the appellant. 

Mr. D. N. Banerji, for the ref^pondent. 

JUDGMENT. 

Edge, C. J., and Baneh.ii, J.~On the 30th of March 1893 the 

respondeut here obtained a decree under s. 88 oS the Transfer of Property 
Act, against the appellant here. By the decree six months were allowed 
for payment of the decretal sum. That period expired on the 30th of 
September 1893. On the 10th of Mnn h 1897, the respondent-decreo- 
holder applied for an order for sale under s. 89 of the Transfer of Property 
Act. That was the 6rst application made for the execution of iho cleoree 
or to take a step in aid of the execution of the decree. The first Court 
held that the application was barred by the Indian Limitation Act. 1877, 
and dismissed it. On appeal the low^r appellate Court held, following 
the decision in Ranbir Singh v. Drigp il (l) that there was no period of 
limitation piovided for such an application, and set aside the order of the 
first Court and made an order under s. 562 of the Code of Civil Pr. cedure 
remanding the case. From that order of remand this appeal has been 
brought. A Full Bench of this Court has fn-M in Oudh Behan Lai v. 
Nageshar Lai (2) that an application for an order under s. 89 of the Transfer 
of Property Act is a proceeding in execution of decree atjd subject to the 
rules of procedure governing such matters. Anplving the decision of the 
[ 804 ] Full Bench, we hohi that an application for an order under s. 89 of 
the Transfer of Property Act is an application to which art 179 of 
the second schedule to the Indian Limitation Act, 1877, applies, and conse- 
quently, having regard to s. 4 of the Act, the application was richtly 
dismissed by the first Court If wj were to hold that there was ui limi- 
tation in such a case the decree-holder might postpone wit lout loss of 
any rights his appHcatiou under s. 89 for fifty yeira after the da»^fi when 
he obtained his decree under a. 83 of the Transfer of Property .\ct. as there 
would be nothing in the Limitation Aci to bar his apolication, and s. 230 
of the Code of Civil Procedure would not apply. Wo allow this appeal 
with costs in this Court and in the Court below, and set aside the order 
under appeal, dismiss the appeal to the Court below, and restore and affirm 
the decree of the first Court. 

Appeal decreed. 


20 A. a04»16 A.W.N. (1898) 43. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Ur. Justice Banerji. 


Data Kishan {Opposite Parly) v. Nanhi Begam and others 

[Petitioners).* I9th February, 1H98.] 

EzeeuHon of deer ee^Limitahon— del No. XV of 1077 (Indian Limitation Act), sch. ii, 
art. im^Applicaiion to the proper Court^Civil Procedure Code, s 206. 

An applioaticn under s 206 of tbe Code of Civil Procedure does not i{ive a fresh 
starting point to limitation and oannot be regarded na an appli^tion the 
proper Court to take a Btepdn*aid of execution. Kiehen Sahat v. The Cofirefor 


• First Appeal No. 281 of 1897, from an order of Maulvi Muhammad Siraj-ud-dia 
Ahmad, Sabordioate Judge of Agra, dated the 22ud May 1897. 

(1) 16 Ak 88, ^^1 
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of Allahabad (1), Tarsi Ram v. Afan Smgk (2; aud EalU Rai v. Fahiman i3K 
referred to. 

^ = (1907j 169; R., 10 C.L.J. 467 (469/ = 3 lud. Caa. 391 

(o92i, J 

The facts of this casd eufficiently appear from the judgmont of the 
Court. 

Babu Joa'indro Nath Chaadhn. f ,r the appellant. 

iluoshi G-htilaui Ntijlabu, for thu respondents. 

JUDGMENT. 

Em*E, C.J.. and Banerti. J.— This aopeal arises ont of proceedings 
taken for the execution of a decree. A decree for sale [305] was made 

1 ^ 00 ^ ^ Transfer of Property Act. 1882, on the Slst of March 

1891. An order ab.solute for saU was m i.Ia on the 17th of December 

1892. under s. 89 of tnat A 0 i the 2^rd of J.inuarv 1893. an aopli- 
cation for execution was m-ide. On the 1st of Julv 1893. the judgment- 
debtor paid into Court the amount decreed, which included costs. On 
the othof July 1893, the decree-holder, having found that bv the judg- 
ment he W.IS entitled to a sum of about Rs. 1,000 more than the 
decree had given him, applied under s. 206 of tne Code of Civil 
Procedure hive the decree brought into accordance with the 
jud^gmant. For some reason best known, if known at all, to the 
Judge to whom that aoDlicition was mads. In shelved the aoplica- 
tion on tin 18th of November 1893. On the 28th of November 
IbJo, Che deci-ei-iiolder made a seco id anplication under s. 206 to 
the .same e.lTect as tne previous one, and on the 2oth of July 1896. the 
decree was brought into accordance with the iudgmont. The decree-holder 
delayed miking his next application until the 17th of March 1897. It was 
for execution of the decree as amended. That application was dismissed 
on the ground that it was barred hy limitation. From the order dismiss- 
ing Chat application this appial has been brought. Unless the decree-holder 
IS entitled to call in aid his aoplications of the 5th of July 1893, and the 

obh of November 1895, as applications to the proper Court to take a stoo- 
in-aid of the execution of the decree, e.teciuion of tho decree is barred by 
limitation under art 179 of the secon 1 schedule to the Indian Limita- 

tion .-Vet, 1877, as the last application to execute tbs dec es was that of 
the 23rd of January 1893. 

In Kishen Sakai v. The Collector of Allahabad (1) it was held that an 
application under s. 206 of the Code of Civil Procedure to bring a decree 
into accordatiee with the judgment was substanti illy an application for a 
review of juJgmont and gave, under s. 167 of sch. ii of Act No. TX of 
1871, afresh suarting point for limitation. We cannot regard [306] pro- 
ceeding-* under s. 206 of the Code as of the same nature in any respect as 
proc.’ediit^ under s. 023 of the Code. In the former owe, namely, 
under s. 206, the correctness of the judgmAut is not questioned ; it is as- 
sumed ; but the jurisdiction arises from the fact that the decree as drawn 
up and signed is noc in accordance wir,h the judgment. In the latter case, 
narael.v, under s. 623. not only the correctness of ths decree, but the 
coiTeccness of the judgnaent is questioned, and, if the anplioation under 
s. 623 is allowed, a re-hearing of the suit or appeil to which it refers 
becomes necessary. In the former case there is no re-hearing. That part of 
the decision in Kishcn Sakai v. The Collector of Allahabad to which wa 

(1) 4 A. 137. (2) 8 A. 493. 
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have referred was explained by Straif^hb, .T„ in Kallu Rai v. Fahimmi (i) 1898 

on the ground that, though ostensibly the application in KisiJien Sakai v. Feb. 9. 

The Collector of Allahabad bad been made under s. 206 oi the Code, tiie 

proceedings which were taken were proceedings which could only havt3 been Appel- 
taken under s. 623 of the Code. We need not consider whether that expla- LATE 
nation is correct or not. The d«=cision in Kallu Rai v. Fahiman OiviL. 

shows that an application under s. 206 of the Code of Civil Procedure does 

not give a fresh starting point to liuiitatioit, and cannot be regarded ns an 20 A. 304 = 
application to a proper Court to take a step-in-aid of execution. That ^8 A.W.N. 
this is so is obvious from a consideration of art. 179, cl. (4) of the ( 1898 ). 43 . 
second schedule to Act No. XV of 1877. The application under that 
clause must be one in accordance with law made to “ the proper Courr. ” 
for execution or to take some step-in-aid of execution of the decree. I^y 
explanation II to art. 179 "proper Court” means the Court whose 
duty it is to execute the decree. The Court executing a decree may or 
may not be the Court which would have jurisdiction to take action 
on an application under s. 206 of the Code, and. even if it was the 
Court which passed the decree, its functions as a Court executing the 
decree are not the same as its functions were as the Court making the 
[307] decree. In executing the decree the Court executing it must take 
the decree as it finds it. It cannot amend the decree or alter it in any 
way. It is bound of course to construe the decree. The deciec in execution 
may be the decree of the High Court, and the proper Court to execute 
that decree may be the Court of the Munsif by whom the suit was fir>t 
decided. The Munsif could not act under s. 206 in respect of a (iecreo 
made by an appellate Court, and he would be bound, as the Court execut- 
ing the decree, to execute the dtcree whether he approved of it or not, 
even if the decree had been one made by himself. Por these reasons we 
are of opinion that the applications of the 5th of July 189.3, and the 28th 
of November 1895, were not applications made to tlie proper Court within 
the meaning of art. 179 to take a step-in-aid of execution of the decree, 
and consequently that execution of the decree was barred by limitation. 

It was decided, and we think rigtitly, in Tarsi linm v. Man Sin(ih (2) that 
an application under s. 206 of the Code does n give a fresh starting 
point for limitation. We dismiss this appeal with costs. 

Appeal dismissed. 


20 A. 307 = 18 A.W.N. il898j 52. 

APPELLATE CRIMINAL. 

Before Sir John Educ, Kt., Chief Justice, and Mr. Justice 

Burhitt. 


Oueen-Empress V. Muhammad Shah Khan and another. ' 

[11th February, 1898.J 

Act No XLVofXBm [Indian Penal Code), s. ^nB-Public servant framinq incorrect 
record— Injury to Ike public— Police opicer /ramttuj a false report. 

A reoortol tho coromisaion of a dacoity was made at a thana. Tbo police 
officerrebarre of The ihana at ficet took down the report which w«s made 
t^hfm. but Bu^scquently destroyed that report and frame d another and a fals e 


(1) 13 A. m. 


Criminal Appeal, No. 15u6 of 1897. 
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roport-ot the commission of a totally different offeone-to which he obtained 
the signature of the comolamant, and which he eu (.•avoured to pass oS as the 

ongiQti] and correct report made to him by (he comol.iinant. 

fie?dthaton the ^bove fact-, the Police om:er was iruilty of the offences 
punish.abie under s. '201 and s. -218 of the Indian P^nal Code. ^ 

[308] The facts of this cas? are fully state 1 in the judgment of the 

L/Ourt. 

Messrs, ll'. J/. Colvin and C. G. Dillon, tiie accused persons. 

The Omciating Government Advocate (Mr. .1. Dyves), for the 
Crown. 

-TIIDGMENT. 

ED(.tE,C. T., and BuiiKt cr, J. — Muham na l Shah Khan, who was a 

clerk or muharnr at t'.e tha-.a of Didauli, and Kuth-u 1-din. who was the 

thanadiir, were tried for tne offences nunishable under s-t. 204 and 

^18 of the In nan Penal C>i 0 . Kuth-ud-din was acquitted; the Gjvern- 

menb has annealed against that acnnittal. and that appeal is before us. 

MnlMmmad bhab Khan was convicted of the nlfonce punishable under 

-04 of the Indian Penal Code and w.as sentenced therefor to tsvo 

pars rigorous imprisonment. He has appealed, and his appeal is now 
before us. 

The facts of this case, although the evidence was taken at consider- 
able length, pe very simple. A dacoity had been commiited on the night 
of the L4tli-2otb of May, and in that dacoity one Abdul Wahid, who was 
the zamindars kartnda. was injured raMier severely. Ho drs*: went to 
make bis report to the thaua at Amroha. apparentlv because he had been 
told that a Uiflicultv bad arisen about one Roshao belonging to the village 
gettin.: a report made as to a previous dacoity alleged bo have tak^Ti place 
in tba same village on the night of tlie 23rd. He was direc:ed at Amroha 
bo make his report at the thana of Didauli, within the circle of which thana 
the village in question was. He arrived at the tliana late at night, and 
made a statement to blio thanadar ; and early the next morning, he made a 
report. He says in his evidence that he mentioned that two dacoities had 
been committod, and that he signed a book three times, and that later on 
they again put before him a book for his signature and be again 
signed It two or three times. Ha says that he did nob take away 
any cheque-receipt. A chequo-hook which was nrint^d at the Govern- 
ment Press in 1891 was proiuced in Court, and [309] in that cheque- 
book tliere was a counterfoil taken from a cheque-book which was 
printed at the Government Press in 1892. and which otherwise shows 
on the face of it that it was of a different issrio from that of the 
cheque-book of 1891. On the inbernokted counterfoil, there was what 
purported to be a report by Abdul Wahid, of a theft committed by three 
persons in the village. According to that report, after the three 
men had pub the grain and other things into their bags. Abdul Wahid 
and his servant awoke, and in trying to seize the "^raen were hurt. 
That rep>rt bears the genuine signature of Abdul Wahid. He says 
that that was not the report which he made, and we have no doubt 
that it was not. There must have been some strong motive to induce 
the thanadar and the cl«rk to concoct the report on a sheet of a cheque- 
book of the issue of 1892, bo get Abdul Wahid's signature to that report and 
to substitute that report for the reoort which was first recorded and signed 
by Abdul Wahid. No explanation is given by Muhammad Shah Khan or 
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Kutb-ud-diu of how it happened that in the chequa-hook of the issue 
of 1891, a sheet of the issue of 1892 has found a plaoe. No reasonable 
man could balieve that wlion tne elieqno-hook of 1391 was b^inii hound a 
sheet from a cheque-book printed the following year was inserted by mis- 
take, and that by a fortuitous concourse of circumstances, the report which 
is questioned in this case happened to be wribti^n on the sheet wliich, by 
mistake, had gob into tlie wrong book in binding Further, all the other 
sheets in the book of the issue of 1891 have the mark of three holes where 
the binding string has passed through thotn. Tne eheec from tfie book 
of 1892 has got three holes corresoonding with the holes in the book of 
1891, and in addition three other holes wliich do not coirespond with any 
of the boles in the book of 1391. These are facts which speak for them- 
selves. 

The report made in the cheque-book was a report which the 
muharrir or clerk, according to the Police Regulations, was bound 
to report correctly word for word as it fell from the man makinr thn 
report, and it was a report which, according to the same [310] 
Police Regulations, the of&oer-in-charge of the thana was bound to 
sign, with the object of making the two man responsible for the correct- 
ness of the report. Consequently, it was a report which, in our opinion, 
must betaken to have baen recorded by the two men. Further, as the 
report was signed by the person making it. namely, Ah.diil Wahi<l. the 
document bearing bis signature would have been admissible in a Court of 
Justice to contradict any statement which he might make at variance 
with the report and might for that purpose be sent for on a subperna and 
could have been Droved, if necessary, by the tbanadar and the clerk in 
whose presence it was made and signed. No doubt, the object in ornnar- 
iog the false repo^'t and substituting it for the true renort, was to l<eep 
from the knowledge of the District Superintendent of Police and the 
Magistrate of the District, the fact that two daceities were reported to 
have taken place in a village in the district. The offence, in our opinion, 
was a very serious one. It is in the interest of the public necessary that 
these reports should be recorded faithfully and truly by police officers. It 
is to the injury of the public that offences should be concealed bv the 
police, and that reports should be falsely recorded. We hear in mind in 
dealing with the appeal of Muhammad Shah Khan, that be is a young man, 
and that what he did was done no doubt at the suggestion and by 
the orders of the i.hanadar. However, we cannot pass over his offence 
lightly. We dismiss his appeal ; but we alter the sentence to one 
of 12 months' rigorous imprisonment, which will count from the 
data of his conviction in the Court of Session. As to Kuth-ud- 
din, he was the responsible officer at the thana. It was his duty 
not only to show a good example of acting lawfully, but to take care, 
as far as he could, that those under him at the thana acted ac- 
cording to law. There is, in our opinion, a wide difference between 
his case and that of his subordinate Muhammad Shah Khan. Wo convict 
Kutb-ud-din of the offence punishable under b. 204 of the Indian Penal 
Code; be certainly secreted or destroyed the 6rst signed reuort; and wb 
eenfceaoe him under that section to bo rigorously imprisoned for [311] 
two years. We convict him also of the offence punishable under s. 218 
of the Indian Penal Code ; he framed a record which he knew to be incor- 
rect knowing it to be likely that he would thereby cause injury to the 
public. The record in respect of which we convict him under s. 218 
'Was the false record to which he obtained the signature, on the second 
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occasion, of Abdul Wahid. Under s. 218. we sentence Kutb-ud-din to 
be rigorously imprisoned for two years. The latter sentence will commence 
on the expiration of the former. A warrant will forthwith issue for the 
arresD of Kiitb-ud-din.'*' 


20 311 = 18 A.W.N. (1898) 45. 

APPELLATE CIVIL. 


Before Sir John Bdc/e, Kt., 


Chief Justice, and Mr. Justice Burkiti 


Shah Mdham.\[ad Khan and others { Defend ayits) v. Hanwant 

Sl.NUH {Plaintiff} A [l2th Pobruary, 1898.] 

Cii'il 5. 103 — ApiAication to svt aside <i <h’c>‘ce passed fji p-)ri6 Jjxnii 

taUon- Act So. y Vof ^lniu.ln jAinUation Act), sch. it. art. IIM- Suit for 

jmrtition—SaHirf of decree i>i such Sint— Civil i^rocedure Code, s. ZJG— Execution 
of process for the judijuient. 

The action of an Amin iippoiniel undor s. :J96 or the (’. do of Civil Procedure 
in a p vrtition suit to domaccatu ibe sbaros l to tbo respective parties to 

the suit IS net the executing of a process IOC cuforcing thfl judgment withio the 
m anim* of article l64 of the second sebeduir? t ) the Itidi-n Limitation Act, 1877. 
iJifiik.i I>latli Misur v. IJ.irinda Nath Mtsser ij) referred to. 

[F., -ill. a- 40^; I'J A.W.N. (16991 191 ; A.W.N. (1G03) 1S7 ] 


In this case, the respondent obtained on the 30t.h September 1896, a 
decree lor partiuuii of certain immovealde non-revenue-paying property 
against Sbau Aliibammad ivtian and otiiers. Tfiibiiecree was a decree of an 
interlocutory nature not capable ot execution until the actual shares of 

the parties to it had been properly demarcated by means of the procedure 
prescribed by s. b96 of the Code of Civil Procedure. An application, 
[312] described by the Court which passed the decree (Subordinate 
Juut,o of Meerutj as au application for execution, was made by the res- 
poiiaono on the 13th of bobruary, 1897, in pursuance of which an Amin 
was sent to p^repare lots for partition. The Amin on the 3rd and 4th 
of March, 1897, made a survey of the property and prepared lots, and 
on the 18ob oi March rdturuod a report Lo tbo Court, on the basis of which 
report notice was issued to the delendants fixing the 17th of April. 1897, for 
tbe allotment amongst the parties of the lots prepared by the Amin. On 
that date some oi the deieuduuts appl.eJ under s. *108 of the Coda 
ot Civil Procedure, to have the decree oi the 30th of September, 1895. set 
aside, as having been passed ex parte without due notice having bean 
served upon him. This application was dismissed by tbe Subordinate 
Judge as barred by limitation, be being of opinion that the sending of 
the Amin to.deuiarcace the lots was the executing of a process for enforc- 
ing the judgment” within tbe meaning of ar... 1G4 of the second scbedule 
to the Indian Limitation Act, 187 1 . Against mis order of dismissal, the 
applicants appealed to tbe High Court. 

Muushi Ham Prasad, for tbe appellants. 

Pandit Mott Lai, for the respondent. 


* See in this connection 17 A. W. N. J1897) 227. — ED. 

t First Appeal, No. 58 of 1897, from an order of Pandit R»i Indar NaraiOi Babordi* 
ate Judge of Meorut, dated the Ist May 1897. 

(I) 22 C. 425. 
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JUDGMENT. 

Edge, G. J., and BurKITT, J. — This appeal has arisen in a suit 
for the partition of immoveable property not paying revenue to Govern- 
ment. The Court in which the suit was made a decree for partition, which 
we must construe as an interlocutory decree, but a decree nevertheless 
within the meaning of s. 2 of the Code of Civil Procedure, defining the 
interests of the parties to the suit ; that is, it was in effect an interlocutory 
decree declaring the interests of the parties. Now, in suits for partition 
of immoveable property not paying revenue to Government, the Court, 
DO doubt, if it has the information before it necessary to enable it to 
make a decree not only declaring the rights of the parties but actually fixing 
the particular areas, or rooms, or parts of the houses, as the case may be, of 
which possession is to be given to the parties respectively on partition, 
may make such a decree [313] without employing the procedure of s. 390 
of the Code of Civil Procedure, and the decree so made would be enforce- 
able in execution, and possession of the respective areas, rooms, &c., could 
be given to the parties in execution of the decree. Bub where, as most 
generally happens, a Court bas not the information necessary to the 
making of such a decree, it must make a preliminary or interlocutory 
decree of a declaratory nature, and then adopt the procedure of s. 396 
of the Code of Civil Procedure by appointing a commissioner or com- 
missioners. whose duty will be, not to give possession, for at that period 
there would be no decree capable of execution by possession, but who 
should allot such shares to the parties, award the sums to be paid in 
case sums are to be paid, and then prepare and sign a report appoint- 
ing the shares and distinguishing such shares by metes and bounds, 
if ordered so to do. The commissioner or commissioners must then 
submit that report to the Court, and the Court, after giving the parties an 
opportunity of objecting to the report, may quash the report and proceed- 
ings of the commissioner or commissioners and issue a new commission, 
or pass a decree in accordance with the report. The decree in accordance 
with such report would be a decree allotting the speciBc shares, areas, 
rooms, &o.. distinguishing them where possible by metos and bounds or 
other adequate description, and decreeing to the respective parties 
possession of those portions of the property allotted to them. In the 
latter case which we have been putting that would be the final decree. It 
is true that the interlocutory decree — following the principle laid down by 
their Lordships of the Privy Council — would be appealable, but for all 
that it is not the final decree or the decree which is capable of exe- 
cution, except possibly for such costs as it might award to be paid. 
It is merely of the character of an interlocutory and declaratory 
decree. In such a case as the present, which falls under the second cate- 
gory, the appointment of a commissioner, whether he be the amin of the 
Court or some one else, is not the issuing of a process in execution 
of a decree, nor are any proceedings of such commissioner [314] the 
carrying out of any process in execution. The time has not yet 
arrived for execution of the decree. It was in our opinion correctly 
decided by the High Court at Calcutta in DwuTkd ^dtH A/isscr v. Hdtindd 
Nath Misser (1) that proceedings under s. 396 of the Code of Civil Proce- 
dure for the purpose of effecting partition are proceedings in the suit it- 
self and not proceedings in execution of a decree. 
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Id the present case a decree, which we must regard as simply deQla> 
ratory and interlocutory, was made in the absence of the defendants, who 
are appellants here. All these appellants with one exception were 
minora. They applied for an order to set aside the decree under a. 108 
of the Code of Civil Procedure. The Court considering that the appoint* 
ment of an amin under s, 39G, under which section only at the stage of the 
case he could have been appointed to act, was the issuing of a process for 
enforcing the judgment, and that the action of the amin in proceeding to 
the place and making the allotment was the executing of a process for 
enforcing the .judgment, applied art. 164 of the second schedule of the 
Indian Limitation Act, 1877, and dismissed the application. There has 
been in this case no execution of a process for enforcing the judgment. 
The application was within time. We set aside the order of the Court 
below with costs and remand the case under s. 562 of the Code of Civil 
Procedure to that Court to be disposed of on the merits. 


Appeal decreed and cau^e remanded. 


20 A. 315 (F.B.) = 18 A.W.N. (1898)61. 

[315] FULL BENCH. 

Before Sir John Edge, Kt., Chief Jtisticc, JSIr. Jmtice Blair, 
Mr. Justice Banerji, Mr. Justice Burkitt and Mr. Justice Aihnan. 


Batul BECrAM (Plaintiff) v. Mansur Ali Khan and others 

(Defendants)/' [16th February, 1898.] 

Pre-emption— Suit for pre-emption based on a mortgage by conditional sale — Limitatioi^ 
—Act No. XV of 1877 (Indian Limitation Act), sch. it. arts. 10 and 120— 
“ Physical possession.” 

Beld (1) that, the other conditions being present necessary to m«ke art. 10 
of the second schedule to Act No. XV of 1877 applicable, art. 10 would apply 
to a sale which in its inception was a mortgage by conditional sale, but which, 
either by the operation of Regulation No. XVII of 1806 or by the operation of 
Act No. IV of 1882, had become in eSeot an absolute sale with the right of 
redemption gone. 

(2) That in such a case as above limitation begins to run, where Regulation 
No. XVII of 1806 applies, from the expiry of the year of grace. 

<3) That a share in an undivided zamindari mahal is not susceptible of 
“physical possession” in the sense of arc. 10 of the second schedule to Act 
No. XV of 1877. 

d (4) That constructive possession, e.g., by receipt of rent from tenants, is not 

physical possession” within the meaning of said article. 

Ali Abbas v. Kalka Prasad (1) ; Nath Prasad v. Ram Paltan Ram (3) ; 
Qoordhun v. Seera Singh (3) ; Qaneshee Lall y. Toola Ram (4) ; Jageshar Singh 
V Jawahir Singh (5) and Unkar Das v. Narain (6). referred to. 

fAfflr 34 A. 17 (P.C.) = 29 I. A. 248 ; F.. P.L.R. (1900) p. 45 (48) : R., 30 A. 375 
*■ f376) = 19 A.W.N. 1898 78; 5 A.L.J. 98 (N) ; 1 C.L.J. 73; 1 N.L.R. 6(7. 8) 

3 O C. 184 (188, 189), 7 O.C. 8 (9). 120 P.L.R. (1901) = 103 P.R. (1901); 140 P.L, 
B. (1904) = UP.R. (1904>;63 P.L.R. 1908=49 P.R. (1908) = I P.W.R- 1908;16 
P.R. 1902.1 


• First Appeal, No- 14 of 1895. from a decree of Kuar Mohan Lai, Subordinate 
Judge of Gorakhpur, dated the 98th November 1894. 

(1) 14 A. 405. (2) 4 A. 218. (3) 8.D.A.N.W.P. (1866) 181. 

(4) N.W.P.H.C.E. (1868) 376. (6) 1 A. 3ll. (6) 4 A. 24. 
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The faofcs of this case are as follows-: — 

One Zahur Ali mortgaged by conditional sale certain shares in each 
of four villages. Two of these villages were of pure zamindari tenure, the 
■others were imperfect pattidari. Proceedings were taken in ISSi by the 
mortgagee under Regulation No. XVII of 1806. The year of grace provided 
by 8. 8 of that Regulation expired in 1862. Before the expiry of the 
year of grace the heirs of the mortgagor deposited in Court what 
they thought was sufficient to discharge the mortgage-debt. They 
subsequently brought a suit for redemption, which was dismissed 
[316] by the Privy Council on the ground that the deposit which had 
been made was not sufficient. Thereupon the heirs of the mortgagee 
brought a suit for possession, and obtained a decree from the first Court on 
the 28th of July 1891, which was confirmed in appeal by the High Court 
on the 6th of July 1893. Formal possession was given on the 27th of 
November 1893. Whether or nob actual possession was given under the 
decree of the 6th of July 1893 was a matter disputed by the parties. The 
mortgage by conditional sale did not entitle the mortgagees to posses 
flion during the currency of the mortgage. The plaintiff brought her suit 
for pre-emption on the 4th of July 1894, The Court of first instance (Sub- 
ordinate Judge of Gorakhpur) dismissed the suit as barred by limitation, 
having regard to the provisions of art. 120 of the second schedule to 
the Indian Limitation Act, 1877, and the case of Ali Abbas v. Kalka 
Prasad (1). The plaintiff appealed to the High Court. 

On the appeal coming on for hearing before a Division Bench of two 
Judges, an issue was remitted to the lower Court under s. 5C6 of the 
Code of Civil Procedure as to whether the property in suit admitted of 
physical possession. The lower Court returned a finding that the pro- 
perty did not admit of physical possession. After the receipt of this 
finding, to which the appellant took objections under s. 567 of the Code 
of Civil Procedure, the appeal was laid before a Full Bench. 

Pandit Siitidar Lai (with whom Mr. Ghulavi Mujtaha) for the appel- 
lant contended that the suit was not barred by limitation. Article 10 of 
schedule II of Act No. XV of 1877 applies to all cases of sales of property. 
It applies equally to a sale whiohi though in its inception it was only a 
mortgage by way of conditional sale, has now matured into an absolute 
sale by foreclosure. On the facts found by the Court below on the 
issue remitted by the High Court under s. 566 of the Code of 
Civil Procedure the whole of the property sold is susceptible of phy- 
sical possession being taken. Bach oo-sharor collected his share of rent 
1817] directly from the tenants, nnd being thus in possession of his share 
.in the zamindari, he was also in possession of the joint lands unoooupied 
by tenants which appertained to the zamindari. The word physical 
implies some corporal or perceptible act done which of itself conveys, or 
ought to convey, bo the mind of a person notice that his right has been 
prejudiced. (Shiam Sundar v. Amanant Begam) (2). The collection of his 
share of the rents from the tenants was such act, and it indicated that the 
vendee bad taken physical possession. The suit being instituted within a 
year from the date the physical possession was so taken is within time. 

Mr. T. Conlan and Munshi Jwala Prasad, for the respondents, do 

not appear to have been called on, 

The judgment of the Court (Edge, 0. J., BhAiR, Banbrji, Burkitt 

And Aikman, JJ.) was delivered by Edge, 0. J. : 


il) 14 A. 405. 


(3) 9 A. 334 (339), 
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JUDGMENT. 

This was a suit for pre-emption. The Court of first instance dismissed 
the suit on the_ ground that it was barred by arc. 120 of the second sche- 
dule of the Indian limitation Act, 1877. The facts of the case are short- 
ly these : —In 1868 Zahur Ali Khan mortgaged by conditional sale certain 
shares in each of four villages. Two of those villages were of pure zamin- 
dari tenure, the others were inaperfect pattidari. Proceedings were taken 
in 1881 by the mortgagee under Regulation No. XVII of 1806. The year 
of grace provided by s. 8 of that regulation ex oirad in 1882. Before 
the expiry of the year of grace the heirs of the mortgagor deposited in 
Cjurtwhafc thev thought was sufficieot bo discharge the mortgage debt. 
They subsequently brought a suit for redemption, which was dismissed by 
the Privy Council on the 13th of July 1886, on the ground that the 
deposit wnich had been made was not sufficient. Thereupon the hairs 
of the mortgagee brought a suit for possession, and obtained a 
decree from the first Court on the 28th of July 1891. which was 
confirmed in appeal by this Court, on the 6th of July 1893. It is 
alleged on the one side and denied on the other that the heirs of 
[318] the mortgagee obtained nossession in execution of the decree of 
the 6th of July 1893, on the 27tb of November 1893. Formal posses- 
sion at any rate was given on that date. The mortgage by way of 
conditional sale did not entitle the mortgagees to possession during the 
currency of the mortgage. This suit for pre-emption was brought on the 
4tb of July 1894. It is contended on behalf of the plaintiff, appellant 
here, that art. 10 of the second schedule to Act No. XV of 1877 
applies — that contention being based on the argument that the property 
sold, in respect of which pre-emption was claimed, does and did admit of 
physical possession being obtained of it. The Court below, misunder- 
standing the question actually decided by the Full Bench in Ali Abbas v. 
Kalka Prasad (1), applied art. 120 to the suit, and, as the year of grace 
bad expired more than six years before suit, dismissed the suit on the 
ground of limitation. We should point out here how the Full Bench 
ruling has been misunderstood by the Court in question. The Full 
Bench in that case had not to decide what article of the Limitation Act 
applied. In ellect what bho Full Bench had to decide was — when does 
a pre-emutor’s right to sue accrue when he claims pre-emption io respect 
of a mortgage by conditional sale which has become absolute? That 
question, although the Bench referring the case had bo decide the question 
of limitabioD, was one, so far as the Full Bench was concerned, apart 
from the question of limitation. 

Tbe real question before us turns on what is the meaning of “ phy* 
sical possession.” Tbe first question is— can art. 10 apply bo a sale 
which was in its inception a mortgage by conditional .sale, but which in 
tbe result has become an absolute sale? In Nath Prasad v. Ram Paltan 
Ram (2), the Full Bench decided that the limitation applicable to a suit 
to enforce a right of pre-emption in respect of a conditional sale of a share 
in an undivided mahal was that nrescrihed by art. 120 of tbe second 
schedule bo Act No. XV of 1877. So far as we can ascertain from the 
record, the Full Bench in deciding that question decided more [3i9J 
than was necossary for the disposal of tbe case before them. The learn- 
ed Judges said : — “ We think that the sale referred to in art. 10 must 
bean absolute one having immediate effect and operation, io those cases 

(1) 14 A. 406. (2) 4 A. 213. 
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where the interest passed is capable of physical possession, by physical 
possession, and where it is not bv the creation of a title under an instru- 
ment duly registered.*’ 

We cannot see how a sale is any the less an absolute one because it 
is not to take immediate effect and operation. There is certainly not.hing 
in art. 10 to suggest that the sale mentioned in that article is licnitod 
to a sale which is to have immediate effect and operation. In our opinion, 
the other conditions being present necessary to make art. 10 applicjablo, 
art. 10 would apply to a sale which in its inception was a mortgage 
by conditional sale, but which, either by the operation of Regulation 
No. XVII of 1806 or by the operation of Act No. IV of 1882, had become in 
effect an absolute sale with the right of redemption gone. In such a case, 
the other conditions existing, art. 10 would apply as soon as the mort- 
gagee had acquired the complete interest of the mortgagor. No doubt in 
the case before the Full Bench to which we have been referring, art. 120 
was the only article which could have been applied at the particular 
stage of the transaction at which it came before the Court. We dissent 
from the proposition of law expressed obiter in that case. 


In the present case if the whole of the property sold was capable of 
physical possession biing taken by the mortgagee vendee, we should hold 
that art, 10 of the second schedule of .Act No. XV of 1877 applied. 
The question really turns, as we have said, on what is the meaning of 
“physical possession ” as that term is used in art. 10 of the second 
schedule to Act No. XV of 1877. It must mean something different from 
“actual possession, ” and ia must mean something different frono ordinary 
possession. In cl. (l) of s. 1 of Act No. XIV of 1859, which was the 
clause prescribing the limitation in suits for pre-enaption. the term 
[320] used was “possession,” and limitation ran from the tinue of pos- 
session being obtained by the vendee. In Goordhun v. Heera StTigh (1) 
a Full Bench of the Sadr Diwani held that the “possession” of Act 
No. XIV of 1859 must be au actual and not a constructive possession. In 
1868 the question came again before a Full Bench, then of this Court, 
and in Ganeshee Lai v. Toola Ram (2) the Full Bench decided that the 
possession of Act No. XIV of 1859 included constructive as well as actual 
possession. It is probable that that decision led to the alteration of the 
wording of the article relating to limitation in pre-emption suits in the 
next succeeding Limitation Act. In art. 10 of the second schedule 
to Act No. IX of 1871 it was prescribed tnat limitation should run from 
the date when actual possession was taken under the sale. Then came 
a Full Bench of this Court in 1876. Jageshar Singh v. Jawahir Singh (3), 
in which a majority of the Full Bench held that the actual pos- 
session ” of Act No.' IX of 1871 was the same thing as the possession 
of Act No. XIV of 1859. and included constructive possession. The 
then Chief Justice of this Court, Sir Robert Stuart, in our opinion, 
was right in differing from the rest of the Full Bench. He held that 
the purchaser does not take actual pissession of the property sold to 
him until he takes physical and tangible possession. Tne next matter 
to which we have to refer is that when Act No. XV of 1877 was 
passed, the Legislature, still determined, in our opinion, to exclude 
oonstruobive possession from the poasissioa from which limitation should 
run under art. 10, used the term physical possession,” and they added 


(1) 8. D. A. N. P. tl86S) 181. (3) N. W. P. H. 0. R. (1868) 876. 

(8) I A. 811, 


1898 

Feb. 16. 
Fuiili 

Bench. 

20 A. 315 
lF.B.) = 

18 A.W.N. 
(1898) 61. 




20 All. 321 


INDIAN DECISIONS,. NEW SERIES 


IVoL 


1898 

Feh. 16. 

Full 

Bench. 

2* A. 315 
(P.B.v = 
18 A.W.N. 
(1888) 61. 


a different terminus of limitation in respect of property which did not admit 
of physical possession. As we have said, two of the villages here were of 
pure 2 amindari tenure, that is, they were villages in which the zamindars 
gob no shares allotted to them by metes and bounds, but held fractional 
shares, in respect of which fractional shares they received a proportionate 
amount of the profits of the village, [321] It is said that the mortgagor used 
to receive direct from the tenants of the zamindari body his proportion of 
the rents payable by them. That in our opinion does not alter the case. 
Id Unhay Dns v. Narain (l) it was held that a share in an undivided 
zamindari mahal was not susceptible of physical possession in the sense of 
art. 10 of the second schedule to Act No. XV of 1877. We adhere to that 
decision. The Legislature meant some limitation of the term “ possession’' 
by the use of the term “physical.” In our opinion, for instance, the owner 
of a house who has let the bouse to a tenant cannot be said to be iu physical 
possession of that house so long as the tenancy subsists and his tenant 
remains in exclusive possession of the demised premises. In such a case 
the owner has parted with the physical possession to his tenant for the 
period of his tenancy, and the tenant alone is the person who has physical 
possession. It appears to us that it would be straining the English 
language and going contrary to the obvious intention of the Legislature 
to hold otherwise. In this particular case art. 10 cannot apply, because 
the whole of the property sold is not capable of physical possession within 
the meaning of that article, and no instrument of sale has been registered. 
The result is that, art. 10 not applying, art. 120 must apply in this 
case. As art. 120 applies, we have got to see when the right to sue 
accured to the pre-emptor. That point is concluded by tlie Full Bench 
ruling of this Court in AH Abbas v. Kalka Prasad (2) which in our 
opinion was rightly decided, but which must always be regarded as 
deciding merely the point referred to the Full Bench and not the question 
of limitation. This suit was barred by limitation when brought, and we 
dismiss this appeal with costs. The costs of translating and printing must 
he borne by the appellant* 

Appeal dismissed. 


20 A. 322 (F.B.)»18 A.W.N. (1898) 56. 

[322] FULL BENCH. 

Before Sir John Edge, Kt„ Chief Justice, Mr. Justice Blair, 

Mr. Justice Banerji, Mr, Justice Burkitt and Mr. Jttstice Aikman. 

SuNDAR Singh and others (Plaintiffs) V. Bholu and others 

(Defendants).* [I7th February, 1898.] 

ActNo.iy of lQ&2i1ransfer of Property Act), s. 85 — Civil Procedure Code, s. 43 — Cause 
of action — Mortgage^ Holder of two mortgages on the same property suing separately 
on each. 

There is nothing io the Code of Civil Procedure or in the Transfer of Property 
Aot to prevent the bolder of two independent mortgages over the same property, 
who is not restrained by any covenant in either of them, from obtaining a decree 
for sale on each of them in a separate suit. 


• Second Appeal, No. 1030 of 1894, from a decree of L. G. Evans, Esq., District 
Judge of Aligarh, dated the 18th June 1894, confirming a decree of Baba Gaoga SaraOr 
Subordinate Judge of Aligarh, dated the lOth July 1898. 

(1) 4 A. 34. (3) 14 A. 406. 
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The plaintiSs in this case held a mortgage of certain property from 
one 3holu, dated the 21st of October 1878. In January 18oJ they 
acquired the mortgagee interest in a mortgage given by Bbolu over tiio 
same property in August 1882. In December 1890 tlie plaintiffs 
obtained a decree for sale on the mortgage of October 1373. In the suit 
in which that decree was obtained the plaintiffs made no mention of 
their claim under the mortgige of August 1882. In May 1893 the 
plaintiffs, not yet having executed their decree obtained on the former 
mortgage in December 1890, brought the present suit asking for a decree 
for sale in virtue of their second mortgage of August 1882. 

The Court of first instance {Subordinate .Judge of Aligarh) dismissed 
the suit as being barred by the nrovisio is of a. 43 of the Code of Civil 
Procedure. The plaintiffs appeUed. The lower appellate Court (District 
Judge of Aligarh) dismissed the appail, holding that the suit was barred 
by the operation of s, 43 of the Code of Civil Procedure read with s. 85 
of the Transfer of Property Act, 1832. From this decree the plamtiffs 
appealed to the High Court. 

Mr. IV. K, Porter, for the appellants. — Neither of the sections upon 
which the judgment and decree of the lower appellate Court were based 
applied to the facts of the case. Section 43 of the Code of Civil Procedure 
did not apply, because the plaintiffs’ [323] two mortgages use o 
two separate causes of action. Section 85 of the Transfer of Property 
Act could not apply, because all the necessary parties were in fact on tlie 
record. So long as the plaintiffs had not executed their first decree by 
sab of the mortgage prooeroy there was nothing in law to prevent their 
getting a decree on their second mortgage and executing both decrees 

* ^ ^Pandit Sundar Lai, for the respondents.— Section 67 of Act No. IV of 
1882 contemplates a sale of the “property” as distinguished from merely the 
bare rights and interests of a mortgagor, and s. 85 insists upon the JOjnaQf 
in a suit for sale of all persons having a claim based on a mortgage of the 
property sought to be sold with the object of either redeeming o^'oreclos- 
ing them, so that the property may be sold from the rj 

of the person so joined— Din Kasodhan v, Kazini ^ilnintiffs 

the mortgage in suit had been assigned to a third person the 

would have been bound to implead him in their suit on ^ ^ ® 

2l8t of October 1878 and the sale in execution of the “ 

gage of the 2l8tof October 1878. would have been free of the 

of the mortgage in suit. Tne plaintiffs being the mortgagees under 

both the mortgages, in obtaining on 

2l8t of October 1878, must be taken to have abandoned thei. claim o 

their second mortgage. 

JUDGMENT. 

The judgment of the Court (Edge, G.J.. Blair, BaneR-TI, BGRKITT 

and Airman, JJ.) was delivered by , . . R«nnh THa 

Edge. O.J.— This appeal has been referred to ^ 
plaintiffs were mortgagees under a mortgage of the 2l9t of Oetober_m78. 
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On that mortgage they obtained, on tbe 2nd of December 1896, a decre# 
for sale under s. 88 of the Transfer of Property Act. Before they brought the 
suit in which they obtained that decree the plaintiffs had become assignees 
of a mortgage of the 1st of August 1882, which was made to a third party by 
the same mortgagor and which mortgaged tbe same property as that [324] 
which was mortgaged by the mortgage of the 21st of October 1878. The 
mortgage of 1882 was a mortgage by which it was agreed that the amount 
of the mortgage debt should be payable on demand. The present suit, 
which was brought on the lOth of May 1893, was brought for the enforce- 
ment of the mortgage of 18S2. and in this suit the plaintiffs seek a decre. 
for sale under s. 88 of Act No. I\ of 1882. The first Court dismissed the 
suit, applying s. 43 of Act No. XIV of 1882 and s. 85 of Act No. IV of 
1882. The application of s. 43 had reference to the previous suit. What 
application s. 85 of Act No. IV of 1882 could have had to this case it is 
impossible to say : all the necessary par^ies were before the Court. The 
plaintiffs appealed and the Court of first appeal dismissed their appeal 
on the same grounds. From that decree dismissing their appeal this 
appeal has been brought. 

Bach .suit was a suit for the enforcement of tlie security which 
was given for the debt. Consequently each suit was a suit in respect 
of which the cause of action was different from the cause of action 
in the other. Section 43 of the Code of Civil Procedui*e could have no 
application to such a case as this. This is conceded by the learned 
advocate for the respondents. So far as we are aware there is nothing 
in the Code of Civil Procedure or in the Transfer of Property Act 
W'hich prevents a holder of two independent mortgages over the same 
property, who is not restrained by any covenant in either of them, from 
obtaining a decree for sale on each of them in a separate suit. Here the 
plaintiffs were entitled to obtain their decree for sale on the mortgage 
of 1878. It appears to us that their having obtained ttiat decree can be 
no bar to their right to obtain a decree for sale on the mortgage of 
1882. What benefit the two decrees will be to the plaintiffs it is difficult 
to see, except that the plaintiffs may execute one of these decrees by 
sale of the property, and, if there is a surplus arising from the sale, 
they may px'obably attach that surplus in execution of the other decree. 
One thing is quite clear, that the plaintiffs cannot soil the property twice 
[325] over, and they cannot sell under the second decree subject to the 
first That would be selling the equity or redemption, a right which is 
not acknowledged or recognized by Act No. IV of 1882, and would be a 
mischief which has been struck at by s, 99 of that Act. This Court 
in Mata Din Kasodhan v. Kazim Husain (l), which has been followed in 
many other cases, has recognized that the intention of the Legislature 
was to put an end to the abuses which existed before Act No. IV of 1883 
came into force, and that there can be no sale of the equity of redemption 
apart from the property itself at the instance of the mortgagee. 

We allow this appeal with costs, and we set aside tbe decrees of the 
lower appellate Court and of the Court of first instance with costs and 
remand this case under s. 562 of the Code of Civil Procedure to the Court 
of first instance to be disposed of on the merits. 

Appeal decreed and cause remanded. 


(U 13 A. 432. 

m. 
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APPELLATE CIVIL. 

Before illr. Justice Blair and Mr. Jxistice Burkitt. 

BHAGIRATHI MISR (Plaintiff) v. SHEOBHIK AND OTHERS 

(Defendants)."^' [isfc March, 1893], 

Eindu laiu^Joint Bindu family ^Rights of son in joint a^icestral properly —Mortgage. 

A member of a joint Hindu family has no power in hi'* father’s life-time to 

make a mortgage of anv part of the ancestral family property. Balgobind Das 

V. Lai *1) and Madho Parshad v. Af€?ir6a»i Sinj/Zi (2) referred to. 

CR.,6A.L.J. 11 = A.W.N. (1908) 163 = 5 M.L T- 56 = 1 Ind. Gas. 83; D.. 33 A. 7R3 

t789) = 8A.L.J. 901 = 11 lud. Gas. 220 (221).] 

The facts of this case are as follows : — 

The land in question in the suit was the ancestral property of one 
Mattu and his son Daulat. Mattu sold the greater portion of the proper- 
ty to the plaintiffs by deed dated the 15th of January [326] 1889. The 
remainder of the property was hypothecated by Mattu to the plaintiffs by 
a registered bond, under which the property mortgaged was brought to 
sale and bought in by the plaintiffs on the 20th of June 1894. On the 
Istof September 1891, during the life-time of Mattu, his son Daulat gave 
a bond to Sheobhik and Balkaran mortgaging a certain share in the pro- 
perty in question. Subsequently, after the death of Mattu, the plaintiffs 
«ued for a declaration of their right to tlie entire property and that the 
mortgage given by Daulat to Sheobhik and Balkaran was of no efl*ect so 
far as he was concerned. The Court of first instance (Munsif of Jaunpur) 
decreed the plaintiff’s claim, holding that Daulat in the life-bimo of bis 
father had no authority to mortgage any portion of the property so as to 
defeat the alienations made by his father Mattu. The defendants 
Sheobhik and Balkaran appealed. The lower appellate Court (Subordi- 
nate Judge of Jaunpur) decreed the appeal, holding that Daulat had a 
right to mortgage his share of the ancestral property. From this decree 
the plaintiffs appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Gobind Prasad, for the respondent. 

JUDGMENT. 

Blair and BdrkitT, JJ.— This is the suit of a plaintiff mortgagee 
for a declaration of right under his mortgage and also under a deed of 
flale of a certain land which were made by one Mattu. The defonco was 
that the son of the mortgagor had during his life-time, upon the 1st of 
September 1891, given a mortgage to the defendants of a portion of the 
property. The Court of first instance decreed the claim of tho plaintiff. 
The Court of first appeal held that the defendant’s mortgage was a 
good and subsisting mortgage. That finding is the part of the judg- 
ment impeached in this appeal. The case of the appellant is simple. 

He says that Daulat as a member of a joint Hindu family, which ho 

■is found to have been, had no power, during the life-time of his father, 
to make a mortgage of any part of the ancestral family prop erty . 

• Second Appeal No. 1186 of 1896, from a decree of Babu Mohan I^al, Su^rdi^oate 

lodge of Jaonpur, dated the 19th September 1896. modifying a decree of Maulvi Shah 
AiMad-ullab, Mnneif of Jaonpur, dated the 18(h June 1896. i 

(1) 16 A. 889. ' ^ 
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The plaintiff’s .contention is suppoi'ted by two cases decided by the 
Privy Council. One is reported in [ 327 ] I. L. E., lo All. 339; the other 
in I, L. R.. 18 Calc. 157. It seems to us that those cases goto the full 
length of the appellant’s contention. It is suggested for the defendants 
respondents that the deed executed by Daulat was voidable only and not 
void, and that liis mortgagees ought to have been impleaded in the 
previous suit broiiglit by the appellant upon liis mortgage. No authority 
was cited in support of that propo.su, ion, which is at all upon all fours 
with the facts of this case. The authority upon which Mr. Gobind 
Prasad relied is in T. L. R. 19 Calc., 123. That was a special cass, and 
the facts do not, in our opinion, appear to be upon all fours with the 
facts of this case. The appeal will be allowed with costs. The 
eflect will bo to restore the decree of tlie Court of first instance setting 
aside that of the lower appellate Court. 

Appeal decreed. 


20 A. 327 = 18 A.W.N. (1898) S4. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Banerji. 


Phul Chand (Defendant) v. Chhote Lal and others {Plaintiffs)" 

[1st March 1898.] 

Act No. IV 01 1882 {Transfer of Property Act\. s. \^5 ^Actionable clavn— Person 
claiviirig Uio benefit of s, 135 not obliged to pay the arnouftt paid by tk$ 
assignee before judyuient. 

Held that a person who is entitled to claim the ben-ifit of s. 1.36 of the 
Transfer of Property Act of 1882 d )ed not lose the benefit of that section if he 
puts the assignee to proof of the price p.ii J by him and waits noril the amount 
of the price has been determined and declared by the Court. There is nothing 
in the section to preclude the debtor from securing his discharge by payment 
of the decree. v. P/asad ( 1| ; Muchiram B irik v Ishan Chunder 

Chxickerbvtti (2| : Jani Begam v. Jahangir Khan (3) Haikim-un-nissa 
Deonarntn (4) and Nilakanta v. Krishnasami (5). 

The facts of this case are fully stated in the judgment of the Coui-t. 
Pandit Siindar Lal and Munshi Bam Prasad, for the appellant. 
Munshi Gobind Prasad, for the respondents. 

JUDGMENT. 

[328 ] Baneuji, J-, (Knox, J.. concurring). — This was a suit for 
sale under a mortgage, dated the 3rd of September 1873, executed by 
one Mohan Singh for Rs. 4,200 in favour of Mansukh Das and his sou 
Dungar Mai. After the death of the aforesaid mortgagees, the widow of 
Duogar Mai, three of the sons of Mansukh Das and the widow of another 
son assigned, on the Sth of November 1891, their rights under the mort- 
gage to the first four plaintiffs for a consideration of Es. 10,000. Oat of 
that amount, Rs, 600 was paid in the presence of the registering officer 
and Rs. 1,858-9-3 was kept back for the purposeofdisobarging a decree held- 

• First Appeal No. 40 of 1896. from a decree of Babu Bepin Behari Makerji. 
Sobordioate Judge of Aligarh, dated the 20th September 1696. 

(1) 16 A. 815. (2) 21 C. 568. 

(4) 13 A. 102. (5) 13 M. 925. 


(3) 9 A. 475. 
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against the widow of Dungar Mai and Baldeo Das, one of the sons of M<an- 
snkh Das, by Eao Balw’ant Singh. That decree was, however, nob satisfi- 
ed,and it was purchased from Bal want Singh by Kishan Lai, the fifth plaintiiT. 
He pub the decree into execution, and having caused tlie two-tilths sharo 
of Baldeo Das and Dungar Mai’s widow in the aforesaid mortgage to ho 
sold by auction, purchased it himself. The ftvo plaintiQ's having thu.s 
acquired the rights of the mortgagees have instituted tliis suit, claiming 
Rs. 10,600 as due under the mortgage. The mortgaged proporby was 
sold in execution of a decree obtained upon a subsequent mortgage, an-l 
was purchased by Than Singh and Nathu Ram, who are now represented 
by the appellant Phul Chand. The defendants bo the suit were the legal 
representatives of the mortgagor and subsequent transferees of the mort- 
gaged property. The defence raised on behalf of the defendants, whom 
Phul Chand appellant represents, was that the mortgage had been dis- 
charged and the mortgage bond returned to the mortgagors ; that the 
plaintiffs had not paid consideration for their purchase ; that tlie pur- 
chase had been made to carry on litigation and that the plaiutitTs were 
not entitled to recover any portion of the amount claimed. The defend- 
ants produced the mortgage bond bearing ODdorsements of payment, 
which, if genuine, showed that the mortgage had been discliarged in 
full in 1889. The Court below has held the plea of payment not to 
be established. It found that the bond had somehow' come int(> the 
[329] possession of the mortgagors, that tho indorsements on it were 
not genuine and that the mortgagors and their heirs had not the means 
to make the alleged payments. It also held that the assignment of the 
mortgage bond to tbe first four plaintiffs was ihe transfer of an actionable 
claim to which s. 135 of the Transfer of Property Act applied ; that the 
purchase of the bond was in reality made by Kishan Lai in the names 
of th6 other plaintiffs ; that only Rs. 600 were paid as consideration for 
that purchase, and that in virtue of that purchase tiie plaintiffs could 
nob recover more than that amount and incidental expanses. As regards 
the share of tbe mortgage debt purchased by Kishan Lai at auction, the 
Court below was of opinion that by reason of cl. (d) of s. 2 of Act 
No. IV of 1882, the first portion of s. 3 35 of that Act did not apply. 
That Court accordingly made a decree for two-fifths of the mortgage 
money, with interest, and for Rs. 600 with incidental expenses and 

interest. ^ . , . . . 

Both parties have appealed from this decree. In this appeal, which 
has been preferred bv the defendant Phul Chand, two contentions have 
been raised on behalf of the appellant ; first, that it has been proved that 
the mortgage has been discharged by payments, and, second, that since it 
has been found that Kishan Lai, plaintiff was the real purchaser of the 
mortgage under the assignment of tho 8th of November 1891, © took 

the place of the judgment-debtors to the decree of Balwanb Singh, and the 
purchase of that decree by him had the effect of discharging that decree. 
Consequently by virtue of the auction purchase of the rights of Dungar Mai 
and Baldeo Das. be acquired no interest in the mortgage m question and 
is only entitled to recover the price paid by him for the assignment of the 
8th of November 1891. with incidental expenses and inborest. On 
behalf of the plaintiff it is urged that there is nothing to show that Kia^ 
Lai is the real purchaser under the sale of the 8th of November 1891 : that 
payment of tho full amount of consideration for that sale has been 
proved and that s. 135 of Act No. IV of 1882 does non apply to a case like 
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[330] As regards tbe discharge of the mortgage bv re-pavment of the 
mortgage money we agree with the conclusion at which' the learned 
Subordinate Judge has arrived. The mortgage deed is no doubt in the 
possession of the heirs of the naortgagor, Mohan Singb, by whom it has 
been produced. It also bears indorsements of payments. These circum- 
stances certainly raise a presumption in favour of the defendants ; but the 
evidence and tiie probabilities to which the Subordinate Judge has refe.'red 
in detail completely negative that presumption. According to tlie indorse- 
ments on tlie mortgage deed, payments were made on acconnr, of it between 
tbe i)th of June 188J an I the 2nd of June 1889. and toe number of payments 
was rive. It is rather sui-prising that for ten years from the date of the 
moicgage not a farthing was paid to the mortgagees, but in the course of 
the next six years such a large sum as Rs. 7.025 was paid by the mortgagors, 
and the bond was taken back. Die evidence on the record clearly shows 
that the morrgagor had not the means to make such Urge payments, 
that they were in very involved oircumstanoes. that thev were not oven 
in a position to pay the Govenmant rev^^nue, that tlieir moveable property 
had to be sold tor the realisation of the revenue and that their z imindari 
share had to be let out in farm for the recovery of arrears of revenue. 
It is in the highest degree improbable that persons in such iiiiuecunious 
circumstances made the alleged payments. It appears fruu the evi-lence 
of Lala Lokinan Das, a respectable pleader of the District Court of Ali- 
garh, that shortly before February 188S, Dungar Mai. one of the 
mortgagees, showed the bond to him with a view to raise money for the 
pui pose of i)ringing a suit o i the basis of the bond, and, as far as Lala 
liokinan Das could recollect, it bore no indoi'-sements of payment. If 
tlie iodorsements which now appear on the bond are genuine, all of 
them, except the last, must have been on it at the time wiion it was 
shown to Lila Lokman Dts, and his attention would undoubtedly have 
been attracted by th-.Jin. Further, the only amount which would have 
remained due on the mortgage at that time \vould Iiave been a sura below 
[331] Ks. 800, upon payment of which about eighteen months afterwards 
the mortgage is alleged to have been discharged. It seems to us to be 
extremely iinprobablo that for the purpose of meeting tno expenses of 
instituting a suit to recover that small sum, Dungar Mai would have been 
endeavouring to raise money by negotiating witii Lala Lok man Das. There 
is another piece of evidence which to our minds clearly shows that no pay- 
ments were made to the mortgagees on account of the bond in question. 
On the IGth of December 1389, Dungar Mai applied for the e.xe ration of 
a decree held by liitn against Chitra Singh and others, heirs of tha mort- 
gagor Mohan Singh, and be prayed for the sale of the 10 biswas share 
comprised in the m irtg ige now in suit subject to that mortgage. With 
his application he hied an affidavit in which ho stated tiiat he bold a 
mortgage over that property for Rs.4,200. that is, the mortgage upon which 
the present 1 1 dm has been brought. Had the mortgage been dischargetl 
in the preceding month of June, Dungar Mai’s statement that there was 
a subsisting mortgage on the property for Rs. 4,200 would not have been 
allowed by the debtors to go unchallenged. It appears that they did raise 
objections in regard to Dungar Mai’s application for execution, but they 
never traversed his statement that their property was subject to the 
mortgage for Rs. 4,200. 

These facts, and tbe other facts stated in the judgment of the lower 
Court, clearly show that the mortgago was never discharged and that pay- 
ments were never made on account of it. We agree with the learned 
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Subordinate Judge in considering the oral evidence adduced on the point 
to be wholly unworthy of credit. The Subordinate Judge has also, in our 
opinion, conclusively shown that the purchase of the mortgage bond in 
suit in the names of the first four plaintiffs on tlia 8th of November 1891, 
was in reality a purchase by Kishan Lai, and that the amount paid as con- 
sideration for that purchase before or at the time of the sale was Rs. GOO, 
the sum which was paid in the presence of tho registering officer. We have 
carefully considered the evidence [332] on the noiut to which our atten- 
tion has been directed, and we think it unneces^arv to refer to it in detail 
tether than to say that we fully concur with the Court below ie its es- 
timate of that evidence and with tho conclusions ai which that Court has 
arrived. The impecunious circumstances of tho first four plaintiffs, the 
non>prodiLiction of account-books, the fabrication of accounts, the non- 
production of the documents by which were secured the debts alleged to 
have been discharged with the consiileration money, and the fact that 
the decretal amount due to Balwant Singh was not paid by these plaintiffs 
clearly show that the full amount of consideration for the sale 

deed of the 8th of November 1891 was not paid and that the first 

four plaintitfs did not make that purchase on their own account. 

Had they been the real purchasers, why did they leave the decree of 

Balwant Singh unsatisfied? Why did tliey allow Kishan Lai to purchase 
that decree and why did they allow the shares of nhe judgment-debtors to 
that decree to be sold for the small sum of Rs. 200 and purcliased by 
Kishan Lai himself ? The fact is, as the learned Subordinate Judge has 
pointed out, that under the deed of the 8th of November 1891, Kishau 
Lai himself purchased the rights of tho mortgagees, that, being appre- 
hensive that the subsequent purchasers of the mortgaged property would 
claim the benefit of the provisions of s. 135 of tho Transfer of Property 
Act, he took an assignment of the decree hold by Rao Balwant Singh, 
and, putting that decree into execution, purchased at auction the shares 
of Bungar Mai and Baldeo Das in the mortgage in order lo avoid tho 
Operation of that section. We hold, in concurrenco with the Court below, 
that Kishan Lai plaintiff was tho real purcliaser of the interests of tho 
mortgagees by virtue of the sale deed of the 8th of Novombor 1891 : that 
the other plaintiff's were only henami for him and that they wore not 
beneficially interested in the purchase That being so, the contention of 
the learned counsel for the appellant that tho claim of the first four 
plaintiffs ought to have been dismissed must prevul. 

[333] It is next urged on behalf of the appellant that as Kishan Lai 
was the real purchaser under the sale deed of tho 8bh of November 1891, 
and thus acquired the rights of Dungar Mai and Baldeo Das in tho mortgage 
of 1873, which Rao Balwant Singh had caused to he attached in execution 
of the decree held by him against Baldeo Das and tho widow oi Dungar 
Mai, he took the place of the judgment-debtors to that docree, and, 
as he subsequently purchased the decree from Rao Balwant Singh, 
the decree became extinct and incapable of execution, and consequently 
he acquired nothing under the auction purchase which subsequently took 
place at his instance in execution of that decree The conootness of the 
proposition raised by this contention seems to us to be open to doubt. 
We are, however, of opinion, upon another ground, that no title nassed to 
Kishan Lai under the auction sale referred to above. We have hold that 
he was the actual purchaser of the property conveyed by the sale deed 
of the 8th of November 1891, so that he acquired the interests of 
Baldeo Das and Dungar Mai in the mortgage in question by virtue of 
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thafc purchase. As the assignee of the decree held by Rao Balwant Singh, 
against those persons he could not put up to sale and purchase the interest 
which those persons originally had in the mortgage and which he himself 
had purchased before the date of the assignment of the decree. Those in- 
terests had on the date of the auction sale ceased to be the property of 
the judgment-ficbfors to the decree and had become his own property. 
He could not, as the liolder of Rao Balwant Singli’s decree, cause his own 
property to be sold in execution of that decree, and, as that property had, 
as we have said, ceased to be the property of the judgment-debtors to 
the decree, the auction-sale of the interests of the judgment-debtors in 
that property, which were no longer in existence at the time of the sale, 
could not and did not confer any title to the property on the auction 
purchaser. The auction-sale was only a device resorted to by Kishan 
Lai for the purpose of evading the operation of s. 135 of Act No, IV of 
1882 and in our opinion ho did not acquire any title [334] by virtue of 
the auction purchase. His only title in respect of the mortgage in suit 
consequently rests on the sale deed of the 8th of November 1891. The 
consideration for that sale \vas not onlv the sum of Rs. GOO which was 
paid in cash at the time of the registration of the sale deed, hat the 
amount paid to Rao Balwant Singh as the price of the decree purchased 
from lum must also be deemed to bo a pai‘t of the consideration. The 
agreement under the sale deed was that Rao Balwant Singh's decree 
should he discharged out of the consideration. Instead of paying him the 
amount due upon the decree Kishan Lai took from him an assignment of 
the decree and adopted this mode of satisfying his claim. The amount 
paid to him must therefore, we think, be regarded as a part of the con- 
sideraiicu for the sale deed of the 8th of November 1891. That amount, 
it has been proved, was Rs. 1,800. The total sum which was paid as the 
price of this mortgage debt in suit was thus Rs. 2,400. and if s. 135 
of Act No. IV of 1882 is applicable, that is the only amount which 
Kishan Lai is entitled to recover, besides interest on that amount and 
the incidental expenses of the sale. The learned vakil for the respondent, 
however, contends that s. 135 of Act No. IV of 1832 has no application 
in this case. 

This contention leads us to the consideration of the only point which 
remains to be determined, namely whether the appellant is entitled to the 
benefit of the provisions of s. 135 of .\ct No. IV of 1882. It is admitted 
that on the 8th of November 1891, when the mortgage-debt now in suit 
was assigned by the mortgagees, the debt had become recoverable by suit, 
and had matured into an actionable claim. It is also conceded that the 
provisions of Chapter VIII of Act No. IV of 1882 apply to a debt secur^ 
by a mortgage. That is the effect of the ruling of the Full Bench of this 
Court in Rani v, Ajudkia Prasad (l). It is urged, however, that a debtor 
cannot claim the benefit of s. 135 of Act No. IV of 1882 unless he pays 
before judemenfc the amount paid by the assignee of the actionable claim, 
and [335] in support of that contention the Full Bench ruling of the Cal- 
cutta High Court in Muchiravi Bank v. Ishan Chunder Chucknrbutti (2) 
has been cited. That ruling is no doubt an authority in favour of the 
respondents. But a contrary view has been held in this Court in Jam Begam 
V, Jahangir Khan (3), and Hakim- un-nissa v. Deonarain (4) and by a Full 
Bench of the Madras High Court in Ntlakanta v. Krishnasami (5). 


(1) 16 A. 315. ^2) 21 C. 568. (3) 9 A. 476. 

<4) 13 A. 102. (5) 13 M. 325. 


574 


i 


IXj PHUL CHAND V. CHHOXE LAL 20 All. 337 

"We agree with the learned Judges who decided the cases last mentioned. 
The object with which s. 135 was enacted was evidently to discoiuage 
trafificking in litigation by precluding the purchaser of an actionaljlo claim 
from recovering any thing beyond the actual price paid by him and tiio 
incidental expenses of the sale together with interest. That object would 
surely be defeated wore wo to hold that it was tho intention of the 
lature that a debtor could not avail himself of tho provisions of s.'bJo ii ho 
put the assignee to proof of tho price paid by him and waited till tlio 
amount of the price had been determined and declared hv tlie Court. The 
section, it is true, provides tha-i the debtor is discharged by payment to the 
assignee of the price and incidental expenses and interest on the orice. hut 
it does not limit the period within which the payment must be made in 
order to secure a discharge. There is nothing in the section, as far as we can 
judge, which would preclude the debtor from securing liis di.schargo hv oay- 
ment after decree Clause (d) of that section in our ooinion contemplates tbe 
case of the sale of an actionable claim in respect of which at tlio time ot t he 
sale a judgment has been delivered affirming tho claim or the claim has boon 
made clear by evidence. The four clauses of s 135 were evidently intended 
to provide for cases of sale of actionable claims which would not he affected 
by the provisions of the first uaragraph of the section as in those cases the 
probability of gambling in litigation would be very remote. The “ claim” 
referred to in cl. id), we consider, is the claim which is sold and which 
at the date of the sale has been affirmed by a judgment or is about 
[336] to be so affirmed. Such a claim, if sold, would in the ordinary 
course of things fetch its proper value, and therefore, like the actionable 
claims referred to in tho preceding clauses, it was excluded from the 
operation of the section. Wo fully agree with the observations contained 
in the judgment of Shephard, J. in the Full Bench case of Nilakmita 
V. Krishnasami cited above, and we are of opinion that it would bo 
placing an unreasonable construction ons. 135 to hold, as we have said 
above, that a debtor would lose the benefit of the section if he called upon 
tho assignee of the debt to prove the price paid by him. Such n construc- 
tion would, we think, frustrate the very object with which the section 
was enacted. We may refer to the present case as an instance in point. 
The assignee alleged the price to bo Rs. 10,000. The defendant denied that 
any price had been paid. We have held the true price to be Rs. 2,400. 
We do not think the Legislatui'e intended that such a case would not 
come within the purview of s. 135, and that tlie defendant must pav 
the full amount due upon the mortgage, namely, upwards of Rs. 11,000, 
although the plaintiff actually paid for his purchase a much smaller 
sum. We hold that s. 135 precludes tho assignee of an actionable 
claim from recovering from tho debtor any sum in excess of the price 
paid by him, the interest thereon and the incidental expenses of the sale. 
That being so, the plaintiff Kishan Lai was only entitled to a decree for 
Rs. 2,400, the price paid by him, to interest on that amount at the rate 
payable under the mortgage from the 8th of November 1891, and to 

Rs. 39, the inoidental expenses of the sale. 

We accordingly vary the decree below by making a decree m favour 
of Kishan Lai plaintiff for Ra- 2,400, together with interest thereon at the 
rate of 9 per cent, per annum from the 8th of November 1891, to the 
20bh of August 1898, which we hereby fix as the date on or before which 
the decretal amount should be paid, and also for Rs. 39 the incidental ex- 
penses ofithe sale to him. We award to him proportionate costs here and 
in the Court below, and we direct that, in the event of the [837J amount 
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decreed by us not being paid on or before the date above mentioned, 
the mortgaged property, or a sufficient part thereof, be sold. Wa dismiss 
the remainder of Kishan Lai’s claim, and totally dismiss the claim 
of the other plaintiffs with costs. Tho appellant will recover from Kishan 
Lai his costs here and in the Court below proportionately to the amount 
of his success. 

Decree modified. 


20 A.:337 = 18 A.W.N. (1898) 59. 



REVISIONAL CIVIL. 


^Before Sir John Edge, Kt., Chief Justice, a)id dJr. Justice Burkitt. 


LaKHO BIBI {Defendant) v. Salamat Ali (Plaintiff).* 

[5th March. 1898.] 

Civil Procedure Code, s. 206— to bring decree into accordance with the 
judgment— Decree erroneous but in accordance with judgment— Decreenoi susceptible 
of alteration. 

Whero a decree is m fact in accordance with the judgment on which it is 
based, such decree, however erroneous it may be, cannot be altered on an appli- 
cation under s. 200 of the Codo of Civil Procedure to bring the decree into 
accordance with the judgment. 

tF.. 31 B.417=9 Bom. L.R. 547 ; D., 4 Ind. Gas. 231 (232) =5 N.L.R. 159.] 

The facts of this case are fully stated in the judgment of the Court. 
Pandit Datti Lai and Babu Baidiya Nath Das, for the appellant. 
Maulvi Ghulam Muftaba, for the opposite party. 

JUDGMENT. 

Edge, C. J. and Burkitt, J.i — This is an application in revision 
under s. G22 of the Code of Civil Procedure. It arises out of an order mad© 
by tho Subordinate Judge of Allahabad on an application presented 
under 8. 206 of the Code. The facts are those. The respondent 
here, Syed Salamat All, was the holder of a second mortgage of 
mauza Sondhia. The appellant here. Musammat Lakho Bibi, was the 
holder of a third mortgage over mauzas Sondhia, Kbaura and Gaura, 
Her mortgage money had been applied to the discharge of the first 
mortgage in which the three mauzas had been mortgaged. Salamat 
Ali brought a suit under s. 88 of the Transfer of Property [338J 
Act for sale of mauza Sondhia in discharge of his mortgage. That 
was the only relief which he asked. Musammat Lakho Bibi had pleaded 
her third mortgage and the discharge of the first mortgage as a shield to 
protect mauza Sondhia being brought to sale until the money paid by hor 
to discharge the first mortgage had been repaid to her. The subordinate 
Judge found that Lakho Bibi was entitled to avail herself of the discharge 
of the first mortgage as a shield, and in his judgment he held that 
Salamat Ali was bound to pay Lakho Bibi Rs. 2,050, being the amoant 
paid to discharge the first mortgage, and he also held that Salamat Ali 
having made that payment, if Lakho Bibi did not redeem him. Salamat 
Ali was entitled to his decree for sale. The decree as drawn up was, 
our opinion, in accordance with the judgment. It decreed that Salaroa 
Ali should pay Rs. 2,050 to Lakho Bibi, that in default of redemption 


• Civil Revision No. 36 of 1897. 
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by Lakho Bibi at a specified time mauza Sondhia should be sold. 
Here we may observe that in our opinion the judgment and decree 
were incorrect. On the finding that Lakho Bibi was entitled to 
avail herself of the discharge of the fii'st mortgage as a shield in 
this suit, the Subordinate Judge ought to have ascertained what 
proportionate part of the Rs. 2,050, should be attributed to the discharge 
of the first mortgage on mauza Sondhia as far as it was concerned, and lie 
should have given the plaintiff, of course subject to redemption by Lakho 
Bibi, a decree for sale of mauza Sondhia on payment of that proportionate 
amount to Lakho Bibi. No party appealed ; but after the decree had been 
drawn up and signed Salamat Ali applied under s. 206 of the Code to have 
the decree amended by making it a decree for sale of not only mauza 
Sondhia, but also of mauzas Khaura and Gaura. The Subordinate Judge 
granted that application and altered the decree in accordance with it. It is 
with reference to that order that this application for revision has been 
made. Now the decree as first made was, in our opinion, strictly in 
accordance with the judgment. The judgment was incorrect in the parti- 
culars to which we have referred, but still the decree was a decree in 
[ 889 ] accordance with the judgment, whether that judgment was right 
or wrong in law. The decree as altered on the application under s. 206 
is not a decree in accordance with the judgment. The judgment did not 
decide that mauzas Khaura and Gaura should be sold : Salamat Ali had 
not asked in his plaint that they should be sold. In law he was not 
entitled to a decree for sale of those mauzas. He was not a mortgagee of 
those mauzas, and did nob become a mortgagee of those mauzas by 
payment of the amount paid by Musammat Lakho Bibi in discharge of 
the first mortgage. If the result has been that he has paid more than he 
ought to have been compelled to pay in order to obtain the sale of mauza 
Sondhia, that result could have been avoided ; it was due to his own 
laches in not appoaliog. He has brought that xesult upon himself. The 
law cannot be altered to relieve a man from the effect of his own laches. 
The application under s. 206 of the Code of Civil Procedure should have 
been dismissed and not granted. Under s. 622 of the Code we make the 
following order. We allow this application with costs. We set aside the 
order passed on the application under s. 206 of the Code with costs. Wo 
dismiss that application, and we restore the decree as originally drawn 
up and signed. 

Application allowed. 

20 A. 330^18 A.W.N. (1898) 60. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Burkitt. 

Qoeen-Empress V . Ajqdhia and another.* [12th March, 1898.J 

Criminal Procedure Code, b. 431 — Order for further iwjuiry— Order to the prejudice of 
an accused persoi>^T^ot%ce to show cause. 

Befora any order ia made to the prejudice o( an accused pcraon, notice should 
bo given to that person to appear and show ciuse why the order should not be 
passed. Queen’ Enipress v. Chotu (1) referred to. 

[B., 85 A. 78 (80) — 10 A.Ii.J. 631 — 18 Ind. Oa a. 146 ; 8 Bom. L.R. 703.3 

* OrimiDal Bevisioaal No. 68 of 1898. 

(1) 9 A. A3. 
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In this case the applicants Ajudhia and Punni had been charged 
before the Cantonment Magistrate of Allahabad with [340] the ofifence of 
causing grievous hurt whilst committing house-breaking, under s. 459 of 
the Indian Penal Code. The accused were discharged by the Cantonment 
Magistrate, and against this order the complainant filed an application in 
revision before the District Magistrate. The District Magistrate con- 
sidered that there was sufficient evidence against both the accused and 
ordered them to bo re-tried. This order was upheld by the Sessions 
Judge. The accused persons then applied in revision to the High Court on 
the gi'ound that the Magistrate before ordering a re-trial ought to have 
called upon the applicants to show cause why a re-trial should not be 
ordered. 

Mr. W. Wallach, for the applicants. 

The Government Pleader Munshi Bam Prasad and Babu Parhati 
Charan, for the Crown. 

JUDGMENT. 


Burkitt, J. — I think it would have been well if the District 
Magistrate had acted on several precedents of this Court which lay down 
that, before any order is made to the prejudice of an accused person, 
notice should be given to that person to appear and show cause why the 
order should not be passed. It is quite true, as remarked by the learned 
Sessions Judge, that there is no distinct provision to tliat effect in tlio Code 
of Criminal Procedure, but several able and experienced Judges of this 
Court have laid down the mle that it is most advisable that such notice 
should be given. I may refer to the cases of Queen-Empress v. Chotu (1) 
and Queen- Empress v. Mushtaq llusen (unreported). Criminal Revision 
No. 183 of 1897, decided on the 28th of April 1897. The order made in 
this case was undoubtedly prejudicial to the accused person, inasmuch 
as, whatever may be the result of the further inquiry, the accused person 
is subjected to the worry and nuisance of that further inquiry. I must 
set aside the order of the District Magistrate directing a re-trial, and I 
direct that, if he thinks Jt necessary to take any further action in this 
case, he should do so after notice to the accused persoo. I would further 
point out to the District Magistrate that he was [341] wrong in directing 
a re-trial of the case. All that the Code empowers him to do is te direct 
that further inquiry be made. I order accordingly. 


20 A. 341 = 18 A.W.N. (1898) 6S. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Tribhuwan Sundar Kuar { Plaintiff ) V . Sri Naeain Singh 

{Defendant).* [14th March, 1898.] 

Hindu law — Hindu widow^S accession— Letjal representative— Civil Procedure Code 
s. 366. 

A reversioner succeeding to the estate of a decetsed person after the death 
of the widow of that person would be bound, by a decree obtained against the 
widow provided that there was a fair trial of the suit in which the decree wm 
passed. Consequently the widow's right to sue survives to, and devolves on. the 

• First Appeal No, 195 of 1896. 

(1)9 A. 53. 
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heir of her husband entitled to the estate, and such heir, and not her personal 

heirs, should be held to be her legal representative for the purposes of s. 365 

of the Code of Civil Procedure. Katama Natchiar v. The Rajaof Shivaquyign (1) ; 

Bari Nath Chatterjee v. Mothurmchun Qoswami (2) ; and Premmoyi Chowdhratii 

V. Preonath Dhur (3) ; referred to. 

tR„ 33 A. 15(16)=7 A.L.J- 960 19611 =7 Ind. Cas. 97; 34 C. 642 = 5 C.L.J. 491 = 1 1 
O.W N. 593 = 2 M.L.T. 207 ; 23 M. 125 (133) ; J C.L.J. 602 ; 8 C.W.N. 813 (850t.] 

The facts of this cas«i are fully stated in the order of the Court. 

Mr, TV.Jf. Colvin, Munshi Bam Prasad and Munshi Jivala Prasad, 
for the applicant. 

M. T. Conlan, Pandit Sundar Lai and Babu JotjUidro Nath Chati- 

dhri, for the respondent. 

ORDER. 

Banerji and Aikman, JJ ; — Rani Tribhuwan Sundar Kuar, the 
appellant in this appeal, having died since the institution of the appeal, 
two applications have been presented, one by Rani Balraj Kuar, asking to 
have her name entered on the record in place of the deceased appellant, 
and the other by Babu Sri Narain Singh, respondent, praying that the 
appeal and the suit be declared tn have abated. Similar applications have 
been made in the connected appeal No. 144 of 1S9G. 

The suit out of which the two appeals arose, was instituted by 
Rani Tribhuwan Sundar Kuar for a declaration that the property in 
suit was the separate estate of her docelasod husband [342] Raja 
Shamhhu Narain Singh anrl that she was entitled to it as a Hindu widow i 
that the defendant Babu Sri Narain Singh bad no right to interfere with 
it, and that an agreement, dated the 7th of- November 1892. was void 
and not binding on her. She further prayed that, should the Court hold 
that she was not in possession and that the property was in the posses- 
sion of the defendant, she should be put into possession. 

The claim was resisted on the ground that the defendant and the 
deceased Raja were members of a joint Hindu family and that the defend- 
ant was entitled to the estate in preference to the widow. The Court 
below partially decreed the claim, and thereupon the two appeals 
mentioned above were preferred, one by the plaintiff and the other by the 
defendant. 

Rani Balraj Kuar is the mother of Raja Shambu Narain Singh, and 
it is conceded that, if the estate was the divided property of the Raja to 
which the ordinary rule of succession of Hindu law would apply, she would 
be the next reversioner after the widow. 

It is contended on behalf of Babu Sri Narain Singh that the cause of 
action upon which Rani Tribhuwan Sundar Kuar brought her suit was 
a cause of action personal to her ; that it did nob smvive to Rani Balraj 
Kuar and that she is in no sense the legal representative of the deceased 
Rani Tribhuwan Sundar Kuar. 

The whole question, in our opinion, turns upon whether, after the 
death of Rani Tribhuwan Sundar Kuar, the right to sue survives. And the 
decision of that question again depends upon the determination of the 
further question whether the decree passed in the suit of the widow is one 
which would bind the reversioner after the widow, for if the decree 
be binding on the reversioner the right of action would survive to 
bim. Both these questions seem to us to be concluded by the ruling of 
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their Lordships of the Privy Council in the case of Katama Nat- 
. The Baja of Shivagimga (l). Their Lordships held that 
upon the death of a Hindu widow, the right of action formerly 
vesteo in her devolves, not upon her heirs, but upon the next heirs of her 
husband.” Upon the question whether a decree passed in a suit brought 
by a widow for the estate of her husband would bind those claiming 
the estate in succession to her, their Lordships were of opinion that 
“ unless it could be shown that there bad not been a fair trial of the 
right in that suit — or. in other words, unless that decree could have 
been successfully impeached on some special ground, it would have been 
an eflectual bar to any new suit by any person claiming in succes- 
sion to ■■ the widow. “For, assuming her to be entitled to the 
zamindari at all, the whole estate would for the time be vested in her 
absolutely for some purposes, though, in some respects, for a qualified 
interest; and until her death it could not be ascertained who would be 
entitled to succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail representing the inheritance 
would seem to apply to the case of a Hindu widow; and it is obvious 
that there would be the greatest possible inconvenience in holding that 
the succeeding heirs were not bound by a decree fairly and properly 
obtained against the widow ” (p. 604). This view was adhered to by 
their Lordships in the subsequent case of Bari Nath Chaltcrjf.e v. Moihxir- 
mohun Gosxvavii (2). Upon these authorities it must be taken to be 
settled law that a reversioner succeeding to the estate of a deceased person 
after the death of the widow of that person would be hound by a decree 
obtained against the widow, provided that there was a fair trial of the suit 
in which the decree was passed. Consequently the widow’s right to pue 
survives to and devolves on the heir of her husband entitled to the 
estate, and such heir, and not her personal heirs, should be held to be 
her legal representative for the purposes of s. 365 of the Code of 
Civil Procedure. The cause of action of the widow as against the 
defendant to the suit is not a cause of action personal to herself. 
Therefore the heir of the husband, and not her personal heir, is [344] 
the person entitled to prosecute the suit. This view is supported 
by the ruling of the Calcutta High Court ixi Fremmcyi Choudhrani v. 
Preonalh Dhur (3). Rani Balraj Kuar being the next heir of Raja 
Shambhu Narain Singh, is in our opinion the legal representative of Rani 
Tribhuwan Sundar Kuar for the purposes of the suit. 

Mr. Conlan has contended that Rani Balraj Kuar should not be allowed 
to continue Rani Tribhuwan Sundar’s suit or appeal for two reasons, 
namely, first, that she could not have brought the suit, as she was not in 
possession, and. second, that she is estopped from claiming the estate under 
the berms of the deed of agreement, dated the 7th of November 1892, 
referred to above. As regards the first point, we observe that the estate is 
in charge of the receiver appointed by the Court and not in the actual 
possession of either of the parties. Under such circumstances the person 
who has the title to the property must be deemed to be in possession, and 
if Rani Balraj Kuar is entitled to the estate she must be held to be in 
possession. As for the other point, we do not deem it necessary to decide 
at this stage of the proceedings whether the defendant would or would not 
be entitled to set up the agreement as a bar to Rioi Balraj Kuar’s right 
to claim the estate. We think that, notwithstanding the existence of the 


chiar v 

t343] 


. . (D9U,I.A- 539(543). 


(9) 21 G. 8. 

580 


(3) 23 0. 636. 


HAJI SYED MUHAMMAD V, GULAB RAI 20 All. 346 



agreement;, she is ihe legal repre'sentative of Rani Tribhuwan Sundar for }808 
the purposes of this suit. We accordingly direct that the name of Rani Mabch 14. 
£alraj Kuar bo entered in the record of the two appeals before us in the 
place of Rani Tribhuwan Sundar, deceased. Rani Balraj Kuar will have 
the costs of her applications. 

Application allowed. 


Appel- 
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Civil. 
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[345] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 


20 A. 341 = 
18 A.W.N. 
(1898) 65. 


Haji Syed Muhammad {Defendant) v. Golab Rai {Plahuiff).'^ 

[23rd March, 1898] . 

Inju7iction — Discretion oj Court os to granting mandatory injunciions^Delay on Oie 
part of the plaintiff in bringing his suit. 

A plaintiff brought his suit for proprietary possession of a pi 't of land, and, 
secondly, for a maodatory injunction to demolish cerbam buildings which the 
defendant bad erected on such plot. The suit, howovor, was not broucht until 
upwards of two yetrs from the t'rno when the buildiugs complained of were com- 
pleted. It was foiitid that the pi lintiff was not eotitled to propnetarv possession 
of the land claimed by him, but thit he had a right of user over it, and that the 
defendant was not entitled to build upon the land. The Court, however, on 
aceouut of the plaintiff’s, delay in bringing bis suit declined to grant the 
mandatory injunction asked for. Benode Ooomnree Dos^eev Soudaminey Dossee 
(iJ. referred to. 

IR., 9 Bom L R. UI7 (ll20t ; 6 Ind. Cas. 1006 (1008) =78 P.W.R. 1910 ; 2 N.L.R 4.] 

The facts of this case are fully stated in the judgment of the Court. 

Maulvi Ghulam Mujiaba for the appellant. 

Babu Jogindro Nath Chaudkri (for whom Babu Satish Chandra 

Bayierjt), for the respondent. 


JUDGMENT. 

Banerji, J. — This appeal and the connected appeal No. 16 of 1897 
arise out of two cross-suits brought by one party against the other. They 
relate to two plots of land adjacent to each other on which each party 
has made certain constructions. The claim of Gulab Rai, who brought 
the suit out of which this appeal has arisen, was that the land on which 
the defendant Haji Syed Muhammad had built certain buildings was his 
(Gulab Rai’s) property, and that Haji Syed Muhammad had no right to 
build on it. Haji Syed Muhammad, on the other hand, alleged himself 
to be the proprietor, not only of the piece of land on which he had built 
the buildings complained of by Gulab Bai. but also of the adjacent plot of 
land on which Gulab Rai had built certain shops. Gulab Bai claimed to 
be the proprietor of that piece of land also. Each party, in addition to the 
claim [846] for possessiou, has prayed for the removal of the buildings. 
Both parties relied on a decree of the 31st of August 1846. The Court of 
first instance construed that decree to have declared that the land claimed 
in the two suits was the property of Haji Syed Muhammad. It accordingly 
dismissed the suit of Gulab Rai and decreed that of Haji Syed Muhammad. 

* Sscond Appeal No. 17 of 1897, from a deoree of Rai Saawal Singh. District Judge 
of Agra, dfted tbe29tb September 1896, reverting a decree of BabuHari Mohan Banerji, 
Munsif of Agra, dated the lOtb June 1696. 

<1) 16 0. 269. 
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1898 The lower appellate Court reversed the decree of the Court of first in- 
March 23. stance. It placed on the decree and judgment of 1846 a construction differ- 

ent from that put on it by the Court of first instance. It is evident 

Afpel- fchat there was some confusion in the mind of the learned Judge of the 
LATE lower appellate Court as to what was determined by the decree of 1846. 

Civil. I° of the judgment the learned Judge says that ’* the decree 

of 184G shows that the ancestor of Haji Syed Muhammad was declared to 

20 4. 345= be the owner of all the lands on the north of a Hoe drawn from the said 
18 A.W.N. platform towards the west to the shop of the ancestor of Gulab Rai and 
(1888} 68. towards the cast to his own shop adjoining the eastern of the four shops 

built.” He evidently meant that the land now in dispute which lies to 
the north of the line referred to above bad been declared by the judgment 
of 1846 to be the property of Haji Syed Muhammad. A few lines lower 
down bo says that the judgment of 1846 shows that the whole of the land 
lying to the north of the line referred to above was the land of Gulab Rai. 
Ibis difficult to account for this inconsistency, except on the assumption 
that the learned Judge never carefully perused the judgment of 1846. As 
both tbe patties rely on that judgment, and as it is common ground that 
tbeir right to tbe land in suit was determined by it, the first question to 
be decided in this appeal is what is tbe true construction to be placed 
on that judgment and what are the rights of tbe respective parties 
declared by it. It appears that the suit in which the judgment was 
passed was instituted by Ali Raza, the ancestor of Haji Syed Muham- 
mad, against tbe predecessor in title of Gulab Rai for a declaration 
of his right to a piece of land on which he had erected certain 
buildings. That suit was compromised by the parties and the 
[ 347 ] judgment referred to above was passed in accordance with the 
compromise. It is abundantly clear that the dispute between the parties 
to the litigation of 1846 related to tbe plots of land in respect of which 
the present suits were brought. The property claimed in that suit was a 
plot of land lying to the north of an enclosure bolonging to Haji Syed 
Muhammad’s ancestor up to a public road, and that is the land claimed m 
the two suits before me. It was distinctly stated in the judgment of the 
31st August 1846 that tbe land then in dispute had been declared by tb© 
compromise to be the property of the plaintiff AH Raza. The judgment 
further declared that Ali Raza was to construct buildings towards the 
north up to a line drawn from tbe western end of his existing shop on the 
one side to the eaestru extremity of the buildings of Gulab Rai's ancestor 
on the other ; that the land lying to the north of that line as far as the 
road was to be used by Ghulab Rai’s ancestor as phar land, that is» 
as land on which he was bo stack his grain, and that neither party 
was to build on that land. There can be no doubt that this is what the 
decree of 1846 declared. Under that decree tbe ownership of the la^ 
now in suit was, as I have said, determined to exist in Haji Sy» 
Muhammad, but Gulab Rai’s predecessor in title was granted the right 
of using the land for the purpose of stacking grain, and neither party 
was to build on it. That being so, the suit which Haji Syed Mubamm^ 
brought against Gulab Rai to which Second Appeal No. 16 of I9d7 
relates was bound to succeed. Gulab Rai is not the owner of the Ian 
claimed in that suit, and he has no right to build on it. As ^ 

other suit, namely, that brought by Gulab Rai against Haji Sy» 
Muhammad, Gulab Rai was not entitled to be declared the owner of the 
land claimed by him. A further question, however, arises in that caWr 
namely, whether Gulab Rai is entitled to the mandatory injunefeioD 
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seeks in that case for the demolition of the buildings erected by Haji 
Syed Muhammad. It is contended on his behalf that under the decree of 
1346 he was granted the right to use the land as phar land and Haji 
[348] Syed Muhammad’s ancestor was declared not to have the right to 
build on it, and consequently Gulab Rii was entitled to ask foi the re- 
moval of the buildings erected by Haji Syed Muhammad. It is urged on 
behalf of Haji Syed Muhammad that Gulab Rai is not entitled to the 
mandatory injunction claimed by him for two reasons. First, that ho 
claimed the demolition of the buildings on the basis of a proprietary title 
and he has not been able to Drove that he has such a title ; secondly, that 
as the buildings were upon the showing of Gulab Rai himself comjileted 
upwards of two years before the institution of his suit, the Court in the 
exercise of the discretion which it possesses in the matter of granting 
mandatory injunctions should not grant the injunction he prays for. 
I am of opinion that the contentiou raised on behalf of Haji Syed Muham- 
mad must prevail. It is true that if a plaintiff asserts a proprietary right hut 
can only prove a right of easement or any other inferior right which 
entitles him to the relief he seeks, such relief should not ordinarily be re- 
fused to him, but when the granting of such relief ou the basis of a 
right not originally asserted depends upon the determination of issues 
of fact which were never raised in the Court of first instance, an 
appellate Court should not allow the plaintiff to change front in such 
a way as to prejudice the defendant. If, in this case, the plaintitt had 
asserted a right of easement in the Court of first instance, that 
assertion might have been traversed ou various grounds, the determi- 
nation of which might involve the decision of several issues of fact. 
Further, it is alleged in the plaint that the buildings of which the 
plaintiff seeks tbe demolition were constructed in January 1893. He 
did not bring his suit till November 1895. It is thus clear that tfie 
plaintiff has njt brought his suit or sought legal proceedings at the earli- 
est opportunity, but has waitsd till the building has been completed. If 
under such circumstances, he seeks to have the building removed, a man- 
datory injunction will not be granted except under special circumstances. 
This was laid down in the authorities quoted iu the judgment of the 
Calcutta High Court in Benode [349] Coomaree Dossee v. Soudaminey 
Dossee (l). No special circumstances have been alleged or shown to exist 
in this case, and therefore the plaintiff was not entitled to the mandatory 
injunction which he prayed for. A case like this is ditterent from a suit in 
which a mandatory injunction is sought for the removal of buildings erect- 
ed by one of several co-sharers on joint land. Tbe plaintiff s suit ought 
to have been dismissed in its entirety. The result is that I allow the 
appeal with costs, and, setting aside the decree of the lower appellate 
Court with costs, restore that of the Court of first instance. 

Appeal decreed* 
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20 A. 349^18 A.W.N. ri89B) 63. 

APPELLATE CIVIL. 

Before Mr, Justice Burkitt. 

Thakur Prasad {Plaintiff) v. Gaya Sahu and others 

{Dc/enda7its}.'^ [23rd March. 1898. j 

Act No. 1\ of 1832 [Trunsfer of Property Actt. s. 52 — Transfer pendente lite — Lease of 
^‘operty in respect of which a decree for sale had been made under s. 88. 

Held that a lease of property made by a judgment-debtor against whom a 
decree for sale had been made under a. 88 of the Transfer of Property Act for sale 
of that property came within the purview of s. 52 of the Transfer of Property Act. 

[R.. 13C.P.L.R. 145(15l);15C.P.L.R. 6(8i; 17 C.L.J. 384 (.88r.) = 17 Ind. Caa. 1 ; 8 
Ind. Gas. 288 (289) =G N.L.R. 140 ii42) ] 

The facts of this case are as follows; — 

The plaintiff Thakur Prasad was the mortgagee of a 4 pie share in 
a certain village from one Chandi Prasad, under a mortgage executed in 
April 1885. In January 1892, Thakur Prasad ohtaiued a decree for sole 
on that mortgage. On the 9th of March 1893, Chandi Prasad, the mort- 
gagor, gave a lease of a Dortion of the mortgaged property to one Gaya 
Sahu. On the 20th of Septenober 1893, Thakur Prasad executed his 
decree for sale, and, having caused the mortgaged property to be sold, 
purchased it himself. He wae, however, unable to get possession of 
[350] that portion of the property wliich had been subsequently leased 
by Chandi Prasad. He accordingly brought a suit for cancellation 
of the lease and to obtain possession of the property, the subject of 
the lease. 

The Court of first instance (Munsif of Gorakhpur) dismissed the 
suit. The plaintiff appealed, and the lower appellate Court (District 
Judge of Gorakhpur) dismissed the appeal. The plaintiff thereupon 
appealed to tbe High Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Ram Prasad, for the respondents. 

JUDGMENT. 

Burkitt, J. — From a perusal of the order of the Subordinate Judge 
it would appear either that the learned Subordinate Judge did not compre- 
hend all the bearings of tbe case then iu appeal before him, or that the 
appeal was not properly argued before him. I note, however, that the 
memorandum of appeal which was before the learned Subordinate Judge 
contained and set forth all the pleas which have now been raised before 
me to-day. The admitted facts are that in April 1885. one Chandi Prasad 
mortgaged a four pie share in a certain village to tbe plaintiff ; that on 
the 19tb of January 1892, the plaintiff got a decree for sale of tbe mort- 
gaged property in a suit on that mortgage; and that on the 20th Septem- 
ber 1893, the plaintiff mortgagee purchased the same property and was 
put in possession by the Court. He was, however, unable to obtain 
possession of the whole. It appears that on tbe 9th March 1893, that is 
to say, more than a year after the plaintiff bad obtained a decree for sale 
of tbe mortgaged property, Chandi Prasad leased a certain portio n of tba^ 

* Saoond Appeal No. 1008 of 1896, from a decree of Babu Nil MadhabRoy, Officiat- 
ing Districti Judge of Qorakbpur, dated the L2th September 1896. confirming a decree 
of Maolvi Ahmad Ali Khan, Mooslf of Gorakhpur, dated tbe Slat Marob 1896. 
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property to the defendant-respondent. By the present suit the plaintiff 1898 
appellant seeks to have that lease set aside and to obtain possession of March 23. 
the property the subject of the lease. He also asks for mesne profits. " ' 

These were the reliefs asked for at the hearing of this appeal. As to the Appel- 
lease, it is contended that it is had with reference to the provisions of late 

s. 52 of the Transfer of Property Act. In my opinion that CIVIL 

contention is sound. The lease was executed undoubtedly during the — 
active prosecution of a contentious suit, a suit which [351] had been 20 A. 349^ 
commenced by the plaintifif in September 1891, and in whicli the plaintiff A W N, 
in January 1892 had obtained a decree for sale of the mortgaged property, (*898) 63. 
which included the land leased to the respondents. The transfer under 
this lease which is for a period of no less than eleven years undouhteilly 
must aff'eot the rights of the auction purchaser. The auction purchaser 

comes within the wording of s. 52 of the Transfer 
of Property Act as being a party to an order which might be made in the 
suit. In a somewhat similar case, though no doubt, in a case arising 
under the Code of Ctvtl Procelure and not under Act IV of 1882, — Dehi. 

Prasad v. Baldeo (l) — it was held that even an ordinary agricultural 
lease made during the pendency of an attachment came within the mis- 
chief aimed at by s. 276 of the Co ie of Civil Procedure. -1 fortiori it 
appears to me that a lease of property made by a judgment-debtor 
against whom a decree had been made under s. 88 of the Transfer of 
Property Act lor sale of that property comes within the provisions of 
B. 52 of the latter Act. The lease executed by the judgment-debtor, 

Chandi Prasad, whatever be its object, cannot but have the effect of, to 
:Some extent, defeating the auction purchaser of that property. I am 
therefore of opinion that the appellant here is entitled to my judg- 
ment. I set aside with all costs in those Courts the decrees of both the 
lower Courts, and, allowing this appeal, I give a decree in the plaintiff's 
favour for possession of the sir lands mentioned in the schedule of his 
plaint, with the exception of Nos. 716 and 718, of which be is in posses- 
eion. I further give to the plaintiff a decree for mesne profits to be 
ascertained in execution up to the date the plaintiff is put in possession 
under this decree. The plaintiff appellant will recover the costs of this 
appeal. 

Appeal decreed. 

20 A. 352 = 18 A.W.N. (1898) 04. 

[382] APPELLATE CIVIL. 

Before Sir John Edge, Ki., Chief Justice, attd Mr. Justice Burkitt. 

Ram Kdar and another (Opposite Parties) v. SarDar Sinoh 

(Applicant).* I28th March, 1898.] 

Act No. VII of 188i) {Succession Certificate Act), ss. 6 and 7 — Certificate to collect debts 

— Minor. 

He/d, that a certificate of fluccesc^ion may bo granted under Act No. VH of 
1889, to a minor tbrougb hie next friend. Kali Coomar Chatterjee v Tara 
Prosunno Mookerjee (2| referred to. 

l[R.. 28 B. 844 ; 16 Ind. Oas. 408»(igi2j M.W.N. 411 (412).] 

* First Appeal, from Order No. 100 of 1697, from an order of L. O. Evans, Esq., 
iDiitribt Judge of Aligarh, dated the 5th August 1897. 

^ (1) 18 A. 198. .(9) 6 O.L.R. 617. 
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In this case Sardar Singh, a minor, applied through his next friend, 
Dip Chand, for a certificate under s. 6 of Act No. VII of 1889 to 
collect debts due to one Gur Prasad, bis alleged adoptive father. On this 
application notices were duly issued to the other relations of the deceased, 
but on the day fixed for the hearing no one appeared and the District Judge 
granted a certificate, as prayed, bo the applicant. At the hearing, the 
applicant’s next friend appeared and gave evidence to the effect that the 
applicant was duly adopted by the wife of Gur Prasad, in pursuance of an 
authority given by him to her to adopt. After the certificate had been 
granted, the two wiiiows of Gur Prasad, Rain Kuar and Mahtab Kuar, 
appealed against the order of the District Judge, on tlie ground that there 
was no legal evidence of the adoption of the applicant. 

Mr. D. N. Bancrji and Babu Jogindro Nath Chaudhri, for the appel- 
lants. 

Munshi Eajn Prasad and Pandit Moti Lai, for tbe respondent. 

JUDGMENT. 

Edce, C. J., and BtJRKITT, J. — Kunwar Sardar Singh, minor, made 
an auplication to the District Judge of Aligarh by his next friend under Act 
No. VII of 1889, for a certificate to collect debts alleged bo have been due 
to his alleged adoptive father, then deceased. Notice to persons who might 
have been interested in opposing the application were duly served. These 
persons had three several opportunities of opposing the grant of such 
certiticito. No one opposed the grant, and tbe District Judge made 
[353] an order granting a certificate as prayed. xVfter the grant of the 
certificate had been made Musammat Ram Kuar and Musammat Mahtab 
Kuar, filed an appeal against tbe order of the District Judge, on the 
grounds that there was no legal evidence of permission to adopt the minor 
having been given by the deceased creditor to bis wife, and that a certifi- 
cate should not have been granted. The question which has been argued 
before us is — can in law a certificate under Act VII of 1889 be granted 
to a minor? That is the only question which has been presented to us 
for consideration in argument. It has been contended on bebalf of the 
appellants that a certificate under Act No. VII of 1889 cannot be granted 
to a minor although he appears and anplies for it through his next friend. 
Mr. Dwarka Nath Banerji, in his argument, was compelled to admit that it 
was not intended that a debt due in such a case to a minor should by effluxion 
of time become barred by limitation, and he contended that any near rela- 
tion ol such a minor might apply for, and obtain, a grant of a certificate to 
himself to collect the debts which might be due to the minor. For that pur- 
pose Mr. Diuarka Nath Banerji had further to contend that the grant of 
a certificate gave tbe holder of such certificate a cause of action. In our 
opinion the grant of a certificate neither gives a cause of action nor is it a 
part of the cause of action. S. 4 of Act No. VII of 1889 suggests quite 
the contrary. That section does nob debar a person entitled from suing until 
such person has obtained a certificate, but merely prohibits the Court 
from making tbe decree in favour of such person until that person has 
produced a certificate under the Act, or one or other of tbe documents re- 
ferred bo in the section. If the granting of a certificate was part of the 
cause of action, it would follow that no suit would lie unless before the 
commencement of the suit a certificate bad been obtained. Now, in our 
opinion, the Legislature intended under Act No. XXVII of 1860, and undtf 
Act No. VII of 1889, that a person to whom a certificate might be granted 
should be a person who bad some title or interest in tbe debt to ooUeos 
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[334] which a cerbifioate is applied for, and that a mere interest in the 
minor or in the person eotitled to sue for the debt is not sudicient to entitle 
a stranger, or even a relation, to a certificate. That is the conclusion 
which we draw from s. 3 of Act No. XXVII of 1860. from cl. {(7), 
sub-s. 1 of 8. 6 of Act No. VII of 1889, from cl. (6) of sub-s. 1 
of s. 7 of the same Act, and from sub-ss. 2. 3 and 4 of s. 7 of the 
same Act. Now the Legislature has nob prohibited, by Act No. VTl 
of 1889, the grant of a certificate to a minor through his next friend, nor 
was there any such prohibition in Act No. XXVII of 1860. Where the 
Legislature considered that probate or administration should not ho 
granted to a minor, it said so expressly. Such prohibition will bo found 
in ss. 183 and 189 of Act No. X of i860, and in s. 8 of Act No. V of 1881. 
As far back as 1879, the Calcutta High Court in Kali Cooynar Chatterjee 
V. Tara Prosunno Mookerjee (1) inferentially decided that a certificate to 
collect debts under Act No. XXVII of 1860 might be granted to a minor 
through his next friend. In our opinion the Calcutta Court was right. 
We dismiss this appeal with costs. 

Appeal dis7nissed. 


20 A. 354 = 18 A.W.N. (1898) 70. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Harjas Rai and another {De/end&}Us) v. Kameshar iPUmliff) 

[4th April. 1898.] 

Execution of decree — Sale in execution — Stay of sale uyon payment into Court of decre- 
tal amount and costs— iJivil Procedure Code, s. ‘291 — Act Ko-lVof MiS'l {Transjer 
of Property Act.) s. 89. 

Held that s. *291 of tbe Godo of Civil Procelure must be taken to bavo modi- 
fied a. 89 of Act No. LV of 168*2 when tbc debt, and coats iinclading the costs of 
the salo) are tuadered to the officer conducting the salo. or when it is proved 
to bis satisfaction that tbe amount of such debt and costs has been paid into 
the Court that ordered the sale. Baja Ravi Singhji v. Chunni Lai (2) followed. 

[DIss., 10 lod. Cas. 981 = 4 8.L R. 2G6 (267) ; F.. 28 A. 28= A.W.N. (1905) 168 . J 

[333] The facts of this case sufficiently appear from the judgment 
of tbe Court. 

Babu Jogindro Nath Chaudhri, and Munshi Madho Prasad, for the 

appellants. 

Munshi Gobind Prasad, for tbe respondent. 

JUDGMENT. 

Burkitt, J. —On the 13th of August, 1870, one Chajju executed a 
mortgage of tbe property in suit to one Nathu Singh. A suit for sale 
was brought in July, 1896, and after decree an order absolute for sale 
was passed on the 14th of November, 1895. Under the order absolute 
tbe mortgagor's right to redeem became extinguished. That order abso- 
lute for sale is now vested by transfer in the appellant Kure. I may 
mention chat there were three other mortgages over tbe same property 

* Second Appo%l. No. 120 of 1897, from a decree of Pandit Raj Nath Sabeb, Sub- 
ordinate Judge of Moradabad, dated tbe 24th November 1696, confirming a decree of 
Mnnsbi Shiva Prasad, Munsif of Bijnor, dated the 19th August 1896. 

(1) 6 O.L.R. 617. (2) 19 A. 205. 
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held by the present plaintiff resuondeat Rameshar, and that Rameshar 
was in conopliance with s. 85 of the Transfer of Property Act made a 
party to the suit on the mortgage of 1870. As subsequent incumbrancer, 
he could have redeemeiJ within the period given by the decree under 
8. 88, but ho failed to do so. I may also adil, that no sale has yet taken 
place under the order absolute of November 1895. Siibsequently Rame- 
shar, the present plaintiff respondent, brought a suit for sale on the three 
mortgages he held, impleading under s. 35, the defendant appellant Kure 

as transferee of the decree enforcing the prior iiicumbrancH, and he also 
impleaded Elarjas Rii, who had purchased the property by private sale 
in May, 1893. At the same tiuoe the plaintiff respondent, inasmuch as 
ho could not liriug the property to sale without discharging the prior 
incumbranoo lield by Kure, piid into Court the amount due on Kure’s 
incumbrance, expressing the payment to be made to the credit of Kure in 
discharge of ius incumbrance. It is admitted by Kure’s vakil that money 
was so paid in to his credit. The lower apoellate Court found 
that two of the plaintiff’s mortgagee had been discharged and gave 
him a decree for sale on the thirri only. Kure now appeals contend- 
ing that the payment into Court to his credit was improperly 
made, it being made in the plaintiff's suit and not in Kure’s suit, and 
[356] also because ir. was made after the expiry of tiie two months hxed 
by the decree of July 1895. His contention is that the right to redeem 
is extinguished. Whether Kure, appellant, can now proceed to sell the 
property is hardly worth considering, seeing that if he were to do so, he 
would at once be met by the admitted fact that the debt to recover which 
the property could be sold under tbe order absolute has now been paid 
into Court. In the recent case of Raja Bam Simjhji v. Channi Lai (1) 
it was held that s. 291 of Act No. XIV of 1882 must bo taken tj have 
modified s. 89 of Act No. IV of 1882 when the debt and costs (including 
the costs of the sale) are tendered to the officer conducting the sale, or 
when it is proved to his satisfaction that the amount of such debt and 
costs had been paid into the Court that ordered the sale.” Here it is 
admitted that a sufficient amount has been paid in to satisfy the decree 
for sale held by the defendant appellant Kure. That being so, and in 
view of the ruling just ciced, I cannot say that the Subordinate Judge 
was wrong in giving the plaintiff respondent a decree for sale of the 
property mortgaged to him under his mortgage of February, 1892. 
The appeal therefore fails on that point. Another question was raised on 
behalf of the appellant. Harjas Rii. He had in December 1894 deposited 
in Court under s. 83 of Act No. IV of 1332 tne amount <lue to Ratne* 
shar on bis mortgage of February 1892. Notices as required by law were 
duly served upon Rameshar, who book no notice of them. The Court for 
some unknown reason rejected the application which had been made to it 
under s. 83. Harjas Rai subsequently svithdrew the money out of 
Courc. The whole matter therefore falls to the ground. By his owe 
stupidity Harjas Rai has lost a complete answer to Ramosiiar’s suit, and 
for that be has only himself to thank. I dismiss the appeal with 
costs. 


(1) 19 A. 205. 
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Appeal dismissed. 
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20 A. 357«18 A.W.N. fl898t 71. 

[8S7] APPELLATE CIVIL, 
Before Mr. Justice Burkitt. 


PaRMESHRI Lal and others {Jud(i)nent-debtors) v. MoHAN Lal 

{Decree-holder).* [4th April, IdOS.j 


TAmx^tion Act No. XV of 1877 (Indian Limitation Act), sch. ii, art 179— Aci 
iVo. I V o) ld<-2 (7rans/er of Prouert,, Act), s Sl—Kxecutioyi of decree- Appli. 
cation for order absolute for foreclosure— Limitation. 



An application for an order under s. 87 of Act No. IV of 1882 Ip. like au auoli- 
cation foran order under s. 89 of the said Act, subject to the limitHtion prescrib- 
ed by art. 179 of the second schedule to Act No. XV of 1877. Oudh Behari 
Lal V. Nageshar Lal (1) and Chunni L il v. Harnam Das referred to. 

" 8''6) = 4 C.L J. 141 ; 6 0.0. 114 (115) ; Cons., 20 

Al. 780 (787). J 
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In this case one Mohan Lal obtained a decree under s. 80 of the 
Transfer of Prooerty Act on the 21st of September 1886. On the 21st of 
January 1895 the decree-holder applied in the Gcurt of the Munsii of 
Mainpuri for an order absolute under s. 87. The Munsif dismissed this 
application as barred by limitation. The decree-holder appealed to the 
Subordinate Judge, who. relying on the cases of Banhir Singhy. Drigpal (S) 
and Tibiok Smgh v. Parsotein Proshnd (A), held that' there was no 
limitation prescribed for such applications, and accordingly decreed the 
appeal and remanded the case to the Court of the Munsif. The decree- 
holder appealed to the High Court. 

Munshi Gobiud Prasad, for the appellants. 

Munshi Madho Prosad, for the respondent. 

JUDGMENT. 

Burkitt, J. — Under the ruling of this Court in the case of Chuuni 
Lal V. Harnam Das (2), it was held, following the case of Otidh Behari Lal 
V. Hageshar Lal (1) that an application to obtain an order absolute 
under s. 89 of Act No. IV of 1882 is a proceeding in execution and is 
subject as such to all tbe rules relating to execution. The present 
application is not one under s. 89. but is one under s. 87 of the 
L358J Transfer of Prouerty Act, its object being to have an order made 
debarring the judgment-debtor from all right to redeem the mortgaged 
property. I am unable sufficiently to distinguish proceedings under s. 89 
from those under s. 87 of the Transfer of Property Act, so as to be able 
to say that the former are. and the latter are not, proceedings in execution. 

I must hold, following the ruling of this Court quoted above, that the 
present application is an application in execution to which the provisions 
of art. 179 of sch. II of the Limitation Act apply. It is admitted that a 
period of more than three years has elapsed between the elate of the 
decree and the date of the application. The application was therefore 
time-barred when made. I allow this appeal, and, setting aside the 
decree of the Court below, restore the decree of the Court of first 
instance and dismiss the decree-holder's appeal to the lower appellate 
Court with costs. 

Appeal decreed. 

* Bocood Appeal No. 133 of 1697, from a decree of Mauivi Muhammad Mazhar 
Husain, subordinate Judge of Maiapari, dated the 17th November 1696, reversing an 
order of Maaivi Muhammad Inamul Haq« Munsif of Mainpuri. dated dtb June 1695. 

(ll IS A. 278. (2) 20 A. 302. (8) 16 A. 23. 

(4) 22 C. 924. 
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20 A. 398 = 18 A.W.N. (1898) 67. 

APPELLATE CIVIL, 

Before Mr. Justice Knox. 

Anwar-UL Haq (Plaintiff) v. JWALA Pras.aD (Defendartt).^ 

[5tb April, 1898. J 

Pre-emption — }ilortg(iqc — Limitntion —Date of accrual of cause of action— -Act No. IV of 
1H8‘2 {Transfer of Properly Adi, ss. H6 rtnrf 87. 

Held that where a right of pre-emption arises on the foreclosure of a mortgage 
under the Transfer of Propert v Act. \ 882. the right to suo for pre-emption accrues, 
not from the date fixed in the u»‘crce under s. 86 as the date upon which the pay- 
ment is to be made by the mortgagor, bnt from the date on which the mortgagee 
obtains an order absolute un<ier 9. 97 of the said Act. Raghubir Singh v. Nandu 
Singh fl) ; AH Abbas v Kalkn Prasad 12) : and Poresh Nath Mojiimdar v. 
Ravijodu Mojumdar <Z}, referred to. 

[F., 20 A. 375.] 

Thk facts of this case are fully stated in the judgment of the Court. 
Pandit Sundar Lai. for the apnellant. 

Munshi Ham Prasad, for the respondent. 


.JUDGMENT. 

[359] Knox, J.— The question \Yliich arises for determination in this 
second appeal is whether a right of pre-emption accrues from the date upon 
which a mortgagor is, under a decree given under s. 8fJ of the Transfer of 
Property Act ef 1882, declared absolutely debarred of all rights to redeem 
the propertv. or from tlie date on which the mortgagee obtains an order 
absolute in terms of 8. 87 of the same Act. In order that the question 
may be more clearly apprehended, it will be well to set out tho facts out 
of which this question arises. liar Prasad was the owner of the property, 
the subject mauer of this appeal. lie cransierred bis interests under a 
deed of conditional sale to the father of one Mata Din. On the llth of 
April 1893 Mata Din sued for foreclosure, and obtained a decree ordering 
Har Prasad to pay to rhe plaintiff or into Court the sum due on or before 
the llth of October 1893, and declaring further that if the payment was 
not made on or before that date, Har Prasad would be absolutely debarr^ 
from all rights to redeem the property The amount was not paid by the 
time fixed, and has not up to the p-es-nt been paid. On loth of March 
1894. Mata Din sold his right under his decree of the llth of Ap^j 
1893'to Jwala Prasad, the present respondent, and on the 13th of April 
1894 Jwala Prasad got his name entered in the village papers as mort- 
gagee. On the 9th of March 1895, Anwar-ul Haq, the present appellant, 
purchased a share in the village in which the property in appeal is 
situated. Upon the 6th of April 1895 Jwala Prasad applied to the Court 
for, and obtained, an order absolute in the terms of s. 87 of the Transfer 
of Property Act, and on the 2nd of April 1896 Anwar-ul Haq institutea 
the present suit. The defence made to the suit was inter alia that Anwar-ul 
Haa was not a sharer in the village on the llth October 1893, when 
the date fixed by the Court for payment of the mortgage money 
by Har Prasad expired ; that therefore he had no right o f pre-emptiou ^ 

• Second Appeal No. 1014 of 1896 from a decree of F. W. Fox, 

Judge of Jbansi, dated tbe 1st October IS96. raversiog a decree of Maulvi Munatn 
Tajammal Husain, Munsif of Orai, dated tho 9th June 1896. 

(11 11 A.W.N. (1891) 134. (2) 14 A. 405. (3) 16C. 246. 
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thafc on the said date the respondent’s title of conditional vendee 

rtfini an absolute vendee and the sale had become 

peO] an absolute sale. The learned Judge accepted this contention- 
he held that the mortgagee having been all along in possession of the 
mortgaged property. his title became complete when the mort-a-or 
failed to pay before the llth of October 1893. If the moir-i"oe 
chose to take further steps under s. 87 such steps were merely proceedings 
m execution with the object of clearing his title. The title itself was 
acquired on the llth of October 1893.'’ Upon this view ho held that 
the title to pre-empt arose on the lltli ot October 1893. when the 
appellant was not a co-sharer. The appellant adheres to the case stated 
m the plaint namely, that no right of pre-emption accrued to him till 
the 6th of April 189o, when, as he maintains, the sale in favour of the 
respondent became complete m law. In support of this contention he 
relied on the precedent Ranhubir Smgk v. Nandu Hingh (1). Against 
that the learned Advocate for the respondent referred me to a Full iiench 

ruling of this Court, .1 Zitas V. Pm-sW f2,). and to certain other 

precedents of this Court, in which it has boon kid down that applications 
for an order absolute under s. 87 of the Transfer of Property Act are 
steps m execution. Neither of the cases above cited are anv safe guide 
Vt 'before me. They were both decisions governed by Regulation 

No. NVII of 1806. and the law applicable was that wnicli prevailed before 
Act No. IV of 1882 came into force. It has been held by this Court in 
All Abbas v. Kalko. Prasad that on tlie expiration of the vear of grace pro- 
vided by ss. 7 and 8 of Kogulation No. XVII of 1806, if anything remain- 
ed to be paid under the mortgage and the proceedings under the Regula- 
tion had been regular, the tirlo of the conditional vendee became tliat of 
an absolute vendee and the sale became an absolute saloon the day when 
the year of grace expired. An important change was, however, intro- 
duced by s. 87 of Act No. I\ of 1882, and it is by this section that the 
present appeal is governed. This section provides that if pavment be not 
made by the mortgagor on the clay fixed by the Court the nlaintiil may 
Apply [361] to the Court for an order that the defendant be debarred 
absolutely of all right to redeem the mortgaged pi-opertv; when he has so 
applied the Court shall then pass such order, and on the order being 
passed the (iebt secured by the mortgage shall be deemed to be dis- 
charged. These words are without meaning, it seems to me. and the 
procedure provided in s. 87 is a purely superfluous procedure in the 
ease of a mortgagee in possession, if his title has become complete 
and the sale an absolute sale as soon as tbe date fixed by the Court for 
payment of the mortgage money has expired. Under s. 87 a Court 
eao upon good cau^.e shown from time to time nostpouo the day appoint- 
ed for payment. In other words, it can postpone the date ot> which 
the title of the mortgagee vvould become complete. This power was not 
given in Regulation No. XVIII of 1806, nor was there any provision made 
for an application for an order absolute like that provided for in s. 87 of Act 
No. IV of 1882. The Calcutta High Court has held in the case of PoresJi Nath 
Mojumdar v. Ramjodu Mojumdar {Z} that a mortgagor can redeem at any 
time till tbe order absolute is made under s. 87 of the Transfer of Property 
Act of 1882. I need not, and do not, determine that point here ; but I o-m 
satisfied that the procedure enjoined by s. 87 is not superfluous or proce- 
dure merely to clear title, and that until such an order absolute has been 
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made a right feo pre-empt does not accrue. The right to pre-empt accrues, 
not from the date fixed in the decree uoder s. 86 as the date on which the 
payment is to be made by the mortgagor, but from the date on which the 
mortgagee obtains an order absolute under g. 87 of the Transfer of 
Property Act of 1882. 

I accordingly decree the appeal, set aside the judgment and decree 
of the lower appellate Court, and restore that of the Court of first instance. 
Three months from the date of this decree is allowed for the payment of 
the pre-emption money. 

Appeal decreed. 


20 A. 362 = 18 A. W.N. (1698! 72. 

[362] APPELLATE CIVIL. 
Before Mr. Jxisticc Burkitt. 


Narain Singh and others (Plaintiffs) v. Chaturbhuj Singh 

(Defendant).'' [Gth April, 1898.1 

Act Xo. VII of )S10 {Court Fee^ Act\. ss 10 and — Court fee^procedure-^Second 
Appeal— Ajyiienl to loxoer appellate Court by {refipondent in High Court insuffi- 
ciently stamped. 

Where it was discovered in second appeal in the High Court that the re^poD- 
dent, when appellant in the lower ippelUto Court, had not paid a sufficient 
Court fee on his metnoraodom of apyeal in that Court, and up to the date of the 
bearing of the appeal in the High Court, though called upon to do so. had not 
made gool tho deficienc>, icwis held that the proper procedure was not to 
dismiss the respondent’s appeal to the lower appellate Court, but to stay the 
issuing of the decree, if any. of the High Court, in ftvour of the respondent until 
such time as the additional Court fee due by him might be paid. 

[F 28 A 270=2 A. L.J. 833= W.N. (1905) 230 ; 15 Lni. Cas. 463 (464) = 109 P'R* 
1912=136 P.W.H. 1912 ] 

In this case the plaintiffs came into Court claiming, first, a declara- 
tion of their proprietary right in respect of certain land, and, secondly^ 
cancellation of an order of a Revenue Court. They pail a Court fee of 
Rs. 10 on their plaint. The plaint was accepted and filed, the suit heard, 
the issue raised by the defendant as to insufficieocy of stamp being decided 
against him, and a decree given in favour of the plaintiffs by the Court of 

first instance (Munsif of Sahaswan). 

The defendant appealed, paying on his memorandum of appeal tbe 
same Court fee as had been paid on the plaint. The lower appellate Court 
(District Judge of Sbahjahanpur) allowed the appeal and dismissed the 
plaintiffs’ suit. The plaintiffs appealed to the High Court. On this 
appeal being presented for report as to limitation and Court fee, it was 
reported that there was a deficiency of Rs. 10 on the plaint and a similar 
deficiency on the memorandum of appeal due by the plaintiffs, and a 
deficiency of Rs. 10 duo by the defendant on his memorandum of appeal 
in the lower appellate Court. The deficiency due by the plaintiffs was 
made good, but at the time the appeal came on for hearing the deficiency 
due by the defendant was still unsupplied. Under these circumstances 
the appeal was put up for disposal. 

• Second Appeal No. 100 of 1897, from a decree of D.P. Addis. 
of Shahjahaopar. dated tho 1st December 1896, reversing a decree of MonsJn r 
Behari. Munsif of Sahaswan, dated the 19th August 1996- 
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[363] Mr. j4, C. Hamilton, for the appellants, 

Mr. Karamat Busain, for the respondent. 

JUDGM15NT. 

Burkitt, J. — In this case it appears that the respondent here, who 
was the successful defendant appellant in the lower appellate Court, did 
not pay a sufficient amount of Court- fees on his inetnoranduin of app(;al 
in that Court. As far as that Court is concerned it must be assumed 
under the first t^aragraoh of s. 12 of tlie Court Fees Act that the Dis- 
trict Judge finally decided between the parties that the fee paid was 
sufficient. In this Court, however, it has been discovered that the 
defendant, respondent h 're, when app3llant in the Court below did 
not pay a sufficient fee on his memorandum of appeal. The respondent 
here has been called on to pay the deficient dutv, but has not done so. 
Mr. Hamilton for the appellant asks me to take action under the second 
clause o^ s. 12 and the second clause of s. lO of tho Court Fees Act 
and to dismiss the respondent defendant's aopoal to the lower appellate 
Court. I am unable to see tf\at I am authorized so to act under tlie 
second clause of s. 10. That clause provides, witn reference to the valua- 
tion of the properties referred to in s. 7 paragraphs 5 and 0 of the \c\ 
T.hat when the Court-fees paid are insufficient under tlie circumstances laid 
down in the first clause of s. 10, the Court shall call on the plaintiff to pay 
the deficient Court-fees and shall stay tlie suit until the additional fee is paid. 
It further provides that if the additional fee be not paid the suit shall bs 
dismissed. The second paragraph of s. 12 makes the procedure set forth 
in the second mrasra *h of s. 10 applicable to the cise when a Court of 
appeal, reference or revision considers that the question decided under 
the first paragraph of s. 12 has been wrongly deiided to the detri- 
ment of revenue. Tne question then arises in the present case what 
is the suit which is to be stayed until the additional fee i.s paid, and 
it is to be noted tliat tlie staying of tbe suit is the act which the 
Court has to perform before it can dismiss the suit. There is no suit 
before me except in the sense that all proceedings in a [384] suit 
up to decree are parts of the suit. What is before mo is the ap- 
peal by the plaintiff against the decree of the lower appellate Court 
dismissing the suit. The appellant is undoubtedly no way in fault. He 
has paid up all the Court-fees due from him in the lower Courts and in 
this Court. Does then the second clause of a. 10 mean that because of 
the default of the respondent in the lower Court the appellant is to have 
his appeal in this Court stayed, and can it be held that the second 
clause of s. 12, read with paragraph 2 of s. 10, means that if the respond- 
ent wilfully persists in refusing to pay, the appellant, who is not in 
fault, is to be punished by having his apoeal dismissed ? I cannot believe 
that it was intended by the Legislature to work any such injustice. In 
my opinion the second clause of s. 10 read with the second clause s. 12 
cannot be worked in a case like tbe present. If it were the appellant who 
was in fault and failed to pay the full Court-fee due from him in the lower 
Court, this Court certainly could stay the bearing of his appeal, and, if 
deficient feen wire no'> paid, could dismiss his appeal, and no doubt would 
do so. But where the appellant is not in fault, it would be most unjust^ 
that the respondent by failing to pav the Court-fee due from him in the 
lower Court should have it in his power to prevent the appellant from 
having his appeal beard. 

For these reasons I decline in this case to take action under tbb 
second clause of s. 10 and proceed to hear the appeal on tbe merits. 


1698 

A ram 6 » 

Appel- 

late 

Civil;. 

20 A. 362a 
18 A.W.N. 
(1898) 72* 



IX— 76 



20 All. 365 


INDIAN DECISIONS^ NEW SERIES 


[¥ol. 


189a 

APBm 6. 

APPEL- 

LATE' 

Civil, 

M A. 362= 

IBl.W.N. 
0198) 72. 


Oq merits the learned counsel who appears for the appellant says 
he ia not io a position to press the appeal. The appeal is therefore 
dismissed with costs. But I direct that the decree he not prepared or 
sij^ned ontil the respondent pays the Court-fees found due from him on his 
mainoi-sinduLn of appeal in the lower appellate Court. 

Appeal (JUmissed. 


20 A. 365 =18 A.W.N. il898) 73 

[365] APPELLATE CIVIL. 

# 

Before Mr. Justice Blair and Mr. Justice Burkiit. 


DfiBi Das (Plaintig) 


V . Nirpat and others (Defendants) •' 
[7i.h .\pril, 1898.] 


Parties to a suit — Suit for imrUiership debl—Ilei/rc^fntatir.e of partner u ho dies yending 
the suit not a iiecessanj parti/— Act Xo. IX of {Indian Contract. Act), s. 15. 

In a suit to recover a debt due to a tradi»»K pirtnership in wbieh it happens 
that a deceased persoo was ?i partner uo to the tim- of his d#'aih, it >s ror 
necessary to jom as a plaioiiff any reprc>ontative of the dece-ised partner. 
Gobvid Prasad v. Chandar Sekhar (Ij ; Ham Xarnin .Yursin^? Dns 5 v Ham 
Chunaer Jankee Loll U). and Motilal Bechard<fs v. Ghelhbhai flariram l3) 
referred to. 

£F.. 32 A. G;jy (OlOi =7 A.LJ. 759 = 6 Ind- Gas. 840; )0 ['.R. 1906; R.. 13 C.W.N. 
509 = 9 C.L.J. 331= 1 lod. C-is, 254 (256 ); 14 lod. Gas. 221.] 


This was a suit brought by one Abhe Singri and his alleged adopted 
son Debi Singh as partners in a trading concern fo j'ecover a sum of 
money said to be due on settlement of accounts between the parties. 
During the pendency ot the suit Abhe Singh died, and the suit was con- 
tinued by Debi Singh for himself and as legal repi'esentative of Ablio 


Singb, ibo Court of tirsc instance I Munsif of Jban.si) finding on an issue 
framed in the suit that Debi Singli was tlie adoptetl son of .\l^he Singh. 
The Court of first instance decreed ihe claim in favour of Debi Das. 

On appeal by the defend mts the lower appellate Court (District 
Judge of Jhansi) found that it was not proved that Debi Dus was the 


adopted son of Abhe Siugh. It further found that Debi Das as surviving 
partner in the business was not entitled to collect debts due to the fii'na 
without obtaining a certificate of succession under Act No. VII of 
and that it was then too late to remedy that defect. The lower appellate 
Court accordingly decreed the appeal und dismissed the plaintifi’s suit. 
The plaintiS appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

The respondents were not represented. 


JUDCiMENT. 

Blair and Burkitt, JJ.— This suit was brought by Abhe Singh 
and Debi Das to recover money due to them as partners [366] in a 
trading concern upon a partnership account. Before decree Abhe Singh 
died, and Debi Das, who claimed to be his adopted son, was entered upon 
the record as the representative of the deceased plaintiff. The suit was 

• Secood Appeal, No. 112 of 1H96. from u deerte otF. W. Fox, E<q.. Disirict Judge 
of Jhaosi, dated the 2Stb November 1895. reversing a decree of Maulvi S) ed Mubammad 
Abbae Ali, Munaif of Jhansi, dated the 13ih September 1895. 

(1)9 A. 486. . \ (2) 18 0.36. (3) 17 B. 6- 
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contmaed, and fcbe Munsif gave the plaintiffs a decree. The defendants 
appeH.led, and the lower appellate Court dismissed the suit The i^round 
of such dismissal was that Dabi Oas was not an adopted son ; was not a 
reuresantative of Abbe; and was not entitled to recover Abbe’s interest in 
the debt without production of a certificate under s. 4 of the ftuccassion 
Certificate Act, No. VII of 1889. Tha plaintiff Dabi Das appeals upon 
the ground thit. as the surviving partner of r.lie firm to which tlw debt 
was due. he by hmisalf was entitle! to maintkin the suit witnout joining 
any person as representatpive of the deceased inainher of the firin, and tliera- 
fore without prolucingany certiticace. The second ground of appeal is 
not pressed. We consi ler ourselves conclulod by the tifcision of this 
Court in the cise of Gohuid Pramd v. Chindar Sekhnr (1). Tli it decision, 
it is true, has been dissented from in the Calcutra High Court in tfie 
case of liam Narain ^^ursin<j Doss v. Ravi Chander Jankee. LoU (2J. 
On the other hand, the decision of this Court lias been followei and 
approved in Motilal Beckardass v. Ghellabhai llarira/n (3). We are 
not aware that the case decided in this Ciurt has been dissented 
from in this Court. The principle therein laid down is in accordiuco 
with the Kuglish law, an 1 is not in our opinion in contravention of s. In 
of the Cjntract .^ct. It was quite unnecessary to firing .\bhe’s rep'*e- 
sentativo on the record. We do not consider that a decree such as may 
be passed in th's case woul 1 bo a decree against the debtor of a deceased 
person vvitliin the meaning of s. 4 of Act No. Vli of 18.S9, hut it would 
be a decree against tne debtor of a partnership concern; for, in a suit to 
recover a debt duo to a trading partnership in which it happens that a 
deceased person was a partner up to the time of his death, it is not, in our 
opinion, n^ces-oirv ro join as plaintiff any representative wliatcver of the 
[367] partner. When the representative of Abhe desires ro 

recover from the pirtnership concern such intHrest as Ablio possessed in 
the firm, if he has to do sotlirough the medium of a Court, ho will liave to 
obtain a succession certificate before he is entitled to a decree. We set 
aside the decree of the Court below dismissing tho suit, and, as the case 
was wrongly dismissed upon a preliminary point, we remand it to tho 
lower appellate Court for trial upon the merits. 
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Appeal decreed and cause remanded. 


20 A. 367=18 A.W.N. (1898) 77. 

APPELLATE CIVIL. 

Before Mr. Justice Kao.Cy Actinu Chief Justice, and Mr. Justice Banerji. 

Beni Rai and others [Difoulants) v. Ram Lakhan Rai and 

another {Plaintiffs).^ [14th April, 1898.J 

Appeal to Her .Mojestj/ in Council -^Civil Procedure Code, s. 596— Decree affirmimj the 
decision of the Court im>nediately below^Decree dismissiuy an appeal to the Hiah 
Court /or default of prosecution. 

Held that a decree of tho High Court dismissing an appeal for want of prosecu- 
tion — tho appellant!* not having stippliod their ooun-cl with materials upon which 
to argiiQ the appeal when it was callo.i on for hotring — was a d^’cree aflirmiog tho 


•Pxivy CouDoil Appeal No. 19 of 1897. 

(1) 9 A. 486. (21 18 C. 86. (3) 17 B. 6. 


590 



20 All. 868 INDIAN DECISIONS, NEW SERIES [Yol* 


1898 

APRIL 14. 

Appel- 

late 

Civil. 

20 A. 367 = 
18 A.W.N. 
(1898) 77. 


decision of the Court immediately below, within the meaning of s. 596 of the 
Code of Civil Procedure. 

[R,, 33 A. 154 (162) A.L-J. 1001 flOlO)=7 Ind. Cas. 926 : 16 lod. Gas. 486=23 M, 
L J. 219 (220) = 12 r^r.L.T. 260 = (1912) M.W.N. 962.] 


The facts of this case sufficieotly appear from the order of the 
Court. 

A. E. Ryvcfi and ^lunshi li'ivi Prasnd, for the appellants. 

The Hon'ble Mr. Covlan and Pamlib Sundar Lai, for the res- 
pondents. 


ORDER. 

Knox, Acb'ne. C.J., and Baner.it, .1. — This is a petition for leave to 
appeal to Her Majesty in Council. The value of the subject-matter of 
the suit is over Rs. 10,000, but there arise two questions which have to 
he determined before leave to appeal can he granted. The first question 
is, whether the decree now appealed from affirms or not the decision of 
the Court immediately below ; secondly, whether anv substantial questions 
of law are shown to be involved by the petition. .As regards the first 
iiuestion, we find on referring to the judgment of this Court that it runs 
as follows : — 

[368] ‘ ' This appeal is not supported. It is therefore dismissed.” 
The petition of appeal sets out that the apneal came on for hearing on 
the 2bth of April 1897, and could not be supported because the papers for 
the translation and printing of which the apoellant had applied were not 
ready. A reference to the record shows that the appellants did, on the 
2r>th of December 1895. apply for the translation and printing of the 
papers which they considered necessary for their purpose in order to place 
the apneal before this Court. They, however, took no steps to denosit 
the money necessary for this purpose and their application consequently 
abated. They took no further interest in the matter until the I2bh of 
February 1897, when they nut in a second application for translation and 
printing of the paners they then considered necessary. Their application 
was granted conditionally upon the hearing of the appeal not being 
delayed in consequence of the laches they had shown in taking no steps 
for nearly two years in order to have the necessary papers translated and 
printed under the rules of this Court. The appeal came on for hearing 
on the 25bh of April 1897. The appellants apparently did not through 
their counsel show any sufficient cause to the Judges before whom the 
appeal came on for hearing which would jus^^ify those Judges in granting 
an adjournment or in permitting them to refer to the record in the 
vernacular. In consequence of this the appeal was not supnorted, and 
a decree was passed dismissing the appeal and affirming the decision 
of the lower Court. It has been contended before us that a mere 
order of dismissal do»3 not and cannot amount to an affirmation as 
intended by s. 596 of the Code of Civil Procedure, and in support 
of this contention we were referred to the precedent Asghar Bez(i 
V. Haidar Beza (1). It is obvious that that nrecedent does 
not afford us any assistance in determining the matter now m 
dispute. That case was one in which the learned Judses of the 
High Court at Calcutta had before them for determination several issues 
of fact. The Court from which the appeal had been preferr^ had 
[ 369 ] contented itself with determining two issues only, considenng 


(1) 16 0. 287. 
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them sufficient for the disposal of the case, and had left other issues 
untried. The High Court found on the two issues which had boon 
tried contrary to the findings of the Court below, but they proceeded to 
try further questions of fact and their decision on those <iuestions 
of fact led them to dismiss the appeal. Tliey thus came finally to 
the same conclusion in the suit as tlio Court of first instance, although 
they did not agree with the Judge wlio had tried the case on all 
his findings or in the reasons on wliich they wore based. The 
learned Judge who gave leave to appeal to Her Majesty in Council 
found further that there were substantial questions of law involved 
which entitled the petitioners lo a certificate that the case was 
a fit one for appeal. As regards the case before us the result of the appeal 
to us is that the findings of the Court below and tlie reasons on which 
they are based stand affirmed. There was no furtlier finding of anv kind 
by this Court. Under these circumstances we are unable to accept the 
contention of the learned counsel for the petitioners, and we hold that the 
decree of this Court did affirm the decree of the Court immediately below. 
The result of holding otherwise would be that an appellant, who, with the 
object of saving himself the expense of having the necessary papers 
translated for this Court, neglected to support his appeal before us, might 
claim leave to appeal direct to Her Majesty in Council by refraining from 
obtaining any determination by this Court upon the pleas raised. The 
appellants in fact want leave to ask Her Majesty in (Jouncil to do that 
which this Court might have done, but which the api-ollants by their 
own laches pub it out of the pow-er of the Court to do. The next 
question which arises is whether any substantial questions of law are 
involved in the appeal. We have gone through the various pleas raised. 
The only pleas that raise any question of law are the first and second 
pleas, and those pleas do not and will not arise where the decision 
on the question of fact is the same as that of the Court below. These 
questions [370] of law do not, in our opioion, arise. Consequently we 
find ourselves unable to grant the leave asked for, and dismiss this 
application with costs. 

Application dismisseil. 


20 k. 370=>16 A.W.N |1B96) 75. 

APPELLATE CIVIL. 

Before Mr. Justice Knox, Acting Chief Justice, and Mr. Justice Banerji. 


Baksi Lab and others {Plaintiffs) v. Ramji L.\l and another 

{Defendants).^ [l5th April, 1898.] 

Civil Procedure Code, s. ^I^Order adding defendant — Means of questtonvig such order 

Practice Dectee in previous suit defining rights of a party to a subsequeixt suit — 

Effect of such decree as against such parly until set aside by proper procedure. 

Where kh order adiing a defeD<ian( under s. 33 ot the C 'de o£ Civil Procedure 
• w*»a not appeiled ag^invb a«d no nbjeotioo was taken thcroio in the memorandum 
o( appoillDOi the decree in the suit in which it was passed, au oral objection 
taken in sppeal to such order was disallowed. Ttlak Baj Singh v. Chakardhari 
Sxngh (1) referred to. 


* First Appeal, No. 64 of 1694* from a decree of Pandit BsosidhAr, Subordinate 
Judge tifMeetuvi^Kted the 16th 'November 1696. 

(1) 16. A. 119. 
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Where I here is » subsisMng decree in a previous suit which as regards tbe 
subject-matter of a subsequent suit would t^ke effect under s. 13 nf the Code 
Civil Procedure, it is not open to the pany whose rights are affected by such 
decree to qups'ion in the subsequent suit the validity of such decree, though i6 
might have been open to such party in a separate j«uit to get the decree seo aside. 
Knramah v. Rnhimbhoy Unbihhho], (II referred to. 

[R,, Q4 A. 242 (245) ; 27 C. U (17, 24) = 3 C.W.N. 660 ; 7 Tod. Cae. U (14).] 

The facU of tins case are fully stated in the jvidsment of the Court. 
Pandit Moti Lai and Pandit iiuldeo Ham Dave, for the aopellants. 
Baba Jotjuuiro XaUi Ck'Hidhri and Pandit Sundar Lai, for the 

respondeots. 

JUDGMENT. 


Knox, Acting C.J., and BaneUJI. J.— The property claimed m 
the suit out of wiiich this appeal has arisen belonged originally to one 
Ishk Lai. He wns the son of -lai Singh, who was one of Bve hrothers, 
namely, Hardayal, Sawai, Ram Nath, Cliunni Lai and .Tai Singh. 
Hardayal's son was Daulat Earn, the father of the plaintiffs appellants. 
The respondent Ramji Lai is the [371] brother of Ishk Lai. It is 
asserted on the one hand and denied on tlie other that Ramji Lai was 
adopted by his uncle Sawai. ishk Lai died in 18S4 leaving him surviv- 
ing his widow Shama Knar, and his two daughters Jai Dai and Dhapo. 
hTs estate came into the possession of his widow Shama Kuar. and 
on her death in 18S6 it was taken possession of by Kaniji Lab defendant, 
and Daulat Ram thf* father of the plaintiffs. In 1880 Jai Dai for herself 
and as tlie next friend of her minor sister Dhapo brought a suit against 
Ramji Lai and Daulat Ram for possession of the estate of Ishk Lai 
on the ground that they were entitled to it in preference to those 
persons. On tho 12th of August 1889 the narties to that suit agreed 
to refer their dispute to arbitration, and the Court granted permission 
to Jai Dai to enter into the agreement of reference to arbitration on 
behalf of her minor sister Dhapo. On the 20th of June 1890 the 
arbitrators made their award, and in nccordance with that award a decree 
was made on the 5th of July 1800, whereby a portion of tbs prof^rty 
claimed was decreed to the two daughters of Islik Lai. It is admitte 
that in pursuance of that decree oossession w’as obtained by the daughters 
in respect of the property decreed to them. The present suit is for a par- 
tition of the remainder of Ishk LaVs property, and was brought 
Ramji Lai alone by the plaintiffs, the sons of Daulat Ram. who has diw 
since tho decree of 1890. Ramji Lai in his defence pleaded Mie jjis 
of Musaminat Dhapo, and set up a preferential title to the estate ot l3“ 
Lai. Dhapo intervened and applied to be made a defendant under s>- 
of tho Code of Civil Procedure. In spite of the objection of the plain i 
her application was granted, and she was arrayed as ^ 
the suit. She urged in answer to the claim that she alone was ^ 
to the estate of Ishk Lai ; that neither the plaintiffs nor anyone eb 
had a right to that estate; that Jai Dai her sister had no right 
estate in preference to her : that the proceedings connected with the o 
mer suit and the reference to arbitration were fraudulent and a 

in collusion between Jai Dai and the father of the [372] plaintiffs a 
Ramji Lai, and that the decree in that suit was not binding on her. 
was asserted by the^ plaintiffs that the decree was binding oa I?hapo a 


(1) 13 B. 137, 
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that according to the custom prevailing among Saraogis. to which seat 
the parties to the suit belonged, a daughter could not inherit. 

The lower Court has found in favour of Dhapo and dismissed the 
claim. The nlaintitfs have preferred this appeal. 

Mr. Moti Lai on behalf of the apoellants asked our leave to urge 
the plea that Dhapo had been irapropedy made a defendant to the suit, 
her interest being adverse both to the ])'aintirt’s and to the original defend- 
ant Ramji Lai, As no appeal had bean preferred under s. 5H8 of the 
Code of Civil Procedure from the order adding ^lusammat Dhapo as a 
defendant to the suit, and as no plei was taken in the memorandum of 
apDeal questioning the propriety of that order, we, following the ruling of 
this Court in Til'ikRaj SmijIiY. Chak irdkari Sinf}h (1), refused to grant 
him the permission sought by him. 

The main contention on behalf of the appellants is that the decree 
of 1890 is binding on Dhano, and cnnsequentlv it is no longer open to 
her to question the plaintitf’s title asragaid-j the property now claimed. 
There can be no doubt that if the decree of tlie oth of -Julv lH9() is bind- 
ing on Dhapo the portion of the claim advunced on her behalf in the suit 
in which that decree was oasseJ niusr, having regard to Explanation 3 
of e, 13 of the Code of Civil Procedure, he deemed to iiave been dismissed, 
and it is no longer open 1 1 her to contend that she is entitled as aeainst 
the plaintiffs to the property cliimed in the former suit, but not decreed 
to her. If, however, she is in possession of tint property, she inav ]u ol)a- 
bly resist the claim on the ground that tho plaintitfs are not entitled to 
recover properr.v without proving the rown right to it. It is, however, 
not necessary to dtjciile that question, as it has nowhere been suggested 
that she is in such possession. Tho plaintiffs stated in their pliint that 
they were in possession of the property in dispute jointly with Katnji Lai, 
[373] and although Hamji Lai in his defence pleaded tlie jus teriii of the 
daughters of Ishk Lai he did not assert that they wore in possession of the 
property claimed. Dhapo in her written statement did nob allege that she 
was in possession. That b^ing so, if the decree in the former suit 
is binding on Dhapo, she cannot resist the claim of the phaintitfs. We have 
th-refore to dotei'iiiine whether the decree of 1890 is bindiog on Dhapo. 
The lower Court ha-j held that decree and tho arbitration proceedings 
which preceded it not to be binding, on the ground tha( Dhauo being 
the unmarried daughter of Ishk Lil was entitl^^d to his estate in prefer- 
ence to his married daughter Jai Dai, tliat *Iai Dai had couseanently an 
interest adverse to that of Dhapo and could not act as the next friend of 
Dhauo, and that all the proceedings connected with the suit brought by 
Jai Dai on behalf of Dhapo, including the arbitration proceedings, ai‘o 
null and void us against Dhapo. We may observe that the ruling in 
Kalavati v. Chedi Lai (2) on which the learned Subordinate Judge has 
relied has no bearing upon the question before us. 

We are of opinion that so long as tho decree of 1890 subsists it can- 
not be treited as a nullity. If it was obtained by fraud, or if for any 
other reason it is a decree which is urejudicial to the interests of Dhapo, 
she must get the decree set aside before she can avoid the operation of it. 
In this case the only ground on which the validity of the decree is impeach- 
ed is that Jai Dai having an interest adverse to thaf; of Dhapo could not, 
having regard to the provisions of s. 445 of the Code of Civil Pro- 
cedure, act as the next friend of Dhapo. In tliq first place, w© observe 
that s he d id ^t claim any specific share for herself ; in the next 
<i) 16 A. 119. " 


fiS9 


1808 
APRUi 16 # 

Appel- 

late 

CrviL. 

20 A. 870« 
18 A.W H: 
(1898) 76. 


(2) 17 A. 581. 



20 All. 374 


IKDIAN DECISIONS, NEW SERIES 


[YoL 


1898 

^FBIL 15. 

Appel- 

late 

Civil. 

flO A. 370 = 
18 A.« N. 
(1896) 75. 


place, 5-he was the de /ac/o guardian of Dbapo, no other guardian being 
in existence. Moreover, under s. 3 of Act iSo. XL of 1858, which was in 
force when the former suit was brought, no guardian of a minor could sue 
on behalf of the minor without obtaining a certificate of guardianship 
or the leave of the Court lo sue for the minor. In the present instance 
[374] it must l)e presuiiied that leave was granted by the Court to Jai 
Dai to sue on behalf of ihe minor iParmcbiiirar Das v. lieia (l).) The 
further fact that the Court gave leave to Jai Dai lo enter into the agree- 
ment of reference to arbitration on behalf of Dliapo also shows that the 
Court recognised her as a fit person to act as the next fnend of Dhapo, 
and this noi withstaiidiup the fact that the defendants to tliat suit ques- 
tioned in their written statement the competency of Jai Dai to act as the 
next friend of Dhapo. If. as alleged in this case on behalf of Dhapo, the 
former proceedings were Inoiight about by the fraud of Jai Dai, her 
remedy was to get the decree made in that suit set aside in the 
manner pointed out in Knraniali Rnhivihhof/ v. liahnnbhoy Habihbhoy (2). 
In our opinion, as the decree of 1890 has not been set aside and is 
still a subsisting decree, it is bindit g on Dhapo, and it is not open to her 
to set up her own title as against the plaintiffs. The Court below has in 
our opinion erred io holding that tlie plaintiffs are not entitled to main- 
tain the suit as against Dhapo. As we have said above, had Dhapo been 
in possession of any jortion of tlie property now claimed, slie might have 
tnit the plaintiffs to jjroof of their title, although she might not set up 
against them a title in herself, but she has not alleged that she is in 
p’Ossession, not has she established her possession. 

It has not been determined what the riglits or the plaintiffs are as 
against Ramji Lai. In fact the case as between him and the plaintiffs 
has not been tried at all. This must now be done. 

W’o iuiow this appeal, and, setting aside tlie decree below, we remand 
the case under s. 502 of the Code of Civil Procedure witu directions 
to re- admit it under its original number in the register and to try it on the 
merits as against Ramji Lai. The plaintiffs will get their costs of tbis 
appeal. The costs hitherto incurred in the Court below will abide the 
event. 

Appeal decrpfd and cause remanded. 


20 A. 37S»16 A.W.N. (1396)76. 

[37S] APPELLATE CIVIL, 

Bpfo>e Mr. Justice Acting Chief Justice, and 

Mr, Justice Banerji. 

Eaham Ilahi Khan and others {Plaintiffs) v. Ghasita and 

OTHERS {Defendants).'' [18th April, 1898.] 

pre-emption — 2^1ortgage by condxiional sale— Limitation— ^Act No. XV of 1877 {Indian 

ZAmitation Actf^sch. Jl, art. I'iO — Act No. IV” of 1882 {Transfer of Property Act), 
as 86 and 87. 

A pUiotif! sued for pre-emption, bis claim arising out of tbe forecloeure of » 
mortgage by condition’ll Bale of a share in an undivided zamindari village. 

* Second Appeal, No. 867 of 1894. from a decree of Syed Muhammad Siraja^iDt 
Additional Subordinate Judge of Meerut, dated the 20th August, 1894. confirming n 
decree of Baba Mohan'Lal Hokn. Addicioual Muzisif of Meerut, dated the Qdnd Augni* 
1893. 

(1) 9 A. 508- 


(2) 13 B, 187, 
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£/€M (1) that the limitation applicable to tho suit was that prcscribeil hv art. 
120 of sch. II of Aot No. XV of 1877, and (2) that limitation began to run from 
the date when the mortgagee obtained an order absolute for foreclosure under 
B. 87 of Act No. IV of 1882. Bniul Bega7n v. Afnnsur Aft Khan (li, Porei^h Xith 
Mojumdar v. i?am 70 cfu Moiutndar (2). and Anwarvl Hag v. Jicala Prrtsad (31 
referred to. 

[R.. 20 A. 446: 24 A. 479 (481) ; 27 A- 501 (505* = A.W.N. (1905| 70 = 2 A.L J. 

In this case one Kamaruddin made a mortgage by way of conditional 
sale of a share in an undivided zamindan malial in favour of one Sardar 
Khan on the 20lb of September 1877. Saiclar Khan brought a suit ou 
this mortgage and obtained a decree for lorcclosure under s. 8G of the 
Transfer of Property Act on the 12th of May 1884. The Lime limited by 
that decree for the payment of the decretal amount being six mouths 
expired on the 12th of November 1884. Faxment was not made, but 
the mortgagee took no steps to obtain un order absolute under s. 87 uli 
the year 1890. That order was obtained on the lOth of June 1890. On 
the 17th of April 1893 the suit out of which tlus appeal has arisen was 
brought for pre-emption of the mortgaged property. The Coui t oi first 
instance (Additional Munsif of Meerut) disn>issed the suit as barred by 
limitation, holding that limitation commenced to run from the date of the 
expiry of the time limited in the foreclosure decree for the payment of 
the mortgage-debt, namely, the I3th of November 1884. The plaintifl's 
appealed. The lower appellate Court [376] (Subordinate Judge of Meeiut) 
for similar reasons dismissed the appeal. The plaintiffs appealed to the 
High Court. 

Mr. H. C. Niblett, for the appellants. 

babu Jogindro Nath Chaudkri, for the respondents. 

JUDGMENT. 

Knox, Acting C.J. — In the suit out of which this second a])peal 
arises, a claim was made for pre-emption over a shaie in an iinibvided 
zamindari mahat. Botn of the Courts below held that the right sued for 
bad become barred by limitation, and the question which we nave to 
consider is whether that claim was or was not so barred. 

The facts, which are undisputed, are briefly as follows : — 

One Kamaruddin made a mortgage by way of conditional sale on the 
20th of September 1877, in favour of one Sardar Khan. Sardnr Khan 
brought a suit and obtained a decree for foreclosure under s. 86 of the 
Transfer of Property Aot. The conditional decree giMuled to him is dated 
the 12th of May 1884, and it fixed a period of six months, as required by 
that section, for payment. That date expired on the 12th of November 
1884. Payment was not made, but the mortgagee took no steps for 
obtaining an order absolute under s. 87 until the 19bh of June 1890. 
The plaint in the present suit for pre emption bears date the 17r.h of 
April 1893. The Courts below held that the richfc to pre-empt accrued from 
the 12th of November 1884, and they accordingly held that the suit was 
barred. In a recent Full Bonoh judgment of this Court (Batul Begam v. 
Man&ur Ali Khan) (l) has been held, affirming a previous Full Bench, 
that a share in an undivided zamindari mabal is not nusooptible of 
physical possession in -the sense of art* 10 of sob. II of Act 
No. XV of 1877, and further that the period of limitation for pre- 
emption in each case is governed by art. 120, which provides a 
period of six years. A second question, however, remains to be decided, 
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and thfifc is whether the Hate from which the right to pre-empt accrues 
runs from the coodicioDal order ma^le in the suit for foreclosure uoder 
[377] s. 86 or from the expiry of the six months of grace granted under 
the same section or again from the date of the order absolute passed 
under R. 87. of the same Act. In Second Appeal No. 1014 of 1896 
decided by me on the och April 1898 fl), I held that the rifihb to pre-empt 
accured, nor- from the date fixed in the decree under s. 86 as the date 
on which the payment is to be made hv the mortgigor, but from the date 
on which the mortgagee ohr.ained the order absolute under s. 87 of the 
Transfer of Property Act, 1882. My reasons for the view I took are fully 
set out in that judgment, and I need say no more here than that I still 
adhet'M to the view I then took. The learned Advocate for the resuondent 
argued that the date should be cilculated from the time on which the 
mortgagor having failed to make payment within the time of grace would 
find any application made by him for further greca burred, namely, three 
years froro the expiry of the oeriod of grace. This point did not arise in 
Second Appeal No. 1014 of 1896. It has been considered hy the High 
Court of Calcutta in the case of Poresh Nath Mujumdar v. Ramjodu 
MojU7)idar (2). It was there held, and I agree with the view there taken, 
that the mortgagor could redeem at any time until the order absolute 
under s. 89 was made ; in other words, that his right to redeem was not 
extinguished until such order was made. I am therefore of opinion that 
tlie view taken by the Court below was erroneous, and as that Court 
decided in error on a nreliminary point I would set aside its decree and 
rnmaod the suit to the Court of first instance under s. 5G2 of the Coile of 
Civil Pro''6dure. 

Baner.ti, .J. — I am of the same oninion. Two questions arise in 
this aopeal. The first is as to the period of limitation applicable to a 
suit of this nature : the second is as to the date from which limitation 

should be computed, The first question is concluded bv the recent ruling 
of the Full Bench to which the Mamed Chief Justice has referred. The 
property being a share in [378] an undivided zamindari mabal is not 
capable of phvsical possession ; therefore art. 10 of the second schedule 
of the fjimitation Act is not applicable. There being no other specific 
article which can govern the suit, the only article which can apply would 
be art. 120, which prescribes a limitation of six year?. 

As regards the second question, I also agree in holding that limitation 
should be comnuted fronri the date on which the order absolute for foreolo* 
sure was made under s. 87 of the Transfer of Property Aet. So long as the 
right of the mortgagor to redeem has not become extinct the mortgaged 
property does not vest absolutely in the condii.ional vendee. Section 87 

provides that if payment is not made within the time fixed in the decree 
passed under s, 86, the plaintiff mortgagee may apply for an order that uhe 
morcgag-ir should be debarred ahsolutelv of his right to red-sem, and it 
further provides that on the passing of s'leh order the debt secured by the 
mortgage shall be discharged. These provisions clearly show that so long 
as an order is not passed under that section the mortgagor’s right 
to redeem and the mortgage-debt do not come to an end. Conse- 
quently it is only on the passing of an order iind%r s. 87 that 
the mortgagee, conditional vendee, becomes the abnolute vendee of the 
mortgaged property. That being so. a right to claim pre-emption in 
respect of a sale which has thus become absolute can o^y arise on the 

VO A. .868. (2) 160.346. 
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date of the order absolute for foreclosure made under s. 87. The date 
from which limitatiou should be conoouted cannot he held to bo tiie date 
OQ which the couditional vendee might have made his npolication for ao 
order under s. 87, because, as I have said, until the conditional vendee 
obtains his order under s. 87 he cootin-ies to be the mortijaG^^e. an I it is 
only when he ceases to be the mortgagee and acquires the absolute right 
of the mortgagor that a claim for pre-emption cm be preferred in respect 
of the transaction. 

For these reasons I agree in holding that the nlaintiff’s claim w is not 
barred, and that the Courts below have erred in [379] holding it to he so. 
I also agree in the order proposed by my learned colteagne. 

By the Court, — The order of the Court is that rhe docroas of the 
Courts below are set aside, and tiiecase is remandetl to the Court of first 
instauce with directions to re-admin it under its original number in the 
register and to proceed to determine the suit on its merits. The apnel- 
lant will recover the costs of this appeal, aud the costs hitherto incurred 
in tlie Courts below will abide the event. 
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Appeal decreed nnd cause remanded. 
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FULL BENCH. 

Before Mr. Justice Blair, Mr. Jmiice Banerji and A/r. Jmtice .-likinan. 

Shiam BehARI Lal and another {D>fendants) v. RUP KISIIOKE 
AND OTHERS (Plaintiffs).* 120th April, 1898.1 

Civil Procedure Code, S'i. 312 and 320 — Act No. VII o/ 1BH8, •'s? 30 and 55—Kxeculion 
of decree — Decree transferred to Collector for execution —:suit b\j auction.purchn'ier 
to confirm a sale which had been set aside by the Collector. 

At a Sale of ancestral pcf»perty held by a Collect »r executing a decro* trfinsfor- 
icd to hiixi under s. 320 of the Code ot Civil Procnduro the plaintiff s. <]*'• rce- 
hoiders, wore ibe aiiciion purchaser.'^. Ori the app)icaiiui< r«f tbo defcudn nte, 
juugmeat'uebiors. the s»le .^tet asid^ by tbe Collector. Tht^roupon the plain- 
tiffs, decree-holders. auction-pur'*ha.sers filed a su't for a dechr-tiion iliat the 
auction sale was a v<«lid one and i ha* tbe or.ier of the Colloctorsetting it aside was 
ineffectual. Beld that such a suit va-* ma ntninahle. 

Shib Sinyh v. Mukal Singh (1) overruled. Ugar Nath Tiwari v Dhonath 
Tiwari [2) audDiuiaa Singh v. Bharat Singh (3) referred to. 

tF., 25 A. 356 (357); R.. 5 N.L.R. 121=3 Iitd. Cas. 57*2 (5731.) 

The plaintiffs in this case obtained a decree against the defendants, 
and in execution thereof they obtained an oriler for the sale of the ances- 
tral propertyoof the defeniiaots. In accordance [380] with the rules 
prescribed by Governmnot in respect of the sale of ancestral property, the 
eseoutioD of the decree was transferred to tho Collector under s. 320 of 
the Code of Civil Procedure. The property of the defendants was put up 
for sale on tlie 20th of September 1893 and wai purchase i by the pUinb- 
iCfs with the leave of the Court. Tne defendants then applied to have 
the sale set aside on the ground of irregularity i»> the publication of the 
sale. The Collector, by his order of the 16th of N>jvemher 1893, set the 

* Second Appeal, No. 1058 of 1895, from a decree of Lala Pvare Lal. OfRciatinc Judge 
of Mampuri, dated the 20th July 1895. confirmuut a decree of Maulvi Mazbar Uuraiu, 
Bhbordinata Judge of Mtinpuri, dated tbe U5ih Septfcabtr 1894. 

U) 18 A, 487. (2) 11 A.W.N. (1891) 41. <3) ^A. 206. 
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sale asif^p. Thereupon the plaintiffs brought the present suit for a decla- 
ratiou that the auction sale was a valid one and that the order of the 
Court setting it aside was ineffectual. The C>urb of first instance 
(Subordinate Judge of Maiopuri) decreed the claim. The defendants 
appealed. The lower appellate Court (District Judge of Maiupuri) dis- 
missed the appeal. The plaintiffs appealed to the High Court, and were 
there permitted to take the plea which had not been taken in their 
memorandum of appeal, that no such suit as that brought by the plaint- 
iffs woul<l lie. This question wasreferred to a Bench of three Judges. 

Mr. Roshan Lai and Muushi Gobind Prasad, for the appellants. 

P.ii-dit Siindar Lai and Paudit Baldeo Rant Dave, for the res- 
pondents. 

The judgment of the Court (Blair, Banerji and Airman, JJ.) was 

delivered by BaNEBJI, J. 


JUDGMENT. 

The simple question referred to this Bench is whether the present 
suit is maintainable. The facts out of which the suit arose were tuese. 
The plaintiffs obtained a decree against the present defendants, and in 
execution thereof they obtained an order for the sale of the ancestral 
property of the defendants. In accordance with the rules prescribed 
by Government iu respect of the sale of ancestral property, the execu- 
tion of the decree was transferred to the Collector under s. 320 of 
the Code of Civil Procedure. The property of the defendants was 
put up for sale on the 20th of September 1893 and was purchased 
hv the plaintiffs with the leave of the Court. The defendants then 
[361] applied to have the sale set aside on the ground of irregularity in 
the publication of the sale. The Collector, by his order of the 16th of 
November 1S93, sot the sale aside. Thereupon the present suit was 
brougiic by the plaintiffs for a declaration that the auction sale was a valid 
one and r.hat the order of the Collector setting it aside was ineffectual. 
The Court of first instance decreed the claim, and the Court of first appeal 
affirmed the decree of the first Court. The defendants prefer this Appeal 
and the learned counsel who appears for them obtained the leave of the 
divifional Court which referred the case fco^this Bench to argue the ques- 
tion whether the suit was maintainable. In support of the contention 
raised on behalf of the appellants is tl-e ruling of this Court in Shib 
Singh v. Mukai Singh (l). On the other hand, the contrary ooinion is 
supported by the ruling in Ugar Nath Tiwari v, Bhonath Tiwari (2). lo 
ooDseouence of these confiicting rulings the question whether a suit 
of this kind can be maintained has been referred to this Bench. The 
decision in the case last mentioned followed the decision of the majority 
of the Full Bench iu the case of Dixoan Singh v. Bharat Singh (3). 
That case was decided with reference to the provisions of s. 312 of 
Act No. X of 1877. Act No. XIV of 1682 has male no alteration in the 
wording of s. 312. There can be no doubt that the last paragraph 
of thst section is not happily worded. An order under that section muse 
bo either an order confirmiDg the sale or an order setting aside 
the sale. An order of the latter description cannot be sought to 
be set aside on the ground of irregularity, that is, of the existence 
of irregularity in publishing or conducting the sale. The suit which 
is forbidden by the last paragraph of the soction cinnot there' 
fore ba a suit to set aside any order passed under the.aeotiou, hat muat-hd 


(l) 18 A. 437. 


(3111 A. W.N.(1691) il. 
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a suit fco set aside an order passed under the first paragraoh of the section 
only. Consequently, as held by the majority of the Full B-^nch in the cjise 
referred to, there is no prohibition against the [382] institution of a suit 
to set aside an order refusing to confirm a sale unless bv subseijuent 
legislation an alteration has been made in the law in respect of the main- 
tenance of such a suit. We must assume that wbeu the Logislaturo 
re-enacted in Act No. XIY of 1882 the provisions of s. 312 of 
Act No. X of 1877 it did not intend to make anv alteration in the 
law as it was interpreted bv the majority of the Full Bench in the case 
referred to. The learned Judges who decided the case of Shib Sinqh v. 
Mukat Suigh (1) were of the opinion that Ac”* No. VII of 1888, hy which 
fl. 320 of Act No. XIV of 1882 was amended, took away from the 
•Civil Courts the right to entertain a suit for the confirmation of a sale 
which had been set aside by the Collector in the exercise of the powers 
given to him under the rules framed bv the Govornmont in pursuance of 
the provisions of s. 320 as amended by Act No. VTI of 1888. With 
this opinion we are unable to agree. Bv s. 30 of .\cfc No. VII of 
1888 the third, fourth and fifth p iragraohs of s. 320 as they now exist were 
added. Tbe third paragraph empowers the Government to frame rules 
0 inferring upon the Collector or any gazetted subordinate of the Collec- 
tor the powers which the Court which transferred the decree to the Col- 
lector might exorcise in execution of the decree, if the execution thereof 
had not been transferred to the Collector, Such rules have been framed 
hv the Government. The penultimate naragraph of that section provides 
that the powers conferred on the Collector, or any gazetted subordinate of 
the Collector, or upon any apoellate or revisional authority, by the rules 
so framed, cannot be exercised by the Court or bv any Court exercising 
appellate or revisional authority in respect to the decrees or orders of that 
Court. The words " the Court “ clearly refer to the Court alluded to in the 
previous portion of the section, namely, the Court to which application was 
made for the execution of the decree and which as such Court transmitted 
the decree to the Collector for execution. So that the penultimate paragraph 
of [383] s. 320 as amended by Act No. VII of 1888 does not take 
away the jurisdiction of any Court other than the Court rofei'red to in it. 
If the execution of the decree bad taken place in the Civil Court which 
traoamitr.ed it to the Collector, a suit of the nature of the present suit 
wouldi Under feho Full Bench ruling in Diiocin Simjh v* SinQh (2), 

have been maintainable. The fact that tne Collector exercises the powers 
which the Civil Court could have exercised but for the provisions of 
8. 320 and the rules framed under it cannot deprive the ordinary Civil 
Courts of the jurisdiction to entertain such a suit. For the above reasons 
our answer to the reference is that the suit is maiotainable. 

Both the parties consent that this appeal he decided bv this Bench. 
As the only point which really arises in this appeal was the plea which 
has been disposed of by the above decision and the other pleas in the 
memorandum of appeal have been abandoned, the result is that this 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon. 


Girohar Das and others (Decree-holders) v. har Shankar 
Prasad (Judr/mctti -debtor}.'-' [Slst Aoril. iSiiS.] 

Ej:ec2ition of decree- Lirnitatum-Civil Procedure Code. s. 3JG~ Execution to im- 
moveable lyyoperlt/ of ju i.jment-iietttors slnped by reason of Die orovertu beina in 
charge of the Coiltctur, 


The plaintitls obtained in 1871 a deeree for money against the defendant. In 
1879, by an ord-r under s. 326 of the Code of Civil Procedure, the immoveable 
property of ilic judgment-aebtor vv/is placed umicr the inariageinent of the 
Collector. Bcf re this order was in id**, and during the periol when the iudg- 
ment-.iebtor's property was in eharge of the Cnlleetor. v inous apoJications for 

execution were mv le by thw decr.*c-o.jlders. Finally, m ISDo, about [38i] ten 
year- afier ihe l-is' prec-d.eg appJio.Ui >n. the decree holier- apolioi for execution 
of lut-ir decree shortly or the property had ocen rele»sei by the Collector. 
HeW that as regards the iinmovcaole pr.pjrty of the judgment-debtor-, against 
which execution was sougb^ the appli.:atiofi was not oarrcl by limitation, 
iha>mucb a-, the decree-holders had no remedy' bv execution against that pro- 
perty until the Collector's management had ceased. 


The facts of this case suflicieDi,ly appear from bbo judgment of the 
Court. 

1 andit Buldco li'iin Dave and Habu Buidii/a Miitli D‘i^, for the appel- 
lants. 

ilunshi Ilani Prasad, for the respondent. 

-JUlHiMENT. 

Bl liKITT and Dillon, JJ. — Tiiis is an anneal agiin^r. an order dis- 
missing an apnlicatiun for a certificate of non-satisf tcrion of a dpcrea which 
piayod that the decree bo sent to the Court of the Judg-^ of Gh izipur for 
execu ion. The admitted facts are bhes i. The decree was parsed in 1874 
and saveial applications for execution were made respecting it down to 
October 1879. In October 1879. by an order pissol under s. 32G 
of the Code of Civil Piece lure, tiie C.illector of Ghazinur was authorised 
to provide for the satisfaction of lieurees due and ouNtanding against the 
judgment-debtor, one Babu Har Shankar Pra- id. Coder the orovisi^m'" 
of s. S'lG the Collector is armed with all the powers given by ss. 320 
to 3'2o-C, both inclusive, and all the provi.sions of tlioso sections applv in 
such a case. Tne appellants here applied to the Collector to have satis- 
faction of tlieir decree, but the rcQuesit was refused, as will bo seen from 
the case of Gr>r//i'ir Das v. The Collector of Gha:ipur (1). It is quite 
unnecessary here to discuss the reasons why t'-e anpeUants’ apnlication 
for satisfaction of their decree was refused hv the Collector. Sutlioe it to 
say that it was refused. The appeilints appear to iiive made some sub- 
sequent applications in 1880 and 1886. oIih' results of which wo do not 
know. The present application was m uJo in .July 1896, that is. not 
long after the Collector had completed the duties imoosed on him by 
ss. 322 to 326. It was urged in the [385] Cjurt below chat 
the application was time-barred, and the learned Subordinate Judge 
has attirmed that contention. In our opinion the decision appealed 


• First Appeal, No. 149 of 1897. from » docreo of Baba Nilmadhub Rai, Subordinate 
Judge of Benares, dated the 27th March 1897. 

(1) 16 A.W.N. (1896) 69. 
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against is not correct. We have no doubt that under the last clause 
of the first paragraph of S. 325-A no Court could have issued any 
process of execution on the appellant's decree against uuy immove- 
able properly in the district of Ghazipur belonging to the judgment- 
debtor as long as it was m the hands of the Collector. It may be that exo- 
ouiioo might have issued against the person or moveable property of the 
judgment-debtor, but with that we have no ooncern now. Turnieg uow to 
the last paragraph of s. 325-A we find thaf-, so long as the Collector 
is able to exercise any of the powers or duties imposed on him by ss. 320 
to 325-C, which in this case was the period from October 1879 to 
March 1896, the period during which he exercised such uowers sliall be 
excluded from the period of limitation applicable to the execution of any 
decree affected by the provisions of s. 325-A in respect of any remedy 
of which the decree-holders have thereby, that is uixler this section, been 
temporarily deprived. Now we have no dounc that the decree in question 
here was affected by the provisions of s. 32o-.A, inasmuch as the 
last clause of the first paragraph of s. 325-A prevented a Civil Court 
in execution of a decree for money from issuing any process against 
the judgment-debtor’s imnioveabie property in tho hands of the Col- 
lector. The decree lu this case is a dtcree for money. It follows 
therefore that the decree-holders were thereby, that is by the last 
clause of the first paragraph of s. 325-A. temporarily deprived of remedy 
against the immoveable property of their judgment-debtor in the dis- 
trict of Ghazipur. We think therefore that in respect of the properly 
as to which they were temporarily deprived of tlieir reme<ly, the tlecree- 
holders are now entitled to execution. But we desire to make it clear 
that the execution can be in respect only of the property referred to in 
the last clause of s. 325-A. that is to say, the property as to which their 
remedy for execution was [386] temiiorarily withheld. We allow this 
appeal. We set aside the decree of the lower Court with costs, and wo 
direct that Court to issue a certificate of non-satisfaction if the decree 
has not been satisfied. The appellunts will have their costs in this Court. 

Appeal decreed. 


20 A. 866 = 18 A.W.N, (1898) 63. 


appellate civil. 


Before Mr, Jtistice Banerji and Mr, Justice Aihnan. 


HaMID-UD-DIN (Judgynent-dehtor) v. KedaR NatH (Dccree-holder).* 

[22nd April, 1898.] 


Act Ho, IV 0/.1882 [Transfer of Properly Act}, s. 90— Application for decree over affainst 
non hypolJtecated property^Balance legally recoverable— Lunilalion. 

On an spplioation under s. 00 of tho Tr.vnsfer of Property Act. 18R2. the time 
to be looked at iii considering wbetbor th« balance HouKht to be recovered is 
legally recoverable from the mortgagor is the date of tho institution of tho suit 
and not the date of the making o! the application under s. 90. liageshri Dial 
V. Muhammad Naqux (1) referred to. 


fB.. BOA. 888 = 6 A.L.J. 670 = A.\V.N. (1909) 161 ; 330. 807 (874) = 4 C.L J. 141 ; 3 A. 
li.J 409 ; A-W.N. (1901) 193 ; 19 A.W.N. (1899) 72 ; G O.C. 30 (32).3 


• Second Appeal, No. 165 6l 1896, from an order of Pandit Kaj Nath Sahib, Subordi- 
Date Judge of Moradabad, dated the l6ih Decon?ber 1895. reversing a decree of Babu 
Bhawani Ohandar Chakravarti, Munsif of Sambhal. dated the 7tb September 1895. 

(1) 15 A. 881. 
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The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Ainir-7i/i-diti, for the appellant. 

Mr. Abdul Majid, for the respondent. 

JUDGMENT, 

Baner.ti and .Aik.man.JJ. — This appeal arises out of an appli- 
cation for a decree under s. 90 of Act No. IV of 1HS2. The judgment- 
debtor is the appellant before us. and the grounds taken hy him are 
two : — first, that the application was barred by limitation, and secondly, 
that the matter is rea jiidicala. in consequence of the decree passed 
in the original suit. The suit was one for sale upon a mortgage of 
the 16th of September 18S9. The amount secured by the rnortgage was 
payable nn demand, and tne mortgsg 0 -J«ed was a registered instru- 
ment. The suit ( n- salrt was brought on the 29th of January 1891. 
The plaintilT asked for a decree nob only for sale of the mortgaged pro- 
perty, but also against the person and the other property of the mort- 
[387Jgagor. The Court of first instance refused to make a decree 
against the person of the mortgagor and aganist the other property, and 
limited its decree bo one for sale of the mortgaged property. That decree 
was affirmed by the Court of first apoeal, which held that the claim for a 
decree against the mortgagor s nwrson and other property was premature. 
The mortgagee caused the mortgaged property to be sold in execution of 
the decree obtained by him. The proceeds of the sale having proved 
insufficient bo pay the amount due to him, he made the present application 
on the 3rd of August 1895 for a decree under s 90 of Act No. IV of 1882. 

It IS contended that since the Court in the original suit refused to make a 
decree against the person of the mortgagor and against non-h vj^othecated 
property, it is nrit open to the decree-holder now to a.'^k for such a decree 
under s. 90. We are unable to accede to this contention. We agree 
with the oKsci vations contained in the judgment of this Court in Muiictheh 
Zartuin Khan v. Inayat Ullah (1). In chat judgment it was observed ; — 
In our opinion s. 13 of the Code of Civil Procedure would nob apply to 
an application under s. 90 for a decree, no matter whether the plaintiff 
had or li>id not clainjed originally in his suit subsequent relief, or whether, 
if claimed, such subsequent relief, had been allowed or disallowed by the 
Court when making the decree undir s. 88. the time for adjudicating on the 
claim for subsequent relief not arriving until the decree under s. 88 had 
been exhausted. As regarils the second plea, namely, that of limitation, 
we have to consider whether, under s. 90, the balance which must be 
legally reGOverrti>l 0 should be a balance which might be legally recoverable 
on the aate of the institution of th© suit or on the date of the application 
for a decree under the section. We are clearly of opinion that the former 
is the date which must be looked to. If we were to hold otherwise, serious 
injusfice might result. The debt might be a debt not barred by limita- 
tion and legally recoverable frona the mortgagor personally on the date 

[388] of the institution of the suit, if the mortgagee chose to a'jk for a 

decree against his person only. If he sued for sale, the proceedings con- 
nected with the sale might be nrotraoted, as they often are, for such a 
length of time that the naortgagee's personal remedy, if ho were to claim 
such remedy after the sale, would be barred. This certainly oonld not 
have been contemplated by the Legislature. Our view is supported by the 


(1) 14 A. 613. 
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observations containeil in the raling already quoted, and also by the judg- 
ment of our brother Burkitt in Bageskri Dial v. Muhanwiad Naqi (1). 
For these reasons we are of opinion that if the balance would have been 
legally recoverable from the mortgagor otherwise than out of the mortga- 
ged property at the date of the institution of the suit, the mortgagee would 
be entitled to a decree under s. 90. We have next to consider 
whether on the 29th of January 1891, when the suit of the decree-holder 
was brought, the balance now sought to be realized was legally recoverable 
personally from the mortgagor. The lower appellate Court has found 
that payments were made of interest as such on the 22nd of June 1884 
and the 26tb of February 1886. As the period of limitation for a suit 
personally against the debtor was six years, by reason of the mortgage- 
deed being registered, these payments save the operation of limitation 
under a. 20 of the Indian Limitation Act, as the first payment 
was made within six years of the date of the bond, that being the date 
on which limitation began to run, and the suit was brought within 
six years of the date of the second payment. Moreover, the lower 
appellate Court has found that letters acknowledging liability were written 
by the debtor on the 13bh of September 1835 and the 17th of June 1888 ; 
from the dates of those letters also the suit was, with reference to s. 19 
of the Limitation Act, within tioje. For the above reasons we hold 
that the balance now claimed was legally recoverable, and the lower 
appellate Court has rightly overruled the objection of the judgment- 
debtor. 

We dismiss this appeal with costs. 

Appeal dismissed. 
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[389] REVISrONAL CRIMINAL. 

Before Mr. Justice Dillon. 

Queen-Empress v. Chittar and another.* [25th April, J898.] 

Act No. XLV 0 /I 86 O [Indian Petuxl Code), s. 215-^ Agreeing or consenting to take 
illegal gratification— Nature of agreement or consent. 

In order to constitute the ofience punishable under s. 215 of the Indian 
Penal Code, it is necessary that the person who is willing to take and the person 
who is willing to give the illegal gratification, must agree not only as to the 
object for which the gratifio.itioQ is to be given, but also as to the shape or form 
the gratification is to take. 

CR.. 1 Cr.L.J. 1116 = 2 L.B.R. 310 ] 

This was an application for revision of an order passed by a Deputy 
Magistrate of the Muzaffamagar district convicting the petitioners Chittar 
and Nisar of an offence punishable under s, 215 of the Indian Penal Code, 
and sentencing them each to eighteen months’ rigorous imprisonment. 
The order in question was confirmed on appeal by the Sessions Judge of 
Meerut on the 14th of March 1898. 

It appears that a bullock belonging to one Boli was stolen on the 
night of the 2nd of January 1898. Boli, who was a resident of the village 
Bhahiaa, took with him certain of the residents of that village and 

* Criminal Reviaion, No. 154 of 1898. 

U) 16 A. 831. 
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proceeded to the adjoiiimg village of Harya Khera, of which village 
Chittar was the headman and Nisar the lambardai*. There a panchayafc 
was called at which Chittar and Nisar were both present. At that meet- 
ing the petitioners demanded thirty rupees as a reward for returning the 
bullock. Boli declined to pay this snm. but offered fifteen rupee.?, which 
ofier was refused by the petitioners, and the negotiation therefore fell 
through. A few days afterwards another interview took place between 
the parties, when the demand and offer above indicated were renewed, 
and with a similar result. 

It was argued on these facts that there had been neither an agree- 
ment nor consent to take a gratification within the meaning [390] of 
s. 215 of the Indian Penal Code, nor an attempt to commit the offence 
defined by that section. 

Mr. W, IVallach, for the applicant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Dillon, J. — This is an application for revision of an order passed by 
Pandit Prem Nath, Deputy Magistrate of Muzaffarnagar, convicting the 
petitioners of an otfenceunder s. 215 of tho Indian Penal Code, and 
sentencing them to eighteen months’ rigorous imprisonment each, which 
order was confirmed upon appeal by the Sessions Judge of Saharanpur 
on the 1 4th of March 1898. 

The facts upoa which the conviction was had are as follows: — A 
bullock belonging to Boli, tho complainant in this case, was stolen on ilie 
night of the 2nd of January of this year. Boli, who was a resident of 
Bhahisa, took with him certain of the residents of that village and proceed- 
ed to the adjoining village of Harya Khera, of whicli the petitioner 
Chittar is the headman and the petitioner Nisar the lambardar. There a 
pancliayat was called, at which the two accused were present. What 
happened at that meeting of the villagers is deposed to by the witnesses 
for the prosecution in this case It is in evidence, and has been found as a 
fact by both tho lowe*- Courts, that the petitioners demanded tliirr-y rupees 
as a reward for returning the bullock. The complainant declined to pay 
this sum, but offered fifteen rupees, which offer was refused by the 
petitioners, and the negotiation therefore fell through. A few dnys after- 
wards another interview took place bet^^een the parties, when the demand 
and offer above indicated were renewed, and with a similar result. 

It is upon this statement of facts that ihe question arises whether 
the netitioners have committed an offence under s. 215 of the Indian 
Penal Code, or whether they are guilty of an attempt to commit such 

offence. ,, 

The provisioQs of the section are as follows : — Whoveer takes, 

or agrees or consents to take, any gratification under [391] pretence 
or on account of helping any person to recover any moveable 
property of which he shall have been deprived by any offence punishable 
under this Code, shall, unless he uses all means in his power to cause 
the offender to be apprehended and convicted of the offence, be punished 
with imprisonment of either description. * * -^ * •• 

In the first place, I will consider the question whether the petitioned 
have committed the offence punishable under this section. Did the peti- 
tioners take, or agree or consent to take, any gratification? I think not. To 
my mind the words “takes, or agrees or consents to take,’* as used in thissec- 
tion imply that the person taking the gratification and the person giving i 
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have agreed, not only as to the object for which the gratirtcution is to bo 
given, but also as to the shape or form the gratification is to take. Of 
course, if a person has actually taken a gratification from another, it must 
be assumed th-it he agreed to take, and the other to give it in that particu- 
lar form or sh-ipe; but where the gratification has not actually passed and 
there is a disagreement as to the form or shape that the gratification is to 
take, the idea of agreement or consent is negatived. In this view, tho 
petitioners neither took nor agreed nor consented to take any gratification, 
and did not therefore bring themselves within tlio purview of s. 2f5 of tho 
Indian Penal Code. It remains to consider whether they are guilty of an 
attempt to commit the offence mentioned in s. 21.3 of the Indian Penal 
Code. In my opinion, an attempt to take a gratification within tho mean- 
ing of s. 215 of the Indian Penal Code necessarily includes the idea of a 
concurrence of wills between the giver and baker : with this mucli superacld- 
ed thereto, that some act has beet) done preliminary to the act of taking. 
In other words, an attempt is a stage in the commission of the otl’ence 
which is intermediate between the agreement or consent and the actual 
taking. 

Holding, as I do. this view of tho law, it follows that in my opinion 
the petitioners have committed neitlier the offence made [392] punisliable 
by 8. 215 of the Indian Penal Code nor that made punishable by 
s. 215 read with s. 511 of the Indian Penal Code ; and it only remains 
to add that, acquitting them of the charge on which they liave been con- 
victed, I reverse their convictions under s. 215 of the Indian Penal Code 
and the sentences passed on them thereunder, and as the petitioners 
are on bail, I direct that their hail bonds bo cancelled. 


20 A. 392 = 18 A W.N. (1898) 86. 

APPELLATE CIVIL. 

Before Mr. Justice Blair ami Mr. Justice Aikman. 

NanD Kishoue Lal (Defendant) v. SURA-J PRASAD iPlai?Uijff)J 

[28Db April, 1898J 

Act No. IV of 1882 {Transfer of Property Act)^ ss. 12*2 and \2S'^C/i/t^lieyistralioH — 
Registration of deed of gift of immoveable property after the death of the donor. 

A Kift of immoveable property duly made by mcaoB of a registered deed is not 
invalid merely because registration of tho deed of gift may have taken place after 
the death of the donor. Hardei v. Ram Lal (1) referred to. 

[f.. 32 Rt = 10 Rom . L.^%. , Appp., 33 0- 584 4 0. Xj.tT • 340 = 10 0 . . 717 ^ 

R.. 9 A.Ii.J. 300 (303) = 14 Ind. Cas. 61 (62).] 

The facts of this case sufficiently appear from tho judgments of tlie 
Bench. 

Mr. Abdul Baoof and Pandit Sundar Lal, for the appellant. 

Munshi Gobind Prasad, for ths respondent. 

JUDGMENTS. 

Blair, J. — The suit out of which this second appeal arises was a suit 
in which too heir-at-law of Gaya Prasad claimed possession of property 

* Second Appeal No. 218 of 1696, from a decree of V. A. Smith. Rsq., District 
Judge of Gorakhpur, dated the 4th February 1896, reversing a decree of Pandit Rai 
Indar Narain, Subordinate Judge of Gorakhpur, dated (he 12th November 1895. 

(I) 11 A. 319. 
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late of Gaya Prasad. The defendant set up a deed executed by Gaya Pra- 
sad and alleged to be duly registered, which purported to be a deed of gift 
transferring to the defendant the property in question. The Court of 
first instance dismissed the olaintitT’s claim, holding the deed of gift to 
be a valid transfer to the defendant of the property in question. The Court 
of first appeal reversed the decision o( the Court of first instance upon 
[393] the finding that no good and valid deed of gift had ever been 
execured hy Gaya Prasad and ' completed by the donor, who died before 
it could be registered.” That finding disposes of the appeal. The learned 
Judge did not enter upon the other questions raised in it. Tbe defend- 
ant appeals to this Court upon the contention that under the circum- 
stances of the case the deed in question is a good gift in law. The other 
grounds of appeal were not argued by the appellani/s advocate, such 
arguments in his opinion being unnecessary at this stage. The provisions 
of the Transfer of Property Act in relation to deeds of gifts are to be found 
in ss. 122 and 123. S. 122 defines gift, such definition covering all gifts 
whetherof moveable or immoveable property. S. 123 in its first clause deals 
with instruments by which transfer hy way of gift may he made of immove- 
able property. There is a <:Oudition forthe validity of evnry gift laid down in 
s. 122 that there must be an acceptance by the donee during the lifetime of 
the donor and while ho is still cauable of giving. It might have well been 
provided by the Legislature, ha 1 it so intended, that such acceptance could 
not be effectively given until after the deed of gift had been registered. I 
find no such provision in that section, and am not inclined bo impose 
restrictions not expressly enacted by law. S. 47 of tbe Registration 
Act provides that a registered deed shall operate fi’oro the time from 
which it would have commenced to operate if no registration thereof were 
required or made, and not from the time of its registr.ition. In this case 
beyond doubt registration was effected poH mortem, and wa have the 
authority of the Full Bench case of Hardci v. Ra?)i Lai (1) that such 
registration is not open to dispute. Tbe question whether a good and 
valid acceptance of a gift may be made, in the case of immoveable property, 
before registration, is not expressedly decided in that case, but the effect 
of the decision aonarently was to uphold the deed of gift in the case 
where the acceptance had been effected previous to registration. The 
result is that I would set aside the decree of the learned [394] Judge and 
remand the case under s. 562 of the Code of Civil Procedure for disposal 
upon the merits. I would also gi'ant the appellant coses of this appeal. 

Airman, J. — I also am of opinion that this appeal must be allowed, 
and I concur in the order proposed. The plaintiff’s suit was to recover 
possession of tbe disputed property. This suit was resisted by the defend- 
ant on the strength of a deed of gift executed in his favour by Gaya Pra- 
sad, the last owner of the property. The Court of first instance 
found in favour of this deed of gift and dismissed the plaintiff’s claim. The 
plaintiff appealed to the District Judge. Tire first ground set^ forth in 
the memorandum of appeal to the lower Court is as follows : — “ It is ad- 
mitted by the lower Court that the deed of gift in dispute was not regis- 
tered during the life-time of tbe donor, therefore its registration after the 
death of the donor is not sufficient to transfer the property.” This plea 
was given effect to by the learned Judge. He says: — "Asa matter of 
fact, there was no deed of gift completed by the donor, who died before it 
could be registered. The document was subsequently registered by the 


(1) 11 A. 319. 
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donor’s widow, and respondent contends that this registration complotcd 
the gift. It did nothing of the sort. The registration may have been 
all right under s. 35 of the Registration Act, and the document us being 
registered is fully admissible in evidence. But registration will not 
make a gift. The donee cannot accept until the donor has divested himself 
of his title. The donor can only divest himself of his title by a registered 
deed, and when the donor in this case died, thoi*o was no register- 
ed deed in e.xistence.” The learned District Judge has by tlic above 
decision held that s. 123 of the Transfer of Property Act means 
that in order to be valid a deed of gift of immovcablo property must bo 
registered during the life-time of the donor. In my opinion tlioro is 
no ground for so holding. The word “ registered ” is defined in s. 3 
of the Transfer of Property Act, and there cannot bo any doubt that 
the deed in question is a registered deed within the meaning of tlio 
definition. Section 4 of the same Act also provides that s. 123 
[395] shall be read as supplemental to the Indian Registration Act of 1877. 
There can be no doubc then with reference to these sections that the deed 
‘ of gift is a registered instrument.” The Legislature might, had it seen 
fit, have enacted that for the purposes of making a gift of immoveable 
property, the transfer must be effected by an instrument signed by or on 
behalf of the donor, attested by at least two witnesses, and registered in 
the life time of the donor. But that is not what has been enacted. For 
the above reasons I am of opinion that the view taken by tlie District 
Judge is erroneous. 

By the COUXIT. — The Order of the Court is that the anrcal is 
allowed, the decree of the lower appellate Court is set aside, and the case 
remanded under the provisions of s. 562 of the Code of Civil Procedure 
for decision of the other grounds raised in the memorandum of 
appeal to the lower Court. The appellant will receive his costs of this 
appeal. 

Appeal decreed and cause remanded. 


20 A. 39S = 18 A.W.N. (1898) 89. 

MISCELLANEOUS CIVIL. 

Before Mr. JusticeuUkman. 

« 

Muhammad Sapdar Husbn {Defeiulant) u. Puran Chand 
AND OTHERS [Plaintiffs)* I4th May, 1898.] 

Ctvi{ Procedure Code^ s. 25 — Transfer^Application to High Court after rejection of a 
similar application by Oie District Judge^Application disallowed. 

Where an application to a District Judge to transfer a suit pending in the 
Court of the Subordinate Judge to bis own file had boengraolcd, the Hjgb Court 
declined to entertain an application for transfer of the same suit from the Court 
of the Diatrioe Judge. Farid Ahmad v. Dulari Bibi (1) referred to. 

CExpI., IIO.L.J. 216 (219) = 6 Ind. Oae. 771.] 

The facts of this case suifioiently appear from the order of the 

Court. 

The Hon'ble Mr Conlan and Mr. W. K. Porter, for the applicant. 
Pandit Moti Lai, for the opposite parties. 

* Mi.soellaccous Application, Ko. 94 of 1398. 

(1) 6 A. 333. 
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ORDER. 

AikmaN, J. — This is an application asking this Court to transfer a 
civil suit now pending in the Court of the District [396] Judge of 
Cawnpore to the Court of some native Subordinate Judge. The applica- 
tion is made by the defendant in the suit. A rule vvas obtained calling 
upon the plaintiff to show cause why the transfer asked for should not 
be made. The parties liave appeared to-day. I have heard the arguments 
of counsel on oacii side and considered the affidavits and counter- affidavits 
tiled by the claintiffs and the defendant. In my opinion the rule 
must be discharged It appears that the suit was instituted in the 
Court of tile Subordinate Judge of Cawnuore on the 27th of March 1897. 
Owing to tho pressure of case work in that Court, the date fixed for the 
trial of the case was the 2nd of January 1899. On the ground that 
some of the witnesses who were to be examined were advanced in years, 
tlie plaintiff's moved the District Judge to call up the case to his own file 
in order that it might be taken up at an early date. Tno District Judge 
granted this application, and fixed the 30th of Jlarch 1898, as the date 
upon whicit the case was to be taken up. Before it came on hearing the 
rule referred to above was obtained. The learned advocate for the plaint- 
iff's in showing cause argued on the strength of the ruling in Farid 
Ahmad v. Duhri Bihi (l), that this Court ought not to grant the applica- 
tion for transfer, as to do so would be to review an order passed by the 
District Judge under s. 25 of the Code of Civil Procedure, which in the 
case cited it was held this Court was incompetent to do. I am of opinion 
there is force in this contention. I am further of opinion that on the 
merits, and with reference to the counter-affidavit filed by the plaintiffs, 
sufficient cause has not been shown for removing tho suit from the Court 
of the District Judge. If the parties think that the District Judge is not 
sufficiently acquainted with the character in which the disputed signatures 
are written, it will he open to them to call tho evidence of experts. For 
the above reasons I discharge the rule with costs. Under role 213 of 
the Rules of Court of the 18th of January 1898, I fix the advocate’s fe© 
at Rs. 64. 

Rule discharged. 


20 A. 991N18 A.W.N. (1898) 93 

[397] APPELLATE CIVIL. 

Before Mr. Justice Biirkitt and Mr, Justice Dillon. 


PiRBHU Narain Singh (Decree-holder) v. Rup Singh 
(Judgment’debtor).* [4th May, 1898.] 

Executionofdecree— Duties of executing Courts Act No, 7V of 1882 (Transfer of Pro. 
■perty Act), s. ^Decree for sale on a mortgage wrongly allowing interest after 
date fixedifor payment. 

Where a decree for sale under the Transfer of Pr:)pertv Act as framed is «ni- 
biguous. the Court executing it must put its own construction on it, and u 
possible will construe it as a decree propjrly framed aooordi og to law ; but where 


• First Appeal, No. 216 of 1897. from an order of MauWi Muhammad Mazhar Husaio 
Khan, Subordinate Judge of Mainpuri, dated the 26th Jane 1897. 

(1) 6 A 233. 
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there is no ambiguity in the decree, the executiog Court is bound to execute it 
according to its terms, whether the decree bo right or wrong. Amolak Tinm v. 
Lachmi Naratn (1) an 1 BAdshah Btgam v. Hardax ('i) referred tn. 

[R.. 21 A. 361 (P.B.) ; 17 C.P.L.R. 164 {166).] 


1898 

Mat 4. 


Appel- 


The fapts of this case sufficiently appear from the judgment of tho 
Court. 

Pandit SuTidar Lai, for the appellant. 

Babu Parbati Charun GJuitterji, for the respondent. 

JUDGMENT. 


LATE 

Civil. 

20 A. 397 = 
IB A.W.N. 
(1898) 93. 


BUilKITT and DiLLON, JJ. : — This is an appeal from an order of tho 
Subordinate Judge of Mainuuti pa-sei in execution of a decree which 
Maharaja Pirbhu Narain Singh bad obtained sgainst K:)ja Kup Singh. 
The suit in which the decree was pass d was a suit upon a mortgage for 
recovery of a sum of money secured by the mortgage by sale of the pro- 
pert.v mortgaged. The decree under s. 8d of the Transfer of Property Act 
was passed on the 27th of Mav 1895 and the order absolute under s. 89 
of the same Act on the 6th of March 1896. The decree was then seat 
for execution to the Collec or, as the property ordered to be sold was 
ancestral property. During the course of Lhose proceedings, the judgment- 
debtor applied to the Subordinate Judge, objecting to the decree 
being executed for the full amount stated in the order absolute. The 
point he took was that the decree under s. 88 did not allow interest 
on the mortgage debt after tbe 27th of November 1895. The Sub- 
ordinate Judge, disregarding the order absolute which bad been passed 
on the 6th of March 1896, allowed the objection, and, by order 
[398] dated the 27r.h of June 1897. directed that all interest subsequent 
to the 27th of November 1895 should be disallowed, and ordered tbe exe- 
cution clerk to “ prepare a correct account ” of the money due on the mort- 
gage ; that is to say, the Subordinate Judge practically directed the prepa- 
ration of a new order absolufe, notwithstanding that no appeal liad been 
preferred against the order absolute prepared on the 6th of March 1B96. 
In our opinion the latter order absolute is now final and conclusive in the 
case. It is contended by the respondent’s vakil that bis client was not 
properly served with notice of the application on which that order was 
made, and that he did nob come to know of it until notice was served on 
him uoder s. 248 of the Code of Civil Procedure. Whether that 
statement be true or nob is immaterial here. If tbe respondeat was un- 
aware of the proceedings taken to have that decree prepared, he might 
perhaps have applied under s. 108 of the Code of Civil Procedure to 
have that order absolute set aside, or he might have asked for a review 
of judgment, or he might have appealed against it to a higher tribunal. 
He adopted neither of these courses. That oider absolute, as we 
have said before, is now final and conclusive, and this Court sitting 
as an execution Court oannnt enter into the question as to whether 
that order absolute, which is the decree in execution before us, was 
or was nob properly prepared. All that this Court as an execution Court 
can do is to see that that decree is executed as it stands. There can 
be no doubt that the order absolute does give the decree-holder interest 
after the 27th of November 1895. On this finding it is almost un- 
necessary for us to eater into the question as tn whether the decree under 
B. 88 passed on tbe 27bh of May 1895 did or did not give interest after 


616 


(1) 19 A. 174. 


(2) 18 A.W.N. (1398) 17 



i 

20 All. 399 INDIAN DECISIONS, NEW SERIES 


[Yol. 


1898 

May 4. 

Appel- 

late 

Civil. 

20A. 397- 
IB A.W.N. 
(1898) 93. 


the 27th of November 1895. On thaf) point, however, we have no doubt. 
That decree declared that on the date first mentioned Rs. 47, 410-4 will 
be payable to the plaintiff. Of that sum Rs. 40,000 was the principal 
sum secured by the mortgage, Rs. 5,412 was for interest up to the date 
of suit as mentioned in the plaint, and the remainder, Rs. 1,998-4 were 
[399] for costs of the suit. This sum of forty-seven thousand four 
hundred and odd rupees did not include any interest after the date of 
the institution of the suit. The decree then goes on to provide for interest 
between the institution of the suit and the 27th of November 1895, by 
directing the judgment-debtor to pay Rs. 47,410-4-0 with interest during 
the pendency of the suit on the 27th of November 1895. It then went 
on to direct that the defendant should pay future interest a^ one per cent. 
per viensem. It does not in so many words say that that interest shall 
run up to the date of payment, but we have no hesitation in finding that 
such was the meaning and intention of the decree. Therefore, in our 
opinion the order absolute passed on tho 6th of March 1896 was right in 
allowing interest subsequent to the 27th of November 1895. It was con- 
tended that the Court hearing the suit had no power to award interest 
after the 27th of November 1895, and in support of that proposition the 
case of .htiolak Ram v. Lachmi Narain (1) was cited. In our opinion that 
case does not apply here, as explained by one of us in the case of Badshah 
Begam v. Masaiyimat Tlardai (2). If there were any ambiguity in the 
decree under s. 88 and the execution Court had to construe that ambi- 
guous decree, the execution Court would no doubt be right in assuming 
that the decree was one strictly within the terms of the law and that it 
refused post dtem interest. Such, however, is not the case lioro. We 
are of opinion that the dtjcree under s. 88 clearly and unambiguously 
allow’ed interest subsequent to the 27th of November 1895. For the 
above reasons we are of opinion that r^he order of the Subordinate -Tudge 
must be reversed. We therefore allow this appeal, and, setting aside the 
order of the Subordinate Judge, wo direct tha^ execution shall proceed as 
heretofore on the order absolute of March 1896, by which interesc was 
allowed after the 27th of November 1895. The appellant will have his 
costs in this Court. 


Appeal decreed. 


20 A. 400-18 A.W.N. (1698) 94. 

[400] APPELLATE CIVIL. 

Before Ur. Justice Burkitt and Ur. Justice DiVon. 


Bandbu Prasad [Opposite party) v. Dhiraji Kuar 

{Petitioner).* [6tb May, 1898.] 

Act No VIII of 1890 {Guardian and TTifrcii Act;, s. -34 —Joint Hindufamily — Gudrdian 
and 7 ni 7 tor— Court not competent to appoint a guardian to Ote properly of a minor 
who is a member of a joint Bxndu faynily. 

It is Qotcompeteol to a Court to rippoiot a ({uardiao to the property of a mioor. 
when suob miaor is a member of a jomc Hiadu family and has oo o(ber property 

* First Appeal, from Order No. 6 of 1898, from an order of H. D. Griffin, Eaq , 
District Judge of Az^mgarh. dated the 20th December 1897. 

(1) 19 A. 174. (2) 18 A. W. N. (1898) 17. 
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than his share in the joint family estate. Jhabbu Singh v. Ganqa Bishen (1) 

and Ourja v. Moher Singh ('2) referred to. 

CR.. 17 Ind. Gas. 473 (4741=23 M.L.J. 70G (708) = 12 M.L T. 585.] 

In this case the District Judge of Azamgarh had appointed one 
Bandhu Prasad as guardian of the property of a minor relative, Shimhhu 
Nath. Bandhu Prasad and Shimhhu Nath were members of a joint 
Hindu family. The mother of Shimhhu Nath applied to the Judge’s Court 
stating that Bandhu Prasad had been dealing with the minor’s property 
adversely to the interests of the minor, a *d praying that the Court would 
take steps for the protection of the minor. On this petition the Court 
after hearing the parties ordered the guardian to find security in 
Rs. 30,000 under s. 34 of Act No. VIII of 1890, and to pay into Court 
a sum of Rs. 2,904-7-1 which had come ia‘o his hands by sale of some 
of the minor’s property. From this order Bandhu Prasad appealed to the 
High Court. 

Pandit Moti Lai, for the appellant. 

JUDGMENT. 

Burkitt and Dillon, JJ — The order of the District /Judge in 
this case cannot be suooorted. When in the application to be appointed 
guardian it was stated by tbe intending guardian that he and the 
intended ward were members of a joint and undivided Hindu family, 
and chat the ward had no property other r-han his interest in the joint pro- 
perty, it was not competent to the Court to appoint a guardian of the pro- 
perty of the minor, and the application as far as it affected the property 
should have beeu rejected. This rule has been laid down in the case of 
JJiabhu Singh v. Ganga Biahtiiiil). See also Gurja v. Moher Sinfjh{2) and also 
certain cases of the Calcutta and Bomba y High Courts cited in Jhabbu Singh 
V. Ganga Bishen, We set aside the order passed relating to the grant of a 
certificate of guardianship of the property of the minor Shambhu Nath, 
and we cancel the certificate iu that respect. If the certificate pui'ports to 
constitute the appellant guardian of the person of the minor we refrain 
from interfering as to that matter. We allow this appeal. 

Appeal decreed. 


20 A. 401 = 18 A.W.N. (1898) 90. 

[401] APPELLATE CIVIL. 

Before Mr. Justice Krwx, Acting Chief Justice, and 

Mr. Justice Banerji. 


Imdad Hasan Khan {Defendant) v. Badri Prasad and another 

{Plainti^s).^ [6th May, 1898.1 

Act No, IV of (Transfer of Property Act), s. 'I 2 --Mortgagee compelled tn pay 
Qovemynent revenue which should have been paid by the mortgagor — Bemeates of 
the mortgagee. 

Where a mortgagee has been compelled to pay Goveromans revenue which 
should have been paid by the mortgagor, the mortgagee may either add the 
amount which he has so been made to pay to tbe amount of tbe mortgage debt 
under 8. 72 of the Transfer of Prop erty Aot, 1882, or he may s ue tbe mortgago r 

■ Firftt Appeal, No. 46 of 1896, from a decree of Pandit Raj Nato, Subordinate 
-Judge of Moradabad, dated the 7th November .1895. 

<11 17 A. 629. (2) 16 A.W.N, (1896) 80. 
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sepneatelj to recover the amount so paid. If, bo^ycv8r, be has sued separately 
and obtained a decree against his mortgagor, be cannot th 'ii aid the amjunt due 
10 the mortgage debt; his two remedies are nor concurrent.. 

CR., IS Ind. Cas. 80 ; 6 O.C. 26 (27t ; 17 P.W.R. 1908 ; 0.. 11 M,L J. 186.] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. Abdul Majid, Mr. Roshau Lai and Pandit Moti Lai, for the 
appellant. 

Pandit Sundar Lai and Muoshi Gnhhid Praaad, for the respondents. 


JUDGMENT. 

Knox, Ao. C. J.. and Baner.TI, J. — This was a suit for relemp- 
tion of a mortgage raado on tho ‘29th of November. 1871, by one Makhan 
Singh in favour of Imdad Hasan, defendant, the ap'iellant before us. 
The mortgage was usufructuary [402] and was redeem tble in the month 
of Chait. The mortgagee, ins’ead of taking actual possession of the 
mortgaged property, granted a lease of it to the mort-jagor on the 20th of 
December 1S71. The rent reserved by the lease was equivalent to thein- 
torest payable on ilie mortgage, being Rs. 371-0-0 calcultted at the rate 
As. 11 per cent, per mensem. Both the deeds were registered on the 
same date, namely, the lOth of January, 1872. On tho 29th of July, 1876, 
Imdad flasan, the mortgagee, sub-mortgagod the property to Chaudhri 
Jagan Singli and Chaudhri Man Singh, and on tlio 3r 1 of August, 1876, 
he executed an agreement in favour of the aforesaid parsons undertaking to 


pay Rs. 540 per annum as interest. Man Singh died, leaving .-Vnup Singh 
defendant as his heir. Under a private partition between Jagan Singh 
and Anup Singh tho sub-mortgage was allotted to the share of Anup 
Singh, so that Jagan Singh has no loneer any interest in tho mortgaged 
property. In 1878 iNIakhan Singh sold twelve biswas out of the twenty 
biswas mortgaged bv him to one Irfan Mi. Out of the amount of consi* 
deration for the sale-deed executed in favour of Irfan Ali the amount ol 
the mortgage ref-wred to above was left in bis hands for payment to 
Imdad Hasan tho mortgagee, but no payment was made by liirii. ^[oha^ 
Lai, the lather of the present plaintiffs, held several simple mortgages 
over the same property from Makhan Singh, all of dates subsequent to 
that of the luortgace of the 29th of November 1871. He obtained a decree 
upon his mortgages in 1883 against Maknan Singh and Irfan Ali, and in 
execution thereof he caused the property now in suit to be sold byau.*tion 
and purchased it himself in 1886 and 1837. 

It is by virtue of these purchases that the plaintiffs have brought the 
present suit for redemption of the mortgage of 1871. By the terms of the 
lease granted to Makhan Singh by Imdad Hasan the former was to pay 
the revenue payable to Government. Default having been made in the 
payment of revenue, Imdad Hasan paid the same, and brought a suit 
against [403] Makhan Singh and Irfan Ali and obtained a decree on the 
24th of December, 1885, for recovery of the amount so paid by sale of the 
mortgaged village. In execution of that decree he caused a foor biswa 
share to be sold in 1889 and purchased it himself. Subsequently be 
obtained other decrees against Makhan Singh for arrears of revenue and 
sought to bring the mortgaged property to sale. Mohan Lai, the father of 
the plaintiffs, preferred objections to the sale, and those objections pre- 
vailed. Thereupon Imdad Hasan brought a suit for possession against 
Makhan Singh. Irfan Ah and Mohan Lai and obtained a decree for posses- 
sion on the 11th of December, 1893. In 1894 the plaintiffs brought a suit 
for redemption of the mortgage of 1871, but that suit was dismissed on the 
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ground that tender of the mortgage money had not ])o 0 n made in accord- 
ance with the terms of the mortgage in the month of Cliait. The 
plaintiffs then deposited in Court Rs. 4,500-0-0 the principal amount of 
the mortgage, and brought the present suit for redemption against Imdad 
Hasan, the principal mortgagee, and Anup Singh, the suh mortgagee from 
Imdad Hasan. 

The suit was defended on two grounds: first, that the four Ijiswa 
share which Imdad Ha<an had purchased at auction li id absolutely 
to him, and that the plaintiffs had no right to claim redemption of tliab 
share, and. secondly, tlmr. a sum of Ks. 23,340-0-0 was due upon the 
mortgage, and unless payment of that sum was made the l•laintiffs could 
not redeem. It w'hs alleged that, in addition to the ])j‘incipal amount of 
the mortgage, Rs 10,^97-3-5 were due on account of reveium payal)le for 
the mortgaged village, which the mortgagor had not paid, and which flio 
mortgagee had paid for him, and for whicli ho had obtained decrees agaitist 
the mortgagor ; that a further sum of Rs 7.942- 13 0 was due on account 
of arrears of interest payable on the mortgage for tiie years 1289 to l'?95 
Fasli, the measure of the interest fieing the amount of profirs payal)le 
under the lease graiued to ihe raortgigor : and tliac tbese [404J two sums 
together with interest, amounted to the Rs. 23,340 referred to above. 

Tiie Court below has decreed the plaintiff''s claim. It was of opinion 
that the Government revenue had all along been paid by Makhan Smgn, 
the mortgagor, and that the mortgagee was not entitled to any amount on 
account of revenue. As for the profits, it bold bliat there was no charge 
on the mortgaged property for the profits, and therefore it was not 
incumbent on the plaintiffs, in order to redeem the mortgage, to pay the 
arrears of profits that might bo due to the mortgagee in his capacity of leaver. 

The defendant mortgagee has preferred this aupeal, and two questions 
have been raised on his behalf. First, whether the idaintiffs are entitled 
to claim redemution of the four b’swa share purchased by Imdad Hasan, 
that is to say, what is the effect of the purchase of that share by 
Imda 1 Hasan, and, secondly, whether the mortgigee is entitled as sucu 
to the iwoDue paid and to unpaid profits. 

As regards the first point we are of opinion that the contention of 
the appellant must fail. The principal ground upon which it is urged 
that it is no lunger open to the plaintiffs to claim redemption of the four 
biswa share is, that io the suit brought by Imdad Hasan in 1893 ho 
claimed proprietary possession of the four biswa share and obtained a 
decree. It appears, however, from the judgment of the Court in that 
suit (appellant’s second book, page 1) that the question of proprietary 
right in regard to the four biswas was not dotermiDed in that suit. On 
the contrary, as we read the judgni'^nt, the Court abstained from d(>ciding 
that question. It simply held that Imdad Hasan being the mortgagee 
of the whole property was entitled to the possession of it, and tliat it was 
immaterial whether he bad acquired any other rights in regard to any 
portion of that property. In this view tlio plaintiffs are not precluded 
from raising the question whether they are ontitJed bo redeem the four 
biswa share purchased by Imdad Hasan. It is true that the decree in 
execution of which that share was sold was a decree which directed the 
sale of the whole of tho mortgaged [405] property, but at the time 
when that suit was brought the mortgaged property had passsd to Mohan 
Lai, the father of the plaintiffs, by virtue of the auction sales lield in 
1886 and 1887 at which he purchased the property. He was there- 
fore a necessary party to Imdad Hasan's suit, and, as he was nob 
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impleaded in thafc suit, his right of redemption has not become extinct. 
Further, the mortgages in satisfaction of which Mohan Lai purchased 
the property were of dates prior to that of the charge created in 
favour of Imdad Hasan by the decree obtained by him in 1893, in execu- 
tion whereof he caused that four biswa shar-^ to be sold. On this ground 
also the plaintiffs have priority over Imdad Hasan, and they are in our 
opinion entitled to sue for tlie redernotion of the four bisw’a share referred 
to above. For these reasons we repel the first contention raised on behalf 
of the appellant. 

The second contention of the appellant relates, as we have said above, 
to (1) the amount of revenue alleged to have been paid by the mortgagee 
for the mortgagor, and ('2' the amount of profits oayable under the lease 
taken by the mortgagor and not paid by him. Whilst it is urged on the 
one hand that the raortgage-de“d and the lease constitute one mortgage 
transaction : that the relation between the parties as regards both the 
instruments is that of nv>i*tg tcor and mortgag**© : that the mortgagee is 
entitled under s. 72 of Act No. IV of 1882 to add the amount of the 
revenue paid by him to the principil amount of the mortgage; that 
the amount of profits navahle under the lease is in reality the amount of 
interest payable under (iie mortgage, and that redemption caonot be 
etfectod without payment of the amounts referred to ab^vo ; it is con- 
tended on the other hand th it the lease is a separate transaction by 
itself ; that the rights an<i obligations arising under it are rights and 
obligations which exist between a lessee and bis lessor, and that the 
amount which might be due to the mortgagee in this character of lessor 
cannot be taken into account in the present suit. The determination of 
the question raised on behalf of the aopellant therefore turns upon the 
construction to ho placed on the mortgage-deed and the lease. Id 
[ 406] considering tlie nature of the transaction entered into by the 
parties under those documents what we have to look to is the inben'ion 
of tlie parties, whether botn the documents were intended to be parts of 
000 and tae same transaction or whether one was meant to have no 
connection witn ths other. After giving tlie two documents our best 
consideration we have come to the conclusion that they form one and 
the same transaction, namely, a usufructuary mortgage, the condition of 
that mortgage being the conditions contained in bo h the deeds. Our 
reason for arriving at that conclusi >q is thac one of the two deeds cannot 
be considered apart from the other. In the mortgage-deed reference i? 
made to the lease, and the latter deed refers to the former. Id 
the mortgago-deed mention is made of the payment of interest, but 
the amount or rate of interest o'* the mode of payment is not distinctly 
specified or provided for. All that it says is that the mortgagee has 
been put into possession in this way that the mortgagor has agreed 
to pay him lease money under a lease “ by fixing the profits at the rate of 
11 annas per cent, per mensem,” and that at the time of redemption no 
reduction of interest would be asked for. The lease, however, provides for 
these mutters in detail. It recites first the fact of the mortgage, and then 
states that the amount of the mortgage, Rs. 4,500, would be paid by four 
instalments, each payment being endorsed on the deed. Such a stater^nt 
seems to be out of place in a deed which is a lease pure and simpl The 
deed next provides that after dedu ; ion from the principal of the amounts 
paid, “ profits will bj reduced in proportion to the reduction in the 
pal.” It then goes on to say that the total amount payable, calculat^ 
at the rate of eleven annas per cent, per mensem, isRs. 371 , which is to be 


620 



IX.] 


IMDAD HASAN KHAN V. BADRI PRASAD 


20 All. 408 


paid to the mortgagee” (not lessor) ” year by year, harvest by harvest, 
instalment by instalment, within each year," and in “case of default in 
payment of the pro6ts within the year, at the expiry of an instalment, 
interest at the rate of one rupee par cent per mensem will be cliarged." 

If the transaction had been one of a lease independent of the mortgage, 
the rent reserved by the lease would not have been [407] ciilcnlatcd 
with reference to the amount of the mortgage, and it would not have 
been made liable to reduction proportionately to tho vodiictions that mighc 
take place in that amount. It may, therefore, bo reasonably inieri’od 
that the lease was only a mode adonted for the payment of interest on 
the^ mortgage money. Another circumstance which in our opinion 
indicates the true nature of the transaction is that the lease is tonninahlc 
with the mortgage and cannot be surrendered so long as the mortgage 
subsists. Both the documents ware comnlete 1 on the same day and were 
presented for registration on the same date, viz., the lOth of January, 
1872. The lease, it is true, is of a date subsequent to the date of the 
mortgage*deed, but the fact that reference is made to the leas‘d in the 
mortgage-deed shows that the whole matter was arrange I and agreed 
upon at the same time, and the registration of both the documents on tlio 
same date shows that bliey were intended to take effect from tho same 
date. These circumstances to our minds clearly indicate that tlie mort- 
gage and the leise form one transaction, namely, that of a usufructuary 
mortgage, the lease providing the manner in which the usufruct was to be 
taken in lieu of interest. The relation between the parties is tlierefore 
that of mortgagor and mortgagee, and any rights and liabilities arising 
under the lease must be considered as arising out of that relation. 

In this view tho arrears of lease money due to the mortgagee must 
be deemed to be arrears of interest. As under the tei'ms of the mortg’tge 
the mortgagee is entitle) to remain in possession until the principal 
amount and interest have been realised, be has the right to continue in 
possession so long as the interest payable to him is in arrear, and the 
plaintiffs are not entitled to redeem without payment of the arrears. 
The lease money, Qtid lease money, was undoubtedly not a charge on the 
mortgaged property ; but, interest it is a charge on the property, and 
tho mortgagee is entitled to hold the property as security, not only for 
his principal mortgage money, but also for mterest. We are of opinion 
that the plaintiffs must pay to thi^ mortgagee the [408] arrears of interest 
due to him in addition to tho principal, and that the Court below has erred 
in holding the contrary. 

The amount of arrears due has in our opinion been calculated upon a 
wrong basis. The roortgageo-appellant has claimed as arrears Hs. 540 
a year, that being the amount which he agreed to pay to his sub-mortga- 
gees. As there was no privity between the mortgagor and the sub- mort- 
gagees, there is none between the latter and the plaintiffs who stand in 
the shoes of tho mortgagor, Makban Singh. The plaintiffs are therefore 
liable only to pay the amount which Makhan Singh agreed te pay under 
. the instrument of the 20th of December 1871, namely, Rs. 371 per annum, 
and, as default was made in the payment of that amount, they are liable 
to pay interest on the amount in arroar at the rate of one rupee per cent, 
per mensem. It is not denied that the amounts payable for tho years 
mentioned in the statement appended to the written statement of Imdad 
Hasan (p. 11 of tho Paper-book) have not been paid. Wa hold that 
the mortgagee Imdad Hasan is entitled to arrears of interest at the rate 
of Rs. 371 per annum and not at the rate claimed. 
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As regards the amounf’. of Government revenue alleged to have been 
paid, the obligation to pay ihc revenue was. under the terms of the contract 
embodied in the instrument of tlie 20th of December 1871, on the mort- 
gagor. If the mortgagor did not pay that amount and the mortgagee had 
to pay it in order to protect the mortgaged property, he was competent under 
s. 72 of Act No. IV of 1882 to add the mo'iey so paid by him to the 
principal money. But he was also entitled to sue the mortgagor on his 
covenant for tlie amount ptid for the mortgagor. He elected to pursue the 
latter remedy, -md wiiar. he claims now is the amount of the decrees 
obrained by him on v.i'ious dates. Wo are of opinion that the mortgagee 
leaving preferred to seek one remedy is no longer entitled to the remedy 
given to him bv' s. 7.i of the Transfer of Property .Vet, 1882. The debt has 
become merged in the decrees, and is only payabl > under the decrees. We 
are unable to agree with the cotitention of tne learned advocate for the 
[409] appellant tliat a mor:,gagee may at the time of redemption e.'corcise 
the right given to him by s. 72, although lie has already sought and obtain- 
ed another remedy in respect of the same matter, and we have not^ been 
referred to any authority which supports this contention The ruling of 
their Lordships of the Privy Council in Hexvanchal Sinijh v. Jatrahir 
Shiiik (1) cited by Mr. Moii Lai, does not, in our opinion, help him. 
The judgment of their Lordships is very brief, but ir, seems from the facts 
of the case tliat the tender mahe in that case w is held not ro ba a suth- 
ciono tender within the terms of the morteage-deed, inasmuch as the inter- 
est for the second year had not beeu paid at one close of that year. In 
our judgment tlie mortgagee is not entitled to concurrent remedies. Any 
other conclusion may lead to auomalous results and cause serious injury 
to tlie mortgagor. As has liappened in this case, the mortgagee may 
have assigned to strangers tho decrees obtained by him against the 
mortgHgors. There would be nothing to preclude the assignees from 
executing the decrees transferred to thorn, and. if the mortgagee tnay add 
to the principal money the amounts for which lie has obtained his decrees, 
tlie mortgagors may have to pay the same amount twice over. In our 
opinion the claim for the revenue alleged to hive been paid by the mort- 
gagee and for which lie has obtained decrees cannot be sustained, and 
it is not stated tliat any other amount is due for which ho has not 

obtained a decree. . 

The result is that in our judgment the plaintiffs are entitled to obtain 

a decree for redemption upon payment, not only of the principal mortgage 
money, bun also of arrears of interest for the period claimed by the apoel- 
lants calculated at the rate of Rs. 371 per annum, together with interest 
thereon at the rate of one per cent, per mensem from the date of non-pa>* 
mont to the date of the institution of the suit. W*e vary the decree below 
to the extent indicated above, a^d we order the parties to piy and receive 
costs in this Court and in the Court below in proportion to their 
and success. We fix the 1st of September, 1893, as the date oq or L410J 
before which the amount decreed by us should be pai<i, and we direct tha 
the said amount be paid into Court We mike the order last mention^ 
because we deem it unnecessary to determine in this suit which of t ® 
two sets of defendants is entitled to the mortgag-i money. The 
decreed by us shoul i be calculated and entered in the decree of tn 

Decree modified. 


(1) 16 C, 307. 
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APPELLATE CIVIL. 

Before Mr. Justice Durkitt and Mr. Justice Dillon. 

Umda Bibi and others {Opposite Parties) v. Naima Bnu 

{Petitioner).* [lOth May, 1898.] 

5ui( i4 forma pauperis— Review of judgment— Couri-fee^Act No, VII of 1870 (Cowr( 

Fees Act), sch. 1. cl, (5)— Cirif Procedure Code, s. 410. 

Held that when an application for review is presented in a suit in forvn pmi. 
pens, that appliratioo, like tnc plaint in the suit, is not liable to any Court fee. 

The facts of this case sufliciootly appear from the judgment of tlie 

Court, 

Maulvi Ghulam Mujtaba and Paodic Madan Mohati Malaviya, for 

the appellants. 

Mr. Anur-ud‘din^ for the respondents. 

JUDGMENT. 

Bubkitt and Dillon, J.J. — This is an appeal against an order of 
the Subordinate Judge of Gorakhpur admitting a review of judgment. 
Tbe plaintiff, respondent here, had sued to recover certain property and 
had got permission to sue in forma pxuperis. Some time afterwards a 
petition was presented purporting to be on behalf of the plaintiff, and 
alleging that she and the defendints had compromised the suit on certain 
terms, and asking that a decree should be drawn up in the terms of tlio 
compromise. The Court ordered a decree to be drawn up as prayed. 
Within three months the plaintiff applied to the Court, auhatantially, 
though not formally, for a review of its judgment and of the decree 
passed on the compromise. In this application tlie plaintiff alleged 
thiiC she had been cheated by her own legal adviser in 

collusion with the defendants; that tbe compromise as drawn up 
[411] was not that to which she had agreed, and that she knew notliiug of 
the compromise as presented to the Court. The usual proceedings having 
been taken, this application for review was admitted, and from the order 
admitting )t tbe present appeal has been brought. The first contention, 
which has been most strenuously and ably argued by Maulvi Ghulam 
Mujtaba, was that under cl. 5, scb. I of tbe Court Fees Act the 
applicant ought to have paid on her application for review of judgment 
half the Court*fee which would have been leviable on the plaint and that 
tbe Court below was wrong in admitting the application until that fee had 
been paid. As a matter of fact the only fee paid on the application was an 
eight anna Court- fee. Having heard Maulvi Ghulam Mujtaba at great 
length on this point we are of opinion that the anssver to his contention 
is to be found in s. 410 of the Code of Civil Procedure. That section 
is one of the sections in the chapter treating of " Suits by paupers.** 
Its provisions are that as soon as an application to sue in forma pauperis 
has been granted *' the application shall be numbered and registered and 
shall be deemed to be the plaint in the suit, and the suit shall proceed in 
all other respects as a suit instituted u»i ler Chapter V.'* It then go^s to 
make an exception in favour of a pauper plaintiff by providing that ' Lbe 
plaintiff shall not be liable to any Court-fee (other than fees payable for 
service of process) in respect of any petition, appKjintmeat of a pleader or 

” FirsS Appeal, from Order No. 'Ji2 of 1898, from an order Maulvi Syed Jafar 
Huflaio Khan, Subordinate Judge of Gorakhpur, dated tbe 3ist January 1896, 

623 


1898 

May 10. 

Appel- 

late 

Civil. 

20 A. 410 = 
18 A.W.N. 
(1898) 9S. 



1898 

May 10. 

Appel- 

late 

Civil. 

20 A. 410 = 
18 A.W.N. 
11898) 95. 


20 All. 412 


INDIAN DECISIONS, NEW SERIES 


[Yol 


oihcr proceeding connected 2 viih iite suit. ’ Now the word suit uodoubb- 
edly means the suit instituted on permission to sue as a pauper 
being given. That suit is then to proceed as an ordinary suit under the 
Act. One of the incidents of such a suit is that a party aggrieved by a 
decree or order in that suit may under certain circumstances present an 
application for review. Tne presentation of such an application 
is in our opinion a proceetliiig connected with the suit, such as 
i*? contemplated by the final words of s. 410. We think then that 
when an application for review is presented in the course of tlie proceed- 
ings in a suit in forma paapcns, that, application, like the plaint in the 
[412] .«nit, is not liable to any Conrt-fao. To hold otherwise might, 
in our opinion, be productive of groat injustice and hardship. For instance, 
in the present case the pauper plaintiff in order to get her application 
for a review of judgment admit.tod would have to pay something, like 
Rs. 2, poo in Court fees, while lier plaint is not liable to any Court fee. 
The second matter which was argued for the appellants in this case was 
that tlu- order a'lmitting the application for review was in contravention 
of the provisions of s. G2G of the Code of Civil Procedure. The 
only provisiou of s. G2G on which the learned vakil relied was the 
second, and as to that it is sufficient to say tiiat be has failed^ to show 
anything which would have brought the case within that provision. For 
the above reasons we dismiss this appeal. 

Appeal dismissed. 


20 A. 412 (P.C.) = 2 C.W.N. 550 = 25 l.A. 146 = 7 Sar. P.C.J. 380. 

PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse and Davey, and Sir R. Couch. 

[On appeal from the District Court of Farriikhabad.] 

Saadatmand Khan {Appellant) v. Phul Kdar tBespondent). 

[20th April and 3rd May, 1898.] 

Civil procedure Code, s. 2 ^ 1 -Misre presentation of value in the proclamation of intended 

judicial sale— Substantial injury within s. 311. 

The value of proporty of ^7hich tho s.de has beeo ordered in execution of a 

decree, when stated in the proclamation of the intended sale, is a material fact 

within 8Ub-s. (c) of s. 287 of the Code of Civil Procedure. i • u 

An under-statement of the value of the /a ’ Vn nrZ 

proclamation, which was calculated to mislead bidder^ and to prevent them from 

offering adequate prices, or from bidding at all. and the sale having resulted m a 

price altogether inadoquate.-Hefd. that such misstatement was a material irre- 

gulaiity in publishing or conducting the ^le. alihougb there m*ght be no rule 

fequiring publication of the value in that proclamaPon ; and t^hat the special 

remedv provided in 8. 311. was applicable, as substantial injury had resulted. 

rr qo O 1 • 23 M 568* 6 C-W N. 836: 13 G.L.-1. 192 = 9 Tad. Cas. 698 (700): 14 
[P.. 30C. 704 (709) = 11 Ind. Cas. 438; 16 C.LJ. 98 = 16 Ind. 

ra.s 974 1976) ' ReZ 14 C.L.J. 541 (5181 = 13 Ind. Cas. 337 (341) ; 15 C.W.N. 
5-^\578U l01nrcks.476( R-, 32 0. 5-12 .549) = 9 C.W.N 487 : 13 C.L. 

T 3i2i316)=6lQd. Cas. 135; 14 C.LJ 35 = 16 C.W.N. 124 (126j = l0 Ind. 
nko 371 372) • 6 C.W.N. 48(56); S C.W.N. 257 (262); 6 0.0. 61 (65. 66) : 
?rP.L Kl 1^ = 132 P.R. 1906; D.. 26 C. 324; 31 C. 922=8 C.W.N. 264 ; 

1 Ind. baa. 246,] 

Appeal from an order (30bh January 1892) of the District Judge of 
Farrukbabad reversing an order (13th July 1891) of tbe Munsif of 

Kaimganj. 
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[413] The ADpellant was the auction -purchaser of property soM on 1898 
the 20bh April 1891 in execution of a decree, dated the 8fch April 1890, May 3. 
held by one Chunni Lai against Musammat Pbul Kuar, the present respon- — 
dent, in whose hands the property, which was land, had been attached; PRiVY 
she being the heiress, and representative in estate, of her husband , deceased COUNCIL. 

in 1888. 20 ^412 

Her petition, dated the 16th Mav 1891, was rejected by the Munsif, /pc 1-2 

bnt the District Judge, Mr. R. S. Aikman, reversed that order, and ^et 
aside the sale under s. 311 of the Code of Civil Procedure on the ground^’ ‘ ’ 
that the proclamation of intended sale, issued under s. 287, had so much ^ ‘ p ^ j 

misrepresented the actual value of the property that substantial injury to ^ *380 
the petitioner had resulted. The District Judge’s order was not appeal- 
able to the High Court, under s. 588 of the Code of Civil Procedure. 

The petition alleged irregularity in the auction sale, whereby property 
worth Rs. 10,000 was sold for Rs. 670 ; that aDcestral land had been sold 
as not ancestral ; that notices had not been properly placed and that the 
petitioner had no knowledge of the execution proceedings. Chunni Lai, 
the decree-holder, was named as objector and served, but did not appear. 

The other objector, Saadatmand Khan, the present appellant, denied the 
alleged irrigularities, and the statements in the petition generally. 

Among the Muosif's reasons for disallowing the petition, be was of 
opinion that, although the Rs. 800 stated in the sale proclamation as the 
value of the property was incorrectly stated, and the real value was much 
greater, still it was nob by law obligatory that any entry of value should 
have been made at all. The fact of a wrong value having been mentioned 
in the schedule was nob, in his judgment, a material irregularity upon 
which the sale should be set aside. 

The District Judge’s finding was as follows : — 

“This is an appeal under the provisions of s. 588, clause (16), Ci/il 
“ Procedure Code, against an order of the [414] Munsif of Kaimganj refus- 
“ ingtoaet aside a sale of immoveable property. 

“ It is proved and admitted that an estate belouging to the appellant, 

“a wealthy parda-nashin lady, was sold in execution of a decree Cor 
“ Rs. 652-3-9 ; that the value of the estate is not less than Rs. 8.000 or 
“ Rs. 9.000. and that notwithstanding this, and the fact it has no incum- 
'* branoes on it. it was sold by auction to a mukhtar practising in the 
Collector's Court for Rs. 670, or less than one-twelfth of its value. 

“ The first ground of the appeal is that all the proceedings wore taken 
“ behind the back of the appellant, the judgment-debtor. The decree-holder, 

“ at whose instance the property was sold, does not appear to defend. It 
'* is argued on behalf of the auction-purchaser that the mere fact of a decree 
“ having been passed is sufficient notice to her. I cannot assent to this 
“ contention. Rule V, paragraph 9, of the Civil Rules and Orders, if pro- 
“ perly carried out, secures that due notice of an impending sale shall be 
“ given to the judgment-debtor. In this case due notice was nob given ; all 
“ that was done was to affix a notice to the wall of the house of the 
“ judgment-debtor’s deceased husband.” After adverting to the evidence 
that the petitioner was not there at the time, and intimating that the 
Court below ought not bo have accepted the imuerfeeb mode of service 
reported by the peon, the District Judge continued : — 

"It is pointed out, in the next place, that the decree-holder in bis 
“ affidavit pub down the value of the property at Rs. 800, t.e., about one- 
" tenth of the real value, and that this was the value notified in the sale- 
“ proclamation. This, I must bold, was a gross misrepresentation on the 
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* part of the docvee-holder. The last clause of s. 245 of the Code of 
‘ Civil Procedure provides that in the case of a decree for money, the 

value of the property attached shall, as nearly as may be correspond 
with the amount for which the decree has been made.' I have found 
‘ that Subordinate Courts appear to be under the [415] impression that 

* the inquiry prescribed by Rule VI, page 9. Civil Rules aud Orders, 
‘ should be confined to finning out whether the property proposed 
‘to be sold is ancestral or not. But this is a mistake. The inquiry 
' should he for the puruoso of ascertaining the particulars speci- 
‘‘ fled in s. 287 of the Code of Civil Procedure. Amongst the heads 
" which, according to s. 287. should he specified in the sale- 

proclamation ‘ as fairly and accurately as possible ' is ‘every other 
thing which the Court considers material for the purciiaser to know in 
order to judge of the nature and value of the property.' Had the 
“ in(iuiry held hv the Munsif under Rule VI been worthy of the name. I 
“ think he could not fail to have been struck by the very peculiar circum- 
“ stance that whilst the annual land revenue of the property was put down 
" at Rs. 5-13-10-G. its estimated value was entered as only Rs. 800. 
The utter absence of proportion between the amount of Government 
revenue and the estimated value entered in tbe sale-proclamation would 
"of itself be enough to deter inteociing purcuasers. and induce them to 
“ think that there was something wrong with the title." On this, the 

sale was set aside. ^ c j 

On an application to the District Judge for a certificate under 

s. 598 of the Code of Civil Procedure be referred to tbe judgment of the 

Full Bench of the High Court in Azim-ud-din v. Baldeo (1). and decided 

that the above order was final within 3. 595. 

Mr. R. C. Saunders, for the appellant, argued that the grounds on 

which the District Judge had reversed tbe order of the first Court were 
insullicient. Saadatmand Khan was a purchaser, for all that appeared m 
good faith, and for value, who had been no party to any misrepresenta- 
cion He was in no wav responsible for what was stated in the decree- 
holder’s iiffidavit as to the value ot the property that hayitif; ^‘0 

cause of the subsequent official statement, which was entered L416J m 
the columu of particulars as to the nature and value of the property m 
the schedule attached to the sale-proclamation. Whatever irres^uUnty 
there might have been in the un.ierstatement of value, there was no direct 
evidence that, in consequence of that error m the statement, the property 
was sold for an inadequate price. Accordingly, there was no sufficient 
evidence of the " substantial injury ” of which a. .311 required proof as 
occasioned by the irregularity. The sale, therefore, should not. under the 

circumstances, have been set aside. 

Mr H Cowell, for the respondent, was nob called upon. 

On the 3rd May their Lordships' judgment was delivered by Lord 
HORHOUSE. 

JUDGMENT. 


The respondent is the proprietor of an estate in the mauza of Jira 
Rahimpur in Farrukhabad. In April 1890 one Pati Ram obtained a 
decree for the sum of Rs. 565-9 against her and another as heirs of a 
recently deceased owner who was Pati Ram's debtor. This decree was 
transferred to Chunni Lai- On the 10th December in the same year 
Gbunni Lai applied for the attachment and sale of tbe properGy. It was 


(1) 3 A. 554. 
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put up for sale on the 20th April 1891, and was bought by tho appellant 
for the sum of Rs. 670. The property is valued at eight or nine thousand 
rupees. 

Id May 1891, within the time allowed by law, the appellant lilod a 
petition in the Court of the Munsif of Kaimganj for the purpose of setting 
aside the sale under s. 311 of the Code. The Munsif held that, notwith- 
standing the inadequacy of price, there had been no irregularity within 
that section which justified him in setting the sale aside, and accordingly 
he dismissed the petition. On appeal the District Judge took a con- 
trary view ani decreil th is tho sale should be set aside. That is the 
decree appealed from. 

The respondent alleged several irregularities in the execution proceed- 
ings, as to the existence or the effect of which the two Courts cook 
opposite views. Their Lordships do not [417] think it necessary to 
mention more than one ground for impeaching the sale. It is indeed 
something more than the kind of irregularity which is commonly alleged, 
for it is a mis-statement of the value of the property which is so glaring 
in amount that it can hardly have been made in good faith, and which, 
however it came to be made, was calculated to mislead possible bidders, 
and to prevent them from offering adequate prices, or from bidding at all. 

Section 287 of the Code orders that the Cour!> shall cause a proclama- 
tion of the intended sale to be made. The proclamation is to specify as 
fairly and accurately as possible” several enumerated particulars ; and, 
finally, "every other thing which the Court considers it material for the 
purchaser to know in order to judge of the nature and value of the 
property.” 

The proclamation in this case appears to have followed an affidavit 
of Chunni Lai, the decree-holder, in which he stated that the property is 
valued at about Ra. 800. It states, among other things, that the sale is 
for the recovery of Rs. 652-3-9 and interest, and that the particulars 
specified in the schedule are filled in to the beat of the knowledge of the 
Court. The schedule contains several columns. One shows that tho jama 
of the property is Rs. 543-10. Another is beaded, according to the English 
translation, — "Other particulars, whatever ascertained regarding the 
nature and value of the property,” and it contains the figures Rs. 800. This 
means that the value of the property to sell was estimated by tho Court 

at Rs. 800. . , 1 . 

The Munsif considered that this misrepresentation of value was not 

a material irregularity for which a sale could be sob aside. His reason 
was, that no rule required that the value of the property should be raen- 
bione<l in the prod imation ; and that as the entry was uncalled for and 
not legally obligatory, to give a wrong value is no reason for setting aside 

a sale. , . , , , , 

[418] This is a very mistaken view. It is true, as before observed, 

that the mis-statement is something more grave than an ordinary irregu- 
larity of procedure, but the fact that it is so, and that it was made gratui- 
ijousiy by the decree-holder and the Court, does not prevent it from being 
" a material irregularity in publishing or conducting " the sale, such as to 
bring the case within the special remedy provided by s. 311. Whatever 
materia! fact is stated in the proclamation (and the value of the property 
is a very material fact) must be considered as one of those things ‘ which 
the Court considers material for the purchaser to know,” and it is enacted 
in terms (though express enactment is hardly necessary for such an object), 
that those things shall be stated as fairly and accurately as possible. It 
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must have been possible to state the value of this property with very 
much greater appi'Oach to fairness and accuracy than was clone in the 
proclamation. The learned District Judge holds that there was a gross 
luisrepresentation on the part of the decree-holder, and ho intimates his 
opinion that the Court ought to have seen from the amount of the jama 
that the value could not be as stated. Certainly it seems that there musfc- 
bave been blameable carelessness on the part of whatever ofl&cer was 
responsible for the terms of the pi'octamation. 

The learned District Judge points out two circumstances calculated 
to enhance the amount of injury done to the debtor by such a mis-state- 
meut. One is, that s. 245 of the Code orders that the value of tbe property 
attached “ shall, as nearly as may be. correspond with the amount for 
" which the decree has been made: ” so that an intending purchaser would 
readily accept the assurance of the Court that an estate attached for 
Ks. 565 was worth no more than Rs. 800. Another is. that the dispropor- 
tion between the jama and the total value was calculated to excite suspicion 
of something wrong with the title, and so to deter biddings. Their Lord- 
ships have to express entire agreement with the learned District [4191 
Judge, and they humbly advise Her Majesty to dismiss the appeal. The 
appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the appellant: Mr, H. Percy Becker, 

Solicitors for the respondent: Messrs. RankeJi, Ford, Ford and 
Chester. 

20 A. 419-18 A.W.N. ^8981 94. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon, 


Narain Das and another [Defendants) v. RAM Saran Das 

{Plaintiff).* [lObh May, 1898.] 


Prc-emption-Wajxb^ul-arz-Co-skarers in Oie Ehilisa Mahal distinguished from owners 
of separate plots of muafi lands in themahal. 

Thn co sbacers in ft m»b il and the owners a^'parat-* plots of muafi land 
included in the area of the mahal have as a rule no connection with one another, 
and it by no means follows that the custom ad .pfed by or existing among the 
members of the khalisa co-parcenary body would be applicable to the owners of 
tbe plots. Strict evidence is always iiece.ssary to prove that the same 

custom is applicable to each. Kalyan Mai v. Madan Mohan U) referred to. 


[F.. 22 A.W.N. (1902) 69 ; A.W.N. 
(1907) 17.3 = 4 A.L.J. 665 ; D., 


1 1904) U8 ; 6 lod- C»s. 
30.0. no '1141.) 


167 (168) ;R.. 


A.W.N. 


The facts of this case sufficiently appear from the judgment of the 

^'^^'^Pandib Sundar Lai and Pandit Moti Lai, for the anpellants. 

Munshi Bam Prasad and Baba Jogindro Nath Chaudhri, for the 

TTT-naMP.NT 


Burkitt and Dillon, JJ.— This is an appeal in a suit for pre- 
emption. The suit was brought b y a share-holder in one of severa l 

• First Appeal, No. 15 of 1898, from an order of H. G Pearse, E?q-. District Jadgfr 
of Meerut, dated the 4th February 1898. 

(1) 17 A. 447. 
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resumed muafi plots sibuate io mauza Haper to pre-empt a sale of a 
portion of the same plot. The suit was resisted on the ground that no 
custom of pre-emption has been established in respect of the nuiafi plots. 
That view was accepted by the Court of first instance, which dismissed 
[420] the suit. The District Judge, however, on appeal held than the 
custom was established, and remaoded the suit under s. oC2 of the Code 
of Civil Procedure. Hence the present appeal. In addition to the 
large co-parcenary body of the village divided among themselves into 
five pattis, there are several plots or soraus of coohsoated muali lands, 
that is, lands which formerly were held revenue-free, but in modern 
times have been resumed and the plots included for revenue purposes 
in the mahal within whose area they are situated. The arrangement 
usual in such cases is that the revenue of Che resumed miuifi is paid 
through the lambardar of thekhalisa mahal within which it is situated, 
but the co-sharers of the rtuihal and the owners of the muali plots, 
whether they be called co-sharers or not, have as a rule no connec- 
tiou whatever with one anotber, and it by no means follows that the 
custom adopted by or existing among tlie members of the khalisa co-par- 
cenary body would be applicable to the owners of the uuiuti plots. Strict 
evidence is always necessary to prove that the same custom is applicable 
to each. Here it is contended that the custom as to pre-emption set forth 
in the wajib-ul-arz of the khalisa mahal applies to the muafi plots. In 
that matter we are unable to agree with the decision of the Court below. 
We are unable to see anywhere in the wajib-ul-arz any provision which 
renders its rule as to pre-emption applicable to the 7uuafi. Some argu- 
ments were founded on the second clause of the wajib-ul-arz in which the 
owners of the muafi, and khalisa were spoken of as *‘co-8harars." That 
argument is unsound. The clause in question simply provides in a 
business-like way for the object intended by it, namely, the arrangement 
of the manner in which the Government revenue was bo be paid by the 
< 30 -sbarara of the village and by the maujidars. If it bad been intended 
that the custom or the contract of pre-emption should apply to 
'inaufidars, nothing could* have been easier than to add a few words to 
the wajib-ul-arz. ' Nothing of the kind has been done. We are left bo 
[421] formulate a custom by implication from various unconnected clauses 
of the wajib-ul-arz. We cannot find any provision in the w ijib-ul-arz 
for the existence of the custom of pre-emption in the muzifi lands. The 
o^BQoiKalyan Mai v. Madan Mohan {\) was referred bo in argument. 
Strictly speaking that case is the converse of the case before us. It was 
a case in which a co-sharer in the khalisa mahal sought to pre-empt 
land in the muafi, and it was held that the xoajih-ul-arz of the khalisa 
mahal did nob effect the muafi. We allow this appeal. We set aside 
the decision of the District Judge with costs: we dismiss the plaintiff’s 
appeal bo tlie District Judge, and we restore the decree of the Court of first 

instanoe. 

Appeal decreed. 
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-Vbdul Rashid {Plaintiff) v. Gappo Lal [Defendant].'' 

[nth May. 1S9B.I 

Cui? Prccvdiar Codc.s '2'IG - Alienoiio'mf ntlached properly-Alicnation valid so tony 
Hi it <i‘cs )u-( interfere vUJt any claim en/oceablc under a subsistinff attachment. 

The alieniilion which s. 276 of the Crdo of Civil Procedure is intended lo 
urcvciu is an alienation which, if permitted, would defeat claims legally 
enforceable under the decree in execution of which the property alienated has 
been attached. Where a private alienation of attached property is made under 

such circumstances that it in no way 

his decree to the attaching decrecbolder. s. 276 is no bar to 

Varai/i Das V. S/ifO(i»i6ar A/iirlD and AH«nd Loll Dossv. JtiUodhur Shan. (2) 

referred to. 

Tai; plaintiff in the suit out of which this appeal arises held a 
moi'tfiige, dated the 21st of March 1839, over a 7 anna share out of the 
mortfiagor's aggregate interest of 10 annas 8 pies in a certain village 
The defendant lield a mortgage of an earlier date on a 4 anna shaie out 
of the same 10 annas 8 [422] pies. The defendant olitainod a decree 
on ois mortgage on the 12 th of iNIay 1835. for sale of the 4 anna share 
mortgaced to him. On the 22 nd of April he caused to bo attached under 
this decree, not merely the 4 anna share mortgaged to him but the 
whole 10 anna 8 pie share of the mortgagor. After this attachment, 

but before any effective means were taken n, “'f. 

the plaintiff's mortgage was executed. On the Gth of May 
plaintiff applied to the Court executing the defendant s decree ^ ^ 

the incumbrance created by the plaintiff's mortgage , “otifioat on vvas 

ordered, and witli such notification the who o ot j'*’® 

] 0 annas and 8 pies, was sold in execution of the defendant s decree 
and bought bv the defendant himself. The plaintiff then sued to enforce 
his mortgage of the 21st of March 1889 in respect of the portion of the 
mortgagor s interest not covered by the defendant's mortgage. The 
Zndant objected that the effect of s. 276 of the Code of Civil Procedure 

was to make the plaintiff’s mortgai^e null and void. 

The Court of first instance (Subordinate Judge of Gorakhpui) found 
that, inasmuch as the money borrowed on the plaintiff s mort age had 
been used to pay off a third mortgage prior to that held by the dMendant, 
the plaintiff was entitled to use that mortgage as a shield, and it accord- 

inelv decreed the plaintiff s claim in part. ^ . /r\- 4 . • * t 

® ■ The defendant appealed. The lower appellate Court {District Judge 

of Gorakbnur) held that it had not been proved that the money borrowed 

on^hTSage to the plaintiff had intact been applied to the satisfac- 

tion of a third prior mortgage as alleged, and, reversing the decree of the 

Court of first instance, dismissed the plaintiff s suit. The plaintiff thereupon 

appealed to the High Court. 

Maulvi Ghulam Mujtaba, for the appellant. 

Munshi Ram Prasad, for the resp ondent. 

. Second Appeal, No. 219 of 1896. from ^decree of V. A. Smith. Esq-, ^strict Judge 
of Gorakhpur, dated the I9tb December 1895 » decree of M-ulvi Ahmad Ah 

Khan. Subordinate Judge of Gorakhpur, dated the 26th June 1695. 

(1) 17 A.W.N. (1897) 37. (^1 M.I.A, 643, 
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JUDGMENT. 

Blair, J. — This second appeal arises out of a suit for sale based on 
a mortgage, dated the 21st of March 1889. The [423] mortgagor 
was possessed of a 10 anna 8 pie share of the mortgaged property. The 
plaintiff's mortgage was for a 7 anna share out of what was the mortga- 
gor's aggregate interest. An earlier mortgage had been eliected upon a 
4 anna share of this whole property, and the prior mortgagee, one Gappo Lai, 
defendant in this suit and respondent here, got his decree for sale oti his 
mortgage on the 12th ot May 1885. The decree was in terms limited to 
the 4 anna share. On the 2'2ncl of April 1886, an attachment under 
this decree was eliected, not of the 4 anna share which formed the sub- 
ject of the decree, but of the 10 anna 8 pie share, which is the entire hold- 
ing of the mortgagor. After this attachment and before any effective means 
were taken to execute the decree, the plaintili's mortgage was e.xocuted. 
That was the present mortgage on the 7 anna share, so that the interest 
affected by the two mortgages was a greater interest than the mortgagor 
possessed. The present plaintiff has disposed of all diflicuUy on that 
score, by asking for sale only of what remains of the mortgagor's interest 
over and above the 4 anna share mortgaged to Gappo Lai. On the Oth of 
May 1892, the plaintiff, appellant here, applied to the Court executing 

Gappo Lai’s decree to notify the incumbrance created by the mortgage 

of the 21st of March 1889 : and such notification was ordered, and with 

such notification the whole of the mortgagor's interest. 10 annas and 8 

pLes. was sold in execution of Gappo Lai's decree, to Gappo Lai Inmsoir 

The olaiiitiff now cUims to enforce the morigige of tue -l^ of ¥ A .‘i 
1889 He is met Uv ihe contention tliat s. 276 ot tho Code of Civil 

Procedure makes his mortgage null and void^ That section was ongm- 

allv framed so as to make a mortgage effected upon attached pro- 
X oKonliitplv void But in tho Act now in force are anpanded the 

material words which see-n to us unquestionably words of 

Theraro—” shall be void as against all claims enforceable under the 

ff hmAnt" We are entirely unable to see that any claim could he 

fntorccTble undeT the attachment which was not a lesal claim. This matter 

1424] has been been before one memher of this Bench, ana it ^ 

j- V f r 4 nnrtTi in the case of Narain Dan v. Shcoambar Ahtr (1), That 
adjudicata P a ^ correct interpretation, this 

Bench hrs no doubt whatever. Tho object of tho section thus guarded 
fnd Umted was to secure that no private alienation subsequent to attach- 
ment should take effect to obstruct the legal claim of the decree- holder 
“ 1 miorest and at whose instance the attachment nad been made. 

TnrS "Hrhe^ the Court of first instance put forward a 

fm-ther contention which upon a finding of fact has failed He contended 
that his mortgage ot 1889 was effected to pay off mcumbraocos pnor m 
date to that of the defendant in this suit. lie failed to establish that 
such prior incumbrances wore in fact paid off by his mortgage. He has 
therefore to depend solely upon the construction to be put on s. 276. In 
our opinion the mortgage of 1889 in no way stands m the way o the 
execution of Goppo Lai’s decree to the extent of his legal claim. Indeed, 
the possession of Gappo Lai seems to us one which upon no erouod of 
eal\ty could be maintained. He bought subject to a notification of hen. 
and vve cannot doubt that the existence of that hen limited the price be 
paid for the property. He now proposes to retain what he purchased as 
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an incumbered property, and at the price of an incumbered property, as 
property wholly and entirely unincumbered. 

I would allow this appeal, setting aside the decree of the lower 
appellate Court with costs, and restore the decree of the Court of first 
instance, and would give the appellant his costs of this appeal. 

Airman, J. — I am of the same opioion, and concur in the order 
proposed, liven when the law stood as it did when Act No. VIII of 
1859 was in force, in which Act the section which corrosuonds to s. 276 
of the present Cede of Civil Procedure, did not contain the concluding 
words now to be [425] found in the section "as against all claims 
enforceable under the attacliment,*’ it was held — vide Anwtd Loll Doss v. 
JuUodhur Show (l) — that the object was to make the sale null and void, 
so far as it might be necessary to secure the execution of the decree. In 
my opinion the words “enforceable under the attachment, in s. 276, 
must be read as meaning legally enforceable under the attachment , and to 
see what was legally enforceable under the attachment we must hrtve 
recourse to the decree. So long as the decree-holder gets what was 
decreed to him he has got no ground for complaint. No private alienation 
made during the continuance of the attachment can be allowed to defeat 
the decree-holder's right, hut if those rights are not affected by the alien- 
ation there is in mv view no bar to any private alienation. 

The respondent Gapoo Lai had by his decree an indefeasible right 
to have a 4 anna share of his mortgagor's property sold m execution of 
his decree, but he had no right to restrain his judgment-debtor from 
alienating anv property, other chan that referred to in the decree, so long 
as the alienation did nob prejudice any rights which had been decreed to 


For these reasons I am of opinion that the appeal must be allowed. 
By the Court. — The order of the Court is, that the appeal is 
allowed, the decree of the lower Court set aside with costs, and the order 

of the Court of first instance restored. The appellant will have his costs 


of this appeal. 

The time for payment of the mortgage money 
of November 1898. 


is extended to the 11th 
Appeal decreed. 


20 A. 426»i8 A.W.N. (1898} 102. 

[426] REVISIONAL CRIMINAL. 
Before Mr. Justice Dillon. 


Queen-Empress v. Tirbeni Sahai.^‘ [11th May, 1898.] 

Procedure Code s. 3^^— Evidence- Accused persow under trial separately 
^ a ^bsZntive offence and for abetment of that offence competent witnesses on each 


Prisoner A was tried for an offence under s. 403 of the lodiao Penal Code and 
was ooevioted, but was sent to a Magistrate of higher powers than the convicting 
Maeistrate to be sentenced. Whilst bis case was pending before the swond 
Magistrate, prisoner B. being on his trial separately for abetment of the oSence 
for which A had been tried, applied for A to be euminoned as a witness on hia 
behalf* B*s application was refused. Held, that s. 342 of the Code of Grimioal 


• Criminal Revision No. 216 of 1898. 
(1) 14 M. I. A. 643 (549)i 
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Procedure was no bar under tbe circumstances to A's giving evidence (or B, 
and that B’s application ought to have been granted. 

CR., 33 0. 1353 = 4 Cr. L.J. 145= lO C.W.N. 962.] 

One Ram Narain picked up a currency note for Es. 100, which had 
-been dropped by a person on his way from tbe Currency Office, and in the 
presence, and, as was found by the Court, with the a=’sistance of one 
Tirbeni Sahai, pot the note cashed and appropriated the proceeds. Ram 
Narain was tried for an oSeuce punishable under s. 403 of the Indian 
Penal Code and convicted, but the trying Magistrate having onlv third 
-class powers, sent the case, under the provisions of s. 349 of the Code of 
Criminal Procedure, to the CantooraBot Magistrate. While Earn N.irain's 
case was pending before the Cantonment Magistrate Tirbeni Sahai wns put 
upon his trial before the same Magistrate who tried Ram Narain for an 
offence punishable under s. 403 read with s. 109 of the Indian Pena Code. 

In the course of his trial he applied to have Ram Narain summoned as a 

witness on his behalf. The Magistrate, however, deohoed to summon 
Earn Narain, hting of opinion that he was dehnned from so doing hy 
8 342 of the Code of Criminal Procedure. Tirbeni Sahai was coiuicted 
and sentenced. He apnlied in revision to the Hiah Court-h.s appeal to 
the Sessions Judge having been dismissed [427] on t^e mam giound 
that the Magistrate was wrong m refusing his application to summon 

Ham Narain as a witness. 

Mr. Eosha7iLat, for the applicant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

DlLLO-^ J -This is an application for revision of an order passed by 

..u i-T Maeistrate of Allahabad, convicting the petitioner of an 

the Can tonment ^ io9 of the Indian Penal Code, and 

sfrencinfhim to three months’ rigorous imurisonment. The conviction 
sentencing .rn^med bv the Sessions Judge on appeal. Amongst 

otberpoints taken on behalf of tbe petitioner, there is one which refers to 

Other pomes Afftoistrate in refus ng to summou and examine as a 

the procedure of the ^agist ate > 

TrTortl^e “03 of the Indian Penal Code 

K 1 fhird class Magistrate of Allahabad, but whose case had been refer- 
red by the said Magistrate for a severer sentence under s. 349 of the Code 
f n Procedure. Earn Narain's case was pending before the 

Ca°to“ment Lgistrate under s. 349 of the Code of Criminal Procedure 
. t?ma tbe application to summon him as a witness was made, and 
-.k it cannot be said that his trial was concluded. At the same 

-therefore. indicted with the petitioner, nor was the 

« fif- which be had been convicted the same offence as that with 
S the peUMoner was charged. Under these oircnmstances I do not 
think that; the prohibition contained in the last clause of a. 342 of the 
•Code of Oriminal Procedure applies. On a careful perusal of that section it 
^11 be apparent that the examination of the accused person for which that 
section provides, is an examination touching the matter on which he is 
being tried, and the inference is therefore obvious that tbe prohibition con- 
tained in the last clause of s. 342 applies to tbeexammatiOD referred to m 
that section, and does not apply to an examination in another case in which 
4 hft neraon who is being examined is not himself an accused person. 
1428] If the Magistrate’s view were correct, it would follow that no man 
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while he stood charged with a critniual otfonce could possibly be examined 
as a witness in any criminal trial whatever. I do not think that the Legis- 
lature intended this. In this view of the case I hold that the petitioner 
was entitled to have Ram Naraiu summoned and examined as a witness, 
and that he has hi en prejudiced by the ^lagistrate’s refusal to summon 
and) examine the said Ham Naiain. Under these circumstances, I set aside 
the, conviction and sentence had before the Cantonment Magistrate of 
Allahabad, and tiuect that the pjtirionor’s case bo restored to his tile, and 
tliat lie take ir u;i at that stage wnoa he callod on the accused for his 
defence, and that then with reference to the above remarks he proceed 
according to law. 


20 A. 428 = 18 A. W.N. (1898) 96. 

APPELLATK CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon. 


ONKAli SiXGTT AND ANOTHER {Jud(fmenl-dcldor) V. Mohan 
Kuau I Decree-hold cr)J' [12th May, 180S.] 

E.rccHti‘.n of necrce-CAvtl J'roccdurc Code. 5S. UO, — D.-cr.v trnisferrcd for 

cxccntidn to Collector --Coiketor not authorized to hear ohjcctions to execution of 

decree $o transferred. 

¥ 

Hi Id tbai where -i Iccice for money h;u Uoen traiisferro I for exenulion to the 

Colk-cLor under the prevUions of s. 320 of the O^kIo of Civil rr cetlurc, the Col- 
lector le iKA autbori/;d under s. 322-A to hear ;iny objoc‘ioii by the parties 
iriteresfrd in the prorerty aovertisecl for silo ih,‘ sale of that pr‘»pcrf.v. nor is 
it any pirt of iho Colleclor’.s duty to decide whi tbcr the prop-?rty bus or has not 
been properly attached. 

The facts of this cas? suthciently appoir from the judgment of the 
Court. 

Pandit Sundar Lai. for tlie appellants. 

Babu Jofjindro Nath Chaudhn. for the rospoodant. 

JUDGMENT. 

BuilKITi' and DlLLON, JJ. — This is a case of an execution of a decree 
for money The original judgmont-debtor died since the decree, and his 
sons have been brought on the record as his [429] representatives. During 
the course cf the execution proceedings the sous, on the L9th of May, 
1897. raised an objection to the execution to the eilect inter aha, that the 
property had not been properly attached during the lifetime of their 
father, the original judgment-debtor. A date was fixed for hearing that 
objection, but neither the repi'Hsentatives of the judgment-debtor nor the 
execution creditor appeared. No stops whatever were taken to hear and 
decide the objections, and they were struck off. Snortly afterwards, the 
property being ancestral, the case was transferred to the Collector for exe- 
cution under the rules framed in pursuance of s- 320 of the Code of Civil 
Procedure The execution application was struck off the file of the Subordi- 
nate Judge on the9Gh of July. 1897. On the 20th of the same month the re- 
presentatives of the deceased judgment-debtor again raised the same objec- 
tion before the Subordinate Judge to the execution of the decree. On these 
objections the Subo rdinate Judge recorded an order to the eff ect that the 

• First Appeal No. 265 of 1897, Irom an order of Syed Muhammad Siraj ud-din„ 
Subordinate Judge of Agra, dated the 28th August 1897. 
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case bad been transferred for execution to the Collector, aod that the Collec- 
tor would issue a notice under s. 322-A and that thereupon any person who 
bad any objection to take in respect of the property advertised for sale 
could take that objection. Now in making this order the Subordinate 
Judge was wrong throughout, and it is so admitted by the learned advo- 
cate who appears for the decree-holder respondent. The Collector under 
s. 322-A is not authorized to bear any objection, by parties interested in 
the property advertised for sale, to the sale of that property. When a 
money decree is transferred to the Collector for execution by sale 
of certain property, that property is usually attached before the decree 
is sent to the Collector, and the Collector may then, under s. 322-A, 
call on all persons holding money claims against the judgment-debtor 
to come in and prove their claims, so as to enable the Collector to 
make arrangemeuts to avoid if possible the sale of Ihe attached 
property. It is no part of the Collector’s duty under s. 322-A to decide 
whether the property has or has not been properly attached. That is the 
duty of the Court to which the application for execution is made and 
[430] which transmits the decree bo the Collector. But the learned 
advocate for the decree-holder attempted to support tlio order of the Sub- 
ordinate Judge on another ground referring to the proceedings taken on the 
objection of the 29bh of May, 1897. Ilis contention was that the repre- 
sentatives of the deceased judgment-debtor having taken tludr objection 
and having failed to prosecute it could not be further heard on tlie same 
ground. In our opinion this contention is not sound and is disposed of 
under the ruling in the case of Dhonkal Snu/h v. Phakkar Simjh (l). in 
which it was diatinetly laid down that where an application for execution 
has been simply struck off without any order adverse to the right on 
the merits, that application might be renewed again and again till judici- 
ally decided adversely to the applicant. The same principle applies to an 
objection raised by a judgment-debtor to the execution of the decree. Wo 
do nob think that the fact that between the application of the 29th of May, 
1897, and the 20tli of July, 1897. execution was translerrod to the Collec- 
tor is in any way material bore. Wo allow this appeal. Wo set aside 
the order of the Subordinate Judge, and we direct him now to take up and 
judicially determine the objections taken by the representatives of the 
deceased judgment-debtor on the 20th of July, 1897. The appellants are 
entitled to their costs. 

Appeal decreed. 
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Before Mr. Justice Burkitt and Mr. Justice Dillon. 


Phol CHANI) {Decree-holder) v. ShanKAU SaRUP AND OTHERS 

{Judgment-debtors).^ [I3th May, 1898.] 

Civil Procedure Code, s. Restitution oj benefit obtained under a decree subseguenttg 

reversed on appeal — Interest allowable onamountso recovered. 

Where, io consequence of a decree having been reversed on appeal, the decree- 
holder is entitled to recover under a. 683 of the Code of Civil Procedure, any sum 


* First Appeal No. 1 of 1698, from an order of Pandit Rai Indar Nsrain, Sub- 
ordinate Judge of .Meerut, dated the 25th September 1897. 

(1) 15 A. 84. 
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which before sach decree was reversed be had been obHged [431] to pay in cxecu- 
ikjii of that decree, such dccrcc-holder is entitled aUo to receive interest on the 
amount so recoverable. Rodger v Thp- Compfoir D'E^icompfe dr P.iria (ll, Jas- 
want Singk v. Dip Singh j 2!. Ram v. Thr B^inh of Bengal (31. Bhagwan 

Singh V. XJmmatui Hnsmain i4), Avynvay'uar v. iJ/w.stram Ayyar i5f and Haiti 
Prasad V. Chalarpal Dubey Tctencd to. Meioa Kuar v. Banarsi Prasad (7) 
dissented from. 

[Appr., 21 A. 1 .] 

In this c »>c tlu3 respondents l^rought a suit against tho apnellant 
and obtained a do-.-rpe from toe C-'^urnof the Subordinate Judge of Aleerut. 
The aopellant aupealed from this decree to the High Comt, but before his 
arneal was decide I the resoondeots took out execution of their decree and 
realizied the whoie amount thereof. Subsequently the respondents' decree 
was set aside i)y the Higli Court, the suit being dismissed. The appellant 
then applied to the Court of the Subordinate Judge for a refund of the 
amount realized bv the re-^pondents under their decree which had been 
set aside by the High Court, together with interest upon the amount so 
realized. The Subordinate Judgn allowed the apnlicition except so far 
as related to the claim for interest. Against this disallowance of interest 
the ai)olicant appealed to the High Court. 

Mr. Abd}d Raoof, for the appellant. 

Bahu Jo(/indro Nath Chaudhri and Bahu Dur,fu Chamn Baucrji. for 
the respondents. 

JUDGMENT. 


BurKITT and Dillon, JJ. — In this ca^e it appears that on suit by 
the plaiotitls respondents against the appellant a decree was given against 
the latter for payment of a sum of money. The defendant paid that 
money into Court, and it was drawn from the Court by the plaintiils. 
Subsequentlv on appeal to this Court the decree in favour of the plain- 
tiffs was reversed and their suit was dismissed. 

The present proceeding is an apulication by the successful defend- 
ant appellant under s. 583 of the Code oi Civil Procedure, for restitution 
to him, with interest, of the sum [432] paid by him into Court under 
the decree, and drawn out by the plaintiff's respondents.^ 

The only question to be decided is whether the applicant is entitled 
to interest on his money dui'ing the time it was in the hands of the 
plaintiff’s respondents. On that point there have been some conflicting 
rulings in this Court. We would refer to the cases of Jaswant Siuffh v. 
Dip Sinrjh (2) Ram Sakai v. The Bank of Bengal (3). Bhnowan Stnuh v. 
Ummaiid Hasmain (4), UewaKnarw. Banarsi Prasad (7) HatU Prasad v. 
Chattarpal Dithey (6), and there is also the case of Ayuavainjar v. Shast- 
ram Aijijar (5). In our opinion, however, the case before us is concluded 
by the authority of their Lordships of the Privy Council in the case of 
Rodger v. The Coinptoir D’Escompte de Pans (1). We especially refer to 
the observations of Lord Cairns made therein, which are set forth and 
explained at length in Jaswant Singh v. Dip Snigh (2). It appears to us 
that the view of their Lordships in that case cannot have been brought 
to the notice of the Benches of this Court which held that interest could 
not be awarded under s. 583. In all the other cases there is a distinct 
mention of that case, and it is cited as the authority forawarding interest. 


(2) 7 A. 432. 
(51 9M. 506. 


(If L,R. 3C.P. 465. 

(4) 18 A. 262. 

(7) 17 A.W.N. (1997) 76. 
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Following the authority of their Lorships in that case, we allow this 
appeal. We set aside the order of the lower Court, and we direct that 
interest at the rate of six per cent, per annum be allowed on the sum 
which has been ordered to he restored to the appellant here. The appel- 
lant is entitled to his costs in this Court. 

Appeal decreed. 


20 A. 433^18 A.W.N. (1898)97. 

[433] APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon. 


ImtIAZ-UN-NISSA (Apjdicant) V. Anwar-UL LaH (Opposite Party).^ 

[16th May, 1898.j 

Act No. Vlll of (Guardian and Wards Act), s. -Appeal^Order refusing to 
direct the removal u/ a guardian. 

Where an applicant for a certificate of cuardianship applied foe a twofold r«^lief. 
namely, that ihe existing guardian might be removed and that she bersoU ru)ght 

be appointed guardian, and her appii -atiou was dismissed, it was held that no 

appeal would lie from the order of such order being an ' rder refusing 

10 direct tho removal of a guardian Mohima Chunder Biswas v. Tariyit Sunker 
Ghose (1). Pakhwnnti Dai v. Indrn Naram Singh (2) and In re Bai Harkha i3| 

referred to. 

[F.. 14 Ind. Gas. 66=195 P.W.R. 1912.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. A77iiruddin, for the appellant. 

Maulvi Qhulaju Mujtaba, for the respondent. 

JUDGMENT. 

Burkitt and Dillon. JJ.~In this case a preliminary objection to 
the hearing of this appeal is raised by Maulvi Ghulam Mujtaba for the 
respondent. His objection is that though under s. 47 of the Guardian and 
Wards Act No. VIII of 1890. an appeal is given by cl. (8) of that section 

against an order directing the removal of a guardian, no appeal is given 

against an order refusing to direct the removal of a guardian. 

To understand this case certain facts and dates must be set out. On 
the 10th of April 1897, a certificate of guardianship of the person and jjro- 
nerty of the minors was granied ro the respondent Muhammad Anwar- 
uUah On the 26th of April 1897, the appellant Musammat Imtiaznnissa, 
mother of the minors, applied to the Court, asking that she might be 
appointed guardian of their persons and property, and by a further appli- 
cation dated the 23rd June 1897. she alleged That she had no knowledge of 
the appointment on the 10th of April of Anwarullah, and prayed that his 

appointment as guardian, made on the 10th of April, might be cancelled, 

and she herself be appointed as guardian. The District Court in its pro- 
ceedings on this application removtd [434] Anwarullah, (it is said, with 
his consent) from the office of guardian of the persons of the minors and 
appointed Musammat Imtiazunnissa in his place, but refused to discharge 
or remove Anwarullali from the office of guardian of the property. That 
is the order which is now in appeal J^efore us. 

• appeal No. 19 of 1898, from aa ord»«r of P.E. Taylor. Esqr., Additioual 

Judge of Moradabad, dated the 37th November 1897, 

(1) 19 C. 487. *3) 33 O. 201. (3) 20 B. 667. 
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It was ingeniously argued by the learned counsel for the appellant, 
that tiie appeal was one under cl. (/i) of s. 47. and that by it, the 
refusal to appoint Musanimat Imtiazunnissa as guardian was called in 
question. That argument, however, is in our opinion, unsound. Before 
an order could l >3 passed appoinling Musanimat Imtiazunnissa guardian 
of the property of the minors it would liavo been necessary to remove 
Anwarulhih from that otlice. The appeal must ho considered to bo one 
against tiie Judge's order refusing to remove Anwarullali from the oibco 
of guardian of tho proiierty of tho minors. Against such an order, we 
are of opinion, no appeal lies. In tliis opinion we are supported b> the 
case of }fohjma Chumlcr lUswas \\ Tarini Sunker Ghofic il) \\'hero it is 
distinctly laid down that no appeal lies against an order of the District 
Judge relusiiu; to remove a guardian. To the same eliect is the case o 

Pakhwauti Dai v. fmha Xarain Shgh (2). That case is very much on 
all fours witii this case, inasmuch as in it the District Judge cancelloc 

that portion of the certilicate of guardianship appointing the respondent 

guardian of tho i^ersons of the minors. And lastly tlicre is the ca^e 
of In rc }hii Ifarkha (3) which was also a case m which, aftei tho 
appointment of a guardian of tho property, the 'pother of the minors 
sought to liavo tl.e appointment cancelled. The District 
to interfere with the appointment, ami the ITigh Couit held tha 
no appeal lav from tho order of refusal. Following / h. above cases 
with all of which wo are in full accordance we hold that in this 
case no appeal lies to this Court. We therefore reiect the appeal with 

Anueal disniinfied. 


20 A. 435=18 A.W N. (18<^8) 101. 

[435] APPELLATE CIVIL. 

Before Mr. Justice llnrkitt and Mr. Justice Dillon. 

% 


LACHMIN KI-AK and ANOTHK.lt CkTH 

Prasad {DecreeJiolderi." Il/th May, lS.,t8J. 

HndnLau-Joint nMu :a,uU,, or set f-acq,n,ed property -ae,u:rnl 

edocalio,. acyuM at thr . , 

Brld tb.,t tl,e nl,r. b.cl fhit A m»mb.r of o joior H.nda t.m.lv h^d ao.|n,rcd 
.c«ti'n 8cn..mlcd«c..,tioAof!,aotvervodv^^ ohao.cter , ho expon.o o 

funds would not have the result of makiOR all the subsequent 

the joint hm _u-_ ioint family procertv. but tbev would rom.ain hlfl self- 

VX Snorayad Cketty 14, .nd 

KriXl^i Mahadi', v. Uoro SldhaJrv (3) rc/erred to and f..llo™cd. 

■R aa A QOS (3i.s) = 7 A L J. 216 (224)=5 Tn.L Ca^. 400; 13 C.P.L.R- 115 (117); 22 
^ ' A W K. (1902), 20 ; 8 Ind. Gas 030 (0341 = 4 S.L.R. ICl.] 


The facts of this case sufficiently appear from the judgment of the 

^““Alunshi Ham Prasad and Pandit Moh Lai. for tlie appellants. 

The Hon’ble Mr. Conian and Pandit Bandar Lai. (or the respondents. 


• First Appeal No. 252 of 1897 from an order of Rai 
Judge of Cawa^re, dated the 29th September 1897. 

11)19 0.487. (M 

(4) 1 M. 252. 15) 15 B. 32. 


Kifiben Lai. Subordinate 
(3) 20 B. 667. 
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JUDGMENT. 

Burkitt and DlLLON. JJ. — This is an appeal from an order of the 
Subordinate Judce of Cawnpore, by which it was decided that certain 
moveable property was liable to attachment and sale in execution of a 
decree obtained by the respondent against the representatives of one 
Khurshed Bahadur, deceased. In a previous case in this Court it was 
decided that tlio decree could not be executed against any ancestral joint 
property of the family. The question now to be decided is, does the pro- 
perty sought to be sold come witliin that description, or is it to be treated as 
iaving been the self-acquired property of the debtor Kluir.sbed Bahadur. 

The following genealogical table shows the mem'nors of the family : — 

[436] Bhola NATII. 

I 


Ram Narain 
died Doc. . 1^^77. 


Shco Narain 
died All".. 1S74. 
No male issue 


Jai Nar liti 
died after 181)0. 
No male issue. 


Raj Bahadur 
died Oct., 1870. 

1 

Khurslicd Bahadur 
died Feb., 1890. 

I 


I 


I 


Naw.il Behari 
uZiUs Nauniba) 
died 187(>. 


Cbail Behari. 
defendant- 
appellant 
(minor). 

The property in dispute consists of a house in Cawnpore and of two 

villages. Admittedly that property stood recorded in the name of Sheo 

Narain, the second of Bhola Nath's sons. On his death it was trans- 
ferred to the name of Nawiil 13ehari. then an infant. There is soino 
dispute as to how that transfer was made. Tlie respondent, through his 
witness Jiwan Ram, set up a nuncupative will alleged to have been made 
by Sheo Narain. Wo do not believe the allegation as to the will. Wo 
do not believe that any will was formally made, even in the loose foi-m of 
a nuncunative will. Wo believe that tlio evidence of Jiwan Ram lias been 
constructed to fit and account for the fact that after Rboo Narain’s death, 
the property in dispute was recorded in Nawal Bobari’s name. Tiie 
latter was a groat grand-nephew of Shoo Narain. During his father's 
life-time he had no claim whatever to succeed to Sheo Narain’s estate. 
But we are quite prepared to believe that Sheo Narain and his lirother 
Ram Narain (who survived him for more than throe years) <!id arrange 
that the property should be transferred to Nawal Beliari. Both tlio 
brothers must have been anxious ro save the property from getting 
into the hands of Khurshed Bahadur, who had taken to a licentious, 
immoral and debauched course of life, as mentioned in the judgment of 
this Court in F. A. No. .Ofi of 1893. decided on the 29th January lH9(i. 
The minor boy Nawal Behari [437] unfortunafoly did not long survive 
his great-granduncle Shoo Narain, and predeceased his great grand- 
father Ram Narain. On the boy’s death his father Khurshed Bahadur 
inherited the property in dispute. 

The question we have to decide is — What was the nature of that 
property in the hands of Sheo Narain ? For the appellants it is contended 
that the property was a portion of the joint undivided property of a joint 
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Hindu family, possesses! as such of i-his and of other property. On the 
other hand, the contention for the respoodent— a contention which has 
been aliirmed by the lower Court— is that the property in dispute was the 

self-acquired propevi v of Sheo Narain. . . , -p / 

As to the early history of the family there is little, if any, room for 
doui)t. Their ancestral house is at Belhaur, in the Cawnpore district, 
and that house is at present the joint and undivided property of Bhola 
Nath s descendants in the male line. It is perfectly clear that there has 
been no partition of the ancestral house. The three brothers went out 
into the world and olitained employment in the Commissariat Department, 
and in course of time each acquired considerable wealth. They are not 
siiown to have had any assistance from the joint family funds excepting 
their support in early years and the usual rudimentary education. It is 
not shown that any money was raised on the ancestral house to start any of 
them in life. Tliey did not work jointly, each being separately employed, and 
no one of thorn is shown to have had any concern with the savings an 
accumulations of either of the other two brothers, though no doubt funds 
mav have been remitted by one or other to the othei's for investment. 
Such being the case, we have no doubt that the property m dispu e was, 
when in the hands of Sheo Narain, his self-acquired propoHy oyer which he 
had full powers of disposal. It was argued for the appellant that because 
Sheo Narain was educated when a boy at the family exf^nse. all his suhse- 
quent earnings and accumulations remained joint family property. This 

contention is described by their Lordships of the 
[438] Pa, diem Valoo Chettu v. Pa, diem i>oor,jah UwlUj (1), as being a 
■ somewhat startling proposition of law." and their Lordships expressed 
their disapproval of some cases in the Madras High Court which went 

that far All the cases on the point have been very f^ly considmed and 
discussed by the Bombay High Court in the case of Krishnaji Mahadev 
V More IWiadeu (2), in which it was held with respect to a 
Lch the same nosition as Sheo Narain that as he had received on y a 
“dtLntary education from the joint family funds his earnings were self- 
acauired as also was any property purchased with tlios- earnings, T e 
fruits of In ordinary elementary education could not, it was held, be regarded 
as the “ gains of science" acquired at the expense of ancestial 

Having fullv considered the rule laid down in the cas^s cited above, 
we find ourselves entirely in accordance with it. Following that lulo, we 
hold in the present case that the property in dispute was the self-acquiied 
nropertv of Sheo Narain. It follows, therefore, that both m the hands of 
Nawal and of Khurshed it was self-acquired property and liable as such 
to be seized in satisfaction of the respondent s decree. We dismiss t^his 
apeeal with costs to be paid out of the proc-eds of the property is dispute. 


(1) 1 M* 252» 
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Before Mr. Justice Burkiit. 


Bansidhah (Plaintiff) v. Dip Singh and others (Defendants)." 

L19th May. 1898.1 

Lambardar and co sharer — Powers of lannardar to deal with co-parcenanj lands —Lease 
of such lands for ten years at an inadcjuate rent. 

Held, that a lambacdar has oogensnl p»>ver tograntany lease of co-parjenary 
lan«.i b ‘vond such as tbu nircumst^nc-’S of the particular year or the particuUr 
season oiay require Jogan Nath v Hardual {)) followed. 

[R 29A 20=3 A.L.J. 639 = A.\V.N. (1906j 257: ‘29 A. 551=4 A. L-J. 638 = A.W.N. 
41907J 165 ; D., 3 A.L.J. 655 = A.VV.N. <i906) 277.] 
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In this case the plaintiff was owner of almost the whole of two 
mahals known as Bangar and Kliadar in mauza Ghitaura [439] Moliiud- 
■dinpur. The small residue was owned by the defendants, one of whom, 
Puran Singh, was the 1 tmbardar. Owing to disagreements between the 
plaintiff and the lainbardar the plaintiff apolied for partition of his shares 
in these mahals. Puran Singh filed objections, which were disallowed in 
respect of mahal Bangar, but allowed in the case of mahal Khadar. Sub- 
sequently Puran Singh executed a lease for 10 years of the munj grass 
produce of both mahals at an annual rent of Rs. 1‘2. After tlio nartition 
proceedings had been concluded, all but the actual putting of the parties 
into possession of the shares allowed to them, the plaintiff filed his suit 
for cancellation of the lease given by Puran Singh. The Court of first ins- 
tance (Additional Muosif of Meerut) dismissed the suit. The plaintiff' 
appealed. Tlie Lower Appellate Court (Additional Subordinate Judge of 
Meerut) dismissed the appeal. The plaintiff appealed to the High Court. 

Pandit Sundar Lai, lor the appellant. 

Pandit Moti Lai, for the respondents. 

JUDGMENT. 


BCRKITT, J. In this case it appears that one Puran Singh, the 

lainbardar of a village which WAS under partition, and to the partition of 

which his objections had been disallowed on the 8th of August. 1894, 
granted on the 24th of December of the same year, a lease, for a period 
of no less than ten years, of more than 400 bighas of land producing 
valuable munj grass, at the utterly inadequate rent of Rs. 12 per annum. 
The Subordinate Judge says, and perhaps with truth, that no fraud was 
nroved • but in my opinion we have only to look at the lease itself to see 
t^bat it was given by a disappointed litigant, whose power as lambar.iar 
was soon about to caase, with the intention of damnifying his successful 
ODDonent in the partition proceedings. For that reason alone I would 
Alrert the lease to be set aside ; but. further, there is distinct authority in 
this case m the casq o( Jagan Nath v. Uardyal (l). in which it was dis- 
tinctly ruled that a lambardar baa no general power to grant any lease of 
oo-narceoary land beyond such as the circumstances of the particular 
vear or [440] particular season mav require. That no doubt was a case 
of a perpetual lease, but the reasons for the decision apply with equal 
strength to the ten year s' lease in the present case. I fully concur in 

• R-c .nd Appeal No. 344 of 1897, Icom a decree of Babu Prag Das, Additional Sub- 

Tiidfle of Meerut, dated the 26tb February iS97. confirming a decree of 
Thakac lidit Narayaii Sinha, Additional Muiisif of Meerut, dated the 23rd December 

iW 17 AAV.N. 118971 207. 
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1898 the rule of law lai<i clown in the case just cited, and, followlog the 
Mav 19. principle contained in it, I set aside the decrees of the two lower Courts,. 

and. allowing this appeal, I give a decree in favour of the plaintiff appel- 

AppeL- lant. I cancel the lease dated the 24th of December, 1804, so far as it 
LATE concerns an area of 144 bighas 7 biswas and 13 biswansis pukhta 
Civil, mahal Bangar of Chitaura Mohiuddinpur, and I direct that 

possessioi^ of that area l >0 given to the plaintiff appellant by the dis- 

20 A. 438= possession of the defendant lessee. The plaintiff' appellant will have- 
IB A.W.N. ij[g costs in ciiis Court. 

(1898) 103. Appeal decreed. 


20 A. 440=18 A.W.N. (1898) 108. 

REVISIONAL CRIMINAL. 
Before Mr. Justice Aikman, 


Qcpen-Empress V. Nihal Chand.* [26th May, 1898.] 

id -Vo. /o/ 1979 (/n/Iian Sram^ icij, s. Gl— Pro'^issoj-f/ note-person receiv- 
inrj an undcr-stamped promissory note not liable under $. 61. 

Under R. G1 of Act No- I o£ 1879 the “person accepting'’ a promissory uoto 
not duly stamped is the person who executes such note as acceptor, not a per-son 
who merely receives the note. The mere ceeeiver of an unstamped or insuflSci* 
cntly stamped promissory note is not as such liable to anv penalty und^r this 
section either as principal or abettor. Qiteen v- Qulam Husain Saheb II) T'he 
Queen v. Nadi Chand Poddar (‘2). Empress v. Janki \3). and Empress v. Oopal 
Das (4) referred to. 

[R., U.B.R. (1904). 2Dd Qt., Stamp, p. 1.] 

This was a reference made by the Sessions Judge of Saharanpur 
under s. 438 of the Code of Civil Procedure. The facts of the case suffici- 
ently appear from the judgment of the Court. 


JUDGMENT. 

AikMAK, J. — This is a case reported for the orders of this Court by 
the learned Sessions Judge of Saharannur. It aopears [441]that two men, 
Makunda and Chanda, were indebted to one Nihal Chand. In payment 
of their debt they gave him a promissory note which was not duly 
stamped. Nihal Chand, it appears, sued in a Civil Court on the promissory 
note and there the breach of the stamp law was discovered. The matter 
haviia" been brought to the notice of the Collector, the prosecution of the 
makers of the note, as well as of Nihal Chand. was directed. This prose- 
cution resulted in all three being convicted of the offence punishable 
under s. 61 of the Indian Stamp Act. 1879. The Magistrate sentenced 
Nihal Chand to a fine of Bs. 35, or in default to 15 days’ rigorous im- 
prisonment. 

As the offence of which Nihal Chand was convicted is an offence 
punishable with fine only, the imprisonment in default ought to have been 
gjjjjple see ss. 67 and 34 of the Indian Penal Code. This mistake the 

Magistrate himself subsequently discovered. 

The learned Sessions Judge has submitted the case to this Court 
with a recommendation that the conviction of Nihal Chand should be set 
aside as illegal. In my opinion the learned Sessions Judge is right. The 


{!) 7 M. 71. 


* Criminal Revision, No. 227 of I896. 

(2) 24 W.R. Cr. 1. (3) 7 B. 82. (4) 3 A.W.N. (1833) 145 
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material part: of the seobion under which Nihal Chand has been convicted 
runs as follows : — “ Any person drawing, making, issuing, endorsing or 
transferring or signing, otherwise than as a witness, or presenting for 
acceptance or payment, or accepting, paying or receiving payment of, 
or in any manner negotiating any bill of exchange, cheque or promissory 

note without the same being duly stamped shall for 

every such offence be punished with fine which may extend to five 
hundred rupees.” The Magistrate has apparently looked on the word 
” accepting ” here as equivalent to receiving. ^But, as was held in 
Qiieen v. Giilam Hussain Saheb (1) " the term ‘ accepting ' in s. 61 of 
the Stamp Act does not mean ' receiving,’ but ‘ executing as an 
acceptor.'” In the case The Queen v. Nadi Chand Poddar (2) 
Jackson, J., observed : — If an instrument called a [442] promis- 
sory note or other document of that kind, and as such liable 
to the duty imposed by the Act. is not duly stamped, it appears to 
me that the person subject to penalty is the person who makes it, and 
not the person in whose favour it is mane.” That was a prosecution 
under s. 29 of the Stamp Act then in force, namely. Act No. XVIII 
of 1S69 which does not differ materially from s. 61 of the present 
Act It’ was there held that the person in whose favour a document not 
duly stamped is made, incurs the risk of being debarred from producing 
it in evidence, but does not render himself liable to penalties under the 
fourth chapter of the Act, It has been contended that m such cases a 
nerson who receives a document not duly stamped abets the commission 
of an offence under s. 61 ; but. as was remarked in the case impress 
V Janki (3) “ it is not abetment of the execution of an unstamped docu- 
ment to receive it, any more than acceptance of stolen property is abet- 
ment of theft.” This *case was followed in this Court in Etupress y. 
Goml Das (4). I think the view taken by the learned Sessions Judge is 
ricbt I quash the conviction of Nihal Chand for an offence under s. 61 
of Act No I of 1879 and the sentence of fine imposed thorounder, and 
direct that the fine, or such portion of it as may have been paid, bo 

refunded. 


1898 

May 26. 

Revi- 

SIGNAL 

Criminal. 


20 A. 440 » 
18 A.W.N. 
(1898) 108. 


20 A. 442 = 18 A.W.N. (1898) 110. 
APPELLATE CIVIL. 
Before Mr. Justice Blair. 


Fateh Chand and others {Plaintiffs) v. Mansab Rai {Defendant).'^- 

[6tb June, 1898.] 

Procedure CorJe, s. 53~Verincation of plaint- Plaml verified when in an in- 
compleU siaU^Antendment of plaint. 

Thfl substantial portion of a plaint, consisting of ihe stalomont of tho claim 

and the prayer, was written upon two sheets of plain paper and 
vlrified*^ by the plaintiffs. Subsequently to tho affixing of the plaintiffs’ [443J 
rf^nrtnres a front sheet, consisting of a piece of stamped paper with the name 
1 the Court and the names and addresses of tho patties, was added, and tho 

plaint thus composed ffled in Court. 

No. 376 of 1897, from a decree of Rai Shankar Lai. Subordinate 

T.,d*rA Af StSiaranpur. dated the 3rd March 1807, reversing a docreo of Munshi Shiva 
Lh?r Munsif of Kaiiana. dated the 26th February 1696. 

ii* « vf 01 (2J 24 W.R. Cr. 1. 

(3) T b/82 ® 
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Held, that the veriecatioo defective ; bub that the suit ought not to have 
been dHmiS'sed. The plaintifls ought to have been allowed an opportunity of 
amending the plaint by making a proper verification. 

[R.. ]5lnd. Cas. 5R3 f584J.] 

The material facts of this case, as stated in the judj'ment of the 

Lower Aopellato Court, are as follows : ^ , ■ .-cc ■c' 4 . u 

“ The plaint p'lrports to have been verified oy the plamtm haten 

Chanel at Kairana on the Ifith July 1895, by the plaintiff Ranjit Singh at 
Gadhi Husenour on the 13th July, and by Musammat Shibbi, next friend 
of Somat Vrasad. minor plaintiff, on the 11th ^ July at Saharanpur. It 
was presented to the Court of the Munsif of Kai**ana on the Inh July 
1895. It purports also to b-ar the signatures at another place, but it is 
not expressed when these signatures were affixed. The plaint consists of 
three leaves, and the signatures and verifications are contained on the last 
leaf, anil the plaintiffs’ signatures are wanting on the leaves, 

tliough rule 424. clause (5), of the rules of the 4th April 1894. 
the High Court, required the plaintiffs’ signatures on each leaf, ihe tirst 
leaf is the stamp paper used to denote the Court-fee. It was purchased at 
the Kairana t.hsil on the 17th July 1895. The stamp piper contains he 
name of the Court and the names, description and place of abode of the 
parties. If. should also have contained a substantial portion of the state- 
ment of the claim, according to the said rules, but it does not. 

The Suboi-ainate Judge found Ir. is evident th it the particulais 

stated on the first Icuf. namely, the siamp paper, were not 

plaintiffs. I find that neitlur the verification nor the signatures of tiu 
plaintiffs apply to what is written on the first leaf, which was not in 
Listence wfien they were apparently affixed. Musammat Shibbi deposed 

that she affixed her mark on three 

on the plaint and on the vakalatnama. dated ^>.0 7th July 18.hj. t-ho'o 
Tot inv to show that the plaintiffs' signatures [ 4 M] were affixed on the 
17th July 1895, or on dates different from those o the verificafions. The 

verification had been affixed before the 17th July 189 j. 

Ou these findings the Lower .Appellate Court came to the conclusion 
with reference to the ease of Kalesar Nathv. Ayo^-yanH). tint he p amt 
was void ni imtio and incapable of amendenent and dismissed the plain- 
tiffs' suit. The plaintiffs thereupon aupealed to the High Court. 

Pandit Moti Lai, for the appellants. 

Maulvi Abdul Majid, for the respondent. 

JUDGMENT. 

1893 ^°^(Oa 7 if/rt Sahai v. Muhammad Ah J an Khan),* [4 45] jeciffed 

— 20 A. 444 N. 

* The iudgment in this case was as follows : 

a atk-mv'j .TJ — Thesuiboubof which tbi^ apoe^l baa arisen bas becD 

BANERJI ^ Judge on the ground that the plaint filed on behalf of the 

dismissed ° i siffned and verified. What rook place wa*! this The 

plaintiffs was no p p .j. and verified at the 

plaint WHS drawn up . . ^ the Code of Civil Procedure ; this was 

foot by the * ' Rui^ndgbahr They sent the pUint to a pVider .*t Meernt for 

done by the d in ^he Cnurr. r^her. ThJ oUader insvad of atiar^h.-v -o 

55'’ Krth° .tlX paper req^ for the Court fees ooyable on .he pU.nt, as h. 
the ^ QUt the first sheet and traosc-ibed the cootenls of it on the 

So paper This was oertaiuly a reprehensible proceeding on the part of the plead- 

^ ^ (1) U A. W. N. (1894) 95, 
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on the 9th of December 1895. and the other is F A. No 149 of 
1895 (Uunshi Fakir Vhaiid v. Mahesh Dass).^ decided on the 1st of 
April 1897. No reported cases have been cited to me which are atall on 
all fours with the matter at issue in the present appeal. I see no reason 
to differ from the conclusions of the Judges who decided those two unreport- 
ed appeals, and I accordingly make the same order which they dm 
I set aside the decree below and remand the case to the lower Court wit 
the direction that it should re-admit the suit under its original number in 
the register and return the plaint to the plaintiffs for amendment accord ng 

to law. This order is made under s. 562 of the Code of Civil Procei u . 
The Court of first instance will then proceed to decide the case on the 

Anneal decreed and cause remanded. 


1898 

JUNE 6. 

Appel- 

late 

Civil. 


20 A. 442» 

18 A.W.N 
aSBB) 110 


er ; he sh;«ld have known th a the pUmt ,o CotM vas d 

Ihe plaintifis hHd signed matter which had been 

matter which piaii.i 1.1 ihis case as filed was tbe.efcre 

delecnvo. r it s.-od ; be orght not to 

the plaiut.fis the Court to return tbepU.nl before 

have dismissed the suit issues were soiUed couM not deprive the 

r.ntr o,rr^rnieit;Xi.wh'the, .....h. otherwise have had aud ought to have 
Ld of coring ‘be defect Which^ea^^^ Court with the 

We set tbo suit under its original uumher in the register and 

^'mrnThe pUinttTbe ptamh«. for amending it by signing and verdying it according 

. .oiii hfiar tbeir own costs of tbi* appeal. 

FN^'b — This note case has been followed in 15 lud. Gas. 583 (584».-Eu.] 

*• 20 A. M3 N. 

* Thft iadmiient in tliis case was as follows . u k 

^ A aikman JJ —The suit ooi ol which this appdal has arisen has been 
hANBBJiandAlKMAN. J ^ plaint was not properly verified. 

dismissed by the lowe ' ^ defective lor two reasons. First, that after the 

The filed in Court had been prepared the pUintifid.d not verify 

whole of the P*'*‘"^* j|^,g —The pUint was wiitten out on lour sheets nf fof'l«‘'aP 

it, but what wss done was ih s^ , 1 d 

paper, and ar. the R claim, took out the 

the ea contents lo be copied on the stamp papers The ^ecoud 

first two Sheets f^^g^^jorainate Judge coi.sidered thr pl.inc to ba defective is that, 

ground on which tb g ^ of the statements contained m the plaint aa 

although the as to some matters that bo had no personal knowledge. 

true to bis knowledge, . conclusion of the Subordinate Judge is erroneous. 

AS regards this second ground, accordance with the provisions ot 

The plaint on the f-ice oi it P whether the verification was a good verifl- 

the law. and lor the pu^P tmewas wholly immaterial. As to the first 

cation m Appeal No. 269 of 1893. which was a case on all fours with 

ground, ^®guv,ordinate Judge should not have dismissed the suit, but should have 

thepreaeot, f “ ^ plaintiff in order that it might be properly verified, 
returned the plaint to P getting aside the derree below, remand the rase urder 

directions to re-admit it under its origin^ 
8. 662 of tho C°de dispose of it on the merits, after causing the plaint to be 

number on verified . Coats will abide the event. 

‘“““[N B iThia uote^se has been followed in 15 Ind. Gas. 583 (684).-ED.1 
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Before Mr, Justice Blair aud Mr. Justice Burkitt. 


Nihali {Applicant) v. MiTTAR SEN AND OTHERS {Opposite Parties).*' 

(8th June, 1898.1 

Act No. IV of 1883 {Transfer of Property Acti^ss. ftG and 87 — Mortc/age^'Redemption— 
Redemption possible at ''ami lime prior to tlie passing of the order absolute under 
s. bT. 


\ mortgagor who has obtained a de'^fso for redemption of bis mortgage can 
pay in the redemption money and obtain cederoptioo at arfy cim«’until an order 
absolute under <5. 87 is made against bim. Poresh Nath Mojumdar v. R^mjodu 
Mojumdar U) and Rnfmm Uahi Khan v. Gh sita (3) referred to. 

[F., 25 A. 231 (333) ; R.. 34 A. 479 mi) ; 7 A.LJ, 953 f95G» = 7 Ind. Cas. 50; 8 lod. 
Cas. 592; 2 N.L.R. 137 (141, 143) ; U-B.R. (1897.1901). Vol. II, 582 (684).J 


This appeal arose out of an application by the defendant, judgment- 
debtor, in a suit for foreclosure of a mortgage, in execution of the decree 
asainst him. Tlie plaintiffs obtained their decree for foreclosure on the 
21st of August 1894. By that decree the judgment-debtor was ordered 
to pay the mortgage money within three months from the date of the 
decree, otherwise the mortgage would ba foreclosed. The judgment-debtor 
did not pay in the money, but appealed to the High Court. This appeal 
was dismissed, and the order of the lower Court affirmed on tlie 13th of 
August 1897. On the 6th of November 1897, the judgment-debtor paid 
the sum then due into Court with notice to the decree-holder, who refused 
to receive it on the grounds that the judgment-debtor's right to redeem 
was forfeited by his failure to comply with the order to pay within three 
months from the 21st of August 1894, which order was not affected by 
the decree of the High Court; and further, that the decree-holders had in 
virtue of their decree obtained possession of the property. The Court exe- 
cuting the decree allowed the decree-holders' contention and dismissel the 
auplication of the judgment-debtor. The judgment-debtor thereupon 

appealed to the High Court. 

Babu Duma Charan Banerji, for the appellant. 

Mr. S. S. Singh, for the respondent. 

JUDGMENT. 

Blair and Burkitt, JJ.— We concur with the judgment and 
the reasons for that judgment given by the Calcutta Court in the 
case of Poresh Naih Mojumdar v. Ramjodu Mojumdar [447] (1) which 
has been acted upon by a Bench of this Court in the case of Baham 
Hahi Khan v. Ghasita (2). In this case a decree was made under s. 86 of 
the Transfer of Property Act, but had not been brought to maturity by 
an order absolute under s. 87. The money to be paid for redemption of 
the mortgage was tendered and deposited in Court. In our opinion, if the 
sum tendered were sufficient, it ought to have been accepted and an order 
given for redemption. That must now be done. We allow the appeal. 
The appellant will have his costs. 

Appeal decreed. 

• First Appeal, No. 73 of 1898, from an order of J. J. McLean, Esq., District Judge 
of Shahjahanpur, dated the lOch January 1898. 

(1)16 0. 346i - (3)30A. 3?6. 
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PRIVY COUNCIL. 

Pbesent : 

Lords Watson^ Hobhouse, Morris and Davey and Sir R. Couch. 

[On appeal from the High Court for the North-Western Provinces, 

Allahabad,] 


1898 

May 14. 

Privy 
Council. 

20 A. 447 
{P.c.) = 2 

C.W.N. 343=1 

25 I A 13T ^ 

Hakim Muh.^mmad Ikram-ud-din {Defendant- Appellant) v. Najiban 

{Plaintiff-Respondent). [2lsti April and 14ch May. 1898.] 3M ' * * 

of villages by a wife io her husband^ 

The purchase money had not been paid on what purported to be a deed of 
sUe of villages by a Mubammadan wife to her husband for a price which, how- 
ever, the deed acknowledged to have been paid. After her death two of her 

relations, disputing the due execution of the sale, deed, sued the husband, who 
had obtained poss-^^sion. claiming, io fhe alternative, either that they should 
obtain their shares in the property of the deceased, or. if the sale of the villages 
should be maintained, that they should receive their proportion of the price as due 

to the estate left by h**c. 

The two Courts bel<jw concurred in finding that the wife, a parJa-nasHin 
was capabliof m*niglngher ova affairs, and that she had not received the 

first Court inlerrel from the state of things that the wife had in a manner 
made a gift of tbo villages lo the husband. The High Court reversed that judg- 
ment. aud decided that, with regard to the probability of influence on the part 
of the husband, the absence of any independent advice for the wife and other 

circumstances, the transaction was without tffoot. , j 

14491 The judicial Committee lournl that there had not b^en a case of undue 
intlucce exercised either made by the plaint or raised by the issues ; they found 
no evidence that the price stated was inadequate, or the sale an improvident one, 
or that the husband had been relcised from having to pay 

findings on the evidence the presumption was toat the wife intended to pass 
fhe property for some purpose, and that, the suggestion of a gift being excluded, 

the deed onerated as a sale according to what it purported to be. 

They did no-, throw any doubt mi the soun-J doctrine, laid down m numerous 
cases Lto the ohUgaf ions upon persons lakmg benefits from parda-nas?iia ladies. 

To the one surv.ving plaintiff was awarded a moiety of the price payable by 
the husband, who himself inherited the balance. 

ri> QAA — 39IAl56=14Boro. LR. 1055 — 16 C-L.J. 613 16141 = 16 

^ ■ 0.W NsKmLJ 210=12 M LT. 361 = 1912, M.W.N. 976=15 O.C.271 = 

16 Inri. Cas, 197 2 A.L J- 436 (441*. 

CONSOLIDATKD appeals, one by special leave, from uvo decrees (7th 
January 1891,' of the High Court, m the same suit, modifying a decree 
Tanuarv 1889) of the Subordinate Judge of Baieilly. 

^ Vh^ su twl brought on the 7th February 1888 by Napban and her 
•sister Zahur Begam. The latter -lie-i in 1888, and Napban was entered 
lon tb; record as Li- heir and representative before the judgment in the 
Court of tot instance. The defendant, now appellant, was the husband 
ronmami Begam, sister of the two plaintiffs, who survived her and on her 

Oanw oj.th® one g November 1887, by 

•Iwhioh Imam Begam pufpLted to have Bold them to her husband, having 

^uiou imttuji h* frtr Rs 30.000 then paid as the deed said. 

o. a. .. ™. ...» 
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were concurrent findings of fact in the Courts below, and it was not now 
disnuted that the wife, Iniaiiii Begatn, and the plaintiffs, were three 
daughters cof tl^e same mother, Waziran, deceased. There was no 
appeal preferred from the decision of the High Court that they were 
not her legitimate daughters — facts which, according to the High 
Court, entitled the two plaintiffs to one [449] moiety between them 
as their combined shares in the latp Imami Begam’s estate, the other 
moiety going to the surviving husband. There were also concurrent 
findings below that the payment rf the consideration acknowledged in 
the deed of the 0th November 1887 had not taken place. 

The princii>al question on these appeals was whether the pnrdrt- 
fiashiii wife had executed that deed with full comprehension of its effect, 
and free volition on her part that the fransachon should be carriel out, 
with tlie result of the transfer of her property to her husband. 

The facts are stated in their Lordships’ judgment. 

The Subordinate Judge was of opinion that the effect of the sale 
deed, without fhe payment of the consideration having been made, was vir- 
tually that there was a voluntarv transfer or gift of the propertv by the 
wife to the husband, which was valid, according to the Muhammadan 
Ijaw. Tins in the Judge’s view had deprived the plaintiff Najiban 
of all right to the villages, or to any part of the consideration for 
which they were ostensibly alienated ; ho therefore dismissed f.he suit. 
Both parties appealed to the High Court from the decision of the first 
Court, the plaintiff Najiban contesting the validity of the transaction of 
the 0th November 1887, and the defendant objecting to her claiming as a 
sharer in the estate inherited from her alleged sisters. The question as 
to the proportionate share which the daughters of one mother would take, 
under the'circumstancos, was decided hy the High Court as above stated, 
with the result that their decision on that point was not disputed at the 
nresent hearing. On Najiban’s appeal the decision of the Bench (SiR 
John Edge, C.J.. and Knox, J.) was given in one judgment, which dealt 
with both questions. They reversed the finding of the lower Court that 
there had i)e 0 n a gift to Ikram-ud-din. 

After referring to the written statement of the latter and the evi- 
dence. the judgment of the Chief Justice concluded as follows: — • 

[450] '* Under these circumstances the vi«w I take is that, if Mus- 
” sammat Imami Begam really understood what the transaction was, it 
'* was not the transaction which was evidenced by the sale deed, i.e., 
a transaction of sa’e ; it was not the transaction which the defendant 
in his pleadings and in his evidence nut before the Court. Although 
this lady could not fairly be described as a drunkard, she undoubtedly 
“ had impaired her health by drink. She was a person very liable to be 
’* influenced by her newly-married husband, who was many years her 
“ junior ; and although she might have desired to confer a benefit upon 
“ him, either by making a free gift of those villages to him, or bv trans- 
“ ferring them to him for an inadequate consideration, still I think wo 
“ ought not to give Ikram-ud-din a decree in respect of these villages 
unless, having regard to the circumstances, we are satisfied that this 
"old lady had independent advice, and thoroughly understood what she 
" was doing on that occasion. It has not been shown to us that this 
" lady had any independent advice ; and under these circumstances, and 
" having regard to the doubt and mystery in which Ikram-ud-din himself 
"has involved the transaction of the 9th November 1887, I think we 
should bold that Ikram-ud-din has not made out a title other than 
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" his title as heir of his wife Tmami Begam to these villages, or any part 
" of them. As the surviving husband of Imami Begam he is entitled to 
one-half of these villages ; Najiban in her own right, and as heiress of 

“ her sister, is entitled to the other moiety.” 

Mr. H. H, Cozens-Hardy, Q. 0., and Mr. H, CojueU, for the appellant. OOUi^IL. 

argued that the two villages were not part of the divisible estate left 
by the wife, but had been effectively transferre-l to the husband, who was 
exclusively entitled thereby to the property. Effect should be given to 

* ^ . I A 1 t 1. ft 


20 A. 447 

(P.C.)==2 


woman who un erstooa me transact-ion. j-ho riTeVi V 

with that of the transfer of possession was that Imaim intended L^SIJ to 
convey the pronerty ; i roof of payment of tno price was not essential in 
order to esiablish the sale. The general requirement that a pnrda- 
nashtn lady parting with her property should have the advice of some inde- 
pendent person, was not disputed ; but here it was contended that tbe 

principle had no application, for the sufficient reason that the evidence 

showed that Imami was in this instance fully competent to manage nei 
own affairs That the wife was desirous of favouring her husband would 
not of itself be any proof of the husband having influenced her unduly : 
of the latver there was no evidence. Reference was made to ^ediy v. 

■ Nedbv il) : lianee Khujcoroonisbo v. ML Boushim Jehan{2) , K/nnaru i- 
nxasaBibi v. Biisatni Bibi .3); Unjahai v. hmail Ahmed (4); Mahomed 

Buksh Khan v. Ilonseini Bibi{oL ^ ^ 

Mr J V Mayne, and Mr. G. E. A. Ross, for the respondent, argued 

that the judgment cf the High Court was right That the transacti^on 

not be sunuorted as a gift was clear, for if the wife \\ as intellio®t^t 

enough to unde. stand what took place on .ho 9th November 1887 she must 

have understood it to be a sale to her husband for value an no gd As 

a sale moreover, the husband relied upon the transaction That it 

oK/Milri now be held a gift would contiavene the general piim-iple 

:xSsed ^ v. Sha..ack.r. BkuUooJG). A d.lloren 

case would be made iiom that which was then put forwaid it the 
tra^rcUon elld be hold to be a gift The High Court was also ngbt 

in declioin" to give effect to the sale deed when the eiicumsUnces under 

vvhieh the husband sought to have it maintained were all before them. 

There was “ooneeLrient i the matter of the non-payment of the 

money A fiducibiy relation subsisted between tne parties lo tlie ^ee*! at 
tiL, the husband having on the 3rd of the same 

wife’s ceneral power as her «gent over her property [452J The wife s 

•II VvaolHi hflr secluded state, the entire absence of independent advice, oi 
.ll-health her secludeu St ,ishtlv considered, and had had the right 

Tgr^: v' &en to them by the High Court^ Thus the claim .n 

degree 01 g ^ad been rightly allowed, and tbe judgment should 

respM leferenco to transactions enter, d into by a parda-nashin 

TNaioab Syed Al, Hossein Khan f8) ; Sudisht 
LlTy'^MuesummaPsheobarat Koer (9) ; Mahomed Buksh Khan v, Hosseim 

Bibi no). _ 


(1) (1862) 6 ptt Oex and Smile. Chy. R. 377 

(3) 8 A. 266. ^ 

16) 16 l A. 81 = 15 C. 684 
17» 18 M.I.A. 419 *431). 

19) 8 I. A. 89 (48j»7 C. 246. 


(2) 31. A. 291 I307) = 2 C 184 
(4) 7 B. H. C. R. 27. 
i6) 11 M. I. A. 7 i24i. 

(8) II.A. 192 (208) 

(10) IS I. A. 81 = 18 0. 684. 
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Mr. H. H. CozcnS’Uardjj, Q.C., replied. Afterwards, on May 14th, 
their Lordshios* judgment was delivereJ by LORD Davey. 

JUDGMENT. 

In October 1887 the present appellant was married to Mussamat 
Imatni Begam ; she was then about sixty years of age, and tbe appellant was 
some sixteen years younger. Mussamat Imami Begam bad been twice 
previously married, and from one of her former husbands she had inherit- 
ed a considerable fortune, and at the date of her marriage to the appellant 
was a woman of large wealth. On the other band, the aopellant appears 
to have been a person of very small means. 

Mussamat Imami Begam executed a power-of-atterney, dated the 3rd 
November 1887, in favour of the appellant, by which she empowered him 
to collect her rents and grant receipts, and exercise other large powers over 
her property. 

few days afterwards Mussamat Imami Begam executed a sale 
deed, dated the 9th November 1837, by which she declared that she had 
sold two villages to the appellant for Rs. 30,000 : and having received the 
sale consideration in full from the aforesaid vendee, had put him in pro- 
prietary possession of the property sold, like herself. Jatnna Prasad, the 
Special Sub Registrar, in his report stated that he had attended at the 
house of Mus-[453]samat Imami Begam on the 11th November 1887,' 
and that tne Mussamat heard word by word the contents of the sale deed, 
and admitted from behind a screen the execution and completion thereof, 
and admitted that she had already received gold mohurs worth Rs. 20,000 
and the Sub-Registrar further reported that the appellant, the vendee, 
paid in his presence ten bags containing Rs. 10,000 to the Jlussamat, the 
vendor. Fifteen days afterwards she executed a power-of-attorney, dated 
the 2‘lr.h November-1887, for the purpose of obtaining mutation of names, 
the execution of which was also voriGed by a commissioner. 

Mussamat Imami Begam died in the month of January 1888, and 
shortly alterwards the present respondent and her sister, since deceased, 
alleging themselves to be the lawful sisters and co-heiresses of the ’ 
Mussamat, commenced this suit against the appellant. By their plaint 
the plaintiffs denied the marriage between the Mussamat and the 
appellant, and alleged that he had taken exclusive possession of, and 
appropriated without any title, the bulk of her moveable and immoveable 
property. As to the sale deed they alleged that the Mussamat had no 
knowledge of that deed, nor was it read out to her, nor could she have 
understood it, as she was uoder the influence of liquor, and that in short 
the sale deed being spurious, forged, and without consideration was void. 
The prayer of the plaint was for possession of the villages (including the 
two in question) and other property as detailed ; and that should the defend- 
ant prove the sale of the two villages to be genuine, the sale consideration 
thereof, instead of possession, should be awartled to the plaintiffs against 
the defendant, along with the moveable property, and for possession of the 
Mussamat’s moveable property, or payment of its value. The appellant by 
bis statemmt of defence denied the title of the plaintiffs, and relied 
on the sale deed. 

The Subordinate Judge found that the respondent and her co-plaintiff 
were the legal heirs of Mussamat Imami Begam, and, that a marriage 
bad taken nlaca between the aooellant and the Mussamat. Tne first 
finding was varied by tbe High Court, [ 454 ] who found that, although 
tbe respondent and her co-plaintiff were daughters of the same mother as 
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the Muss&mat, they were illegitimate. The result of this was that the 
plaintiffs became entitled to one moiety only and the defendant (the 
appellant) to the other moiety of the property. These findings as varied 
by the High Court are not now in dispute. 

The 4th and 5th issues relating to the sale deed were as follows : — 

“ 4. Did Mussamat Imami Begam execute the sale deed, dated 9th 
November 1987, conveying certain villages to the defendant, and did she 
do so while she was in a s mnd state of mind, or when she was not in 
her senses, but in a state of intoxication, without understanding what 
she was doing ; that is to say, whether the contents of the said docu- 
ments wore understood by her, or she was not capable of understanding 
them ? 

“5. What is the actual V tins of the prouerty so'd ? Was Rs. 30,000 
a fiction, or the actual amount of the sale consideration ? Was tlie sum 
of Rs. 10,000 alleged to have been paid in prossnee of the Sub-Registrar 
and the commissioner actually paid, or was the transfer without con- 
“ sideration ?” 

It is unnecessary to discuss at any length the evidence given on 
■those issues, because the two Courfs are in substantial aereeinent as 
to the effect of it, although they aro not agreed as to the legal result 
or consequence. Both Gouris were satisfied that the Mussamat was 
not intoxicated at the time of verification of the sale deed, and that she 
was a woman capable of managing her affairs, and that she did in fact 
manage ihem. and that she undoubtedly executed by her own hand the 
■sale deed and pow-.r-of-attorncy for the purpose of mutation of names 
being effected ; an i as to the consideration for the sale that, aUhough 
th^ Mussamat acknowledged rccsipt of Rs. 20,000, it was not in fact 
paid, and that the bags purporting to contain rupees were produced 
before the Sub-Registrar, but there Wiis no actual evidence of Dhoir 

contents, or where the rupees (if rupees there werel came from, or after- 
wards went; to, and in short that no part of the [455] consideration was 
proved to have been paid by the appellant to the Mussamat. ^ 

On these findings of facts (in which their Lordships entirely agree? 
the Subordinate Judge held that the presumption was that out of affection 
the Mussamat gave the prooerty to the appellant as a matter of favour, 
and through some policy called that gift a sale, and that, instead of a deed 
of gift, she executed a deed of sale in order to sustain the ho . our and 
respectability of the appellant, who belonged to an old i^spectable family 
of the town, to screen him from any exposure. The learned Judges id 
the High Court dissented from this view, and their Lordships agree with 
them There is no evidence nf any iutentiou to make a gift, and there is 
no suggestion in the pleadings that the villages had been given to the 
appeUant or that his wife intended to remit to him, or release him from 
parent of. any part of the purchase-money. The acknowledgment of 
th. previous receipt of Rs. 20.000 would no doubt enable the vendor to 
transmit the property to a second pirchaso-. as between 'v‘iom and the 

vendor the latter would not be entitled to deny the payment of that por^ 
tion of the purchase money ; but as between the vendor and vendee it had 

nobtheeffectof discharging him. xj. u n ^ 

But while their Lordships so far agree with the High Court, they do 
not altogether agree on the result, though probably the difference is more 
-one of form than substance The High Court seems to have thought 
that in the circumstances there was a presumption of undue inffuence on 
the part of the appellant, and that he ought bo have shown that the old 
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lady had independent advice, and thoroughly understood what she was 
doing, and accordingly the Court set aside the transaction altogether. 
Their Lordships doubt whether this was riglit, or alto<»ether consistent 
with the previous findings by the Court. There i-; no case of undue in- 
fluence made by the plamtitt’s in their plaint, or raised in the issues on 
which the case was tried : and there is no evidence tliat Rs. 30,000 was an 
inadequate price, or tuat [456] the sale was an improvident one if the 
price had been nai-l. From the flnelmgs on tin evidence their Lordships 
think it must be presumed that the Mussamat intended to pass the 
property for some purpose ; and, as the suggestion of a gdt is excluded, 
the deed must operate (ii at all) ><ccording to what it purports to be, viz , a 
sale. In coming to tfiis conclusion in the case bdore them their Lordships 
do not intend to thro\v the slightest doubt on r.he sound doctrine laid 
down in numerous cases as t) the obligations of persons taking benefits 
from a parda-nnshin lady. 

Their Lordships tnerefore will humbly advise Her Majesty that 
relief bo given to trie surviving plaintiff (the present respondents in accord- 
ance with tlie fourth paragraph of the prayer of the plaint, and for that 
purpose the decree of the High Court be varied by inserting after the 
words “specified below” tlie words “except the two villages Jabida 
Cbapri, with the garden and houses, and Pachtaur, in the pargana of 
Nawabganj, bu'; including the sum of Rs 15.000, being one moiety of 
the sum of Hs. 30,000, the nrice of the said two villages, payable by 
the defendant” and after the words “ date of possession” tlio words 
and together with interest on the said sum of Rs. 15,000 from ohe 9ih 
' November 1887 up to date of payment” at tlie rate usually allowed by the 
Court, and instead of the wor-is ' the amount whereof shall l)e ” the 
words “ the resoective amounts of suf.di mesne profits and interns, to be.” 
and that in all other respects the said decree ought to be nflirmoJ and 
the appeal dismissed. 

.\s I'll-* appellant came before their Lordshios to claim the prouertv as 
a gift without any payment, and never in the course of the proceed- 
ings offered to pay or give credit for the price as part of Mussaraat Imami 
Begam's estate, their Lordships will not advise Her Majesty to make any 
alteration in the disposal of the costs by the Hign Court, and for che 
same reason, a'ld because the respondent has substantially succeeded, 
they do not think th‘it the variation made by them in the decree should 
relieve the [437] appellant from the payment of the c jsts of these appeals, 
which the appellant must therefore pay. 

Appeal allowed, decree varied. 


Solicitors for the appellant: Messrs. Ranken, Ford, Ford and Che.^ter. 
Solicitors for the respondent: Messrs. Pyke and Parrott. 
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20 A. 457 = 18 A.W.N. (1898) 112. 

APPELLATE CIVIL. 

Before Air, Justice Bluir and Air. Justice Burkitt. 


Abbasi Begam {Plaintiff) V . Apzal Husen and another 

{Defemhints).* TJth June, 1896.] 

Muh7vvnn.dan taw -Pre-emption— Tal'ib-i Reference to talab-i-mawasibat 

necessary. 

A ore-6Tioboc cUiiamg pfe-fl nabioa undic the Mahamm^dta lav7 is bound at 
thM time when he m kes his lalih.vxsfUishh'id to state distinctly that he has 
already made taUb-i-mnwasibot. Rajjub Ah Chopedar v. {.hutta^ Uinrn 

Bhaira (1) folio ved. 

IF.. 20 A. 499.] 

In this oase the appellant, a Muhammadan lady, waa plaintiff in a suit 
for pre emption, in respect of a share in certain zamindan and house pro- 
perty Tne Court of first instance (Munsif of Hawaii, Bareilly) decreed 
the claim. The defendant vendee appealed. The lower appellate Court 

(Distrtet Judge of Biieillyl decreed the appeal and dismissed the suit 

The District Judge found that, whde the plaintiff had, on hearing of the 
aale which gave rise to her claim for pre-emptioo, at once declaiad that 
u thereby making the l,ilab-i-mawasibat properly according 

she was the sfmA. therebyjiait g talab-,-ishUshhad. which 

^^:i .rThrou .h agenr omrtted to refer to the fact of the talab-,- 
; havine been inlde The learned Judge accordingly held, that 
reTricfformalitiL required by the Muhammadan law had not been com- 
pLd Wi'h! and, as [458] stated abo^, dismissed the plaintiff s suit, 
plaintiff thereupon appealed to tUe High Court. 

Mr. Aviir-ud-din, for the appellant. 

Maulvi Ghnlam Alujtaha, lor the respondents. 

JUDGMENT. 

Or ond BauKITT, JJ.— This is a second appeal of a plaintiff in 
- Lu The lady who is the pre-emptor and appellant hero 

a pie-ami , . finding of the lower appellate Court timt she has 

'’“r tuffy stl sfied the require, nonts of the Muhammadan law in making the 

adv was inside her heiise when she received ictelligence of the 

^ ntion which gave rise to her pre-emptive right. She at once de- 
transaction That is beyond doubt a sufficient compli- 

^ the roauiroments of the law as to the immednuo demand., 

ance w < instructed aa aaeot to communicate to the vendee, who 

‘ utSe ‘imtse! her intention of exercising her right. The learned 
Judge says that certain persons aupear to have accompanied the agent as 
canJ It is admitted that when the second demand was made to the 
Tendre no words were used referring to t he prior dem a nd which had been 

. ^cond Appeal No. Sfll of 1896 from a decree of E.J. Kitts, Esq., District Ju^dgo 
of BmX dated the l8th February 1896. reversog a decree olMunshi Girraj K-sbore 
mit MuJsif of Hawaii, Bareilly, dated the 4th Dec'^mber 1895. 

1 r JJ B.— The date of the judgment as given in 18 A.W.N, (18991 112 is 1898, 

Time 9, This seems to bo the correct date —ED.] 

* See /Ifi yfuhammad Khan v. Muhammad Said Husain (18 A. 309)-ED. 

* (1) 17 C. 643. 


18961 
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made inside the house. This is found by the Judge to be an insufficient 
compliance with tlic law. We think that he was right for the reasons 
set forth in the judgment of the Full Bench of the Calcutta Court in the 
case of Rujjuh AU Chopedar v. Chundi Churn Bkadra (1). The decision 
of that Court is one in which we concur. We are informed that tbia 
ruling has been followed in other cases in this Court.'*' 

We dismiss the appeal with costs. 

Appeal dismissed. 


20 A. 459 = 18 A W.N. (1698) 117. 

[459] APPFJjLATE CRIMINAL. 

Before Sir Louis Kershaw, Kt., Chief Justice^ and Mr. Justice Knox. 


Queen-Empress v. Prag Dat and OTnERS.+ 

[13th June, 1898.] 

Criminal Procedure Code (1SS2), s. Ul— Appeal by Government from an acquittal on 
the sauie footing as an appeal Jrom a coninclion —Act No. XLV o/ ISfiO, ss, 96 
et scq — Right of private defence. 

When a body of men are determined to vindicate thoir rights or supposed rights 
bv uiU-isvIul force and when they engage in a fight with men who. nn the other 
band, are equally determined to vindicate by unlawful force their rights or sup- 
posed rights, no question of self-defence arises. 

In the Code of Criminal Procedure there is uo apparent distinction between 
the righ'i of appeal against an acquittal and a right of appeal against a con- 
viction. Empress v. Gayadin {2), and Queen-Empress v. Qobardhan (3> 

referred to. 

[F.. 24 A. 143 (1451 ; R.. 21 A. 122 (1241 ; 24 A.W N- (1904) 113 ; 35 0. 3G3 = 7 C.L.J. 
359 <364) = 12 C.W.N. 384 = 3 M L.T. 385 = 7 Gr.L.J. 256 ; 97 
R. 1904 (Cr.l = 1 Cr. L.J. 1022 = 2 L.B.R, 303 ; U.B.R. 1905, 2ad Qr., Penal Code, 

p.’21: D.. 10 0.0- 196 (199J.] 

The facts of this case are fully stated in the judgment of the Court. 
The Officiating Government Advocate (Mr. A. E. Ryves), with whom 

Messrs. C. Dillon and B. E. O'Conor, for the Crown. 

Mr. W. Wallach and Babu Joyindro Nath Chaudhn, for the respond- 
ents. 

JUDGMENT. 

Kershaw, C.J., and Knox, J.— This is an appeal presented by the 

Government Advocate from an original order of acqui tal passed by the 

Sessions Court of Farrukbabad. That Court had before it s^ Chaube 
Brahmans, all relatives, and a Gadaraya. the servant of the Brahmans, 

charged with offences under ss 148 and 302 o the Indian Penal Code, 

committed at Madhonagar on the 23rd of July 189 1. , . 

There can be no room for doubt that the case is one of conflict 

between the Thakurs and Chaube Brahmans of Madhonagar^ They are 
at dispute over a strip of waste land. The Chaubes assert that the land 
appertains to a grove which is admitted to belong to them. The Thakurs, 
on the Other band, maintain that the disputed land is part of their culti- 
vation, which as a fact does adjoin it. 


• See Akbar Busain v. Abdul JaUl .16 A. 383)- 
t Crimioal Appeal No. 323 of 1898. 

(1) 17 C. 543. f'^) 4 A. 140 
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[460] On the 23rd of July the dispute betweea the parties resulted in a 
fight, and in this fight one Ajudhia, a servant of the Thakurs, was shot 
dead. Laltu, the Gadaraya, is charged with having fired the gun. The 
prosecution says that he fired in pursuance of the common object of -the 
Brahmans, who were attempting by show of force to enforce their alleged 
rights over this strip of land. Hence the charge laid under the sections 
above quoted against all the seven respondents. Both the Tbakurs and 
the Brahmans have been arrested on account of this disturbance. 

As usual, in cases of this kind the police have found it difficult to 
secure independent testimony of what did take place. Those of the 
villagers who were present and looking on, would probably by sympathy 
and bias, be so attached to one or other of the disputing parties that it 
would be hopeless to get disinterested and reliable evidence from them. 
Three witnesses have been found, a barber and a weaver of Bhawan Sarai, 
and a carpenter of Akramabad, both of them villages within a mile’s 
distance from Madhonagar. It is nod suggested by the defence that any 
one of these three is suspscted of bias or oartisanship. lb is upon their 
evidence that the Sessions Court acquitted the Brahmans, and it is upon 
their evidence that the Government .\dvocab 0 asks us to convict the 

Brahmans. 

We have examined this evidence most minutely, and liave been 
assisted in doing so by careful criticisms on the part of the Government 
Advocate and the learned counsel who aopears for the accused. Undoubt- 
edly these statements differ in points of detail, but they all agree on the 
following facts:— That the Thakur party consisted of from thirty to fifty 
men. and that one of that party had a gun and the rest were armed with 
lathis ; that on the other side ware arrayed the seven ticcused ; one of them, 
Laltu, 'carried a gun ; the others had nothing in their hands except that, 
according to Chedda and Buddha, they carried sticks. All agree in saying 
that the Thakurs gave orders for the demolition of a thaonla, or mud wall, 
probably three feet high, round a neem tree : that upon this the Chauhes 
interfered and begged that the matter be referred [461] to Court. Words 
ensued, then blows, and almost immediately Laltu fired at Ajudhia on 
the Thakur’fl side and shot him dead on the spot. Upon this all are said 
to have run away. The defence put forward on behalf of two of the 
accused is an alibi. The others say that they went to the assistance of 
Ganga Bakhsh ; that they were beaten : that they had no weapons of any 
kind, and beat no one. Ganga Bikhsh says he was on the spot gathering 
flowers ; found the Thakurs intent upon demolisliing the thaonla : 
remonstrated, and was beaten and became unconscious. Laltu says he 

carried no gun on that day. ,, , , 1 f i.u j » 

The contention of Mr. iraf/acn, who appeared for the defence, is 

that upon the evidence of these very three witfiessos, ibis established that 
the Chauhes were on the spot for a lawful purpose : that they continued 
throughout a lawful assembly, that Laltu did nob come on tlie spot with 
them, but after them and quite independently. Laltu had been out 
shooting birds, and his act, even according to the witnesses for the 
Crown, was an independent act done in the lawful exercise of the right 
of private defence. He accordingly contends that none of the accused 
was guilty of any cffHnce. and that the order of acquittal passed by the 
Sessions Court of Farrukhabad was the right and proper order. He 
further contended, on the authority of Queen- Empress v. Gayadin (l> 
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aud Queeri'Eviprcss v. Chotu (1) that this Court has held that the extra* 
ordinarv rowers conferred Ijy s. 417 of the Crirainal Procedure 
Code, should be most sparingly enforced, and in respect of pure decisions 
of fscf-, only in those cases where, through the incompetence, stupidity 
or T^erversity of a subordinate tribunal, such unreasonable or distorted 
conclusions have been drawn from the evidence as to produce a positive 
miscarriage of justice. In the present case, the judgment cannot be said 
to be open to any of these criticisms, and is therefore not a judgment to he 
interferred with. 

Toon turning to the judgment we find that the reasons given 
by the learned Sessions Judge for acquitting the accused are that 
[462] bliey were » lawful assembly; that Lalr.u tire 1 and was jastified in 
firing, and he had re>i«on to apprehond that th« Brahmans might otherwise 
be killed, and that i hei efore there was no riot committe 1 ; and it has not 
been shown that Ajudhia was shot in nursuartce of any common object of 
the nsscinbly of Chaubes, or that the shooting was contemplated by the 
Chaubes as likely. 


The contention that Laltii did not form part of the assembly of 
Chaubes, bub came up indpen lently, is based by Mr. Wallach nnon a few 
words which occur in the cross-examination of the witness Buddha. They 
are to this etl’ect : — 


“ I saw Prag Dat and Becha Lai (both of them Chaubes) when they 
came up. Laltu came afterwards. He came from shooting somewhere 
from the direction of the grove south.” The other two witnesses say 
simply that they saw the Cbanbes opposed to the Thakurs, and among 
tUn Chaubss was Lalm. Gadariya. Even Buddha places Laltu among 
the Chaubes from the very commencemenb of the fight. Laltu was a 
servant of the Chaubes, and we are satisfied, without any question of 
doubt, on tlie evidence of all three witnesses compare 1 together, that 
Laltu was there in concei t and full undorstaDtiing with the Chaube party. 
His prompt appearance on the spot, and the piecisioo and readiness with 
which he, only a servant, acted in concert with his masters, satisfies us 
that all seven were acting witli a commou understanding and common 
intent, and that intent was to urevent the domolibion of the thaonla, if 
possible without violence, if neceitsary by resort to violence, and to extreme 
violence. We cannot leave out of consideration that the dispute was 
nractically over the removal of a mud wall which could have at any 
DQomeut been recoostructed at a nominal cost, and the demolition of which 

would not dissipate all possibilities of recovery of possession, if recourse 

had been iiwd to Courts of law. If a body of men go down to meet another 
body of men evidently intent upon picking a quarrel over a pice of mud 
wall, go down armed with a loaded gun and use that gun within a short 
interval of their arrival, it is for thnrn to rebut the inference which at once 
[463] arises that their intention was by means of crirainal force, or show 
of criminal force, to enforce their rights or supposed rights. We cannot 
agree with the view taken by the learned Judge, tlmt the Chaubes were 
in this case entitled to defend their possession prwia facie bv force. The 
use of force in defence of property hy private individuals is a matter defined 
bv law. The presence of Laltu with his gun, unexolained as it is by any 
evidence for the defence, proves that the Chaubes were prepared to defend 
this mud thaonla even to the voluntarily causing of death ; and the burden 


(1) 9 A. 52. 
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lay heavily upon them of proving that they acted under reasonable appre- 
hension that death or serious hurt would be the consequence if the right 
of private defence were not exercised. Tiie harm intended was so slight 
that persons of ordinary sense and temper wotild have, and should have, 
refrained from taking the law into their own hands. 

.\s regard Laltu, the defence is more explicitly and directly a defence 
that he acted in exercise of the right of private defence. The law in 
India is that when a person is accused of an offence, the burden of proving 
the existence of circainstanoes bringing the case within any of the general 
exceptions in the Indian Penal Code is upon the accused, and it is directed 
by the Statutes that the Court shall presume the absence of such circum- 
stances. The learned Sessions Judge has entirely overlooked this provision 
of the law. He has not presumed the absence of circumstances bringing 
the case within the general excepfions which permit the plea of the right 
of private d-fenco being raised. The fact that forty or fifty persons be- 
gan the attack, and tliat after the attack began, Lilbu tired a shot which 
struck Ajudliia, is not enough to show that Laltu was justified in firing. 
LaUii had to prove that he liad rcison to aoorohond that the Idraltraans 
mi‘’ht be killed. He gave no evidence of this, or of facts from which 
we'*could hold it proved. In criminal appeal No. 280 of lS97,Qf(een- 
J^jnpress v. Rupa decided on the 27th of March, 1897. Sir John 
EH-e held that when a body of men are determined to vindicate 
thcTr rights, or supposed riglibs, by unlawful force, and when 
they engage in a fight with men who. on the other [464] hand, are equally 
determined to vindicate by unlawful force their rights or supposed rights, 
no Question of self-defence arises. Neither side is trying to protect itself, 
but *each side is trying to got the better of the other. This appears to us 
to he a true and sound exposition of the law. The leorned Judge, in 
taking the view he did, has erred noth in matter of fact and matter of 
law and his order must, in the interests of justice, be set aside. With 
reference to the contention based upon Queen‘Empre!ts v. Gayadin Ubit 
must not be forgotten that the learnedChief Justice and Mr. Justice Straight, 
in Oueen-Empres.-i v. Gobardhati (2) did not consiiler that they were depart- 
inc from and doing violence to the principles laid down in Queen-Empress 
\ Gaijadin, set aside an order of acquittal where they were 

satisfied that the Sessions Judge had overlooked important circumstances. 
Indeed it is not easv to see any distinction in the Criminal Procedure 
Code between the right of appeal against an acquittal and a right of 
appeal against a conviction. In both cases the apiiellant has to satisfy 
that there does exist some good and strong ground apparent upon the 
record for interfering with the deliberate determination by a Judge who 
has had all the evidence before him and has arrived at the determination 

with that great advantage in his favour. 

We are satisfied upon the evidence that all the seven accused did go 
down to the field with tlio intention of enforcing their rights, or supposed 
rights by show of criminal force, and, if need arose, by use of criminal 
force and that they thus were members of an unlawful assembly ; further 
that force was used by Laltu in prosecution of the common object of 
such assembly. .All the accused are therefore guilty of the offence of 
rioting. In prosecution of the common oliject of the assembly, Laltu 
caused the death of Ajudhia by shooting him, and with the knowledge 

that what he did was so imminently dangerous that it roust m all 


1898 

June 13, 

Appel- 

late 

Criminal. 


20 A; 439 = 
IfiA.W.H. 


(1) 4 A. 148. 


IX— 83 


(2) 9. A. 526. 


657 



1898 

June I3.' 

Appel- 

late 

Cbisiinal 

20 A. 459 = 
IB A.W.N. 
( 1898 ) 117 . 


20 All. 465 INDIAN DECISIONS, NEW SERIES [Yol, 

probability cause bis death. We 6nd Prag Dafc, Beche Lai, Ganga Bakhsh, 
Jamna Prasad, Chote Lai. Din Dial and Laltu guilty [465] of the 
offence of murder committed in the course of rioting, and by virtue of 
a. 149, read with s. 302 of the Indian Penal Code, we direct that Prag 
Dat, Beche La), Ganga Bakhsh, Jamna Prasad, Chote Lai, Din Dial and 
Laltu suffer each and all of them transnortabion for life. 

20 A. 463 = 18 A.W.N. (1898) 131. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Biirkitt. 

UmRAO Bili [Defendant] v. J.-vx Ali Shah [Plaintiff).^ 

[14th June, 1898.] 

Suii for cancellatum of u deed'-^ Muhammadan law — Plea that the deed wan inoi'eralive 
according to the vcrFional law of the parties. 

in the case nf a dead ol gift betwaan MubainmadauH, that it was no 
ground for caocellalion of the deed that, pn.<;ses’dot> of the property, the subject 
of the deed, not having been made over to the donee, the deed might be, accord- 
ing to the Muhammadan law, inoperative. 

[R., 3 0 C. 231 (234?.] 

Tins was a suit for cancellation of a died of gift dated the 4th of 
January l<S9d, executed by the ulainbiff in favour of the defendant, his 
niece, and assigning to the latter a one anna share in a certain village. 
The plaiutid' alleged, that he had really intended to convey the share in 
dispute bo his own daughter, but, that the defendant's husband had fraudu- 
lently caused the deed to be executed in favour of the defendant. The 
plaintiff further pleaded that possession of the property, the subject of 
the deed bad not been made over, and that the deed was therefore void 
according to the Muhammadan law. 

The Court of first instance (Munsif of Bansi) found against the 
plaintiff on the allegation of fraud, but, finding that possession had not 
been delivered under the deed, held that the gift, being nob complete, was 
liable to be revoked, and accordingly decreed the plaintiff's claim. 

The defendant appealed, and the lower appellate Court (District Judge 
of Gorakhpur) dismissed the appeil, atfirraing the decree of the Munsif, 
The defendant thereupon appealed to the High Court. 

[466] Babu Jogindro Nath Chaudhri and Babu Sabja Chundar 

Mukerji, for the appellant. 

Mr. Amimddin, for the respondent. 

JUDGMENT. 

Blaik, J. — The [plaintiff's suit was for cancellation of a deed of 
gift. It was based on the allegation that the execution of the deed had 
been obtained by fraud. There was an allegation in the plaint, apparently 
intended to support the plaintiff’s statement that he never made such 
a deed, to the effect that bo had never given up to the defendant 
possession of the property the subject of the deed of gift. The allegation 
of fraud has been found not to have been proved, and the plaintiff relies 
upon the ground that a deed of gift, made without possession being 
given of the subject of that deed, is void in law. The plaintiff is in this 

• Seoond Appeal No. 416 of 1896, from ft decree of V. A. Smith, Esq., District 
Judge of Gorakhpur, dated the 5tb March 1S96, confirming a decree of Babu Eesbah 
Dab, Mupsif of fiansi, dated the 15th November 1895. 
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dilemma. If the deed ie a nullity for lack of giving over of possession, 
it is a dooumeot from which the plainciff can entertain no reasonable 
apprehension of injury. If, on the other hand, possession was non- 
essential to its validity, then it would ho a good deed of gift. In either the 
one or the other ease it is not a document which a Court can be properly 
called upon to cancel. I would allow the appeal and dismiss the plaint- 
iffs suit with costs. 

Burkitt, J. — I am also of the same opinion, and am of opinion 
that the appeal must be allowed and the suit dismissed. 

The plaintiff came into Court alleging an act of fraud against the 
defendant, in that he (the plaintiff) had been fradulently made to execute a 
deed of'gift in favour ol the defendant, who was his niece, he at the time 
believing that it was in favour of his own daughter. Further on, in his 
plaint he alleged that no transfer of possession had taken place, ap- 
parently adducing that matter in corroboration of the allegation of fraud. 
In the hrst Court the plaintiff failed to prove the allegation of fraud, and 
as to possession, it was found that no transfer bad taken place. The 
Munsif thereupon records : — ‘ I find that defendant did not take posses- 
sion of the gifted property, and hence the gift not being complete is liable 
to be revoked. Hence I give a decree for the plaintiff for [467] cancella- 
tion of the deed.’' Now as to those words, it is to be remarked that the 
plaintiff nowhere asserted any revocation of the deed of gift ; so the 
Munsii set up for the plaintiff a case he bad not made and a case totally 
inconsistent with the plaintiff’s case ; and though the Munsif says : — 
*' Hence I give a decree," he has not referred to any authority justifying 
such action. The defendant being defeated in the.tirst Court, appealed 
to the District Judge, and of course based her appeal on the question 
decided against her by the Munsif, i.e., the question of transfer of posses- 
sion. On that issue the Judge in appeal concurred with the Court 
below, and affirmed the decree cancelling the deed. The ground on which 
the deed has been cancelled has been explained to us to-day by the 
learned counsel for the respondent to be because it violated the rule 
of Muhammadan law, which requires that transfer of possession shall 
accompany a gift of immoveable property. It may be that the deed 
of gift is open to that objection ; it may be that it is a deed not worth the 
paper it is written on ; it may be that no action could successfully be 
taken on it in any Court, and that it is perfectly ineffectual for the pur- 
pose it purports to effect ; I do not decide any of those points. But, as- 
suming that the deed is open to all those objections, assuming it is waste 
paper, I am of opinion that that is no reason why a Court of Justice 
should be called on solemnly to cancel that which had no existence in 
law. Had the plaintiff made out the allegation of fraud, the case would 
have been different. Proof of that allegation would have been ample 
reason for cancelling the deed, but that allegation having failed, I see no 
reason why the document should be set aside simply because it may turn 
out to be one which has not complied with the provisions of the Muham- 
madan law. 

[By the Court: — The order of the Court is, we allow the appeal, set 
aside the decrees of the two lower Courts, and dismiss the suit of the 
plaintiff with costs in all courts.] 

Appeal decreed. 

H.B.— The portion in rectaDgtUftE brackets forms part and parcel of the judgment. 
The same has been omitted in I.L.R. Ed. 
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[468] APPELLATE CIVIL. 

Ikforc Mr. Justice Blair aud Mr. Justice Burkiit. 

Tota Ram and others (Defendants) v. Lala (Plaintiff)/'' 

[lobh June, 1896.] 

Act jVn. IVof (Tromfer of Proiierfi/ .Act), s. l35~^Actionable clribn-.Sale of mart- 

ga^jor'.'i intcyc^t ix mortoaged yroperty- 

TIip sale by a mortcafi-or of his inftereat in the prnpertv m'>rt'Ta 2 e'l is no^ the sale 
of an actionable claim within the meaning of s. 135 of the Transfer of Pronertv 
Act. 1S82. 

This avaa a suit for rerfempbion of a n«iufriictuarv raortgaiie. One 
Lala. the uncle of Diwan Singh, defenJanb, executpj a u-sufruntuary 
mortgage of certain pronerty for Rs. 600 in favour of Man Singh, anj pub 
the mortgagee in posses^^ion. Man Singh sold his rights in the mortgaged 
property to Diwan Singh and four others, defendants, and gave the vendees 
possession. Lal^i. the mortgagor, died and was succeeded hv D’wan Singh, 
his nephew. Diwan Singh sold his interest as a mortgagor to the 
plaintitl Ijala. Lala. plaintiff, brought a suit for redemption, and paid the 
mortgage money (Rs. 600) into Court. The defendants, other than Diwan 
Singh, who, not impleaded at first, was added hv the Court to the array of 
defendants, pleaded that out of a nominal sale consideration of Rs. 1,000 
only Rs. oO had in fact been paid, and they claimed the benefit of s. 135 
of the Transfer of Property .\cb, alleging that bhev were entitled to 
defeat the plaintiff’s suit on navment of the actual price paid ^stated by 
them to bo Rs. 50) and the expenses of the sale. They plea<led also a 
right to take the property movtngel as D’*e*0mnbors ; that there was 
another mortgage on the property which the plaintiff was also bound to 
redeem, and that the sale in favour of the plaintiff was executed without 

4 

consideration. 

The Court of first instance (Munsif of Khurja) gave the plaintiff 
a decree for redemption and possession as prayed. The defendants 
appealed. The Additional District Judge confirmed the decree of the 
Munsif and dismissed the appeal. From that decree the defendants appeal 
to the High Court. 

[469] Pandit Sundar Lai (for whom Babu Jivan Chandar Mukerji), 
for the appellants. 

Munshi Earn Prasad, for the respondent. 

JUDGMENT. 

Blair and BURKITT. .JJ. — This appeal, one ground only, the third, 
being urged upon us, is based on the contention that the purchase of the 
mortgagor's interest in land subject to mortgage is a purchase of an 
actionable claim within the meining of s. 135 of the Transfer of 
Property Act. We are not prepared to accede to so novel a contention 
for which no authority is produced. In our oninion. what was effected 
by the purchase was the transfer of the land itself subject to the mortgage. 

•Second Appeal No. 445 of 1896, from a decree of T C. Piggot.E';q.,.A‘l'iil'ional Di.-itrict 
Judge of Aligarh dated the 13th March 1896. confirtning a decree of Pand't Soti Rtgha* 
bans Lai, Munsif of Khurja. dated the 20th November, 1895. 

[N.B.— The date of the judgment as given io 18 A.W.N. (1898) 113 is June 15, 
1898. This seem to be the correct date. Ed ] 


660 



IX.] 


I .YUSUP ALI KHAN V, HIRA 


20 All. 470 


It seems to us a totally different thing from, and bears in our mind no 
analogy whatever to, the. purchase of a mortgagee’s interest in a mortgage 
after the mortgage has become due and payable. We dismiss the appeal 
with costs. 

Appeal dismissed. 


20 A. 469 = 18 A.W.N. (1898) 114. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

Yusuf Ali Khan and others {Plaintiffs) v . Hira and others 

{Defendants).^ [16th June, 1898.J 

Ztandholder and tenant— A.ct aVo. XII o/l>'8i tX.W.P. Rent Act), s. 93 (6)— Sui^ to 
eject a tenant Act ijicoK&istent with the purpose for which the land rvas tel - Sub- 
lease to a theatrical company, 

Au Hgriculiural tenant, at a time when there were no crops growing on his 
holJing, lot part of it ttiinporaril.v to a luea rical company fortbo purp< se o( their 
bolJiog perforuiHDces ihereon. Held, that this was nut an act suflicic a tocau^c 
a forfeiture of tbu tenancy witbin the meaning of s. 93, clause (6) of .\ct No. Xll 
Of 18B1. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Kunwar Parmanand, for the appellants. 

The respondents were not represented. 

JUDGMENT. 

Banerji, J. — This was a suit brought under clause (i/) of s. 93 of 
the Rent Act (No. XII of 1881) to eject an occupancy [470] tenant from 
bis holding on the ground that he had committed an act detrimental to 
the land in his occupation and inconsistent with the purposes for which it 
was let. The act complained of was that in the month of October, when, 
according to the learned Judge of the lower appellate Court, there were no 
crops on the laud, and none could have been grown, the defendants had let 
the land to a theatrical company for erecting a temporary pavilion for the 
purpose of their theatre. Both the Courts below have dismissed the suit, 
and I think rigbtiy. The act was not detrimental to the land or inconsis- 
tent with the purpose for which it was let, within the meaning of clause {b). 
The tenant, having at a lime when the land could not be sown with 
crops, let it to a theatrical company for the purpose of a theatre for a short 
period only, did not do an act detrimental to the land, and although, 
technically speaking, they did an act inconsistent with the purpose for 
which it was let. namely, cultivation, it does not seem to me that the 
Legislature contemplated that a tenancy would be liable to forfeiture, if 
the tenant did an act of this kind for a temporary purpose only, at a time 
when the land in the tenant’s holding could not be cultivated. It is 
evident from the provisions of s. 149, as the learned Judge has pointed 
out. that tbe Legislature intended to give a tenant a locus pcenitentice &nd 
an opportunity to repair tbe damage done by bim. In this case at tbe 
time when tbe Court of first iostanoe made its decree, the land bad been 

* Second Appeal No. 473 of 1897, from adeoree of 0. Rns'omji. Esq , 

Judge of Moradaoad, dated the 2Sth March I897i confirmiDg a decree of A.W. MoNaif, 
Eiiq., Asaiataut Collector of Moradabad, dated the IStb November, 1697, 
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[471] APPELLATE CIVIL. 

Before Mr, Justice Blair. 

Dalip Rai {Defendant) v. Deoki Rai {Plainiifi).* 

Dalip Rai {Defendant) v. SUKHDEO RaI {Plaintiff).* 

Dalip Rai {DefeJidnt) v. Jokhu Rai and another {Plaintiffs).* 

[22Qd June, 1898.] 

Act No. XII of 1881 (V. W p. Rent Act), s, 95 fn) — LaitHholder and tenant — Effect on 

tenant's rights of his neglecting to apply under s. 95. 

A tenant of certain muafi land was di-jpossessed bv his zamindars, as he alleged 
wrongfully. The dispossessed tenanc did not avail himself of the remedy provid- 
ed bj R. 95. clause in) of ^cc No. XII of 1881 ; but sometime after the expiry 
of the period of limitation for an application under that section, he dispossessed the 
zamindars. who bad mesnwbile taken the land in suit into their own cultiva* 
tion. The zamindars rbereupou sued in the Civil Court (or the ejectment of the 
former tenant as a tro^passor. Held, that the defendant could not s*>t up in 
answer to this suit hi.s status as tenant which he bad lost by not availing him- 
spU within limitation of the means provided by s. 95, clause in) of Act No- XII 
of 1881, to contest hie own ejectment. 

These were three connected appeals arising out of the following 
facts The plaintiffs, with others, were purchasers of a village, in which 
was comprised certain resumed muafi land, which had formerly been an 
assignment, or jagir, for the support of ebaukidars. Before the assignment 
of the village to the plaintiffs and their oo-sharers, this lan<l appears to have 
been settled with the defendant. The purchasers subsequently parti- 
tioned the village, and the plots of land in suit, forming a portion of the 
above-mentioned resumed muafi, fell to the shares of the respective plain- 
tiffs. 

The plaintiffs came into Court, denying that the defendant had ever 
been a tenant of the land in question, and alleging that they had each 
and all been forcibly ejected by the defendant ; and they sued for recovery 
of possession of their respective plots by ejectment of the defendant. 

The defendant pleaded inter alia that be was a tenant, and that the 
suits were not cognizable by a Civil Court. The Court [472] of first 
instance (Munsif of Gbazipur) gave effect to this plea and dismissed the 
plaintiffs’ suits. 

The plaintiffs appealed. The lower appellate Court (Additional Subor- 
dinate Judge of Gbazipur) found that the defendant had been a tenant 
up to sometime in 1892, when he bad been wrongfully dispossessed by 
the plaintiffs; but that, inasmuch as be bad not availed himself of the 
remedy provided by law in clause (») of s. 95 of Act No. XII of 1881. 

* Secood Appeals Nos. 430. 4dl and 433 of 1897, from decrees of Mauivi Muham- 
mad Ismail Ehariy Additional Subordinate Judge of Gbazipur, dated the 36tb April, 
1897, reversing decrees of Munshi Aobal Bebari, Munaif of Gbazipur, dated the 30ih 
February, 1897. 


20 A. 469» 
IB A W N. 
(1898) 114. 


restored to its former condition and crops hod been grown on it. The 
Courts below have, in my judgment, rightly held that the defendant's act 
did now entail the forfeiture of their occupancy holding, I dismiss the 
appeal, but without costs, as the respondents are not represented. 

Appeal dismissed. 
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within the period limited by $. 96 of that Aot, he had lost his title as well 
as his remedy. The Goart aocordingly decreed the plaintiffs ’ claim. 

The defendant thereupon appealed to the High Court. 

Munshi Haribans Sahai, for the apnellant. 

Mr. Abdul Majid, for the respondents. 

JUDGMENT. 

Blair, J. — Tt is needless to recapitulate the admitted facts of this 20A. *71*» 
case. The plaintiff acquired title from a person who had resumed the land 18 A.W.N. 
theretofore assigned for the support of chaukidars. Originally this plaint- (1898) 116, 
iff and the plaintiffs in the two connected cases held equal shares in the 
plot in question. They and the other co-sharers subsequently partitioned 
the laud, and each became possessed in severalty of his owu plot. The 
plaintiffs sue for possession each of his own plot on the allegation that 
the defendants are mere tr<»spa9Bers. The defendant alleges in his defence 
that he was, at the time of the dispossession alleged against him by tbe 
plaintiffs, the tenant of the plot in suit. Numerous collateral and subsidiary 
issues were raised, with which it seems unnecessary to deal in deciding 
these second aopeals. The suits of tbe plaintiffs were dismissed in the 
Court of first instance on th^ finding that the defendant was a tenant. Tbe 
plaintiffs appealed, and in the lower appellate Court, it was found that 
the defendant had bean a tenant up to some time in 1892, when he was 
wrongfully dispossessed by the present plaintiffs: but that inasmuch as ha 
had not availed himself of the remedy provided by law in clause (n) of 
8. 95 of Act No. XII of 1881, withn* the period limited hy s. 96 of that Act, 

[473] he had lost his title as well as his remedy. It seems to me that 
that judgment is sound. S. 95 of Aot No. XII of 1881 provides that 
the Revenue Courts only shall have jurisdiction to deal with the subjects 
and matters of the nature for which applications are prescribed as the 
proper remedy in that section. The section does not provide merely that 
DO plaintiff may bring a suit on a subject or matter in relation to 
which one of such applications might be made, but that the Civil 
Court shall not *' take cognizance of any dispute or matter ” upon 
wldch an application of such a nature might have been made. Tbe 
defendant here is sotting un an existing tenancy in himself, which, if 
it did exist, would entitle him to I'acover possession and to continue in 
possession, up to and at the time when be himself forcibly dispossessed 
the plaintiffs. In other words, it is coutendeil that he might lie by and 
neglect to take the steps provided by law within the time limited by law 
to recover the possession from which he had been wrongfully ousted and 
mighb by bis own laches oust the jurisdiction of the Revenue Court and 
set up the jurisdiction of the Civil Court in relation to a matter which, if 
the subject of contention, could have been brought only in the Revenue 
Court within a period of six months. That would be the result of allowing 
him to set up in a Civil Court his title as a tenant in answer to a charge 
of trespass after the expiration of that period. It seems to me that, apart 
from the wording of s. 95 of the Bent Aot, it was intended that the 
landlord should not be liable for an indefinite time to the dispossession, 
perhaps, of some cenants whom be had been induced to let in as tenants, 
and who perhaps might have incurred heavy expenses, in the belief that 
the excluded tenant had by declining to avail himself of the remedy provided 
by law manifested uis intention of abandoning bis tenancy. That disposes 
of the one question in this appeal. There is a secondary one, namely, that 
of res judicatat into which I decline to allow tbe appellant to enter. It 
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was expressly stated by the Judge in the lower appellate Court that that 

point an^d another or others were not pressed on him. It seems to me 

that it [474] is not oi en to a litigant to practically abandon a portion of 

his contention in one Court and then at his convenience lo i'esuscitate it 

in another. The effect is that these appeals will be dismissed with 
costs. 

Appeals dismissed. 

20 A. 474^18 A.W.N. (1898) 132- 

REVISIONAL CIVIL. 

Before Sir Louts Kershaw, A7.. Chief Justice, and Mr. Justice Burlill. 


Chataiiium Das {Defendant) v. Ganksh Ram {Piaintiff).''' 

[27bh June, I8*J8.J 

Civil Pro':C(lHre Code, s. ol6 ^Award -fjjcyec pisaed on ftwvd filed tn Court nulhnut 
notice of it'ifilinij being sent to the parties — Uecision, 


Hell, that it was agaod gro nid for revision of dcc eo b\oc(\ upon an award 
filed in Court that no notice of the Cling of the awirrj wa^ aivco by the Court to 
the parties aa required oy s. 61fi of Lh“ Code of Civil VeoceAnre, even though the 
apphemt in revision might have received infonuauon aliunde that the award 
had bee;: filed. Rnngos'imi v. Mutlusami (1) followed. 


[F., U.B.R. (1897-1901J, Vol. II. 24; R.. 


17 Tud. Cas. 430|43l) = 15 O.C. 294.] 


Xhb plaintiff and defendant in tliis case liaving agreed to refer r.h© 
matters ill dispute between them tn arbitral ion. tht' plaintiff applied to 
the Court to have the agreement of reference filed in Court. A summons 
was issued to the defendant, hut he did not put in a defence. The case 
wa-i proceeded with ex parte, and the agreement of reference was filed in 
Court, and ultimafely, on the I7th February 1898, (he award based on 
the said agreement was filed within tlie time limited by the Court. The 
defendant on the 3rd of March 1808, filed a cakalattiamah authori;'.ing 
his pleader to object to tlie award, and on the 18th March objections 
were filed. The material objection of the defendant wns that no notice of 
the filing of the award had been given to him by tlie Court as required by 
s. 51(> of tlie Code of Civil Procedure. The Court (Subordinate Judge of 
Mainpuri) hold that under the circumstances of tlie case such notice was 
not necessary, as the defendant in fact knew that the award [475] had 
been filed. The Court further held that the defendant’s objections were 
barred by limitation under art. 158 of the second schedule to the 
Limitation Act, and accordingly disallowed the objections and ordered 
that a decree sliould he prepared in accordance with the award. Against 
this order the defendant applied in revision to the High Court. 

Mr. IF. Wallack and Babu Badri Das, for the appellant. 

Pandit Sundar Lai and Pandit Baldeo Ram, for the respondent. 


JUDGMENT. 

Rebshav, C. J. and Burkitt, J. — This is an application calling on 
this Court to exercise its revisional powers in respect of a decree passed on 
the 28th of March 1898, by the Subordinate Judge of Mainpuri on an 
award submitted by arbitrators appointed by the parties. The first ground 

• Civil Revision No. 24 of 1098. 

(1) U M. 144. 
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taken in the petition of revision, and the only ground argued before us, 
is that the learned Subordinate Judge acted with material irregularity, in 
the exercise of bis jurisdiction, in that he passed the decree on liic award 
^Yithout fii>t having sent lo the parties the noti. o requm d by s. 51G of 
the Code of Civil Procedure. It is udmitte I tliat notice was not sent ; but 
it was contended, and it is probably true, that the applicant did know that 
the award had been filed. That matter, however, we regud as inmiate- 
rinl; it was the duty of iho Court to send notice. The applicuit, in our 
opinion, might have remained inactive in the case, and wa^ not bound to 
take uny steps in it until be received noiico from tlie Court. This case is 
on all fours with tl e case of Rnnuasau ini v. MuttHsami (1). In tiuir. case 
it was observed tlian the Court of the ^lunsif wl)ich passed the riecree was 
bound to give the petitioners notice of tijo filing of the award, whudi it 
failed to do, ana that the omission to do so was a material invgulniry. 
The High Court furtlier went (ui to hold that tlu' Munsif should not have 
proceeded to pass a decree in confoi inity with tlie award without first 
hearing the petitioner’s objections. In these observations wo lullv concur, 
and adopting the form of [476] tlio decree used by the Madras Court, we 
allow this application. \Ve set aside ihe decree of the Subordinate .fudge. 
We direct him to restore tlie suit to the file, and after tonsidering the 
objections which we understand liave lieen filed i>y the applicant, to pass 
such oiMcrs as appear to l)e just. The applicant will liave his cos s of 
this application. 


1898 

June 27. 

KK VI- 
SIONAL 

Civil. 

20 A. 474 = 
18 A.W.N. 
(1698) 132, 


20 A. 476=18 A.W.N. >1898' 121. 

APPELLATE CIVIL. 

Before Mr. Justice Bl'nr and Mr. Justice A ikman. 

RAN.TIT {Plaintiff) v. RaDHA Rani and another (Defcurhnits) 

l'27th June, 1898. J 

Act No. XV of IS'C {lie-mnrringe of IJindu Widowif, s. 7 — IJtndu Late— Huulu vuiow 

flights of vndotr t)i deceased hiisi>niui's ju-nin^rty—Widmas udtose remarriage is 

valid independently oi the Statute. 

Beld, that a Hindu widow belonaiuK to tUu Kurnii caste, in wbich Lbo 
re-marriatre of widows was permitted, by custom of the caste, indeper dently of 
Act No. XV of 16SG, was not. by reason of her reunarriaRe, deprived ol her right 
to remain in possession ot her deceased husband's e t-ite during her lifetime, and 
that a suit broupht during her lifenrac by the reversioners to the estate of her 
husband to obtain immediate possession of such estate could not succeed. Bar 
Saran Das v. Nandi 12). and Dharom Das v. Nand Lai Singh 13) followed. 

TDist 8 C L J. i)42 ; F., 29 A. 122 = 3 A.L.J. 729= A. W N. (1900' 299; R.. 31 A. 161 
= G A L J. 107=1 led. Cas. 701(762); A.VV N. (1903) 149 ; ^8 C. 862 (871i = 13 
CLJ 5S8=16 C.W.N. 579 (583) = 10 lud. Cas. 69 (73) ; 15 CP.L.R. 89 (91);17 
Ind’. Cas. 133 (136) = 0N, L. R. 128 U3i) ] 

In this case the plaintiff claimed certain immoveable property wdiich 
had been owned in his lifetime by one Ganga Prasad, a somewhat remote 
collateral. Ganga Prasad had oied m 1893, leaving him surviving bis 
step-mother Radlia Rani, who was actually in possession of tlie properiy, 
and a widow, Sugna. Sugna bad married again after the death of Ganga 

* Second Appeal, No, 646 of 1696. from a deiree of F« W. Fox, Esq , District Judg6 
of Jbsnsi> dated tbo 20tb April 1896, confirmii.g a decree of Mr. Az'zul Rahman, 
Subordinate Judge of Jbansi, dated lh« 4ih March 1696. 

(11 11 W. 144. (2) 11 A. 880. (3l 9 A.W.N, (1889) 7Q. 
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Prasad. The parties were Kurmis, amongst whom the re-marriaga of 
widows is permitted. The plaintiff, however, alleged that the defendant 
Sugna had by her re-marriase lost all rigliG to her deceased husband’s 
property, and that, ina'^much as Eadha Rani, being the step-mother of 
the last owner, could uoo be his heir, he (the plaintiff) was entitle i to 
the prooerty. 

[477] The (^ourt of first instance dismissed the plaintiff’s suit, hold- 
ing that 8ugna was the real h d-' to the property claimed. The plaintiff 
appealed, and his appeal was likewise dismissed on a similar finding. 
The plaintiff thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri and Babu Ratari Ckand, for tbe 
appellant. 

Pandit Snndar Lai, for the respondents. 


JUDGMENT. 

Blair and Aikman, JJ. — This is the suit of a plaintiff, who alleges 
that, failing the right of a Hindu widow of the Kurmi caste who has re- 
married to the property of her first husband, he is the heir. He impleads 
the person in actual possession of the property, who is tiie inother-indaw 
of the widow, the widow herself and her second husband. The question 
raised is one hs to which there is a clear and absolute difference of opinion 
between the decisions of this Court and those of the Courts at Bombay 
and Calcutta, though there is indeed one case which has arisen in the 
Bombay High Court which has been decided to the same effect as the 
rulings laid down by this Court. The Allahabad decisions are in the cases 
of liar Sarnn Das v. Nandi (1) and Dhram Das v. Nand Lai Singh (2). 
Several unreported cases have all been decided in this Court in the same 
way. We see no reason to doubt the soundness of those decisions, which 
form, as far as we know, a consistent cursns cuticB in this Court. Another 
point wasra'sed by the appellan^ to the effect that in the provisions of 
the wajib’ul arz a custom wa^i alleged to exist to the effect that a widow 
among ilie Kurmi caste who re-marries loses thereby the right to her 
hushaod's property. It is found as a fact upon evidence bv the Judge of 
the lower appelUte Court that no such custom is proved. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


20 A. 478 = 16 K W N. (1896) 128. 

[478] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Aihnan. 


JnvAT Dube {Decree-holder) v. Kali Charan Ram and others 

{Jtuigment-deblors).* (28ch June, 1898.] 

Execution of decree— Application for execution giving torong date of decree — A^nendntent 
allowed after — Amendment relating back to former applications. 

J. chittioed n decree on two mortasse bonds OQ tbe 95tb November 1885. 
That d<:cr«^6 wasisec a^ide. but another decree was pissed in bis favour on the 
21sc of September i8')6. Tne decree-holder made several anohcations to 
execute tbe decree, but in each described tbe decree as of the 35ch November 

* Second Appeal No. 577 of 1896, fr^in a decree of Pandit Baosi Dbar, Subordinate 
Judge of Gorakhpur, dared the 29(.b April 1896, reversing a deoreeof Kabu Dijraoatb, 
Murisifof Gor».khpur, dated the 7th May 1895. 

(1) 11 A. 330. 9 A.W.N. (1889) 78. 
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1985. On the third application the judgment- debtor objected that the applicA- 
tioD was time-barred. The application was allowed to be amended, out the 
amendment took plnce after the eipiry of limitation, Held that the ameodment 
Would relate back to the pr> ceding applications, and execution uf the decree was 
not time-barred. Ajudhia Ram v. A/uhnmTnnd iliunir (Ir followed. 

IR., 37 A.399 )406) = 11 O.L J. Ii85=51-i<l. Gas. 532;2A.LJ. 367 (369) ; 12 C.L J. 
192«U C.W.N. 97l«7 Ind. Caa. i9 (21) ; 14 C.SV.N. 481 (483) = 6 Id< 1 . Gas 679 
1580).] 

In this case Shambhu Prasad Dube and others obtained a decree 
against Ishar Dafi and others on the 25th of November 1885. This 
was an ex parte decree, and was set aside on application by the judgment- 
debtors under s. 108 of the Code of Civil Procedure, The decree- 
holders, however, obtained another decree in the same suit on the 
21st of September 1886. Three applications for execution were, filed, 
namely, on the 21st of January 1889, on the i4th of November 1891, and 
on the 14tb of November 1894 ; but in each application the decree sought 
to be executed was described as the decree of the 2oth of November 1885. 
Upon the third application but apparently not before the judg- 

ment-debtors took objection that the decree sought lo be executed, namely, 
the decree of the 25th of November 1885 was time-barred. The repre- 
sentative of the original decree-holders applied for leave to amend his 
application, and the amendment prayed for was made on the 23rd of 
March l895. The application for execution was allowed, subject to the 
applicant’s filing a certificate of succession within one month. From 
this order the judgment-debtors appealed, and the lower appelhte Court 
[479] (Subordinate Judge of Gorakhpur) allowed the appeal and dismissed 
the application for execution. The decree-holder thereupon appealed to 
the High Court. 

Munshi JivaUi Pramd, for the appellant, 

Mr. H. 0. Niblctt, for the respondents. 


1698 

JUNB 28. 

Appel- 

late 

Civil. 

20 A. 478°> 
IB A.W.R. 
(1898) 128. 


JUDGMENT. 

Blair snd Aikman, JJ. — This is the appeal of a decree- holder. The 
sole point urged upon us is one of limitation It has been found that the 
application before the Court be*ow was an application not made within 
three years of a previous legal application. The facts are these. An 
ex parte decree was obtained by the present decree-holder on the 25th 
November 1885. That decree was subsequently set asiue. Another 
decree, however, was made in favour of the decree-holder on the 2i8t Sep- 
tember 1886. That was then hi-i only extant decree, the only one there- 
fore capable of execution, and, we oanoot doubt, the one he wished to exe- 
cute. He made his first application on the 21st January 1889, within the 
three years’ period, but, we are inform#>d by Mr. Niblett, specified in his 
application the date November 25th, 1885, as being the date of the decree 
sought to be executed. Assuming r.hat application to be a good one in point 
of law, the second application made on the 14th November 1891 would 
have been in point of time a good api lication. We are told, however, tliat the 
second apulication repealed the mistake as to tne date of the decree. The 
third application was made on the 14th of November 1894, just therefore 
within time, were there no other objection. That application also described 
the decree as of the 25tb of November 1885. The mistake in regard to 
the date of the decree passes through all these applications. Upon the third 
application the judgment-debtor took objection, that the decree sought to 


(1) I8A.W.N. (1698) 113. 
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be executed, to wit, tlie decree of the 25th of November 1885 was time- 
barred. The dot-n c'hohlor ai-plied for amendment by substituting the 
correco datu ot the only extant liecree held by him against the judgment- 
debtor. The amcnanient was allowed after the lap^e of the three years. 
Mr. J/ra/a invites us to say i hat the lower apeelJate Court was 

wrong in rnhng that t he [480] decree in relation to wnicn the application 
was mada was no longei catahle of execution. He suggests that there 
never could have he>-n any doid t as to Ujh intetition of the apif.-llant, and it 
>»npenrs there c>uld in-ver luive be> n any uoul)'. m the minds of tlie judg- 
meiit-dentors, as to the decree wliich was mteniied to bo executed. He 
suggest-, therefore, th.a tne amen I meat was ptop.Tly and ligntly made and 
relates back to the date of the origunU informal applica'ion. In support of 
his contention he cites the jiidgin n t < f tnis Court in .-ljn(Jhta Rum v. 
Muhn)niniid Munir (];. It is there ruhd that an application liaving once 
lieen a'liiiiitod the dale of a subsequent ainendinent \^ou^i not by reason 
of SUCH aiucndmont; l)-coine the date of the anplicatioa. We approve of 
that ruling, and tlicrefore hold that the thim application was within time. 
Until the date of present applicatinn wt^xre not aware of any objection 
taken l)y the judginent-debtors to tlie previous apjlic.ttions upon the ground 
of the eironeoiis date being specified as the date of the decree. 

We llieiefore allow this appeal, and set aside the order of tiie lower 
appellate Court upon the preliminary point, hut without cos:s, as it has 
arisen through tuc mistake of the d cree-iudder. Wo remand the case 
under s. 502 of tlie Code of Civil Procedure for the decision of the 
remaining issues coiilainod in the memorandum of appeal to the lower 
appellate Court. 

A 2 '>l>t-al dismissed '' and cause remanded. 


20 A. 480 = 18 A.W N. ll898) 129. 

Al^PELLATE CIVIL. 

Before Mr. Jiulice Blair and Mr. Justice Aikman. 

Sada Shankar and another {Defendants) v. Bri.j Mohan D.\s 

{Plaintiff) J |29th June. 1898 ) 

Alt -Vo. IX of 1887 [Proi incial Sntall Cause O'urts' Act), s. 23 -('i'-H Procedure Code, 
505 of the n.iture cofjnizabte bit Courts of Smut I pauses. 

A suit is none the less a suit cognizaolc by a Court of Small CAUsf'.i i)cc that 

Court m»y have cx- rcise-l the discretion conferred on it bv s. 23 o. HSt] the 

PiuviuclHl Small Cau-e Courts’ Act, and reiurnol ' h*' plant to be pcesentei to a 

Court having jurisdiction to deiermioe a quesuoQ of ti'le raised therein. Kali 
Krishna Tagore v. hzal an-uissa Kkatun \i) foJPvved. 

In this case the plaintiff Brij Mohan Das sued one Oopal Das in the 
Court ot Sm»U Causes at Benares for the rent of part of a house. He 
alleged in his plaint that lie had purchased the said fiouse fr(»m one 
Kanhaiya Lat, who himself had taken it as heir to one Musammat Dhani 
Bai, that he had let a portion of the said house to the defendant on the 
7ih June 1889, but that the defendant had not paid him any portion of 

• lu part, — ED. 

f Second Appeal, No. 676 of 1896, from a decree of Babn Nil Madhnh Rai, Subor- 
dinate Judge of Benares, dated the 2nd May 189^. cnnfirm'na a decree of Maulvi 
Mubarak Huf-ain, Munsif of Benares, dated the 19ib Srptembec 1695. 

(1) 13 A. W. N. (1893^ 112. (2, 24 C. 657. 
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the stipulated rent. The plaintiff accordingly claimed rent and interest 
for three years previous to the date of suit, amounting in all to Rs 117-4. 
The defendant pleaded that the house belonged, not to the plaintiff, but 
to Sada Shankar aud Rabi Shankar, to whom the rent claimed had been 
paid, and that tlie plaintiff had no concern whatever with the house in 
question. Rabi Shankar and Sada Shankar were accordingly made 
defendants to the suit. Subsequently the plaint was returned to the 
plaintiff to he presented in the proper Court. The plainf-- was accordingly 
presented in the Court of the Munsif, who heard the suit and decrnpcl the 
plaintifl’s claim. The defendant Sada Shankar ani-ealed to the Suhor- 
dinare Judge, who dismissed the appeal. Sada Shankar and Rabi Shankar 
thereupon appealed to the High Court. 

Munshi (inkid Prasad, for the appellants. 

Maulvi Ghulam Mujtaba, for the respondent. 


1898 

June Q9. 

Appel- 

late 
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20 A. 480 = 
18 A.W N. 
(1898i 129, 


JUDCniRNT. 

Blair and Airman, J.T. — Mr. (ihufain Mnjtaba’s preliminary 
objection to the lieariug of this appeal must prevail. A caxiso is none 
the less a cause cognizable by a Court of Small Causes, because) that 
Court exercised the discretion conferred on it by s. 23 of the Provincial 
Small Cause Courts’ Act No. IN of lb^^7, and returned the plaint 
to bo presented to a Court iiaving jurisdiction to determine the title. 
We concur with the judgment of the Calcutta Court in Kali Krishua 
Tagore V. Izzai-an-nissa Khatun (1). The appeal is dismissed with 

costs. 

Appral dismissed. 


20 A. 482 iF.B.)=18 A.W.N. {I898j 123, 

[482] FULL BENCH. 

Before d/r. Justice TUair^ Mr. Justice Banerji 

and Mr Justice Aikman. 


Behari Lal and others {Defendants) v. Muhammad 
Muttaki (Plaintiff).* I30th June, 1898. J 


^ct No. XV of IBTt rAutilotion Acii, xch. a, nrt^ 134, iii—Trusf — ^forlqnf^e— 

Ltinitafton — Suit Otj trustee to set nsule morUf-iges of tru),t property made Oy his 
2 >redeces.<tur in office 

A sajjada nnshin in possession of certain waqf proporiy during the 1864 to 

18C9 executed v.irious mortgages of portions of tbo wnqf properly, professine lo 
do so in his capacity of nas/an. The mortgiC'^r died in February IPU i , 

and on the Olh of April 18UI. was succeeded by bi'^ son as wos/an. On 

the 25th of November 1893, the son brought a suit to recover pos>Jcssion of the 
mortgaged property, of which the mor gagees were i'* possession, on the ground 
that rho mortgages were in violation of the trust and therefore invalid 

Uetd by the Court that the suit was barred by limitation. 

Per Blaik J. — Whether nr not art. 131 of the second schedule to the Indian 
Limitation Act. 1877. applies tn the case immaterial, if art. 131 doss not apply 


• Second Appeal. No, 927 of 1895. from a d-cres of Maulvi Muhammad Anwar 
Husain Khan, Subordinate Judge of Farrukhabad. the 6th August 1895. revers- 

ing adeorco, of Munsibi Bakhta war Lal. Munsif of Farrukhabad, dated the 2Glh Septem- 
ber 1894. 

[II, B. — In 18 A.W.N. U898I 123 this case is cited as Second Appeal No. 927 of 
1897 .— Ed.] 

(1) 24 0. 557. 
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the suit w^u)d be b«»rred bv art. 144 of thesa-^ip schedule, limitation commencing 
to run against the trustee from the dates of the mortgagees obtaining posseS'>ion 
uoder their respective mortgages. Nilmonu Singh v. Jagabandhu fJoj/ il), Yesu 
Roviji Kaln>ith Bilkrishna Lakshm'in f2), Bejoy Chun(Ur Banerjee v. Kally 
Proson^io Mookfirjfe (3», and Madhava v. Narayana (4) referred to. 

Per Baner.ii, J.— Tbe suit is barred by art. 134 of the second schedule to the 
Indian Limitation Act. tS77. which is as much applicahh to a suit against a 
mortgagee for value from a trustee as to a suit against a person to whom the 
trustee has sold trust property for value. Oobind Nith R)u Bnkadoor v. Ranee 
Liichmee Koomaree (5). Yesu Ramji Kalnath v. B^lkrhhna Lakshman (2/, 
Maluji V. Fakir Chand (6;, and Nilmony Singh v. Jagabandhu Roy (l) referred 
to. 

Prr AIKMAN, .J. — The term “ purcha-ed” as used in art. 134 of the second 
schedule c»nnot be taken as including “mortgaged,” but art. 144 would apply 
and be a bar to the suit. 


[F.. 2 C L.J. 546 - 5491 ; Rel., 27 B- 3G3 f3r9) = 4 Bom. L.R. 74-3 ; R.. 29 A. 471 (479)^3 
4 A L J. 375 = A W.N. (1907} 133 : 27 B. 600 i5il) = 5 Bom. L.R. 303; 34 B. 329 
335= 12 Bern LR. 208 = 5 TnH. Cas. 905:21 M. 47l 433 (P.B.l;18 Ind. Cas. 
3WH20; 3 0‘‘.. 233 239; 9 P K. 1904 ; 30 P.R. 1908 = 35 P.W.R. 1908 = 102 
P.LR. 1908; 123 P.W.R. 1008 (F.B ) = 127 P.R 1903.] 

The facts of the case sufficiently appear from the judgments. 

Munshi Ilarihans Sakai, for tlie appellants. 

Mr. A7nir’ud-din, for the respondent. 


JUDGMENTS. 

[483] Bi.air, J. — The suit out *of which tliis second appeal arises 
was brouglit by the plaintitf respondent as sajjoda nashin of a certain 
shrine to recover possession of certain land, the property of a shrine, by 
dispossession ol the defendants and invalidation of the mortgages made 
to them by the plaintiff’s pre lecessor m office, one Bande Ali. 
The plaintiff also prayed for mesne profits and costs. The plaintiff in 
his plaint alleged the cause of action to have arisen on February 26th, 
1891, the «>ate of the death of his Gther, the previous sajjada naskin, and 
upon the Gth of April 1891, the date of the plaintiff's accession to that 
office. The only substantial point in the statement of defence which is 
now at issue is the ulea that the suit is barred by limitation. The 
Court of first instance dismissed the suit auplying art. 134 of the second 
schedule of the Limitation Act. Tlio lower appellate Court decided that 
art 134 dia not apply, that the defendants’ pjssession as mortgagees 
was not ndverse so loug as their mortgagor was alive, an 1 that conse- 
quently the suit of the plaintiff was not Paired by adverse possession. 
It is found that the property is waqf and inalienable. It is not disputed 
that the mortgagees took possession of several plots at the dates of the 
mortgages in which they were respectively hypothecated. The mort- 
gages were seven in number and were made on the following dates : 

1. The 18th of August, 1864. 

2. The 14th of August, I860. 

3. The 29th of October, 1866. 

4. The 7bh of October, 1867. 

5. The 17th of November, 1867. 

6. The 14th of August, 1869. 

7. The 19th of September, 1869. 

The contentions of the parties were most ably put before us by 
Mr Haribans Sakai for the appellants and by Mr. Amir-ttd-din for the 


12) 15 B. 583. 

(5) 11 W.R.C.R. 36. 


(1) 23 0. 636. 
(4) 9 M. 244. 
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(3) 4C.327. 
(6) 22 B. 225. 
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respondent. For the appellants it was contended that the case fell 
■within the provisions either of art. 134 or of art. 144 of the Indian 
Limitation Act, and that under either of them the suit was time-barred. 
The words of those articles are respectively [484] as follows : — Article 
134. A suit to recover possession of immoveable property conveyed or 
bequeathed in trust or mortgaged, and afterwards purchased from the 
trustee or mortgagee for a valuable consideration ; period, 12 >ears ; time 
from which period begins to run, the date of the purchase.” Article 144. 
“ A suit for possession of immoveable property or any interest therein not 
hereby otherwise specially provided for; period, 12 years: time from 
which period begins to run, when the possession of the defendant becomes 
adverse to the plaintiff.” Now it appears to me clear that tlie mortgages 
impeached fall within the comprehensive exception provided in s. 10 of 
Act No. XV of 1877. The mortgagees are certainly ” assigns for 
valuable consideration,” and as such are entitled to the piotectionof such 
article of limitation as may be applicable to their case. It was part of 
Mr. Haribans Sakai’s contention that the word ” purchased ” in art. 1.34, 
even if not co-extensive in its subject-matter with the alienations 
included in the assignments excepted by s. 10 of the Limita- 
tion Act, was used in that section in the technical sense of the word 
“purchase" which in English Law would include both a mortgugo and a 
lease. Id support of that proposition he cited the case oi Nilifiov7j Sint/h 
V. Jagabandnu Roy (1). The passage on which he relied is to ho found 
on page 544. The opinion therein expressed is no doubt favourable to 
the contention of Mr. Haribans Sakai, but does not amount to a ruling. 
The case of Yesu hamji Kalnatk v. Balhishna Lakshman clearly 
lays down that the word “ purchased” in art. 134 is used in tlio technical 
English sense and includes “ mortgaged. ” Sir Charles Sarjent, the Chief 
Justice, in delivering the judgment of the Court, refers to the case of 
Radanatk Doss v. Gisborne d* Co., lo he found in (3), at p.ige 15, in which 
the Privy Council, discussing s. Oof Act XIV of 1851), say “purchaser 
means purchaser according to the proper meaning of the word,” and puls 
upon that interpretation a cot»struction limited by the peculiar circum- 
stances of the case [485] before their Lordships. It is, however, in the 
view I take of the limitation applicable to the present suit, unnecessary 
for me to consider what the Privy Council intended to convey by the expres- 
sions above cited. If art. 134 applies, cadit quceslio, the period of limita- 
tion has long run out. If, however, art. 134 does not apply, we have 
then, in order to apply arc. 144 as a bar to the plaint iff’s suit, to find the 
time from which adverse possession commences. For that purpose it be- 
comes necessary to consider the meaning of the word “assigns ” in s. 10 
of the Limitation Act. It is a word of the widest significance in respect 
to the nature of the transfers to which it relates. It does not in its accept- 
ed meaning import any restriction upon the quanlton of interest transfer- 
red. The assignment of a lease ora mortgage would apparently lie within 
its puiwiew, just as much as an out and out sale of immoveable property. 
In order to narrow its meaning it would be necessary to show tliat inter- 
ests of a more limited kind would be outside the scope and policy of the 
enactment. No reason for such a restriction is apparent, and indeed it 
seems to me that the provisions of the Act would be practically nullifi- 
ed by attempting to draw any such distinotion. To include in the section 
out and out sales and exclude leases or mortgages for enormous periods 
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would reduce the oiie'Mtion of tlie >ection to a sheer futility. But if trans- 
fers for a period, ho ^t•ver I are lieKl to be covered by the >ec'ion. it 
serins imp :)ssible to dra v a (pjan^itativc Hoc, an i to place transfers for 
sotne inorehmito'l period outside of it. 

Wluitever intorpretati .« is jiutiipon the word “purchase ” in s. 134, 
this much is jd iiu. thatiJi-* cdhctiui^ or such “ uurchass ’’ ere itos i/;50 
Joi'to uii actiouahlo wron-. and confers upon every ccsliii (fun trmt whose 
interests are ati'ected an innnediate ri,:*ht «){ ;iction. which, in the case of 
“ purcuasos ■■ tor value wouUl subsist imiuriared (or t-wolve years, ft 
seems diilieiiU to fia;no any iilausibhi c mtention that under the provisions 
of that article norii^ht of action ’vould accrue durimt the incumbency of 
tlie alienalin:; trustee, but vvonld come into bein,i 4 onlv on the termination 
[486] of his (riKtee^hip and would subsist for twelve years from such 
rorrumat ion. That wouhi })lac * the alienee of an unauthoii/ed trustee in 
a p sirion differin;^ m iiciiallv for the worse from that of a squaftor, who, 
without a ^hred of ri.L-ht or liilo, chose lo take possessio i of a n0i;^hi).3ur’s 
land. The latt(‘r would acquire an unimi)eachable title in twelve \ ears, 
whi'e th.) o^lu'r would continue liable to extrusion for the period of the 
Irusrcc's tenure oi ofliec i)ius the term of twelve years. The omission in 
s 10 of Act No. XV of l^s77, and also in art. l.'U of the second schedule 
to the same \ct of the wools “in ;»ood faith,’* which fouml place in the 
correspondin-; provisions of Act No. IX of 1S71, indicates clearly tlio 
intention of the Le,i;islai ure to do a-vay -a ith any dis‘ incti ai am m'.; those 
who without riijht or title assume ownership of thn profiertv of othor.s. 
Mutaiis iituhnuJis the same observations applv to art. 144. In that 
case also the construedon contended for by tlie respondent’s counsel 
would extend for an indelinite time the period of limitaMon. It appears 
to mo that the suit contemplated by s. 10 of the Limitation .\ct is 
a suit by a cr',s^«? if/to trufit to set a'«ido an iUe, 4 i) a'icnation hv his 
trustee, and hv art. 131 the time from which limitation would bei*in to 
run is fixed as tlu) date of the purchase. Lndor that article it is inani- 
tO'tly iinmatoriil whether the trustee continued in hi.s ollico or nob. 
At the moment of sale the cause of nclion arose. It would hardly 
be consistent that under the comjireliensive article applicable to all cases 
not specially provided for. ie.. urr. 144, the p.-riod at which adverse 
posses-iion would commence sliould be deferred till the trustee luid 
ceased to hold office. Apart from authority it seems impossihle as 
a matter of principle to lioM that the possession derived from a 
trustee who had no right to authorize such possession, would he other- 
wise than adverse to the crsin/ <iiu’ trufit from the moment of its com- 
mencement. As far as the Cfslfii que trnat is concerned it would 
be wlioUy immaterial whether the intruder’s possession was unauthorized 
bv any hiimau beinq whomsoever, or aiibliorized onlv by a person who 
[487] had no right to give such authority. Tlie case of Chuntler 

Banerji^'^ v. KaHy Prownno Mooknrjee (1 ), is in point, arui in m v opinion was 
ri«htly decided. To the same effect is the c i.se of Mt ih-ir i v. S'arayanri (2). 
The right of the present plaintiff to sue is a right not personal ro him- 
self, except in so far as ho has an iiiteresn in comm m with other 
beneficiaries, but vests in him as the representative of the rcstiti nic^. 
tnisteul. and it is in that capacity only that he now sues. The possession 
which he seeks to determine is a possession adverse to his cestui qjie 
Inistent. I would hold therefore that limitation begins to run from the 
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dates of the respective mortgages with possessioo, the latest of which was 
executed io 1869, and that the suit is therefore barred by the twelve years’ 
rule. 

Banerji, J. — The only question which we have to determine ic this 
appeal is whether, as contended by the defendants-appellants, the claim is 
barred by limitation. 

The suit is by a sajjada naskin, or the superior of a shrine, to recover 
possession of property found to belong to the shrine which the plaintiff’s 
predecessor in office mortgaged to the predecessor in title of the defend- 
ants, who are now in possession as usufructuary mortgagees. The mort- 
gages were made between the years 1864 and 1869. The mortgagor, the last 
sajjada nashin, died on the 26th of February 1891. The plaintiff' was appoint- 
ed on the 6th of April of that year. The suit was instituted on the 25th of 
November 1893. It is contended on behalf of the plaintiff that limitation 
began to run from the date of his appointment to the office of sajjada- 
nashin, or, at the earliest, from the date of the death of his predecessor, and 
not from the dates of the mortgages. On the other hand, it is urged that 
the dates of the mortgages should be held to be the dates from which the 
operation of limitation commenced. 

Mr. Aftiiruddin, the learned counsel for the respondent, has relied 
in support of his contention on the ruling of their [4-88] Lordships 
of the Privy Council in Jewun Dass Sahoo v. Shah Kubeer-ood-deen (1) 
which was followed in Piran v. Abdool Karim (2). The Lords of the Privy 
Council held that it was the duty of the Government under the law then 
in force to protect endowments, that the plaintiff m that case was the 
procurator of Government, and that his right to sue accrued on his being 
appointed mutawalli or manager. 

I am of opinion, that since the passing of Act No. XX of 1863, the 
manager of a religious endowment cannot be held to bo a procurator of 
Government, and a suit by him for the protection of endowed property 
cannot be regarded as a suit on behalf of Government. Act No. XX of 
1863, as its preamble recites, relieved the Government “ from the duties 
imposed on them by Regulation XIX of 1810, so far as those duties embrace 
the appropriation of endowments made for the maintenance of religi- 
ous establishments or involve any connection with the management 

of such religious establishments.” A suit by the manager of an endow- 
ment brought after the passing of that Act would, in mj' opinion, be 
governed by the ordinary r\ile of limitation applicable to all plaintiffs 
other than the Government, and the ruling of their Lordships of the Privy 
Council referred to above cannot affect such a suit. This view is support- 
ed by the decision of the Calcutta High Court in Shaikh Laul Mahomed 
v. Lalla Brij Kishore (3). 

We have next to consider what rule of limitation will apply to the 
present case. The learned vakil for the appellants urges that the suit is 
governed hy art. 134 of the second schedule of the Indian Limitation Act; 
that, if that article is not applicable, art. 144 would apply, and that the 
defendants' possession must be held to be adverse from the dates of tbe 
mortgages made in their favour. 

It must be taken upon the findings of tbe lower appellate Court 
that Banda Ali, the mortgagor, was the trustee of the [489] property of 
the shrine, and that he was in possession as manager and trustee. 
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By s. 10 of Act No. XV of 1877 no suit against a trustee for trust 
property can be barred by lapse of time, but the section excludes 
from it’s operation suits against assigns from the trustee for valuable 
consideration. There is no question that a mortgagees is an assign, and 
it is not disputed that in this case the mortgagee took the mortgages from 
Bande Ali for valuable consideration. S. 10 therefore cannot be of 
any avail to the plaintiffs, and we must seek ui the schedule the article 
whicli will govern the case. If article 134 is applicable, the claim is 
undoubtedly beyond time, the suit having been brought long after the 
lapse of twelve years from the dates of tlie mortgages under which the 
defendants are in possession. The suit referred to in the article is a suit 
*' to recover possession of immoveable property conveyed or bequeathed in 
trust or mortgaged, and afterwards purchased from the trustee or mortga- 
gee foi a valuable consideration. Now the question is Is a moitgagee 
from a trustee for valuable consideration a purchaser for valuable con- 
sideration ? There can be no doubt that if we were to answer the 
question with reference to what an English lawyer would understand by a 
purchaser for vahiable consideration, we must answer it in the afliirna- 
tive, a mortgagee being a purchaser pro ianto (see Watson s Compendium 
of Equity. Volume II. page 1184). Was the expression used by the Indian 
Legislature also in the same sense in art 134 ? The intention of the 
Legislature may bo gathered from the history of the legislation on the 
subject. S. 2 of Act No. XIV of 1859 provided that a suit 
against a trustee or his representative for possession of trust prop‘^rty 
would not be barred by any length of time. S. 5 of the Act excluded 
from the operation of that section a bona fide purchaser for value from a 
trustee It was held by the Calcutta High Court, w.f.h reference to that 
section, in Gomnd Nath Boy Bahadoor v. Banec Luchmee Koomarec fl), 
that a mortgagee is a purchaser within the meaning of the section. In 

Act No IX of 1871, which took the place of [^90] Act No. XIV 
of 1859 it was enacted in s. 10, which was substituted for s. 2 
of the former \ct, that the rule that no limitation should operate 
against a trustee or his representative would not apply to a P^^h'is'.r 
in good faith for value from a trustee. In Act No. XV of 1977 
this protection was granted to all assigns for valuable considera- 
tion” and the words in good faith” were omitted. S. 5 of 
Act No XIV of 1859, in so far as it related to purchasers from 
trustees,’ was in substance re-enacted in art. 134 of soh ii of Act 
No IX of 1871, and art. 134 of the present Act is also to the same 
effect, with this' exception that it does not require that the purchaser 
should be a purchaser in good faith. It seems to me that when in 
Act No IX of 1871, the Legislatme protected from the provisions 
of s 10 purchasers from trustees, it provided a limitation for suits 
against such purchasers in art. 134. When the same protection was 
extended to aU assigns for value in Act No. XV of 1877 ami the Legisla- 
ture did not provide any specific article to govern suits against such 
assigns other than art. 134, it must be presumed that it intended that 
article to applv to suits against all assigns for value and used the words 
“ purchased for valuable consideration" in that article in the sense in 
which those words are ordinarily understood by lawyers, so as to include 
mortgages and leases. If art. 134 does not apply to such cases, the 
only other article applicable would be art. 144. But there appears to 


(1) 11 W.R. 36. 
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be no reason why the Legislature should have provided one mle of limita- 
tion in the case of a suit against a person to whom trust property is sold 
for value and another in the case of a mortgagee or other assign for value 
from a trustee. The principle aoplicable to both these classes of 
assigns and the policy upon which they were excluded from the 
operations of s. 10 are apparently the same. I am accordingly of 
opinion that art. 134 is as much applicable to a suit against a 
mortgagee for value from a trustee as to a suit against a person to 
whom the trustee has sold trust property for value. This view is supported 
by the ruling of the Bombay High Court (Sarjonb, C. J., and Candy, J.) 
[491] in liamji Kalnatk v. Balkrishna Lakshman (1). wliich was 
followed by Farran, C. J., and Fulton, J., in Maluji v. Fakir Ghand (2), 
and by the opinion expressed by the Calcutta High Court in Nilmonu 
Singh Jagahandhu Roy we have not been referred to any case 

which ruled to the contrary. For the above reasons I hold that art. 
134 applies in this case, and that the claim is barred by limitation. 

As I ami of opinion that art. 134 specially provides for a case like 
the present, art. 144, which governs suits for possession of immoveable 
property not specially provided for, is not applicable. Had that article, 
however, been in my opinion applicable, I should have had considerable 
hesitation in holding that in this case the possession of the mortgagees 
defendants became adverse to the beneficiaries from the date of the 
mortgage. Had the mortgage been made by the trustee in repudiation of 
the trust, and had ho ignored the right of the beneficiaries and mortgaged 
the property as his own, the possession of the mortgagees might be 
regarded as adverse to the beneficiaries from tlie date of the mortgage, 
but where, as in this case, the mortgage was made by the trustee in his 
capacity as such and for alleged purposes of the trust, I doubt very much 
that the possession of the mortgagee could bo held to bo adverse to the 
beneficiary until after the death or removal of the trustee. Holding, 
however, the view that I do in this case it is not necessary to decide this 

question. 

I would allow the appeal and dismiss the suit with costs. 

Aikman, j. — I concur with my learned colleagues in thinking that 
this appeal must be allowed. Shortly stated, the following are the facts of 
the case ; — There is in the Farrukhabad district a Muhammadan shrine 
called the Durgah of Hazrat Makhdum, for the support of which a grant 
of land was made in the time of the Muhammadan Emperors. Upwards of 
thirty years ago Bande Ali, the then curator of the shrine, mortgaged 
with possession a portion of this endowed property to the predecessor 
[492] in title of the defendants appellants. On the 26bh February 1891 
Bando Ali died. and. one the 6th of April following, his son, Muhammad 
Muttaki, the plaintiff-respondent, was appointed curator in his father’s 

stead. 

On the 25th of November, 1893 the plaintiff brought the suit out of 
which this appeal arises, not to redeem the mortgaged property, but to 
recover possession of it on the ground that the mortgages granted by 
Bande Ali were in violation of the trust and therefore invalid. 

The Court of first instance dismissed the suit as barred by limitation. 
The lower appellate Court held that the suit was within time, and gave 
the plaintiff a decree. The defendants came her eins econd appeal. 

U) 1& B. 588. (3) 23 B. 225. (3) 23 C. 636. 
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The sole question we have to decide is whether the plaintiff's suit 
for possession is or is not beyond time. 

S. 10 of the Limitation Act provides that no suit for the purpose of 
following trust property in the hands of a trustee or a trustee’s legal 
representatives or assigns (not being assigns for valuable consideration) 
shall be barred by any length of time. It is clear from this that an 
assign from a trustee for valuable consideration acquires a good title by 
prescription. A mortgagee is an assign for valuable consideration. 
The defendants are tlicrcforo entitled to plead limitation, acd the only 
point for consideration is which article of the second schedule of the 
Limitation Act applies. 

Tn a somewhat similar case it was held by the Calcutta High Court 
that either art. 131 or art. 144 applied. If the words “ purchased from” 
in art. 131 can he held to be equivalent to “mortgaged by,’’ that article 
would exactly cover the present case. It has been Held both by the 
Bombay and Calcutta High Courts that, the word “purchased” here 
is used in its teclniical English sense, and is wide enough to cover the 
case of a mortgage. But we find this word used elsewhere in the same 
schedule, r. <j., art. 13S, and the context shows that there it cannot be 
used in the wide signification which has been attributed to it in art. 134. 

[493] I prefer to look upon the case as falling under art. 144, and to 
hold that the mortgagees have acquired by prescription as against 
the beneficiaries a right pro tanto adverse so as to entitle them to retain 
possession of the property until they are redeemed. The ruling relied on 
by the learned counsel for the respondent, Piran v. Abdocl Karim (l). is 
in his favour, but it appears to me that the learned Judge who decided 
that case has overlooked the fact that the ratio decidejidi oi the Privy 
Council decision in Jewan Dass Sahoo v. Shoh Kabeer-ood-dcen (2), has 
disappeared with the enactment of Act No. XX of 1863. 

For the above reasons I concur in the decree proposed. 

By the Court. — The order of the Court is that the appeal is 
decreed with cost. The decree of the lower Hppellate Court is set aside 
with costs, and that of the Court of first instance restored. 

Appeal decreed. 


20 A. 493==18 A.W.N. (1898) 121. 
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Civil Procedure Code, 5. 5 ^ 4 -^ Decree proceeding upon groniid common lo several defend- 
ants— Decree upset in ajypeal but restored on appeal by one only of the defendants— 
Execution for costs by other defendants ^Appeal -Decree to be executed where there 
has bee^i an appeal. 

A suit brought agaioat severe) 'lefend^nrs w.»5 diemi^sed with costs. The 
plaintiffs* appealed, and the ca ?0 was remauaed to the Ooart of first instance under 

•Second Appeal No. 551 of 1897, from a decree of W. F. Wells Esq,, District 
Judge of Agra, dated the 22nd April 1897. reversing an order of ItfauWi Siraj-ud-ditt 
Ahmad, Subordinate Judge of Agra, dated iLc -iSrd January 1897. 
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8. 5G2 nf the Codo of Civil Proceduro. Ooe of the deTendants appealed against 
the order of romand to the Hish Court, wbioh set aside the order of rcmaad and 
restored the decree of the first Court. 

Held, that, the decree of the first Court being restored in its entirety, the 
defendants who had not appealed were entitled to take oat execution o( that 
decree for the costs awarded tu them by it, notwithstanding that they were not 
[494] p ifties ro the decree of the High Court. Muhammid Sulnitnan Khan v. 
Afu/wmirtad Yar Kha't (l», distioKUisbod ; Shohrat Singh v. Bridgman [2^, 
referred to. 

The faots of this casa sufficiently appear from the judgment of the 
•Co urt. 

Munshi Gobind Prasad, for the appellants. 

Baba Satish Chandra Banerji, for the respoadents. 
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JUDGMENT. 

Banerji, J. — This appeal arises out of an applicatioo for execution 
and raises a question not free (rora difficulty. The facts are these. The res- 
pondents brought a suit in tbe Court of tlie Subordinate Judge of Agra 
against several defendants, 8.mong whom were the present appellants. The 
suit was dismissed by the Court, and the present appellants wore awarded 
tbeir costs. The plaintiffs to the suit, now respondents, preferred an appeal 
to the District Judge. Tne appeal vvas allowed, tbe decree oi the Court of 
first instance was set aside, and the case was rennanded to that Court 
under s. 562 of the Code of Civil Procedure. The present appellants did 
not iVppeal from the order of remand, but another defendant, Puran Chand, 
preferred an appeal to this Court, with the result that his appeal was 
allowed, the order of the District Judge w<ts set aside, and the decree of 
the Court of first instance was restored with costs. The present appel- 
lants thereupon applied for execution for the recovery of the costs awarded 
to them by the Court of first instance. To this application the respond- 
ents. original plaintitls, took objections. The Court of first instance 
disallowed tbe objection and granted execution. The lower appellate 
Court has set aside that order and has dismissed tbe application for exe- 
cution. Tne present appellants question the propriety of this order of the 
lower appellate Court. 

It is contende l on behalf of the appellants that as the decree of this 
Court restored that of the Court of first instance, and as the Courts below 
had proceeded upon a ground common to all the defendants, tbe decree 
of this Court inured to the benefit of all [495] the defendants, including 
the present appellants, under s. 544 of the Code of Civil Procedure, and 
entitled them to recover the costs which the Court of first instance had 
awarded to them. On the other hand, it is urged on behalf of the res- 
pondents that the decree in tbe cause which was capable of execution was 
tbe decree of the High Court, and as that decree did not in terms award 
the costs of tbe first Court to the present appellants tbe latter were not 
entitled to take out execution for those costs. This is the view which 
the learned Judge of the lower appellate Court has adopted, and in 
support of it he has relied upon the ruling of this Court in Muhammad 
Sulaiman Khan v. Muhamniad Yar Khan (1). All that was held in that 
ease, so far as it has any bearing upon tbe present question, is that the 
decree of an appellate Court supersedes the decree of tbe first Court even 
where tbe decree merely affirms tbe original decree. One of tbe reasons 
ior this oonoluaion was stated in the judgment of Edge, C.J., to be that it 
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1898 was clear from s. 579 of the Code of Civil Procedure that " in any case 
June 30. the decree executed, not for tlie costs of the appeal but for the costs of 

the suit, is the decree of the appeliabn Court, and of that Court .only.” 

AppED- that ease the Court was dealing with a decree of an appellate Court 
LATE in an appeal to which all the parties to the suit were parties. In this 
Civil. respect it was unlike the decree now under consideration. As I under- 

stand s. 579 of the Code of Civil Procedure, when it provides that the 

20 A. 493- decree of the appellate Court should state by what parties and in what 
18 A.W.N. pi-oportioD the costs incurred in the appeal and the costs in the suit are 
(1898) 121. paid, it refers to the parties who are parties to the appeal and not to 

parties who were not arrayed either as appellants or as respondents in 
the appeal, but who, under s. 544 of the Code of Civil Procedure, might 
take the benefit of the decree. This ruling therefore does not afford 
any help in the decision of the question now before us. It is true 
that the decree which a party should execute is, as held by the Full 
Bench in Shohrat Singh v, Bridgman (1) the final decree obtained by him 
[496] in appeal. But in this case, as the appellants were not parties to 
the appeal to this Court and no decree was formally made by this Court 
in their favour, they were not bound to take out execution of tlie decree 
of this Court. In fact, not being parties to that decree they were not 
competent to apply for its execution, and even if they did apply for its 
execution, they could not recover anything under it, as it did not award 
them in terms the costs of the first Court. The learned Judge of the 
lower appellate Court is of opinion that the appellants should apply for 

an amendment of the decree of the High Court and get their costs em- 

bodied in it. As they were no parties to that decree, and as they are nob 
the representatives of anv of the parties to that decree, they are nob 
entitled under 8. 206 of the Code of Civil Procedure to apply for its 
amendment. This is not the case of a decree formally granted to the 
appellants bv an appellate Court. In my opinion it is in the case of such 
a decree only that the decree of the appellate Court is the decree to be 
executed In this case the lower appellate Court having proceeded upon 
a ground common to all the defendants, the High Court was competent, 
under s. 544 of the Code of Civil Procedure read with s. 587, to 
reverse the decree of the lower appellate Court in favour of all the defend- 
ants upon the appeal of any one of them. That section does not direct 
that in such a case the appellate Court should pass a decree in favour of 
the persons who are not before it in appeal, but the effect of that section 
is bo make a decree passed in favour of one only of the defendants or p ain- 
tiffs under the circumstances mentioned in it operate in favour of all the 
plaintiffs or defendants, as the case may be. When, therefore, a decree is 
made under that section upon the appeal of one only of the defendants, 
and that decree restores the decree of the Court of first instance it mures 
to the benefit of all the defendants, although some of them were nob 
parties to the appeal. Upon a decree of this description beiog passed the 
defendants other than those who preferred the appeal become entitled to 
take the benefit of the decree to this extent only that they acquire the right 
to enforce [497] the decree of the Court of first instance which has been 
restored by the decree of the appellate Court. In this view the present 
appellants were competent to apply for execution of the decree of the;.* 
Court of first instance which was restored by the decree of this Court.. 
The decree of this Court had, in my opinion, the effect of wiping away tbo . 
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order of remand of the lower appellate Court and relegating the parties 
back to the position in which they were before the order of remand was 
made. The lower appellate Court therefore erred in disallowing the appli- 
cation of the appellants for execution. I allow the appeal, and, setting 
aside the decree and order of the lower appellate Court with costs, restore 
that of the Court of first instance. The appellants will get the costs of 

this appeal. , , , , 

Appeal decreed. 
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REVISIONAL CIVIL. 

Before Sir Louis Kershaw, Kt., Chief Justice, and Mr. Justice BurkHt. 


The N.W.P. Club through G.B. Govder, Honorary Secretary 
(Defendant) V. SadUIjIjAH (Plaintiff).* (27th .Tune. 1898.J 

Club—Contract—Liability of the Secretary of a Club in respect of a contract entered 
into for the benefit of the members of the Club. 

Held that the Secretary of a Club could not, unless he specially nccopted a 
Dorsonal lUbilitv, be sued personally on a ontcact entered into on behalf of the 
members of theClub by his prolocossor in office; nor could the rn-rabors of a 
Club colleciively be sued throuRh their secretary as their representative. 

[R.. 31 A. 346 ] 

In this case one Sadullah. who. on instructions from a previous 
secretary, had done certain work for the North-Western Provinces Club, 
sued the then secretary of the club for pi.vment for labour and materials. 
The Court of Small Causes gave the plaintiff a decree. The defendant 
thereupon applied to the High Court in revision, not contesting the 
amount of the decree, which had been satisfied, but on the ground that 
the suit would not lie against the secretary in respect of a contract for 
the benefit of the members of the club at large, the club briing an un- 
registered and unincorporated society. 

Mr. IT. Wallach, for the applicant. 


ORDER. 

• Kershaw, C.J.. and BurKITT. J. — In this case an action 
was brought by Sadullah, the present resnondent, against the l 498J 
N W P Club, through Mr. G.B. Goyder, the secretary of the said 
club, for work done by the plaintiff to the order of some one who 
at that time was occupying the position of the secretary of the said club. 
The plaintiff has been paid a sum which has satisfied his demand, but 
the defendant has made this application in revision on the ground that 
there was no liability on him as disclosed by the plaint, and indeed it 

would be highly undesirable that the secretary of a social dob or one 
individual member of it should have an action brought against him of 
this kind, making him personally liable for the goods which were not 
delivered to him personally, but were delivered to, and became the pro- 
perty of, the social body of which he was the secretary. We take it the 
law with regard to this matter is accurately laid down in the cafe cited 
in 3 Times Law Reports at page 248, which lays down that an individual 
member of a club or a member of the committee of management who 

* Oivil Revision No. 36 of 1898. . . 
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has not in any way pledged his personal credit, is not liable for goods 

ordered for, and supplied to the club, i.e., as meaning an abstract entity 
unknown to the law. 

It has been found as a fact by the learned Judge below in this present 
case that at tbe time the order was given Mr. Goyder was not secretary 
of the club, and as a fact this very order was given not by him but by a 
prior secretary of the club. 

Tberefore it stands to reason that Mi*. Goyder did not pledge his 
personal credit, aud lie took no part at all in the transaction. Now the 
action may be said by tho'^e who brought it to be an alternative action, 
first, ngiinst the N. W. P. Club, secondly, against Mr. Goyder. secretary 
of the club. We have dealt with the question as to whether Mr. Goyder 
is or is not personally liable. The question remains as to whether the 
action can rightly be said to have been brought against the N.W.P, 
Club, that is. what the case mentionei above calls ai abstract entity 
unknown to the law. To hold that an action lay against it and to 
give judgment in such action would be to hold that an action lay against 
a great number of individuals who had not been cited iu the action, 
who liad no opportunity of appearing, but who [499] should have been so 
cited, and who should have bad such opportunity given bo them to appear 
and contest tbe action. On that ground the action should have been 
dismi<;spd against the club. 

We think that there is another ground upon which the action against 
the club should be dismissed, and that is, that as alleged in tlie plaint 
the contract was entered into by the club through its secretary. It is 
clearly shown as a fact that at the time the conbraob was entered into, 
Mr. Goyder was nob secretary at all. Our order is : — We allow this applica- 
tion, set aside the decree of the Court below, and we dismiss the plaint- 
iff’s suit. 

^ pplication allowed. 


20 A. 499 = 18 A. W N. (1898) 132. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Abid HUSEN (Defendant) v. BasHIR AhmaD (Plaintiff).* 

[1st July, 1898.] 

Pre-emption — Muhamviadan law — Talab-i-ishtishhad— Reference necessartj to the pre^ 
vious talab-i-mawasibat. 

WhoD ID asserting a claim for pre-emptioo the making of tbe talab i-ishtishhad 
is required, it is absolutely oecesssry that at tbe time of making this demand 
reference should be made to the fact of the talab-i-mawasibat having been pcevi* 
ously made, and this necessity is not removed by the fa<rt tbai tbe witnesses to 
both demands are the same. Rujjub A2t Chopedar v. Cfiun^ft Chum Bhadra (1), 
Akbar Husainv, AbdulJalil (2), and A66a.st Begamv. AUal Busen{3), followed; 
Nundo Pershad Thakur v. Gopal Thakur (4), dissented from. 

[R., 97 A. 160 = A.W.N. (1904) 901 = 1 A.L.J. 569.] 

The facts of this case sufficiently appear from tbe judgment of tbe 
Court. 

• Second Appeal No. 566 of 1897 from a decree of Pandit Raj Nath, Subordinate 
Judge of Moradabad, dated Ist June 1897, reversing a decree of Baba Nihala Cbaodn, 
HuDsif ot Amroba, dated the 2nd December 1896. 

(1) 17 0.643. (2) 16 A. 883. (3) 20 A. 457. (4) 10 0.1008, 
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Maulvi Ghulavi M^ijtaba, for the appellant. 

Mr. Aviiniddin, for the respondent. 

JUDGMENT. 

Airman, J. — This is an appeal by the defendant vendee in a suit for 
pre-emption which was based on the Muhammadan law. [SOOJ The 
■Court of first instance found that the plaintiff pre-emptor had failed to 
prove that he had performed the necessary ceremony talab-i-mawamhal 
or making immediate assertion o! his rights as soon as ha heard of the 
sale. That Cuuit further found tb it the plaintiff when rnaking the talab- 
i-ishtishhad, or demand with invocation of witnesses did not say that he 
had made the immediate demand. On these grounds the plamtiti s suit 
was dismissed. The plaintiff appealed. The learned Subordinate Judge 
found that the plaintiff had proved that he had made an immediate 
demand. This demand was not made in the presence either of the seller or 
of the purchaser or on the premises, and therefore the demand with invoca- 
tion of witnesses was nocessarv. Tne learned Subordinate Ju ige found 
that as the same witnesses ware present at the time when the immediate 
demand was made and at the time when the talab-i-ishtishhad was made, 
it was uunecsssary for the pre-emptor to repeat i he immediate demand. 
He therefore reversed the decision of the Munsii and gave the plaintiff a 
decree. I mav point out that, as th. ro were various other pleas raised by 
the defendant vendee, it was improper for the lower appellate Court to 
decree the plaintiff's suit merely on the ground that the defendant a 
plea as to non-fulfilment of the necessary requirements of Muhammadan 
law had failed. The defendant comes hero in second appeal. 

lamv opinion the appeal must succeed. In the case 
Pershad Thakur v. Gopat Thahir (1). it was held by GaRTH. C.J., and 

Beverley, J., that when a person seeking pre-emption had performed 
the taUib-i- 7 nawasibat in the presence of witnesses and as soon as Possible 
Ta tbe aan.. d.y ia the presence of the same witnesses demamied his 
right from the vendor and purchaser, it was unnecessary that he slmuld 
rlain state when making his demand that he had declared h.s right as 
sfoD as he heard of the sale, that is. that it was unnecessary for him to 
make any reference to his immediate demand. The present case is on 
all fours with that case. But that case was ‘*'®seoted from and overruled 
by a FuU Bench of the Calcutta Court in Bu]]ub Ah Chopedar v^ 
Chundi Churn [301] Bhadra (2). which latter case has been followed by 
thirCourt in Akbar Husain v. AbduUahl (3), and m a recent Abbasi 
Bepam v. Afzai Husen U). That these latter rulings are correct is in 

my opinion, clear from the deBnition 

nf Baillie’s Digest of Muhammadan Law (2Ed edition). By talab-i 
i<thiishhad ” says that learned author, " is meant a person calling 
witnesses to attest his talab-i-maxcasibat or immediate 
anuears to me impossible to invoke witnesses to attest the fact l^^at an 
immediate demand has been made without making some reference to that 

immediate demand, .. i j • 

The learned counsel for the respondent argues that the talab-t~ 

iahtishhad is merely a rule of evidence according to the Muhammadan law 
and is no longer of any validity. Be that as it ^ bound to 

rfollow the decisions of this Court to which I have referred. 
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For the above reasons I allow this appeal, and, setting aside the 
decree of the lower appellate Court with costs, restore that of the Court 
of 6rst instance. The appellant will have his costs of this appeal. 

Appeal decreed. 


20 A. 901 = 18 A.W.N. (1898) 141. 

REVISIONAL CRIMINAL. 

Before Mr. Jtistice Blair and Mr. Justice. Aikman. 


Queen-Empress v. Jasoda Nand." [oth July, 1898.] 

Crimmni Procedure Code, ss. 133,13.5 and P-ifi -.Id No. XLV o/ 1860 (Indian 

Code), $. lb8—Poii-er of MoqiUraie to order repair of a house not adjoining a jmblic 

road, 

Section 133 of the Code of Criminal Procedutedoes not empower a Magistrate to 
order the owner of a house standing apart from any public road in its own com- 
pound to repairsuch house. By “ persons living or carrying on business in the 
neighbourhood.” injury lo whom the power to pass orders under s. 133 is intended 
to prevent, are meant, not the persons who in ihc etercise of tboir private rights 
may use a building supposed to be in a (iangerousC502]coDdition. but unascorlained 
members of public whose ordinary avocations mivtaks them to the neigh- 
bourhood of such building. Queen-Empress v. Narayana (1) and Queen-Empress 
V. Dis/iambar Lai (II distinguished. 

This was a raferenca mada by the Sessions Judge of .\tlahabad under 
s. laa of the Code of Criminal Procedure and arising out of the following 
circumstances. One Jasoda Hand was the owner of a house in Allahabad, 
No. 15, Cawnpore Road. This house stood io a cooipound of its own 
at some little distaoce from the public road, and was inhabited by several 
families, and the servants’ bouses io the compound were also inhabited 
by a number of persons. An order was made by a Magistrate under 
s.' 133 of the Code of Criminal Procedure requirim; Jasoda Nand to make 
certain repairs to the said house. The order was served on Jasoda Nand, 
but he did not take either of the courses open to him under s. 135 of the 
Code He did not perform the act directed by the Magistrate, nor did he 
either appear to show cause against the same, or apply to the Magistrate 
by whom it was made to appoint a jury to try the propriety of the order. 
An order absolute was made under s. 136 of the Code of Criminal Pro- 
cedure. and, as Jasoda Nand still did not comply with the order, he was 
put upon bis trial under s. 188 of the Indian Penal Code and tned 
Rs 50 The case was brought to the attentiou of the oe^sions Judge 
who, beiog of opiniou that the conviction could not be maintained, referred 

the case to the High Court. 

Mr, Som&yt. in support of the reference. , , , ,, 

The Officiating Government Advocate (Mr. .1. h. Hyves), for the 
Crown. 

JUDGMENT. 

Blair and Aikman, JJ. — Jasoda Nand has been convicted of an 
offence made punishable under s. 183 of the Indian Penal Code. 
That section is couched in the following words “ Whoever, knowing 
that by an order promulgated by a public servant lawfully empowered to- 

* CrimiDal Reference No. 311 of 1699. 

(1) 12 M. 476. (2) 13 A. 677. 
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DtoDOulfiate 3U0h order, he is directed to abstain from a certain act or ^ ^e 1898 
oertain order with certain property in his possession or under bis manage- JUM 5. 
ment, [503] disobeys such direction, shall, it such Eevi- 

tendsto cause obstruction, annoyance or injury, or risk o' , 

annoyance or injury to any person lawfully employed, be punished undei SIGNAL 
the latter portion of the section. .lasoda Hand is the occupant of the house CRI^AL. 

No 15 Cawnpore Eoad. The house, it appears, stands in its own compoun 

Simetue rtance from the public road and is -'^-‘>ite by a num^e, o 
families, and the servants' houses in the compound are also a 

nt persons. An order was made under s. 13d of Act INo. A oi 
1882 upon^oformation, by a Magistrate, called that section a coudi- 
1882, upo . . jasoda Nand to eSect oertain repairs in the house 

15? Cawnpore Road. The order was served "P°“ Ac“ 

of the courses admissible under 9. Ida ol tue aoc. 

;; =”::rri.? “ss. 

So«. »bo. m a. 

^ tinn could not be maintained, reported the case to this Court, 
convictioi^could Advocate, has appeared to support the 

We '^orabii to dispute its propriety Mr. Byves in bis 
conviction, and Mr. 6 . Pniirt that it cannot go behind the order 

arst contention ^“bmit ed to the Cour^ th^t i^anoot 

absolute , ‘ the case of Queen-Empress v. Narai/ana (l) 

contention ho has us t|ie^oase (2). In the case 

and the case ^ ^ subject of the order was an open 

m'r weU T^fwall or tan H was in a public stroei, and the safety o 
tank or well. almuld be fenced. The subject-matter of that 

‘^derthrnTe'ir^wfll within the jurisdiction of the Magistrate, and within 
order then ten wen . . , ^33 the Criminal Procedure 

r^d^^and^thTsu^coe^eding sections. The ground upon which the conviction 

was impe Magistrate was not empowered by the section of the 

Procedure^ make it : the only ground of contention was 

T h« nersorupon whom the order was served was not the person who 
that the P . existing state of things, or who ought to have been 

Tade^^he suSec °of such order. The Court held, that the person oonv.ct- 

“KS^r-rr T= : in^h! 

Trth hi s^ 133 The contention was that such order "as made against the 
* Lp nei-son Following the ruling reported in 12 Madras, it was hold 
rh^t ft was not competent for the person oonvioted to question the order 

We caonot, however, acquiesce in the expressions, needlessly large 
for decision of the case theo before the Court which nnd place m the 


(1> 19 M« 475. 


<9i la A. 677. 
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judgment. It appears to us, applying to s. 188 of the Indian Penal Code 
that strict construction applicable to penal provisions, that it is essential 
in order to justify a conviction to show that the order has been promulgat- 
ed by a public servant lawfully empowered to promulgate such order. 
Now in this case and from that point of view we have to consider whether 
i he public servant making the order in questioa was lawfully empowered 
10 promulgate that order. Cnapter X of the Code of Criminal Procedure, 
in which appear the provisions relating to such orders, is headed Public 
Nuisances,” and i" enumerates certain forms of invasions nf public 
riRiibs which would regarded by the law of England [505] as 
falling under tlie definition of commune nocum^ntutn. It provides, 
first, lor the removal of any ilnlawful obstruction trom any way, river 
or channel which may be lavvfuUv used by the public ; secondly, for 
the prohibition of any trade or of the keeping of any goods or tner- 
chanhiss bv reason of their bsing injurious to the health or physical 


comfort or the cominumty ; thirdly, for the prevention of the construc- 
tion of any hmldiag or the -iispjsal of any aubsoaiice as likely 
to occasion c jntlagrabion or e^olosion. Toe fourtih clause is the one 
under which the order in question purpjrns i.o have been mide. Ic 
deals with the case in which ' any building is in such condition 
that it is likely to fall and thereby cause injury to persons living or 
carrying on business in the neighbourhood or passing by, in con- 
sequence of which lbs removal, repair or support is neces'-ary. The 
last case provided for is where any tank, well or exc-ivation adjacent to 
any such way or public place should be fenced in such a manner as to 
prevent danger arising to the public. It anpears manifest lo us that, apart 
from the heading, which may possibly form no part of Che enactment, the 
scope of this section is plainly limited to injuries arising or likely to arise 
to members of the general unascertained mass of the public. The persons 
who under tbe clause require protection are ” persons living or carrymg 
on business in the neighbourhood, or passing by.” It appears to us that 
it would be straining the meaning of the words to hold that the clause ap- 
plies to nersons living actually in the alleged dangerous building or in the 
servants’ houses in the c impound belonging to it. It seems also to us. 
that it would bean unnatural use of the words passing by to include 
in it persons going bo or from the house or abiut it for their pri- 
vate business or pleasure, or in toe exsr jise ot their prua'.e and of 

their public rights. In our opinion the words used are not su&ci- 
entlv comprehensive to include the case of the person who has been 
convicted, or to justify or make legal the order of the Magistrate in 

relation bo the building in Jasoda’s occupation It may well be. as the 

[506] Magistrate in his explanation argues, that s. 44 would have justeh- 
ed some such order as the order ma le in this case ; but the scope or that 
section IS different from, and far larger than, that of s. 133. 

We hold then that the order made in this case by the Magistrate 
was nob an order which the Magistrate was lawfully empowered to pro- 
mulgate within the meaning of a. 183. We therefore set aside this con- 
viction and order the fine, if paid to be refunded. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Hab Prasad and another {Opposite Parties) v. Sheo Ram and 

ANOTHER (Applicants).* [7th July, 1898. J 

rioii Procedure Code, s. Execution of decree— Mortga(ie-~Attempt to obtam 

redemption of a usufructuartj mortgage by means of an application tn execution. 

Certain raortRapees held a mortsase which, ia its inception was a simple mort- 
eace but which was to become a usufructuary mortgage upon noo payment of the 
mortgage debt bv a certain date. The mortgage debt was not pa«d wRhm the 
time limited. The mortgagees sued on the covenant in ibeir * 

decree for possession, declaring them entwled to remain in possession until the 
n^ortgago debt was satisfied from the usufruct. Some time after the 
bad got possession under this decree, the mortgagors applied. 
a 244 of the Code of Civil Procedure, (or recovery of pjssession of the mortgaged 
pmpartv a„d Vor of a Urge sum of money, which they alleged the mort- 

gages had collected as profits in ex -ess of what was due under the mortgage. 

Beld that such an application would not lie. Iftheallcgitionaoftbemnrrga- 
gorV wire true, their proper remedy was bv suit for 

Lolicstion in the execution department. Ravjt Shivram v. Raluram (1). Ram 
Chandra Ballal v. Baba Esgonda (2). and Narsinha Manohar v. Bhagvantrav (3) 

referred to. 

The facts of this case are fully stated in the judgment of the Court. 
[507] Babu Durqa Chnran Banerji, for the appellnncs. 

Babu Satya Chandar Mukcrji, for the respondents. 

JUDGMENT. 

Burkitt, J. (Blair, J., concurring).— This is an appeal agamst an 
order of the District Judge of Jhansi. passed under s. 244 of the Code of 

Civil Procedure, directing that possession of certain mortgaged pioperty 
Ka i-ftstored hv tlie appellants mortgagees to the applicants in execution 
ftbrmortgagors). and also directing that the appellants pay to their mort- 
Li'ors a sum of Rs. 4.575, being the surplus received by the appellants as 
^ over and above the amount due on their mortgage. 

preliminary history of this case is. that in February 1892, Slieo 

and others, respondents lo this appeil. mortgaged certain immoveable 

nronei'tv to Har Prasad and others, appellants bore. The mortgage was a 
limvle one ; but there was a stipulation that if the money due on it were 
nnt naid by a certain date the mortgagees would be entitled to bo pub into 
possession of tlie property. The money was nob paid. The mortgagees 

IhereuDon instituted a suit for possession of the property and obtained a 

rWi-L in their favour in June 1893. directing thorn to be put lu possession 
fhn oronerly, to bold possession until the amount duo on the bond with 

interest bad been satisfied from the usufruct. The ^ 

execution of that decree and obtained possessioti under it in August 1893. 
Nothing more w'as done in the matter of executing the decree till March 

that month the mortgagors, the judgment-debtors under the decree, 
made an application (which they described as being an application under 
s 244 of the Code of Civil Procedure) to the District Judge. In that 

• FirarAppeal. No. 62 ol 1898. from an ortier of P. W. Pox, Esq., District JudRe of 
Ihanai dated the Q4th December 1897. 

(li 12 B.H.C.R. 160. 121 12 B H.C.B. 163. (3l 14 B. 327. 
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application they recifcecUhe passing of the decree _ mentioned above, and 
the possession over the raortj^agecl property obtained by the naortgagees 
in execution thereof. They then set forth that the amount due under 
the decree had l>e 0 n much more than satished by the usufnict of the pro- 
perty while in the possession of the mortgagees, and they asked the Court 
to direct the property to restored to them, and to compel the mort- 
gagees to refund to them some Rs. 12,S7G which, they [508] alleged, the 
mortgagees had received ovor and above the amount due on their decree. 

In replv to tliis notition the present appellants naturally raised the 
plea that the matter of the petition was one which could not be decided 
in execution proceedings on an application under s. 244 of the Code of 

Civil Procedure. i. i u *. 

Tlio learned District Judge framed an issue for trial on that plea, but 

somehow failcJ to come to any finding on it. Had he considered the ques- 
tion. ho probably would have been spared the trouble of making the 
'‘examinat ion of long and complicated accounts" mentioned m his order o 
July 2nd lHf)7. He. liowcver. left the preliminary question undecided, 

and having examined the accounts, he passed an order that possession 
should he restored to the applicants, and that tlie appellants hero should 

pay them a large sum of money. , , , ^ . i u 

■ Hence this appeal, in which it is contended that he matter dealt 

with bv tlie lower Court was not a question which could be ontertamed 

under s. 244 ol the Code of Civil Procedure. It was argued or he 

apue hints that the proper course for tlie appheants was to have mstituted 

a regular suit for redemption of the mortgage, and tnat they were not 

entitled to obtain a redemption decree under the disguise of an applioa- 

tion in execution under s. 244 of the Code. The appellants “^ed ‘hat 

the execution of the decree obtained bv them for the possession of the 
mort«a"ed property was fully comuleted when, on their application for 

execution of that decree, the ywere placed m possession ““^er ^ ^a"®“he 

1893 and that thenceforth the position occupied by them and tne 
applicants respondents was that of mortgagees m possession and mort- 
gagors and not merelv that of decree-holders and judgment-debtors 
ImeTable to the mrisdiction given by s, 244 of the Code of Civil Procedure^ 
The applicants 'indeed must, we think, be held to have adm.ttec some of 
the propositions stated above, for in their application S' 

state in'^the first paragraph that the decree t 

was a decree for nossession as mortcagees. entitling them to leraain in 
[S09] possession till the amount due to them on the mortgage had been 

naid off by the usufruct. , , , a. 

For the respondents it was contended that the case comes under 

cl. (c) of s. 244, because the Court which passed the decree specified 

in its decree the amount due on the mortgage and gave the cho^tg^g^ a 

decree ior under that clause to take accounts 

that an ^ Zo^t decreed had or had not been paid off. 

In that enjoyment was inserted in the decree to 

limitation as , the mortgagees retained oossession. and for no 

otheT~ and^^^ 

relating to the execution of the decree came to an end. and than the decree 

was fully executed when the appeUants were put in possession (as mort- 
gaged) of the property by virtue of the decree Nothing more remained 
to be done under it, the decree having been fully satisfied. We fail to 
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see how the matter of this application to the learned Judge can be 
said to be a question relating to the execution, discharge or satis- 
faction of the decree. That decree had been fully executed and satisBed ; 
nor can the word “ discharge” bo applicable to such a case as this in 
which the decree has been executed and satisfied. In the opinion expressed 
above we are supported by several decisions of the High Court of Bombay. 
The first of those cases to which we would allude is that oiRavji ShtvrnnL 
V Kalnram (1), a decision of a Full Bench of that Court. That case is 
conversely on all fours with the present case. On a suit by a mortgagee, 
the mortgage money being unpaid, he obtained a decree for possepion of 
the mortgaged property " for the amount claimed." which, the High Court 
nhqorved was “ the ordinary decree to put an unpaid mortgagee in posses- 
sion which he might retain till he was paid in full.” Subsequently the 
mort‘*a‘»or instituted a suit for redemption. In reply to the claim it was 
contended for the [510] mortgagee that the mortgagor was seeking a wrong 
remedy, and that his ” only proper mode of recovering possession is Ijy 
an application in the possession suit for furtlier execution of the decree 

“ is then, it will be obsei*ved, exactly the converse of the 

nresent case. It was held by the Full Bench, overruling the mortgagee s 
contention, that when the mortgagee was put in possession of the 
mort<^aged promises, the decree for possession was fully executed, the suit 
in which that decree was made being really nothing more than a suit in 
the nature of an ejectment, by an unpaid mortgagee, of the mortgagor 
from the mortgaged premises, and the Court went on to sa> that a 
*• nroceeding for redemption of those premises is nob a question re atmg 
to^ the discharge or satisfaction of the decree, nor a question lelating 
to the execution of the decree, which we hold to have been fully 
executed when the heir of the mortgagee was put into possession undei 

the decree.” , , ^ 4 . 

The Full Bench accordingly held that the proper mode for the rnmt- 

eadorto redeem the lands and recover possession was not by an apphca- 
to tho Court which passed the decree for further execution thereof 

cLV(de°c'idedfn^l^ wa?, no doubt, one under the old Codes 
p iR»>Qand 18G1. We jannot, however, see any material difference (as 
far as the question here is concerned) between the corresponding sections 
oUhe present and of the former Code. The ruling just eited was followed 
nA annroved of in Chandra Ballal v. Balm EsQonda (^) and m 

wfrsiX Manohar v. Bhacjoanlrav (3), the latter of which oases was 
decided long after tho present Code of Civil Procedure had come into 

^“’^‘’^Concurring to the fullest extent in tho rule laid down in those cases, 
we are of opinion that the application made by the respondents to the 
•niafript Tudf^o was one which could not be entertained under s. 244 of 
fho node of Civil Procedure, and that it should have been rejected. 

fBll] There is another aspect of this case which should be referred 
4 ./X Tf rnitiht bo most disastrous (as noted in the case of Ravji Shivram 
^ Knluram cited above) to persons in the position of the respondents, if 
iTArfi to be hold that their proper course to obtain redemption of the 
mortgaged property in cases like the present was by presenting an applica- 
tiorfor further execution of the decree fo r possession, which had been 
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1898 passed against them. In that case their application would come under the 
July?, rules governing proceedings in execution of a decree One of those rules- 

is that contained in art. 179 of the second schedule to the Limitation 

Appel- ^ct of 1877, which limits the time for applying for execution of a decree 
LATE to three years from certain dates, one of which is the date on which the 
Civil is-st application has been made to the proper Court for execution, or to 

take some step-in-aid of execution on the decree. Now, in the present 

20 A. 506= case no application of any kind was made in the matter of the execution 
18 A.W N, Qf this decree from the time when the applicants made the application for 
11898) 139. execution on which they were into possession in August 1873, up to March 

1897, a period of much more than three years. Therefore, if the applica- 
tion was i)roporly presented as an application for further execution, it was 
clearly time-barred when presented and could not be entertained. 

\Ve would add that the I'ospondents did not ask to be allowed to 
have their application converted into a plaint in a redemption of mortgage 
suit on payment of the court-foes payable on a plaint in such a suit. 

For the above reasons wo allow this appeal, set aside the order of the 
lower Court and direct that the respondents’ application be dismissed with 
costs in both Courts. 

Appeal decreed. 


20 A. 512 = 18 A.W.N. Il898» 133. 

[512] APPELLATE CIVIL. 

Before Sir Lewis Kershaw, Kt., Chief Justice, and Mr. Justice 

Banerji. 


Chattar Mal (Decree-holder) v. Thakurt and another 

(Judgment-debtor) r [7ih July, 1898.] 


Act No IV of 1882 iTransfer of Prepertj, Act), s. 90-Mortga^e^Perso7Ml covenant to pay 
^Apiyiicatwi to sell no« hypothecated property-' Balance legally recoverable 
Cause of action— Lwdlation. 

A mortRage bond s'-curing a debt payable on d.-mtad orovided that £of the pay- 
ment of the amount of moctgag.i*debD tbo immoveable property mantiooed in it 
should beheld as collateral security and that “ m oa^o of ths hypothecated pro- 
p*'rtv being insufficient for the satisfaction of the entire amount of the bond the 
creditors would bo at liberty to realize the am lunt r-m nning due from the 
obligors personally and from tdeir other propsrty ” Held, that no separate cause 
of action for the personal remedy accrued after tbo mortgaged property was found 
on sale to bo insufficient to satisfy the mortgage debt, but chat the cause of aoMon 
for both remedies was one and the same and accured when the covenant to pay 
was broken. Hence, the suit for sale of the mortgaBed property having been brought 
more than ten years after the date of the mortgage, the balance due upon the 
mortgage was not legally recoverable otherwise than out of the property sold and 

an application for a decree under s. 90 of the Transfer of Property Act was not 

maintainable: Afttsafeef) Zavian. Khan v. rmyaf-uUaA (1), in re UcBenryi 
McDermott v- Boyd (2) and MUler v. Runga Nath MouHck (3) referred to. 

[R.. 33 C. 8G7 (8731 = 4 C.L.J. U1 ; 15 C.P.L.R. 29 i3l) ; C 0.0. 30 (32) : 4 L.B B. 83 
(93) = 14 Bur L.R 161.] 


In this case the appellant held a mortgage over certain property of 
the respondents under a bond dated the 24th of October 1880. The 
amount secured by the bond was Ks. 300 payable with interest on demand. 


• Second Appeal, No. 503 of 1896, from a decree of L. G. Evans, 

Judge of Aligarh, dated the 14th May 1896, confirming an order of Babu Bipin Bihari 
Mukerji, Subordinate Judge of Aligarh, dat^ the 27ch November 1895. 

(1) 14 A. 513, (2) (1894) L.R. 3 Oh. 290. 13) 12 C. 389. 
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The bond provided that for payment of the amount the immoveable pro- 
perty mentioned in it should be held as collateral security, and that “ in 
case of this hypothecated property being insufficient for the satisfaction 
of the entire amount of the bond, the creditors would be at liberty to 
realize the amount remaining due from the obligors personally and from 
their other property.” On the 22nd of June 1891, the mortgagee brought 
a suit for sale upon his bond He obtained a decree under s. 88 of the 
Transfer ol Property Act on the 6th of August 1891 . Under that decree the 
mortgaged property was brought to sale on the 23rd of [513] .Tune 1893. 
The proceeds of the sale being insufficient to satisfy the mortgage-debt, 
which by that time had reached the sum of Rs. 3,239, the mortgagee 
decree-holder applied on the 2nd of February 1890 for a decree under 
s. 90 of the Transfer of Property Act. 

The Court of first instance (Subordinate Judge of Aligarh) held that 
the decree-holder’s application for a decree under s. 90 was time-barred, 
and dimissed it. The decree-holder appealed, and his appeal was dismiss- 
ed up m the same ground bs' the Lower Appellate Court (District Judge of 
Aligarh). The decree-holder thereupon appealed to the High Court. 

Babu Durffa Charnn Banerji, for tbo appellant. 

Pandit aVarfan Mohan Malaviya, for the respondents. 
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JUDGMENT. 

Keush.aw, C.J.. and IT.\>iERTr, J. — This is an aoroal from the decree 
and order of the Court below refusing to grant to the appellant a decree 
under s. 90 of the Transfer of Property Acn. The appellant held a mortgage 
over certain property belonging to the resnon lents under a bond, dated the 
24th of October 1880. The amount secured by the bond was Rs. 300 
payable with interest on demand. The bond provided that for the 
payment of the amount the iinmoveable property mentioned in it should 
be held as collateral security, and that “in case of this hypothecated 
property being insufficient for the satisfaction of the entire amount of the 
bond the creditors would be at liberty to realize the amount remaining due 
from the obl>gors p^r.sonally and from their other property.” On the 22nd 
of June 1891. the mortgagee brought a suit for sale upon that bond. He 
obtained a decree under s. 88 of the Transfer of Property Act on the 6bh 
of August 1891. Under s. 89 of that Act he obtained an order for the 
sale of the mortgaged property, and on the 23rd of Juno 1893, the said 
property was sold. The proceeds of the sale not being sufficient for the dis- 
charge of the mortgage-deb^which had swelled to the large sum of Rs. 3,239, 
the present application was made on the 2nd of February 1895, for a 
decree under s. 90. That section emnowers a Court to grant to a 
[614] mortgagee a decree for the recovery of the balance due to him 
after the sale of the mortgaged property from the mortgagor and his 
other property, provided that the balance is legally recoverable otherwise 
than out of the mortgaged property. The Courts below have held that 
on the date on which the plaintift' brought his suit upon his mortgage, 
his claim for a personal decree against the mortgagor was time-barred, 
and therefore the balance of the amount of the mortgage was not legally 
recoverable on the date of the application for a decree under s. 90. The 
oorreotness of this decision has been oballenged in this appeal. It is 
urged that under the terms of the bond in this case the mortgagee was 
not entitled to realize the balance personally from his debtors until after 
the hypothecated property bad been sold, and as his application for a 
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decree under s. 90 was made within three years from the date of the 
sale of the mortgaged property, it ouglit to have been granted. 

The Question we have to determine is whether, on the date of the 
application for a decree under s. 90, the balance of the amount due on 
the mortgage was legally recoverable from the debtors otherwise than out 
of the mortgaged property. If, under the terms ot the bond, the mort- 
gaged propeiV the only security for the debt and the mortgagors did 
not incur any personal liability, the balance is not recoverable otherwise 
than out of the mortgaged property. But if there is nothing in the 
mortgage bond to the contrary, the presumption will be that the mort- 
gagor has undertaken a personal liability to pay the mortgage-debt. In 
the latter case if a claim for a personal decree against the mortgagor 
would have been time-barred on the date of the mortgagee s suit, the 
balance would not bo legally recoverable otherwise than out of the mort- 
gaged property, within the meaning of s. 90. This was held in Munnheb 
Zaniau Khan v. Inayat‘nl-lah (I). The decision of this appeal, there- 
fore, turns upon the Question whether, if the appellant mortgagee had 
on the date of the institution of his suit asked fora personal remedy 
[515] against the mortgagors, his claim for that remedy would have been 

barred bv limitation. 

In this case the mortgagors in distinct terms undertook a personal 
liabilitv to pay the mortgage-debt. The bond gives the mortgagee 
two remedies for a breach of the conditions thereof, namely, first, a 
right to proceed against the immoveable property hypothecated in the 
bond : and, secondly, in the event of the proceeds of the sale of that 
property proving insufficient, a right to proceed against the debtors person- 
ally. The debt, however, is one and the same, and the personal liability 
of tiie debtors c’o-exists with the liability of the property. It is upon the 
occurrence of a breach in the conditions of the bond thar. the cause of action 
of the mortgagee for the remedies given to him under the bond arose. 
It was a single cause of action, and upon the accrual of it the mortgagee 
became entitled to seek all his remedies. The covenant in the bond that 
the mortgagors would be personally liable for the balance which might 
remain due^ after the sale of the mortgaged property did not give the 
mort«a«ee a right to bring a separate suit for a decree personally against 
the mortgagors after the sale of the property. The truth is, as observed 
by IIeRSCHELL, L. C., in in re Mcllcnrrj : McDermott v. Boyd (l), the 
ri"ht of the creditor in law would have been precisely the same as if those 
words had not been inserted." His Lordship added:— I cannot say 
that that right of realization gave a separate and independent cause of 
action, so that the statutory period did not begin to run until that date. 
The i-uling in that case is, in our opinion, conclusive of the question. A 
similar view was held by the Calcutta High Court m Mdler y. Bnn(ja 
Nath Moulick (3). In this case the appeUants cause of action arose 
when his debtors made default in payment of the debt. He was bound 
to come into Court within the period of limdation prescribed for his 
suit computed from the date of the accrual of his cause of action The 
limitation for the claim for sale being sixty years, his suit for sale was 
within time but the period of Umitation for a suit upon the [516] 
nersonal covenant being six years only, a claim upon that covenant 

would have been time-barred on the date on which the suit was brought, 

more than six vears having elapsed on that date from the date of the 


(1) 14 A. 513. 


(2) U89i) L.R. 3 Ch. 290, 


(3) 12 C. 389. 
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accrual of the cause of action. That being so, the Courts bolow have, 
in our opinion, rightly held that the amount which the appellant seeks 
to recover by a decree under s. 90 is noc legally recoverable from the 
mortgagors within the meaning of that section, and this appeal must fail. 
We dismiss it with costs. 

Appeal dismissed. 


20 A. 616=»18 A.V.N.3(1896) 134. 

APPELLATE CIVIL. 

Before Sir Louis Kershaiv, Kt., Chief Justice, and. Mr. Justice Bancrji. 


PaiiANDiR Singh (Plaintiff) v. Jwala Singh and others 

(Defendants).'" [8bh July, 1898. J 

Civil Procedure Code, s. 1.3, expl. 7/— Reg judicata — which might have \bccn 
a ground of defence in a fonner stii t. 

A defendant in a suit for tbc recovery of possession of immoveable property 
pleaded only a right to the proprietary possession of the property in suit in him* 
self. This defence failed, and a decree was given in favour of the plaintiff. 
Subsequently, tbe plainliQ sold a portion of the property so decreed to them, 
and the quondam defendant brought a salt for pre-emption. Held, that the 
suit mu9t fail, inasmuch as the plaintiff’s claim was one which he might have 
made when defendant in the former suit as an alternative to his defence of 
title. Rajah Mooltoo Vijaya, tte, Katama iVnic^iu'<r(l), A'/imesjuar 

Pershad v. Raj Kumari RuUan Roer (2), and Baldeo Sahai v. Bnteshar Singh 
(3) referred to. 

[Overruled, 26 A. 61 (F.B.) : Not P., I A.L.J. 426; R,. 65 P.L.R. 1908 = 65 P.R. 1907 
= 96 P.W.R. (1907).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Baba Jogindro Nath Ckaudhri, for the appellant. 

Maulvi Ghulam Mujtaba, for the respondents. 

JUDGMENT. 

Kershaw, C. J., and Baner.ti, J. — The suit out of which this appeal 
has arisen was one for pre-emption brought by tbo present anpellant in 
respect of a sale made by one Musaiiimat Subta on the llbh of May, 1894. 
The suit has been dismissed as barred by the [517] rale of res judicata. 
It is contended before us that this ruling of the Courts bolow is erroneous. 
We are unable to accede to this contention. 

The facts out of which the plea of res jtulicata arose were these: — 
The share now sold is a part of a 5-biswa share which belonged to the 
father of Musammab Subta. After the deatii of both her parents she sold 
the share now in question to the vendees respondents. The whole pro- 
perty, however, consisting of o-biswas, was in the possession of the 
present appellant. The vendees and Musanunat Subta therefore brought a 
suit for possession against the present appellant. That suit was resisted on 
the sole ground that the present appellant was the owner of the property. 
The Court decided against him and made a decree in favour of the then plaint- 
iffs. The Courts bolow have held that the present plaintiff* ought to have 

♦ Second Appeal No. 622 of 1896, from a decree of W. F. W. Wells, Esq,. District 
Judge of Shahjabanpur. dated tbe 16tb April 1896, ooohrming a decree of Rai Banwari 
Lai. Sabordinato Judge of Shahjahanpur, dated tbo 7tb December 1695. 

(1) 11 M. I. A. 50. (2) 20 0. 79. (3) 1 A. 76. 


1898 

Junv 7. 

Appel- 

late 

Civil. 

20 A. 012 = 
IB A.W.N. 
(1898) 138. 


691 



20 AU. 518 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1898 

JULY 8, 

Appel- 

late 

Civil. 

20 A. 316== 
18 A.W.N. 
<1898) 134. 


put forward his right of pro-emption in respect of the property now in suit 
as an answer to the claim of the vendees in the former suit, and that as 
he d'd not do so the present claim is barred by the rule of res judicata, 
having regard to explanation II of s. 13 of Act No. XfV of ld83. 

It has been urged before us that the present plaintiff might no doubt 
have defeated the claim of the then plaintiffs by sotting up his right of 
pre-emption, hut he was not bound to do so. and therefore this is not a 
case to which explanation II of s. 13 applies. In our opinion, this con- 
tention is untenable. The present olaintiff being in possession of the 
property, it was his duty to resist the claim of those who sought to oust 
him upon all possible grounds. In Srimut Ua 'nh Mootfoo Vijava Raga- 
imdha Bodha Oooroo Swamu Beriya Odaya Tav^r v. Kaiama NatrMar, 
Zemmdnr nf Shivaguntia (l) it was observed by thn Privy Council fat 
p 731 that “ when a plaintiff claims an estate, and the defendant, being in 
possession, resists that claim, he is bound to resist it upon all the grounds 
that it is possible for him, according to his knowledge, then to bring for- 
ward. The present appellant micht have insisted on the validity of the 

al'le^'ed will, hut instead of doing so [518] when his suit came on to he 
heard and decided in the Court of final appeal, ho in effect disclaimed 
all title under the instrument as a will, and insisted ^hat it must be 
regarded by the Court as not being testamentary. There would be 
arr'f’nd to all security in the administration of justice if the course 
now taken by the appellant of setting up the will were allowed. 
These observations aoply with full force to the present case. It is 
true that if the present plaintiff had raised in the former suit, the defence 
that he had a right of pre-emption, that defence would have been only 
inthfl alternative, hut such a defence is one which a party who 
resists a claim ought to bring forward for the Purpose of defeaMng the 
claim In the case of Katnesuyir Pershad v. Rai Kamari Rnttan Koer (2), 
their Lordships of the Privy Council explained what the word 
“ ought” in explanation II of s. 13 means. In that case, their Lordships 

“ Where matters are so dissimilar that their union might lead to 

confusion the construction of the word * might ’ might become important.” 
It is ur4d that the defence on the ground of pre-emption, if nised. 
would have been so dissimilar to the otlier defence, namely, on the ground 
of proprietary title, that confusion would have arisen, and consequently 
according to their Lordships of the Privy Council, the defence on the 
ground of pre-emption ought not to have been raised in the former suit. 
In our opinion, however, the two defences would only have been 
alternative ways of seekine to defeat the claim of the plaintiff. This view 
19 supported by the ruling of this Court in Imam Khan v. Ayvh Khan (3). 
We are therefore nf ooinion that as the present plaintiff did not in 
the former suit set up his right of pre-emption in answer to the claim 
advanced in that suit, he is precluded by the provisions of s 13 of the 
Pode of Civil Procedure from maintaining the present suit. The ruling of 
this Court in Baldeo Sahai v. Bateshar Singh (41 is directly in pomt. 
Por the above reasons, we hold that the Courts below were right. We 

dismiss this appeal with costs. dUrm^sed. 


(1) 11 M.I.A, 50. 


(2) 20 C. 79. 


(3) 19 A. 517, 


{i) 1 A, 76. 
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[519] APPELLATE CIVIL. 


1898 

July 9. 


Bejore Mr. Justice Aikman. 


JaI Kishen and others {Plaintiffs) V. Ram Lal {Defendant)^ 

[9th July, IbOS.l 

Act No. XV of 1«77 (/ntjian Limitattoji Act), sch. it. art. S2 — Suit for removal of trees 
from tenant's holding— Lxmitation—Jurudiction—Cwil and Hevenue CoKfts 
No. XII of 1881 (iV . iV.P. Bent Act), s. 93. 


Appel- 
late 
. Civil. 

20 A. S10=> 
18 A.W.N. 
(1898» 136. 


Held, that a suit b; zamindars for the removal of trees planted by a tenant on 
his cultivatory bolding was governed by the limitation prescribed in art. 3i of 
scb. ii of the Indian Limitation A« r, 1877. Oangaaliar Zahurrtya (1), and 
Mus/xaroj All V. Iftkkar Bunaxn (2) referred to. 

Hel X. aico that such a suit was not coguizible by a Civil Court. Deodat Twjori 
V. Qvpt Miar i3). 

£R., 23 A, 486 (490. : 6 A.L.J. 914 (917) = l‘i Ind.Cas. 108.] 


The plaintiffs came into Court alleging that tlie defendant being 
their tenant of certain fields, whicii were leased to him for ngricultural 
purposes, had, without obtaining their permission, planted trees on the 
said fields, instead of using them for the purpose for which they were let, 
and the plaintiff’s prayed for the removal of the trees. 


In the first Court the defendants raised several issues, but the case 
was decided upon one only, namely, whether the predecessor in title of 
the plaintiffs had given permission to the defendant to plant the trees in 
question. Finding this issue against the defendant the Court (Munsif of 
Agra) gave a decree in favour of the plaintiffs. 

On appeal by the defendant the Lower Appellate Court {Small Cause 
Court Judge of Agra acting as Subordinate Judgel decreed the appeal and 
dismissed the plaintiffs' suit on the finding that it w’as barred by limitation 
undr art. 32 of the second scnedule to the Indian Limitation Act, 1877 ; 
the trees in dispute having, according to the evidence of Jai Kishen, one 
of the plaintiffs, been planted more than two years before suit. 

The plaintiffs thereupon appealed to the High Court. 

[520] Bibu Jogindro Nath Chaudhri, for the appellants. 

The respondent was not represented. 


JUDGMENT. 


Aikman, J. — The plaintiffs, who are appellants here, brought a suit 
for the removal of certain trees which had been planted by the defendant 
on the land which he held from the plaintiffs for cultivation. The suit 
was brought upwards of two years after the trees were planted. The 
Lower Appellate Court has dismissed the suit as barred by limitation, 
applying art. 32 of the second schedule to the Indian Limitation Act, 
1877. In appeal, it is contended that the suit is governed by art. 144 
of the second schedule to the Limitation Act. That article has clearly 
no application to this suit, which is not a suit for possession. In the 
case of Gangadkar v. Zahurriya (Ij, art. 32 was held to be applicable to 

* Secocd Appeal. No. 693 o! 1697, from h decree of 8yed Akbar Husaio, Subordinate 
Judge of Agra, dated the 28th April 1897. reversing a decree of Babu Hari Mohan 
Baoetji, Munsif of Agr*. dated the let January 1897. 

(1) 8 A. 446. W 10 A. 634. i3) a5A..ViC^,JlJ83j.VP2. 
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a suit like the present. That was a ruling of TYRRELL and Mahmood, 
J.J., and thatmling was concurred in by STRAIGHT, J., in Musharaf Ali 
V. Ijtkhar Husain (l). The appeal therefore cannot he sustained. I may 
add that, in my opinion, the cognizance of the suit by the Civil Court 
was barred by the provisions of s. 93 of Act No. XII of 1881, and in 
this opinion, I am fortified by the decision in Dcodat Tiwari v. Gcpi 
Misr(2). I dismiss this appeal, but without costs, as the respondent is 
not represented. 

Appeal dismissed. 


20 A. 520*18 A.W.N. (1898) 136. 

APPELLATE CIVIL. 

Before Sir Louis Kershaw, KL, Chief Justice, and Mr. Justice Banerji. 


Kaliani {Defendant) v. Dassu Pande and others {Plainiiffs)f' 

[15th July, 1898.] 

JurisrficO'on— Cirit and Bevenue Courts— Suit in ejectment against a trespasser— Hes 
judicata — in revenue records, 

Althouch a Civil Court cannot give a decree declaring or deciding tho status 
of an agricultural tenant, yet where a plaintifi, having no remedy in the Reve- 
nue Courts, sues, on the allegation that he is a tenant entitled to possession, to 
eject a trespasser, it is competent to a Civil Court to grant a decree for possession 
on the ground that the plaintiff is a tenant, the class of bis tenancy being left to 
the Revenue Courts to determine. 

[521] Held also, that an entry in a revenue record which is based solely on 
the fact of possession cannot operate as res judicata on a question of title subse- 
quently raised in a Civil suit. Aiudhia Rai v. Parmeshar Rai I8J, and Dukhna 
Kunwar v. Unkar Pande (4), referred to. 

[R., 23 A. 360 (362, 363) : 23 A. 481 (4B3, 484).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Eaoof, for the appellant. 

Mr. J. Simeon, for the respondents. 


JUDGMENT. 

Kershaw, C.J., and Banerji, J.— This is an appeal from an order 
of remand under s. 562 of the Code of Civil Procedure. This is one of 
those cases in which the question of the conflict of the jurisdiction of 
Civil and! Revenue Courts arises. The plaintiffs, who are respondents 
here, brought their suit for a declaration that they were occupancy 
tenants of the land io suit and for recovery of possession of that land. 
Thev aUeged that the defendant had no right to it and that she was a 
trespasser. It appears that the name of the defendant was entered in the 
revenue papers as the tenant of this land .he plaintiffs made an apph- 
cation for amendment of that entry on the •aound that they were entitled 
to the holding. That applicaMon was d'SRRssed by the Revenue Court, 
and thereuron the present suic was brought. The Court of first instance 
dismissed the suit on the ground that it was one cognizable by a Court of 
Revenue, and it relied for that opinion on the ruling of the Full Bench in 

♦ Fifgfc Appeal from Order No. 46 of 1898. from an order of H.D. Griffin, Esq., 
Bisferict Judge of Azamgarh, dated the 4tb April 1898. 

(1)10 A. 634. ^ 

(3j 18 A. 840. (4) 19 A. 452. 
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^ 4 ^judhia Rai v. Parmeshar R%i (1). The plaintiffs appealed to the 
District Judge. He held that in so far as the plaintiffs sought to obtain a 
declai*ation that they were the occupancy tenants of the land in suit, the 
suit was not cognizable by a Civil Court and that the claim had been 
rightly dismissed ; but as regards the claim for possession, he held, relying 
on the ruling of this Court in Dukhna Kunwar v. Uakar Pa7ide (2), that 
it wss cognizable by the Civil Court. He accordingly made an order 
under s. 562 of the Code of Civil Procedure remanding the case to the 
Court of first instance for trial o » the merits. 

[522] In our judqment this case is almost on all fours witli tlie ruling 
on which the learned Judge of the Court below has relied and we fail to see 
in what respect this case may be distioguishel from the one in which that 
rulin'^ was passed. As observed in that case, the plaintiffs could not 
obtain any relief by resorting to the Court of Revenue. By asking that 
Court to determine the class of their tenancv under s. 10 of Act No. XII 
of 1881 and obtaining a decision under clause ia) of s. 95 of that Act, they 
could not recover possession of the holding. As they did not allege tlyit 
the zamind ir had dispossessed them, an i as the defendant did not claim 
to have been put into possession by the zamindar. they could not make an 
application under clause («) of that section. They are thus clearly with- 
out remedy, unless that remedy could be given them by a Civil Court. In 
the ruling to which we have referred it was held that, although the Civil 
Court conid not gran'i a decree declaring or deciding the status of an agri- 
cultural tenant, the only Court in which a person claiming to be such a 
tenant could to recover possession from an alleged trespasser was the 
Civil Court. With that opinion we fully agree. Tliis case was not one 
in which it was necessary that the question of the status of the plaintiffs’ 
tenancy qua status had to be determined ; if the plaintiffs were tenants of 
description and if the defendant was a trespasser, the plaintiffs were 
titled to «ucceed. In this re^ipect this case does not fall within the pur- 
view of the Full Bench ruling in Aiudkia Rai v. Parmeshar Rai (1). and 
we think that the conclusion at which the learned Judge of the Court bo- 

It was further conteiul^^^ before U3 on behalf of the appellant that, 
bv reason of the order of the Revenue Court refusing to amend the entry 
'n the revenue papers, the matter had become res jtulicata. Wo are 
to accede to this contention. The order of the Revenue Court was 
mads under s. 102 of Act No. XIX of 1873. That section orovidos that 
in disputed cases the Collector of the District or Assistant Collector shall 
' ke [523] such inquiry as may he necessary to ascertain the truth and 
°°^s6t^lio record to be amended accordingly. This section in our judg- 
ment Hoes not confer upon the Collec^.or of the District or Assistant 
rnllector any greater powers than what a Settlement Officer would have 
^ Lrs 61 of that Act. Bys. 63 the Settlement Officer is to specify in 
tbrt record of rigiits all narticulars rela'ing to tenants of every description. 
■R s () t all entries in the record made under s. 63 shall be founded on 
fbfl basis of actual possession, and all disputes regarding such entries shall 
be investigated and decided on that basis. The inquiry referred to in 
102 is in our ooinion, the inquiry which in the case of disputes a 
Settlement Officer is competent to make under s- 64 on the basis of actual 
Dossessioo. That section further provides that persons not in possession, 
but /^lo-im ing a right to be so, shall be referred to the j 


(1) 18 A. 840. 


proper Court. Thg 
(2) 19 A. 452. 
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proper Court mentioned in the section evidently must be, as observed in 
Dukhna Kiinwar v. Unkar Paurfe (Ij, a Court other than the Court of the 
Settlement Ofticer, and where the Revenue Court would not havejurisdic- 
tion to afford relief it must be the Civil Court. An adjudication on the 
basis 01 possession, which an adjudication under s. 102 must necessarily 
cannot, in our opinion, operate as res judicata on a question of title. 
In our judgment this appeal is untenable. We dismiss it with costs. 

Appeal dismissed. 


20 A. 523 lF.B.) = 10 A.W.N. (1898) 157. 

FULL BENCH. 

Before Sir Louis Kershau\ Kt y Chief Justice, Mr. Justice Blair, 
Mr. Justice Banerji, Mr. Justice Burkitt, and Mr. Justice Aikvian. 


MAgiiUL Fatima (Judijment-dcbtor) v. Lalta Puasad 
aM> another {Decree-holders).'" [20tli July, 189b. j 


F^ecutiem of acaee— Construction of decree— Act No. IV of 18S2 (Transfer of Property 
Act), s 88 — Procedure Code, s$. 219, 206— Costs -Decree apparenibj awarding 

costs twice. 



A decree drawn up unJer s. 88 of the Transfer of Property Act. 1889, was pro* 

perly framed iu accordance with the requirements of that section, but, [B2*jm 

addition to the prescribed contents of such a decree, contained a clause to the 
following effect It is further ordered, that the defendant aforesaid do pay to 
the plaintiffs aforesaid the sum of Rs. 876-8. the amount of costs incurreu by 

them in this Court.” 

Held, that this latter clause was merely a formal compliance with the pro- 
visions of the Code of Civil Procedure, and was not intended to bs a direction for 
the recovery of costs personally from the judgment-debtor. Chiranji v. AZOft 
Bam (2) on this point over-ruled. 


35 0. 431 = 8 C.L J. 152= 12 C.W.N. 864 ; R.. .30 M. 464 = 17 M.L J 
T 359' 13 C.W.N. 742 = 4 Ind. Cas. 545; 10 G.W.N. 731-15 
(24) ; 8 Ind. Cas. 32 t3H) ; 19 Ino. Cxs. 384 (385) ; 11 O.C. 377.] 


.317 = 2 M L. 
Ihd. cas. 23 


In this case the respondents decree-holders had obtained a 
under s. 88 of the Transfer of Property Act, 1882, on the 27th # 

which decree was confirmed by the High Court on a(»peal on the 2l.nn o 
April 1897. The decree thus confirmed was, as to the mam pm-tion of it, 
drawn up in strict accordance with the terms of s. 88 of the Trans or o 
Property Act ; but. in addition to the matters provided for by that section, 
contained a further order to the effect that ' defendant aforesaid do pay 
to the plaintiffs aforesaid the sum of Rs. 876-8-0. the amount of cost^ 
incurred by them in this Cour..’^ The decree-holders caused the 
mortgaged property to be sold by auction and, the proceeds of the sale 
being insufficient for the realization of the whole of the decretal amount 
bbev subsequently applied for a decree under s. 90 of the Transfer of Pro- 
perty Act. 1882, that auplication was dismissed. The decree-holder subse- 
quently applied for execution of their decree as to costs by realization of 
the costs awarded to them from the person of the judgment-debtor. The 
Court of first instance (Subordinate Judge of Bareilly) disallowed the 
iudgment-debtor^s objections and made an order grantin g execution fo r 

• pirsc Appeal No. 251 of 1897. from aa Older o( Uaou Madho Das. Subordinate 
Judge of Bareilly, dated ihe 7tb August 1897. 

(1) 19 A. 462. A.W.N. (1890) 83. 
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the costs of both Courts against the judgment debtor personally. Against 
this order the judgment-debtor appealed to the High Court. 

Maulvi irhulavi Mnjtaba for the appellant. The decree-holders’ 
claim to recover their costs from the judgment-debtor personally is 
concluded by the order of the Subordinate Judge on their application for 
a decree under s. 90 of Transfer of Property Act. Tlie decree-holders m 
that application [625] asked for a personal decree as to costs at.d it was 
refused them ; they cannot therefore now get a personal decree for costs. 

Further the award of R-f. 870-8-0 as costs by the decree of the High 
Court, which is now the only decree in the suit, was made *' as awarded 
in the decree of the lower appellate Court,” that is to say, the costs wore 
made a poriion of the mortgage money as required by s. 88 of the 

Transfer of Property Act. ^ i if 

The decree moreover, as drawn up is ambiguous, and, that being so, it 
must be construed, if possible, »s a decree in accordance witii law .\3 
the iudament directs a decree to be drawn up in accordance with the 
terms of s. 88 of the Transfer of Property iVct tlie decree must be 
con.trued as a good decree under tbai section and as awarding costs m 
the matter prescribed thereby, namely, payable out of the mortgaged pro- 
nertv and not by the judgu.ent-nebtor persunHlly. 

Mr D N' (with whom Mr. TI . A. Porter) (or I be respondents. 

The sole question is whether tlie Court executing the decree can go lielimd 
it The language of this decree is plain, and whetlier rightly or wrongly 
the decree has awarded costs separately. There is nothing in the law to 
show that the Court c.iunot award costs separately, t.e without including 
them in the mortgage money, and in any case the Court has done so 
The iudgment-debtor never appealed from the decree of the first Comb 
on the point of costs, and the High Court has now no power to prevent 
eLution of th.at decree according to its toiras which are not ambiguous. 

JUDGMENT. 

The iudement of the majority of the Court (KkkSHAW, C. J., Hlair, 
BA^EB. 1 I and Aikman, JJ.) was delivered by BaNi K.ii, J.i— 

This appeal arises out of an application for the execution of a 
J t.rn«pntpd in the Court of the Subordinate Judge of Bareilly 

brthe respondents decree-holders They hromilit a suit for sale on 

and a decree was made in their favour under s. 88 of the 
Trl^sflfof Property Act on the 27th of August .1894. An appeal was pre- 
ferred from that decree to this Court, which was dismissed on the 22nd of 
TroaI Anril 1897 The decree-holdeis caused the mortgaged propeity to bo 
[old bj auction: and the proceeds of the sale being msutiiciont for the 
realization of the whole r f the decretal amount, they subsequently applied 
fnr a. decree under s. 90 ol the above-mentioned Act. That application 
was dismissed. Tbeir present application, which has given rise to tins 
anneal was one for the realization of the costs awarded to them by 

decree of the Court of first instance and of the uppellafe Court 
Irom the person of the judgment-debtor. As regards the costs of the 
appellate Court, there is no controversy in this appea . As for the costs 
of the Court of first instance, it is contended on behalf ol the judgment- 
debtor appellant that, under the terms of the decree passed m favour 
of the respondents, they are not entitled to realize the co^s of tliat 
Court otherwise ' than out of the mortgaged proper- y. The .Com:fc 
below has overruled that objection, and it has been repeated m the 
^neal before us. No doubt a Court executing a decree is bound to 
give effect to the decree as it finds it. Wo have therefore to see 
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whether in this case tlie decree awards to the decree-holders the costs of 
the suit against tlie defendant personally. The decree, as we have said 
above, is one under s. 88 of the Transfer of Pronertv Act. Under 
the terms of tliat sec'ion, read with s. 86. the decree should order, 
that an account be taken of what would be due to the mortgagee 
for principal and interest on the mortgage and f^r his costs of suit, 
if any, awarded to him, on the date to he fixed in the decree, and in the 
event of failure of payment of such amount of principal, interest and 
costs, that the mortgaged property should be sold. A decree drawn 
strictly in accordance with the provisions of s. 88 cannot direct the 
costs of tlie suit to be recovered otherwise than out of the mortgaged 
property. The first portion of the deci-ee in this case was in strict com- 
pliance with the renuirements of s. 88 of the Transfer of Property 
Act. It declared that on the 27th of February 1395, Rs. 11,866-8 was 
to he payable to t he plainttfTs, viz., Rs. 10.990 ou account of principal 
and interest, and Hs 876-«S on account of costs. The decree, liowever, 

[527] contains a further direction in the following terms : — " It is further 
ordered that tlie defendant aforesaid do pay to the plaintiffs aforesaid the 
sum of Es. 876-8, the amount of costs incurred by them in this Court." 
It is contended that the second direction in the decree to which we have 
referre 1 is independent of the order contained in the first portion of the 
decree as to the inclusion of costs in the amount on failure to pay which 
the mortgaged property could he sold, and it is urged that under this la ->5 
clause the morrgagees plaintiffs are entitled to recover the costs over again 
from the defendants personally. We are unable to accede to this conten- 
tion. We do not think that we should bo justified in construing this 
decree in a manner which would make it an inequitable decree, which 
the decree in this case must be if, as is contended, it directs the same 
amount of costs to be naid twice over. In our opinion th^re is no ambi- 
guity in the decree, and the second provision in it as to payment of costs 
is only a repetition of what is already contained in the first portion of 
the decree ah ^ufc the realization of costs out of the mortgaged property. 
Section 219 of tne Code of Civil Procedure provides that the judgment 
shall dii’act by whom the costs of each party are to be paid, and by 
s. 206 it is directed that the decree shall state the amount of costs incurred 
in the suit, and by what parries and in what proportions such costs are to 
be paid. In our opinion the clause in the decree relied on by the decree- 
holders is only a formal comoliance with the provisions of the Code of 
Civil Procedure. It was never intended to be a direction for the 
recovery of costs personally from the debtor. Tn this view we are unable 
to agree with the observations contained in the judgment of this Court 
in Chiranji v. Moti Ram (l). Even if there were anv ambiguity in the 
decree, it would be the duty of the Court to construe the decree by the 
light of the judgments. The judgment in this case does not in the slightest 
degree indicate that the Court intended to a-vard costs against the defend- 
ant ?iersonaUy. The claim in the plaint was only for a decree for the 

[ 528 ] sale of the mortgaged property, and the judgment directe I that a 
decree should be prepar^rd according to s. 83 of the Transfer of Pro- 
perty Act. In our opinion the judgment, so far from indicating, negatives 
an intention to make the defendant personally liable for the amount of 
the costs. We may observe thac the decree of the appellate Court does 
not in anv way affecs the question before us, as it provides that the costs 


(1) 18 A.W.N. (1898) 33, 
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of the Court of first instance should be paid in the manner awarded in 
the decretal order of the said Court. ^Ye are in full accord with the 
opinion expressed by our brother Burkitt in his judgment in First Appeal 
No. 54 of 1894, decided on the 10th of August 1894, which dealt with a 
decree couched in similar terms. For the above reasons we are of 
opinion that the decree-holders are not entitled to realize the costs 
awarded by the decree oftbe Court of first instance from the judgment- 
debtor personally, and we hold that this appeal must prevail. 

Burkitt, J. — This case was referred to a Full Bench at my request, 
because, being one of tbe Judges responsible for the judgment in the case 
of Chiranji v. Moti Ram (1) I felt dissatisfied as to the correctness of the 
rule therein laid down. I now desire to say that I fully concur in the 
judgment which has just been delivered. On consideration I am of 
opinion that in that case we were wrong in holding that the lower appellate 
Court took a portion of the main decree of the Court of first instance out 
of its proper position, and in a way constituted it a subsidiary decree for 
costs capable of execution against the persons of the mortgagors. I think 
we wore wrong on that point, and that all that was intended to be done 
was to fill up as a matter of routine certain columns in tlie printed form 
of decree, and not in any way to modify the meaning or effect of the actual 

decree. 

By the Court. — The order of the Court is, that this appeal be 
allowed, and that the order of the Court below be varied to this extent 
that the application of the decree-holders for the [529] recovery of the 
costs of the Court of first instance is dismissed. The appellant will get 

her costs of this appeal. 

.Ippeal decreed. 
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REVISIONAL CRIMINAL. 

Before Sir Louis Kershaw, Kt., Chief Justice^ and Mr. Justice 

Aikman, 


Queen-Empress v. Brij Narain Man."*" [22nd July, 1898.] 

Criminal Procedure Code, s.S39—Pardon^Tender of pardon by MayistraU inquiring 

^ ijito a Criminal case— Pardon iriihdrawn after some oj Oie witnesses for ilie 
Ijrosecution had been examined— Effect of withdrawal of pardon at that stage. 

A Magistrate inquiring into a charge of dacoity tendered a pardon to one of 
tbe accused persons. The pardon was accepted, and the person to whom it was 
tendered was examined as a witness for the prosecution. Subsequently, and 
after certain other witnesses for tbe prosecution had been examined, the Magis- 
trate, being of opinion that the person to whom pardon bad been tendered had 
not made a full disclosure of the facts of the case, withdrew tbe pardon, put the 
person to whom it had been tendered back in the dock, and nltimately committed 
him along with the other accused to the Court of Session. Held, that tbe 
commitment of tbe person whose pardon had been withdrawn must be quashed, 
inasmuch as be bad had no opportunity of cross-examining tbe witnesses lor tbe 
prosecution who were examined before his pardon was withdrawn: but that it 
was nob necessary that, if a fresh commitment could be made in time, bis trial 
before the Court of Sessions should be postponed until tbe trial of his co accused 
bad been completed. Qxuen’Empress v. Sudra (2) and Queen-Empress v. Mulua (8) 
referred to. 


* Criminal Revision No. 345 of 1698. 

(I) le A.W.N.;(1698) 88. (2) 14 A. 336. (3) 14 A. 602. 
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A.W.N. (1908) 259 = 8 Cr.l..J. 445 (446) ; 3 Ind. Cas. 922 = 10 Cr.L.J. 418 = 5 N. 

L.R 134 (135) ; U.b.R. (101^7) 4th Qf., Cr. P.C., p. 7 (8) = 14 Bur. L.R. 3U6 = 7 

Or. L.J. 245 J 

The facts of this case sufficiently appear from the order of thQ 
Court. 

ill’. S. S. Singh and Pandit 3Iadan Mohan Malavtya, for the 
applicant. 

The Officiatinf* Government Advocate fifr. A. E. Rgves), for the 
Crossn. 

ORDER. 

Kershaw, C. J., and Aikman. J. — This is an application asking this 
Court to quash a commitment. The applicant Brij Narait> Man was 
implicated in a dacoity: a pardon was tendered [S30] to him by the 
Magistrate under ihe provisions of s. 337 of the Code of Criminal Pro- 
cedure, and by him accepted. He was in the course of ti»o inquiry exa- 
mined as a witness. The Magistrate came to the conclusion that Brij 
Narain Man was wilfully concealing material circumstances relating to 
the case, in particular, that he designedly in his statement omitted 
mention of his lather and of his brother, who, according to the evidence, 
were also implicated in the crime. The Magistrate accordingly withdrew 
the offer of pardon, and, treating Brij Nar.iin Man as an accused person, 
in ihe result committed him along with the other accused persons to 
the Court of Session lor trial under s, 3l)o of the Indian Penal 
Code. The learned counsel who has appeared ui support of the appli- 
cation puts forward two grounds as grounds which vNould justily us 
in quashing the commitment of his client. One of these is, that the 
withdrawal of the tender of pardon by the committing Magistrate is 
ienprouer. This was explained to us as moaning that there was nothing 
to snow that the statement made by Bnj Xavain Man when examined as 
a witness 5vas other than a true and full disclosure of the circumstances 
within his knowledge relating co the off’euce and r.he persons concerned in 
the committal of the offence. The question whether or not the appli- 
cant made a full and true disclosure of all he knew regarding the dacoity 
is clearly a question of fact. Now, according t> s. 215 of t.he Code of 
Criminal Procedure, a commitment once made by a competent Magistrate 
can be quashed by this Courc only, and only on a point of law. This 
ground tnerefore would not justify us in interfering with the commitment. 
The other ground urged is, that it was illegal for the Magistrate to take 
the applicant from the witness-box and commit him for trial along with 
the other accused. Reliance is placed on the decision of this Court in Queen 
Empress v. Sitdra (ij, and the c&se oi Queeit-Empress v. Muluai^). The 
latter case was a case in which during the course of a trial a Sessions Judge, 
being of [531] opinion that an accused person to whom a tender of pardon 
had been made, and who had accepted that pardon and had given evidence 
at the trial. ^\as giving false evidence, forthwith put him as an accused 
person into the dock and proceeded at once with his trial. The former 
case was one on all fours with this, i.e., it was ono in which the appro- 
ver's pardon was withdrawn by the committing Magistrate and he was 
commitied to the Sessions. We are of opinion that upon the second 
ground the commitment must be quashed, and for this reason. An 

(1) 14 A. 3S6. (i) 14 A . .502. 
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or^er cominittinij a person to take his trial at the Court of Session is 
an order which is passed to his prejudice, and the evidence upon which 
such an order is made must be tlie evidence of witnesses whom the 
accused person has had an opoortunity of oross-examinin". If he ha^ not 
had that opportunity, it cannot bit ba said that h^ has been preju-hced. 
Now the order withdrawing tha pard>n of tlie aoulicant and directing that 
he should b 5 treated as an accused person was made afrer some, at least, of 
the evi lenco in the inqu'-y preliminary to commitment had boon taken, 
and as regards this eviilence it is admitted that the applicant bad no 
opportunity of cross-examining. For tliis rei^on we quash the commitment 
of Brij Narain Man Tewari to the Court of Sessions on the charge under 
s. 395 of Indian Penal Code, leaving the Magistrate to take such 
further procaeding against the applicant as he mav deem necessary 
and as may be warranted by law. The learned counsel for the applicant 
has asked us to lay down th it in t io event of his client being after a fresh 
inquiry committed to the Court of Session and this cjmmitment being 
made before the trial of the other accused has come on. ha shall not be 
tried along witli them. It is no dou-it true that in the case Queen- Empress 

V Sii'lra (1). the learned Ju Ige who .i^cided the case remarked as follows 

“ It is in my opinion, the intention of law that a person to whom a 
tender of pardon has been made in connectio i with the offence should not 
betried foran -aiegel brexch of the conditions upon which the pardon 
[532] was tendered until the original case lias been fully heard and 
de ermined ” We fully agree with the liw as Kid down in Queen- Empress 

V Mulnn (2) namely, that the trial of an approver whose pardon is with- 
drawn at the trial should not be merdy a continuation of the trial at 
which he gave false evidence, but a trial, so far as he is concerned, de nono. 
Wd are unable to follow t he learned Judge who decided the ci-=e Queen- 
Emoress v Sudra in tlie opinion expressed m the passage quoted above. 
We^are unable to tind anything in the Code of Criminal Procedure which 
would render it necessary that an approver whose pardon has been with- 
drawn by the Magistrate and who has been committed by the Magistrate 
in time to stand his trial along with the other acoussd m the case should 
he tried separately from them. Wo assume that the commitment referred 
to is not op m to objection on the ground of any illegality such as exists 
in this case The joint trial under such circumstances could not. m our 
opinion prejudice the approver in any way : nor could it prejudice the 

accused who are jointly tried with him. We allow this application and 

xiuash the commitment of Brij Narain Man Tewari. 
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Before 21r. Justice Biirkitt. 


Radha Kishex and another [Plaintijs) v. Fateh Ali Ram 

AND OTHERS (Defendants).* [22nd July, 1898.] 

Act IP of 18S2 {Transfer of Property Act), s. 53— Act No. 1 of 137-2 {Indian 
Evidence Act), $. Attesting witness— tiicribe of a deed. 

Held, that a iDed may be legally proved by the evidence of the scribe thereof 
who has signed hu name, but not explicitly as an attesting witnes-*, on tho 
margin, and has been preientwhen the deed wjs executed. Muha:nni\d Ali v. 
Jafar Kha-i (1), followed. 

[Dies.. 1 Ind. Cas. 179 = 5 N.L.R. 3 : 16 Ind. Cas. 797 ; R.. 34 A. 615 (616) = 16 
Ind. Cas. 39-2 (393) = 10 A.L.J, 217 ; 34 B. 44 (48i = I Ind- Cas. 464 = 10 Bom. L.R. 
943 )947); SC.W.N. 454; 19 Ind Cas. 451; 24 M.L J. 534 (5361 = 13 M.L.T. 
4G-4 {4C5) = (i91-4» M.W.N. 400 = lUlod. Caa. 539 1590/. J 


[533] The plaintiffs in this case sued to receiver a debt secured by a 
bond dated the 26th of February 1889. The defen lanbs put the plaintiff 
to proof of his bond and the plaintiff called numerous witnesses, but none 
of tho marginal witnesses to the bond, and it was not shown that the evi- 
dence of the marginal witnesses was nob procurable. Amongst those called 
by tlie plainbiti was the scribe of the bond. Tiie Court of first instance 
(Munsif of Gbazipur) held with reference to ss. 68 and 69 of tho Transfer of 
Property Act, 1882, that the bond sued on had not been legally proved, 
but gave tho plaintiff a money decree against one of the defendants who 
admitted the claim. 

Tlie plaintiffs appealed, but the lower aopellate Court (Subordinate 
Judge of (iha/ipur) dismissed the appeal concurring with the finding of 
the Munsif that the bond sued on had nob been proved. 

The plaintiffs thereupon appealed to the High Court. 

Mr. Abdul liaoof, for the appellants. 

MuDslii KalnuU Prasad, for the respondents. 


JUDGMENT. 

BCRKITT, J. — It seems to me that this case is exactly on all fours 
wish tlie case of Muhammad Ali v. Jafar Khan (1). It is true that none 
of the witnesses was called, but the pliinbiff did call the scribe of the deed, 
who, though not an attesting witness, had affixed his name on the deed 
and who swore that the deed had been in his presence executed by the 
parties to it. The lower appellate Court finds that the evidence of the 
scribe is not sufficient to prove the bond. By that phrase it is clear that 
the learned Subordinate Judge moans that, as the scribe was not an 
attesting witness, his evidence is not legally sufficient to prove the bond. 
The Subordinate Judge does not say that be disbelieves the scribe. If he 
had said so there would have been an end of the matter. I take it that 
the finding of the two lower Courts is that ihe plaintiff was bound to call 
one attesting witness at lease, that he failei to do so, and that the 
evidence of the witness, that is to say, of the scribe, whom he did call, 

• Second Appeal, No. 858 of 1397, from a decree of Maalvi Muh imraaH Ismail 
Khan Subordinate Judgo of Ghazipur, dated the 9tb April 1897 confirming a decree of 
Munsbi Achal Behari, Munsif of Ghazipur, dated the 6th January 1897. 

(1) 17 A.W.N. (1897) 146. 
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was not ill law sufficient to prove the bond. On [534] the autho- 
rity of the case cited above I am of opinion that tliat decision 
is wrong, and that if the Munsif and the Subordinate Judge be- 
lieved the evidence of the scribe to be true, they were quite at liberty 
on that evidence alone to find that the bond had been executed. This 
case has been decided on the preliminary point that the evidence of the 
scribe was legally insufficient to prove the bond. I set aside the decree 
of the lower Court and remand the case to the Court of first instance 
with instructions that, if the evidence of the scribe be in its opinion 
credible, that Court is at liberty on that evidence to find the bond proved. 
Costs of this appeal will follow the result. 

Appeal decreed and cause remanded. 


1898 

JULY 22. 

Appel- 

late 

Civil. 

20 A. 532=° 
IB A.W.N. 
(1898) 148. 


20 A. 334»1S A.W.N. (1893> 142. 

REVISION A L CRIMINAL. 

Before Sir Louis Kershaw, Kt., Chief Justice, and Mr. Jxistice Aikman. 
Queen-Empress v. Behari Lal.* [23rd July, 1398.] 

J.cl No, I of 1892 {Locah {N..W.P. and Oadh LodginQ House Act), s. 5, subs. 2— 

' Lodging house^House of " pragwal" used for accommodation of pilgrims. 

Held, that a pragwal *’ who, according to custom, affords accommodation 
to his clients when toey come to Allahabad for religious purpose^, is bound, 
under the North-Webteru Provinces and Oudb Lodging House Act,, 1892, to take 
out a liccDso io cespecc of such bouses as he may use for the accommodation of 
bis clients. 

In this case one Behari Lai, a pragioal living in Kydganj, a mohalla 
of the city of Allahabad, was charged before a Magistrate of tbo third 
class of tho Allahabad district with keeping without a license tliree 
lodging houses in respect of wliich licenses were necessary. It was 
found that, besides the house in whicli he himself lived, which was 
also used at times for similar purposes, Behari Lai kept two other 
houses which were used by him to accommodate the pilgrims who 
came from time to time to .\llahabad and there availed themselves of 
Beliari Lai's professional services. The case for the prosecution was 
that these houses were hal)itually used for the accommodation [535] of 
pibnains, and that, although no direct consideration was received for tlieir 
use from the pilgrims, some indirect consideration was received in the 
shape of presents, which on their departure the pilgrims customarily 
madc to their priest. For the defence it was contended that the liouses 
were not habitually used as lodging houses, but only on certain occasions 
when tho occurrence of religious festivals brought pilgrims to .Mlahabad, 
and it was also argued that the presents given by the pilgrims were the 
same whether they received any accommodation or not, and that tho reci- 
procal functions of priest and client were hereditary and the client was 
not at liberty to change his priest, so that no part of the presents made by 
the clients could be regarded as consideration for the accommodation 
afforded to them by the priest. 

The third class Magistrate convicted Behari Lai under s. Ij (2) of 
the N.-W. P. and Oudh Lodging House Act and fined him Rs. 50, 


* Criminal Revision No. 401 of 1898. 
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1898 He appealed to the Di<trir;t ^Eagisfcrate, and the appeal was fransfevred by 
July 23 . order of the Hi^h Court to the Sessions Judge On this auo^'al the 

Sessions Judge found both tliat the houses in question were used more or 

RevI- less aii all times throughout r.he year for the accommodation of pilgrims, 
SIGNAL and also that som-j indireco consideration was received by Behari Lai in 
Criminal I’^turn for the Iiccommodanon so afforded. The Judge accordingly dismiss- 
ed tliH apnea I . 

20 A. 534= Behari Lai thereupon applied to the High Court for revision of the 
18 fl.W.N. order of the Magistrate and of the Sessions Judge. 

{1898)142. Mr. IF. for the applicant. 

Tne Oliiciating Governmonb Advocate (Mr. *4. E. liyves), for the 
Crown. 


JUDGMENT. 

Kershaw. C. J., and Aikman, J. — This is an application for revi- 
sion of an anpellate order of the Sessions .ludge of Allahabad confirming a 
conviction of the applicant under s. o. sub-section 2, of Act No. I of 1892 
of the Local Legislature (The North-Western Provinces and Oudh 
Lodging House Act), and a sentence of fine imposed thereunder. The 
applicant relied on the contention that the houses in respect of which he 
had been [536] convicted did not, for two reasons, come within the defini- 
tion of lodging liouse in s. 1, sub-section 3, of the Act above-mentioned. 
In the firs^ nlace, it was argued that the houses were not ordinarily used 
for the purpose of affording temporarv accominolation to persons, and, 
secondly, that, if tliey were so used, th-* apolicant did not receive any 
comoensation. direct or indirect for such use. The first contention 
of the applicant is negatived by the finding of fact of the Judge.who says : — 
“ I think there is no doubt tliat uilgrims are lodged in these houses of 
the appellant a* all times and seasons of the year, and that the houses 
are used ordmarily as lodging houses.” The Court accents that finding 
of fact. We find that tlnu'e was evidence amoly sufficient to suoporfc it, 
and we are therefore not justified in iutsrf-ring where tne question is one of 
fact, and where the fact lias been found in a sensi hostile to the apolicant 
by the tribunal from wiiich he has aupeiled. The second point under this 
sub-seotion 3 made by the applicant’s counsel is that the applic-int s houses 
do not come within the definition in that sub-section, inasmuch as the 
applicant did not receive aoy consideration, direct or indirect, for thcr user. 
Toe Magistrate has found that t.he persons who at various times of the 
year received temporary aocommodaCion at the houses of the applicant 
did indirectly pay the applicant for such accommodation. Presents were 
received hy liim on thedeparture of t.hepersons accommodated at his houses. 
We are of opinion that a portion of the value of those presents is to be 
ascribed to the accommodation which was given and received. The ap- 
plicant derived his income from such presents. It was necessary that 
accommodation of some sort should be provided in order to enable him to 
keep his clients and so to r.-ceive in future such presents as they might; give 
him. Under these circumstances we think that he was indirectly paid for 
the accommodation which he gave to those clients, and therefore that 
his houses come within the definition in the sub-section mentioned, and 
that he was rightly convicted. We therefore dismiss this application. 



JX'l RtJP SINGH V. PIRBHU NABAIN SINGH 20 AU. 838 

20 A. 037‘=18 A.W.H. (1398) 189. 

[837] APPELLATE CIVIL. 

Before Sir Jjouis Kershaw^ Kt.^ Chief Justice, and 

Mr, Justice Knox. 

Bup Singh {Judgment-debtor) v. Pirbhu Narain Singh [Decree-holder).* 

[28th July, 1898.] 

Sin&u iatc — ilitakslMra— ^Impartible raj-^lmpartitle raj rpol necessarily ifialienable. 

U amongst -Hiodua governed by the law of the Mitaksbara, a raj happens to bo 
impartible and governed by the rule of primogeniture, it does not therefore 
follow that it is inalienable. The condition of inalienability depends upon 
special custom, or, in some case^. upon the special tenure of the raj and must be 
clearly proved. Sant Sartaj Kuari v. Rnni Deora; Kuari (1), referred to. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Parbati Charan Chatterji, for the appellant. 

Babu Jogindro Nath Ckaudhri and Pandit Sundar Lai, for the 
respondent. 

JUDGMENT. 

Kershaw, C. J., and Knox, J, — The parties to these proceedings 
are Maharaja Pirbhu Narain Singh Sahib Bahadur, Kashi Nares, who is 
decree-holder, and Baja Bup Singh, known and styled as the Baja of 
Bhare, who is judgment-debtor. On the 29th of November 1891, Raja 
Bup Singh transferred by way of mortgage his rights and interests in 
certain property to the Maharaja of Benares. Upon that mortgage-deed 
the Maharaja of Benares instituted a suit and obtained a decree for sale. 
An order absolute for sale was also given subsequently. In process of time 
the decreye- holder applied for attachment of the property with a view to its 
being brought to sale. No objection was raised by the judgment-debtor, 
and on the 19th of November 1894, an order issued for sale, and proceed- 
ings were transferred to the Collector of Mainpuri in accordance with 
s. 320 of the Code of Civil Procedure. Upon the case reaching the 
Collector, steps appear to have been taken to bring the property under the 
management of the Court of Wards, and under its management the pro- 
perty [838] appears to have remained up to the 8tb of May 1897, when the 
Courts of Wards withdrew from management. On the 27th of March 
1897, the decree-holder again applied for execution of his decree. Notice 
was issued to the judgment-debtor under s. 248 of the Code of Civil 
Procedure, and the 19th of April 1897, fixed for hearing any objection 
that might bo raised. The judgment-debtor raised no objection and the 
case went again to the Collector on the 27th of July 1897. Eventually 
the 20bh of December 1897, was fixed for sale. On the 8th of December 
for the first time the judgment-debtor appears to have roused himself, or 
to have been roused into taking action. He on that date, after final 
orders for holding the sale of the property had issued, came forward, and 
for the first time asked the Court to consider whether the property which 
it was about to sell could or could not be sold in execution of the decree. 
The Subordinate Judge of Mainpuri considered that tbe objections taken 
were entitled to no weignt and disallowed them. From that order the 

_ ■ I ^ ■ ■ II » I I . . - ^ 

* First Appeal, No. 13 of 1893, from an order of Maulvi Muhammad Mazbar 
Husain, Subordinate Julgo of Mainpuri, dated tbe 14th December 1897< 

(1) 16 I.A. 51. 
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1898 present appeal is brought, and it is again urged upon us that the prope^ 
JULY 28 . ordered to be sold is property which cannot he sold because, first, it 

forms part of an impartible raj, which by Hindu law and custom is 

Appel- inalienable : secondly, because the son and heir of the Raja of Bhare 
LATE should, under the terms of s. 85 of the Transfer of Property Act of 1882, 

Civil made party to the proceedings. 

— ' It is admitted that the property forms part of an impartible raj. 

20 i. 337= The learned vakil for the appellant strove to maintain that an impartible 
IBA.W.N. also inalienable. He appears to have either overlooked or to 

(1B98) 159. have misunderstood the decision given by their Lordships of the Privy 

Council in Rani Sartaj K^tari v. Rani Deoraj K 2 iari (1). In that case it 
is laid down that in a raj the eldest son, where the Mitakshara law prevails 
and thei‘e is a custom of primogonituro, does not become a co-sharer with 
his father in the estate. If the estate ho inalienable, the inaliena- 
bility of it depends upon custom which must be proved, or it may be 
that in some cases it depends upon the nature of tlio tenure. Indeed, in 
[539] this case it does not lie in the mouth of the appellant to maintain 
at this stage this contention, seeing that when lie offered the property for 
mortgage, lie put forward that it was capable of alienation, that he made 
no resistance to the decree which was passed against it. and that he never, 
untill the 8tli of December 1807, attempted to put forward the objection 
at all ; even then ho put it forward as being a question based upon the 
general principles of Hindu law. 

The principle laid down by their Lordships of the Privy Council m 
the case above-mentioned cuts away the ground on which the 
contention is based. The Court below was quite right in dismissing both 
the objections taken as frivolous. They were, in our opinion, frivolous 
and intended to delay execution. At any rate there is ample ground tor 
suspecting that there was such intent. We cannot believe for a momen 
that if they were valid objections, the appellant would not have urged 
them long ago, and taken care to have them fortified by evidence o cu 
or as to tho nature of the tenure. We dismiss the appeal with costs. 

Appcul disynissed. 


20 A. 539 = 18 A.W.N. (1898) 1«. 

APPELLATE CIVIL. 

Before Mr. Jtistice Banerji and Mr. Justice Aiknuzn. 

SHEORAJ SIKGH [Plaintiff) iDefcndant).^ 

[28th July, 1898. J 


Procedure Code, s. 232. 

mid that where an application under s. 232 of the Code of Civil Procedure 
bv a ne’rson alleging himself to be beneficially entitled under a decree o execute 
aJch decree has been rejected, it is etill competent to the applicant (no appeal 
Mob from the order under s. 232 rejecting his application) to bring a separate 
smt for a declaration that he is the person entitled to ex ec ute the decree. Ra m 

. Second Appeal No. 123 of 1896 from a^decree of L.G. Evans Esq ^strict Judge 
Aligarh dated the 30th November 1895, reversing a decree of Babu Bipm Behan 
Mukerii Subordinate Judge of Aligarh, dated the 20th June 1895. 

(1)15I.A.51. 
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Bakhsh v. Panna Lai (1) and Halodhar Shaha v. Hctrogobind Das Koibtii^o (2), 

refoircd to. 

fR., 3 0.0. 32(34) ; 5 N.L.R.134 (135)=*3 Ind. Gas. 922 ; D.,28 A. 613 = 3 A.L.J. 423 = 

A.W.N, (1906) 183 ; 4 Ind. Gas. 160 = 12 O.C. 308.] 

Tbe facts of this case ace faily stated io the judgment of the Court. 

[540] Babu Durga Ckaran Banerji, for the appellant. 

Mr. D. N^. Bailor ji, for the respondent. 

JUDGMENT. 

Banerji and Aikman, JJ. — This appeal has arisen in a suit brought 
by the present appellant for a declaration that he is benehcially interested 
in a certain decree, and that he is entitled to take out execution of that 
decree. The facts are these Haji Mansur Khan, father of the defendant- 
respondent, and one Kadirdad Khan owned an indigo factory and other 
prooerty. After Kadirdad Khan’s death his legal representative sold his 
balf share of the property under a sale-deed, dated the 23rd of August 
1837, executed in favour of AsharB Lai, who was a servant of the appel- 
lant’s father, Baja Shankar Singh. It is said that Baja Shankar Singh 
was beneBcially interested in the sale-deed, and that Asharh Lai 
was a benamidar for him. This allegation has not been traversed 
in this suit and has been found to be true. It appears that tbe 
mother of the defendant-respondent brought a suit for pre-emption in 
respect of one of the villages included in the salo-dood referred to above, 
and in that suit impleaded Asharfi Lai and Raja Shankar Singh as defend- 
ants. Raja Shankar Singh 'disclaimed all interest in the property. The 
suit, however, was dismissed on other grounds. Subsequently a suit was 
brought in the name of AsharB Lai against the respondent to recover 
damages for certain obstructions caused by him to the indigo factory com- 
prised in the sale-deed. A decree was passed in his favour for Rs. 2,200 
by the Subordinate Judge of Aligarh, which was atlirmed by this Court 
.on the 28th of Juno 1883. Raja Shankar Singh died in 1891. On the 
11th of June 1894, Asharti Lai executed a document in favour of the 
appellant, in which he declared that he was merely benamidar for Raja 
Shankar Singh. To this document we shall have to refer later on. On 
the 13th of August 1894, Sheoraj Singh applied for execution of the decree 
referred to above under s. 232 of the Code of Civil Procedure. Tliat 
application was dismissed on the 18bh of September 1894, and thereupon 
the present suit was instituted. The allegation of the plaintiff was, as we 
have said above, that he was beneficially [941] interested in the sale-deed 
and in the decree, and that he was entitled to apply for execution of 
the decree. The Court of first instance decreed his claim, but the lower 
appellate Court dismissed it. Hence this appeal. 

The lower appellate Court has held, first, that tbe plaintiff is estopped 
from sotting up a title to the sale-deed and the decree ; secondly, tliat lie 
is not the assignee of tbe decree, and that on this point the order 
refusing his application under s. 232 of the Code of Civil Procedure is 
•oonojusive; and thirdly, that it would be against public policy, after Raja 
Shankar Singh’s repudiation of tbe sale-deed, Co grant the declaration 
sought for in this suit. 

We are unable to agree with the learned Judge in regard to any of 
the grounds relied on by him. The plea of estoppel was never raised by 
the defendant in his written statement, and the learned Judge has spelt 
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out for him a case whieh he never set up. In his written statement the 
defendant distinctly stated that the plaintiff’s father Raja Shankar Singh 
was the real owner of the property conveyed by the sale-deed of the 23rd 
of August 1887. He did not assert that by reason of the disclaimer made 
by Shankar Singh in the suit for pre-emption he was deceived or was 
induced to alter his position in any way. The learned Judge says, that 
in consequence of the statement made by Shankar Singh in the suit for 
pre-emption the defendant did not advance, in a suit for partition mstitu'- 
ted by Asharti Lai. thedefenoe which he might have raised, and on this 
ground hd liolds Hiat the plaintiff ie now estopped fi'om olaiming an tnter- 
est in the decree in question. This, however, was not an allegation made 
by the defendant. As we have said above, he nowhere stated in the 
pleadings that be was led by any representations of the plaintiff or his 
father into believing the existence of a state of things which did not m 
reality exist. As a matter of fact, the defendant has admitted that he 
was aware that Raja Shankar Singh was the actual purchaser under the 
sale-deed of the 23rd of AugusM887. Any representation made by the 
Raja therefore could [542] not have induced the defendant to alter his 
position to his own prejudice. 

The next ground of the learned Judge's judgment is in our opinion 
equally untenable. As the plaintiff was not recognised by the Court as 
a person who, under s. 232 of the Code of Civil Procedure, was entitled to 
execute the decree and his application under that section was refused, he 
could not appeal from the order of refusal. The propriety of that order 
was therefore liable to bo contested in a suit, and s. 244 of the Code of 
Civil Procedure does not bar such a suit. This was held by this Court in 
Ham Baklish v. Fauna. Lai (1). and by the Calcutta High Court in 
Haloclkar Shaha v. Haroyobind Das Koiburto (2). The order relied upon 
by the learned Judge does not preclude the plaintiff from maintaining the 


present suit. 

As regards the third ground of the learned Judge s judgment, we are 
unable to agree with it. A benami transaction is not illegal, and accor • 
ingto the rulings of the Lords of the Privy Council effect should be 
given to such transactions. The mere fact that the father of the piesent 
plaintiS made an untrue statement in a Court of justice m a previous 
litigation should not preclude the plaintiff from proving the real nature 

of the transaction on which he relies. , . u u u j 

It has been contended before us that the plaintiff should be deemed 

to he a decree-holder within the meaning of the Code of Civil 
and that as such decree-holder he is entuled to apply tor e.vecution of 
the decree in question. In our opinion a decree-liolder within the mean- 
ing of s 2 of the Code of Civil Procedme must be the person whose 
name is on the record of the suit and in whose favour the decree is passed 
and the onlv otiier person who is included m the definition of 
Lcree-holder'is the person to Whom the decree is transferred The 
beneficial owner of a decree cannot, in our judgment, be regarded as 
a decree-holder within the meaning of the Code. ^\e are. iiowover. 

oninion that the plaintiff may he treated as the transferee ot the 
15431 decree obtained by Asharfi LaJ. The deed executed by Asharti Lai 
on the 11th of June 1894. has the effect of transferring to the plaintiff 
all decrees obtained by him for damages or costs in relation to the property 
acquired under the sale-deed of the 23rd of August 13S7. As the 


(1) 7 A. 457. 
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•decree now in question is a decree of such a character it was in our opinion i898 
transferred to theplaintifif by the insferntnent of the 11th of June 1894, July ‘J8, 

and the plaintiff as such transferee was entitled to apply for execution of 

the decree under s. 232 of the Code of Oivil Procedure. As such Appel- 
transferee he has still tbo right to apply for execution of that decree, LATE 
provided, of course, the execution is not otherwise barred by law. Civil. 

Toe learned counsel for the respondent contended that we should not 

ma^ a declaratory decree in this case, inasmuch as such a decree would 839* 

as any application for execution which the plaintifif may A.W.H. 
ndw make would be barred by the operation of Rmitatron. It is»true that 1^598) 143* 
a Court in the exercise of the discretion which it possesses in the matter 
of passing a declaratory decree should refuse to exercise that discretion 
where the declaratory decree would be fruitless, but we are informed that 
in this case certain applications for execution were made which might 
have the effect of saving the operation of limitation. It would be pre- 
mature for us to express any opinion as to whether or not execution of the 
decree is time-barred, and we are not satisfied that this is so clear a case 
that we should be justified in holding that any decree which we may make 
in favour of the plaintiff will be of no value to him. For the above 
reasons we allow this appeal with costs, and, setting aside the decree of 
the lower appellate Court with costs, restore that of the Court of first; 
instance. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Sir Louis Kershaw, Kt., Chief Justice, and Mr. Justice Burkitt. 

Hardat {Decree-holder) u. IzzAT-UN-NISSA {Judgment-debtor). 

(3rd August, 1898.] 

Ciwi( procedure Code, s. Restoration of benefit obtained under a decree which has 
been subsequently reversed m appeal — Interest — Mesw profis. 

Held, that a person who is entitled under 6. 563 of the Code of Civil Proce- 
dure to the restoration of a boaofit of which be has been deprived by reason of a 
decree which has hc-^n subsequently reversed iu appeal ia entitled, if the thing to 
be restored is money, to iatorust for the time during which hu has been deprived 
of the use of it, or, if the thing to be restored is land, to mesne profits for the 
time during which he has been kept out of possession. Phul Chand v. Shankar 
Sarup (1) approved. 

[R.. 6 A.L.J. 715 17171 = 3 Ind. Cas. 534.] 

In this ca<^o Musamusat Izzat-un-uissa Begam sued one Dsvarka Das 
for the purpose of having a lease which had been granted to him set aside. 
She obtained a decree in the Court of the Subordinate Judge ou the 8th of 
March 189o. That decree cancelled the lease and directed Dwarka Das 
to give up possession of the land and to pay to Izzat-un-nissa the sum of 
Rs. 1,134*11-G on account of mesne profits, and also other sums asked 
for. On appeal to the High Court that decree was set aside and Izzat-un- 
nissas suit was dismissed with costs. Meanwhile however, Izzat-un- 
oissa had executed the decree of the Subordinate Judge and hud obtained 
possession, and she had realized also the amount of her mesne profits and 
her costs. Dwarka Das assigned the decree [2] of the High Court in 
bis favour to Hardat, and Hardat applied under s. o83of the Code of Civil 
Procedure, asking in tphe first place for restitution of the amount which 
Izzat-un-nissa had realized in execution of her decree as mesne profits 
and costs, with interest thereon, and, secondly, for mesne profits from the 
date when bis assignor was ejected in execution of Izzat-uu-nissa’s decree 
up to the date of the expiration of the lease. 

The Court of first instance (Subordiuate Judge of Bareilly) allowed 
tAie claim for the mesne profits and costs realized by Izzat-un-nissa, but 
disallowed the claim for interest and for future mesne profits. 

The applicant thereupon appealed to the High Court. 

Mr. D. N. Banerji, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

Kershaw, C.J., and Burkitt, J. — This is an appeal against an 
order made by the Subordinate Judge of Bareilly on an application made 
to him under s. 583 of the Code of Civil Procedure. 

* First Appeal No. 186 of 1898 from an order of B^bu Madbo Das, Subordinate 
Jadeo of Bareilly, dated the 19th March 1698. 

^ (1) 90 A. 480. 
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The only facts which need be cited are that the respondent, Maeara- 
mat Izzat-un-nissa Bagam, sued the appellant's assignor for the purpoes 
of having a lease which had been granted to the latter set aside. She 
obtained a decree on the 8bh March 1895. That decree cancelled the 
lease and directed appellant’s assignor to give up possession of the land 
and pay to Mosammat Izzat-un-nissa Begam the sum of Rs. 1,134-11-6 
on account of mesne profits, and also other sums asked for. On appeal 
to the High Court the decree in that case was set aside, and Musammat 
Izzat-un-nissa Begam’s suit was dismissed with costs. 

But meanwhile Musammat Izzat-un-nissa Begam bad executed ber 
decree obtained in the lower Court; she had obtained possession, and she 
had realised the amount of her mesne profits and her costs. The present 
applicant asks for the restitution of these amounts with interest. The 
Subordinate Judge has ordered the mesne profits and costs to be refunded, 
but has refused interest. That is the first matter raised in appeal. 

[3] It is contended that the order of the Subordinate Judge refusing 
interest is wrong, and we have been referred to the recent case of Phul 
Chand v. Shankar Sarup (l). In that case, on the strength of the decision 
of their Lordships of the Privy Council, it was held that in a case like the 
present, interest should be allowed. In our opinion that decision, to which 
one of us was a party, is correct and should be followed. We therefore 
set aside that part of the judgment of the Subordinate Judge which refused 
interest, and we direct him in execution to allow interest at 6 per cent, 
on all amounts which the appellant is entitled to recover from the opposite 
party. 

The other matter asked for is, that appellant should be allowed 
mesne profits from the date when he was ejected under the execution^ of 
Musammat Izzat-un-nissa Begam's decree up to the date of the expiration 
of his lease, that is, up to the 6th of July 1897. It is a matter of regret to 
us that no counsel has appeared to argue this case before us, but we think 
that the principle underlying the ruling of their Lordships mentioned 
above is that we must put the appellant in the same position that he 
would have occupied if the plaintiff’s decree had never been passed. Had 
that decree never been executed this appellant would have held^ posses- 
sion of the leased property up to the date on which the lease expired, and 
would as lessee have been entitled to the rents and profits and the other 
advantages of possession as lessee. We think that we ought now to put 
him in that position, and we therefore direct that the Subordinate Judge 
on this application under s. 583. allow to the appellant the mesne profits 
which he would have received between the date when be was ejected m 
execution of the decree and the 6th of July 1897, the date on which the 
lease expired. Interest will be allowed on the mesne profits at 6 per 

cent. 

We also give appellant the costs of this appeal. 

Decree modified. 
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Before Mr. Jtistice Knox and Mr. Justice Banerji. 


Japar Husain (Defertdant) v. Ranjit Singh (Plaintiff).* 

[3rd August, 1898.] 

Mortgage—Constructionof docwnent — Mortgage of a mixed character partly simple and 
partly usufructuary — Decree for salef—Aci No. IV of {Transfer of Property 
Act), $. 58. 

lo confitruin^ a mortgage-deed, the terms of which are of a doubtful obaractor, 
the iotcution of the parties, as deduciblc from their conduct at the time of 
execution and other oontemporaucous documsats executed between them, is to be 
looked to. 


1698 
Ado. a. 


Appel- 

late 

Civil. 

21 A. 4=> 
16 A.W.N, 
(1808) 


Mortgage-deeds of a mixed oharactor and other than those expressly defined 
in 8. 53 of the Transfer of Property Act, 1832. must be construed as far as 
possible in accordance with the covenants contained in them. Where a deed is 
partly of the nature of a usufructuary mortgage and partly of the nature of a 
simple mortgage the mortgagee is entitled to bring the mortgaged property to 
sale under the conditions set out in the deed. Shunker Lalt v. Poorrun Mull (11, 
Phul Ktiar v. Murlidhar (2), Jugal Kiskore v. Ram Sakai (3), Umrao Degam v. 
Vali-ullah (4), Ramayya v. Ouruva (5» and Sivakami Ammal v. Qopala Savun- 
dram Ayyan (6) referred to. 


IP., 6 N.L.R. 20 = 5 lod. Cas. 701 (701); App., 30 A 162 = 5 A.L.J. 130 = A.W.N. 
(1908) 70; R.. 34 B. 128 (133) = 11 Bom- L. R. 1315 = 4 Ind. Cas. 595 ; 26 M. 
662 (667) ; 9 A. L J 332=14 Bom L. R. 290= 15 C L.J. 4ll (414» = 16 C.W N. 
605 (509) = ll M.L T. 265 = (1912) M.W.N. 367 ; 10 Bom. L.R. 615 ; D., 28 A. 
157 = A W.N. (1905) 226.] 


The facts of this case suflBciently appear from the judgmeot of 
Knox, J. 

Mr. Karamat Husen and Pandit Lai, for the appellant. 

Messrs. D. N. Banerji and B. E. O'Conor and Babu Satisk Chandar 
Banerji, for the respondent. 

JUDGMENT. 

Knox, J. — Syed Jafar Husen executed a deed on the 12bh of 
January 1888, whereby be transferred his interests in certain immoveable 
property for the term of seven years to one Chaudbri Ranjit Singh for the 
purpose of securing the payment of one lakb of rupees advanced by 
Ohaudhri Ranjit Singh to him. 

The main dispute in this appeal turns upon the precise nature of the 
transaction between the parties. 

The first plea in appeal is to the effect that the learned Subordinate 
Judge- has misinterpreted the mortgage-deed in suit. The appellant 
contends that the transaction is a pure usufructuary mortgage. 

[5] On the same day on whiob Syed Jafar Husen executed the 
mortgage-deed, three other documents were executed between the same 
parties. All the four deeds were registered on one and the same day, 
namely, the 2l8t January 1888. It will be necessary to examine carefully 
the wording of the mortgage-deed, and if its terms are not sufficiently 
clear and admit of more than one interpretation, it will be necessary 
lurtber to ascertain in what manner the terms of the deed were under- 

* First Appeal, No. 227 of 1896, from a decree of Pandit Rajaath Sahib, Subordi- 
nate Judge of Mora^bad, dated the 6th Jane 1896. 

(1) N.W.P. B.O.R. (1867) 160=2 Agra 160. (2) 2 A. 627. 

(8) 6 A.W.N. (1886) 212. (4) 8 A.W.N, (1886) 171. (6) 14 M. 232. 

(6) 17 M. 181. 
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stood and acted upon by the parties subsequent to their entering upon 
the contract, for, as was pointed out in Shunker Lall v. Poorrun Mull (1), 
the real intention of the parties to a deed may fairly be gathered 
from their conduct and from the effect given to the deed before the 
commencement of the dispute out of which the suit has arisen. It is 
hardly necessary to remind ourselves that where the terms of an instru- 
ment are doubtful, what we have to look at is the substance and not the 
mere form. The mortgage-deed will be found sufficiently well translated 
for the purposes of this appeal at page 1 of Che respondent’s printed book. 
After reciting that the shares in certain villages had been mortgaged by 
Syed Jafar Husen to Chaudhri Ranjit Singh, and that the mortgage money 
had been left with the mortgagee for the payment of debts due to certain 
creditors of the mortgagor, it states: — (!) that the mortgagor has put the 
mortgagee in possession of all the aforesaid villages ; (2) that be authorises 
the mortgagee to appropriate the profits of the mortgaged shares in the 
villages in lieu of interest of the mortgage money during the term of the 
mortgage ; (3) that be is entitled to redeem the mortgage after the expira- 
tion of seven years; (4) that the mortgagee is entitled to demand repay- 
ment of the mortgage money after the expiration of the term ; (5) that if 
any difficulties or obstructions are placed in the way of the mortgagee, or 
any disputes or prior liens are found to exist, the mortgagee is at liberty 
to recover the mortgage money, together with costs, damages and interest, 
from the mortgagor and other properties of the mortgagor in the said 
[6] villages “ according to the condition of a separate deed of agreement 
executed to-day (6) that until the full payment of the mortgage money, 
the mortgaged property shall in every way remain liable for dama- 
ges. interest and deSciency of profits. This deed was executed after 
the Transfer of Property Act, 1882, came into force. The definition of a 
usufructuary mortgage according to that Act is to be found at clause W 
of s. 68. Putting the terms above recited alongside of the definition, it is 
evident that the deed contains more than is provided for in clause ((Z), 
The portions of it where the mortgagor binds himself personally to 
pay the mortgage money in the event of disputes, &c., find no place 
in, and are directly contrary to the nature and essence of a transaction 
which is a pure usufructuary mortgage. So also is the clause which 
provides that the mortgaged property shall remain liable (or damages, 
interest and deficiency of profits. It is also evident from the reference 
made to *' the separate deed of agreement executed to-day that the 
parties intended this latter document to be read with and interpreted by a 
document to be found at page 8 of the respondent s printed book. This 
document is termed a security bond. It recites that Syed Jafar Rfusen 
has given in mortgage to Chaudhri Ranjit Singh certain shares in certain 
villages— the shares and the villages iu both deeds correspond exactly ; 
that Syed Jafar Husen has taken a lease of the said shares in the said 
villages upon certain terms to be found in a qabulitjat executed the same 
day; that the lease runs from January 1888 up to January 1895, or until 
redemption of the mortgage ; in other words, that as regards time it is 
coterminous with the mortgage. The dee 1 then proceeds to state that 
for the satisfaction of the mortgagee in regard to payment of the lease 
money the mortgagor pledges and hypothecates in this security bond his 
equity of redemption over the mortgaged property and shares to which he 
was entitled in the mortgaged villages. It is this last portion of his deed 


(1) N.W.F. E.O.B. (1867) 150 = 2 Agra 150. 
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iffhioh is cited in the mortgage deed and which under certain circumstances 
is to govern the parties to the mortgage-deed. If the two documents are 
read together, it is [7] evident that they deviate still further from the 
definition of a usufructuary mortgage as set out in clause id) of a. 58 of the 
Transfer of Property Act, 1882. It will be observed that the two other deeds, 
namely, the lease and qabuliyat have practically been called in aid of the 
mortgage transaction. One of those two documents will be found at page 5 
of the respoodent’s printed book. The terms of this document also refer to 
the mortgage-deed, and they show that the intention of the parties was to 
enter into a transaction covered by the four deeds. In our opinion the 
four deeds must be read together before it can be fairly understood 
what the intentions of the contracting parties were. Indeed the learned 
counsel on both sides are at one upon the point that the deeds were intend- 
ed to be and must be read together. The learned counsel for ti)e appel- 
lant argued from them all that the intention of the parties was not to 
charge the property mentioned in the mortgage-deed with the principal 
amount or any portion of it. He drew our attention to the fact that there 
is DO mention made in any of the deeds as to how the principal sum ad- 
vanced was to be recovered after the expiry of the seven years, and also 
that the property charged, should any diflQculty or dispute, I'cc., arise 
within the seven years, was property other than that covered by the 
mortgage-deed. He referred particularly to the words in the end of 
the mortgage-deed, wherein the mortgaged property is made liable for 
everything except the principal money. It was for these reasons that 
he contended that the deed was a pure usufructuary deed, and 
nothing more. The transaction between the parties stood, as he 
said, upon precisely the same footing as what is known in Eng- 
land as a "Welsh mortgage, and he travelled into what is laid down in 
Ashburner’a Treatise on Mortgages (see specially p. 168.) lie also referred 
us to the following oases : — Teulon v. Curtis (1), BankiJi v. Potter {2) 
and Cooper v. Cooper (3). It is needless, however, to refer to English 
cases and English treatises, for we have the question in dispute [8] 
before us, in our opinion, sufficiently covered by the Transfer of Property 
Act, 1882, and by the general principles which have been uniformly 
followed by this Court for a long series of years. In 1879 a Full Bench 
of this Court, in Phtil Kiuir v. Murlidhar (4), in considering a deed which 
provided inter alia that if the mortgagor failed to pay the mortgage 
amount within the period of two years the mortgagee would be at liberty 
to recover the mortgage amount in any way be pleased, held, in spite 
of provisions in the same deed which recited that the mortgagee had been 
put in possession of the property mortgaged, and that the mortgagors 
intended to pay the mortgage money in a period of two years and got the 
property redeemed, that the transaction was in reality a simple mortgage- 
deed. In 1885 in the case of Jugal Kishore v. Ram Sakai (5), Straight, 
Officiating C.J., and Hahmood, J., agreed in holding that an instrument, 
the terms of which were far more in accord with the terms of the deed 
before us, was a combination of a simple mortgage and a usufructuary 
mortgage ; that the shops were mortgaged as security for the debt ; and that 
the plaintiff was entitled to maintain a suit to bring the property to sale. 
In 1888 in Umrao Begam v. Vali-ullah (6) Brodhurst and Mabmood, JJ., 

(1) Young's Bepoits, p. 610. (2) Houso of Lords' Reports (or 1878, p. 128. 

(3) House of Lords'Reports for 1676, p. 65. 

(4) 2 A. 627. <6) 6 A.W.N. (1666) 212. 

(6) 8 A. W. N. (1888) 171. 
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bad a deed v?hich they considered covered both the case of a usufrac- 
toary mortgage and of a hypothecation charge. From these and other 
cases which were cited to us, it is abundantly evident that this Court has 
always looked to the iabention of the parties in construing a mortgage- 
deed, the berms of which were of a doubtful character ; also that it has 
constantly recognized the fact that the covenants in mortgage-deeds of 
a mixed cbaraoter and other than those expressly defined in s. 58 of 
the Transfer of Property .Act, 1882, may be given effect to in accord, as 
far as possible, with the covenants contained in them, and that where a 
deed is partly of the nature of a usufraotuary mortgage and partly ‘of 
the nature of simple mortgage, the mortgagee is entitled ti bring the 
the mortgaged property to sale under the conditions set out in the 
[9] deed. Looking at the mortgage-deed and the security bond and read- 
ing them together, we are satisfied that they were intended to form one 
and the same transaction, that the intention of the parties was that the 
person and property, both that expre-^sly contained in the mortgage-deed 
and the further property set out in the security b')nd, were to be within 
the power and control of the mortgagee to bring to sale, if there was 
any default on the part of the mortgagor in the payment of the leise 
money. 

Another question arose, namely, how far the mortgagee could in the 
present suit claim to include arrears of lease money for the years 1893 to 
1896, for which he bad instituted suits and obtained decrees prior to the 
institution of the present suit. Upon this point the learned advocate for 
the appellant admitted that the c&qo A Itof Ali Khan v. Lalta Prasad (l)t 
was against him, and we think it is. No other questions were argued 
before us. The result is that the appeal is dismissed with costs. We ex- 
tend the time for payment of the mortgage money to the 3l8b of January 
1899. The costs of the plaintiff will be included in the amount, upon 
non-payment of which the mortgaged property will be sold. 

BanbRJI, J.— I, too, have arrived at the same conclusion as my 
learned colleague. If the mortgage in this case is a purely usufructuary 
mortgage as defined in clause (d) of s. 58 of the Transfer of Property Act, 
1882, the plaintiff is not entitled, having regard to the provisions of s. 67 
clause (a) of that Act. to institute a suit for sale, and the present suit 
must be dismissed. The principal question which we have to determine 
in this appeal, therefore, is whether, as contended by the appellant, the 
mortgage made in favour of the plaintiff is a purely usufructuary mortgage, 
or, as urged on behalf of the plaintiff and held by the Court below, it is a 
mortgage which partakes of the nature both of a simple mortgage and of a 
usufructuary mortgage, and is a combination of both those kinds of mort- 
gage. 

[10] I am of opinion that tbe mortgage in this case is of the latter 
description. The mortgage-deed is nob artistically drawn. We mast, 
therefore, look to all its provisions as a whole, to the other instruments 
which were executed at tbe same time and admittedly form parts of tbe 
same transaction, and to the surrounding oiroamstances, in order to gather 
the intention of the contracting parties. The document begins with the 
recital that the property mentioned in it was mortgaged and pledged. The 
vernacular words are “ rehn " and ** girau,"' both of which mean mortgage 
or pledge. It was argued that the words should be understood in tbe 
sense in which they are used in Muhammadan law, namely, to denote a 


(1) 19 A. 496. 
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usufructuary morbgaga. I am unable to agree with this oonbetjfiion. The 
words were evidently used in the mortgage-deed in the sense in which 
they are used in common parlance in the Hindustani language. As 
ordinarily understood in that language they are generic terms denoting 
a mortgage, whatever the nature of that mortgage may be. They 
apply as much to a simple naorbgage as to a usufructuary mortgage. 
The use of those words does not> in my opinion, help the appellant. On 
the contrary, the fact that the deed begins bv saying that the exeoutant 
had “ mortgaged and pledged all the aforesaid shares” for a lakh of rupees 
for a term of seven years,*’ coupler! with the other recitals in the dead, 
raises the ioference that the intention was to provide for the realization 
of the amount of the loan from the property itself aud not from its usu- 
fruct only. The mortgage deed next provides for the payment of the 
mortgage money after seven years, and it contains a covenant to the effect 
that the mortgagee “ will have the power to take back the mortgage money 
after the expiry of the term of seven years.” This is a personal covenant bo 
pay the mortgage money after thee xpiry of seven years — a covenant incon- 
sistent with a usufructuary mortgage pure and simple. In a pure usufruc- 
suary mortgage as defined in clause (tf), s. 58 of Act No. IV of 1882, 
the mortgage takes possession of the mortgaged property and is 
authorised to retain such possession until payment [11] of the 
mortgage money, and to receive the rents and profits, and appro- 
priate them in lieu of interest only, or of the principal otxly. or partly of 
principal and partly of interest. The Mortgagee, so long as ha remains 
in possession, has no right under the mortgage bo claim the mortgage 
money, and the mortgagor underbakes no personal liability. But where 
the mortgage deed authorises the mortgagee to recover the mortgage money 
after a specified period or on demand, the transaction ceases to be a pure 
usufructuary mortgage of the kind contemplated hy the Transfer of Pro- 
perty Act. It was held hy the Madras High Court in Rainayt/a v. Guruva 
(1) that a mortgage which otherwise answers the definition of a usufruc- 
tuary mortgage as contained in clausa (d) s. 58 of Act No. IV of 18H2, is 
not a usufructuary mortgage within the meaning of that Act if there is a 
covenant in it bo pay the mortgage debt, and in the case of such a mort- 
gage the mortgagee has a right bo sue for sale, A Full Bench of that 
Court affirmed the same view in Sivakami Atiwial v. Gopala Saviindram 
Ayyan (2). With those rulings I fully agree. This case is almost on all fours 
with the decision of this Court in Jugal Kt$hore v. Ram Sahai (3) in which 
a mortgage of the same description as the one in suit was held to be a 
combination of a simple and usufructuary mortgage. It is contended in 
this case that the mortgage-deed does not io terms provide for the recovery 
of the mortgage-money by sale of the mortgaged property ; bur, as I have 
said above, the deed not being artistically drawn, we must gather the 
intention of the parties from all the provisions taken as a whole, and from 
all the surrounding circumstances. In my opinion, there is much force 
in the argument of the learned counsel for the respondent, that, all the 
four deeds executed on the same date being parts of blie same transaction, 
the intention must he presumed to be the same in all of them, although 
the language employed in each deed to convev that intention mav not 
[12] be the same. There can be no doubt that under the other deeds 
executed on tho^ame date as the mortgage-deed the mortgaged-property 
and the other property mentioned in those deeds were rendered liable for 
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interest. It is also clear from the last clause of the mortgage-deed that 
“ until the full payment of the mortgage-money ” the mortgaged property 
was to remain liable for " damages, interest and deficiency of profits. ’’ It 
is unreasonable to inter that the intention was that, although the mort- 
gagee would have the right upon the expiration of seven years to recover 
the mortgage-money in cash, and although be would be competent to 
realise ** damages, interest and deficiency of profits*’ by sale of the mort- 
gaged property, be would nob be competent to touch that property, except 
to hold it for the realisation of interest only out of the usufruct, and that 
he would not have the right to cause that property to be sold for the 
realisation of the principal. 

For these reasons, I agree with ncy learned colleague in thinking that 
the Court below has rightly conceived the nature of the mortgage in this 
case, and that this appeal must be dismissed with costs. 


Appeal dismissed. 


21 A. 12 = 18 A.W.N, (1898) 149. 

APPELLATE CIVIL. 

Before yir. Justice Daiierji and Mr. Justice Aikman. 


Sahib Ali and others (Plaintiffs) v. Subhan Ali 
AND OTHERS (Defendants).’^ [3rd August, 1898.] 

Begulafion No. XXXI of 1S03. s. Ci— Revenue-free grn7itSeUkinfJtt in favour of 
daughter yurporting to render other lands than the lands settled liable in the hands 
of ihe settlor ajid liis heirs for the revenue of the settled lands. 

Ooe Bakhshish Ali in 1843 settled cercain lands on his daughter Rahmat-un- 
nissa aod covenanted that he and his heirs would pay the land revenue due on 
the estate so assigned along with the land revenue for their own estate. The 
deed of settlement then went on to provide that if at any time the heirs of the 
Bottlor, or whoever might be in poss'ssion of the rest of his estate, should 
demand from Rahmat un-nissa, or the person in possession of the lands assigned 
[13] to her, tbo rovooue assessed on those lands, than Rabmat-un-nissa and 
her heirs would bo entitled to claim and taka p:)3«3Sioa of the legal share in the 
settlor’s estate to wbioh she would be entitled under the Muhammadan law of 

inheritance. , . , , j 

Be\d, that as regards a person who had acquired a portion of the settled pro- 
perty partly by private sale and partly by sale at auction the settlement con- 
travened the provisions of s. 6 of Rogulation N o. XXXI of 1 SOI, and the heirs of 
the settlor could not be compelled to pay ths land revenue due on the portion 
of the settled lands acquired by the slid purchaser, not had tbo purchaser any 
right under the deed of settlement to a proportionate part of the inheritance 
which would have come to R-thmat-un-nissa from her father. 

The facts of this case are fully stated in the judgment of the Court. 
Pandit Uoii Lai, for the appellants. 

Munshi Ram Prasad, for the respondents. 

JUDGMENT. 

BanERJI and Aikman, JJ. — This is a plaintiffs’ second appeal. The 
following are the facts of tho case ; — Ooe Bakhshish Ali was the owner 

of a taluqa called Taluq a Fatuha. On the 5th of December 1813, he exe- 
cuted a document called a taviliknama, in favour of his daughter Musam- 
mat Eahroat-un-nissa, by which he assigned to her lands in two villages, 

• Second appeal No. 119 of 1996, from a decree of Baba Sanwal Singh, Subordinate 
Judge of Allahabad, dated the 22nd November, 1895, reversing a decree of K. David, 
Esq., Munsif of Allahabad, dated the 27th May, 1895. 
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nainBly, ohak Sikspodar and Mugarsan. In this document he covenanted 
that be and hig heirs would pay the land revenue due on the estate assign- 
ed to his daughter along with the land revenue for their own estate. The 
document went on to provide that if at any time his heirs, or whoever 
might be in possession of the rest of his estate, should demand from 
Eahmat-un-nissa, or the person in possession of the lands assigned to 
her, the revenue assessed on those lands, then Rahmat-un-nissa and 
her heirs would be entitled to claim and take possession of the legal 
share ip his estate to which she would be entitled under the Muhammadan 
law of inheritance. 

The suit out of which this appeal arises was brought by one Mus- 
ammat Izzat-un-nissa, who had acquired a portion of the land bestowed 
by Bakhshish Ali on Musammat Rahmat-un-nissa, in the village 
Mugarsan. Part of this land the plaintiff had acquir«-»d by pri- 
vate sale on the 20th of September 1872, . and another portion 
she had purchased at auction on the 22nd of February 1875 
[14] The persons representing the other heirs of Bakhshish Ali having 
successfully assorted against the plaintiff Musammat Izzat-un-nissa, a 
right to recover from her land revenue payable on the portion of Musam- 
mat Rahmat-un-nissa’s property which she (plaintiff) had acquired, the 
plaintiff brought this suit, claiming, first, a declaration that the defendants 
were bound by the tamlihiama and liable to pay the land revenue assessed 
on the property in the possession of the plaintiff, and that if the amount 
of the revenue should bo recovered by Government from the plaintiff, that 
the defendants wore liable by reason of the iamliktiatna to repay the 
amount to the plaintiff ; secondly, in the event of the above declaration 
being refused, the plaintiff claimed a decree for the amount of revenue 
which the defendants had recovered from her; and, thirdly, failing the 
above reliefs, the plaintiff claimed to be entitled to recover possession 
out of the share of Bakhshish Ali’s estate which would have fallen 
to Rahmat-un-nissa by the Muhammadan law of inheritance of a por- 
tion bearing the same relation to the whole of Rahmat-un-nissa's 
share as the land which the plaintiff had acquired bore to the whole 
of the land bestowed on Musammat Rahmat-un-nissa. The Court of 
first instance decreed tfie second of the alternative reliefs set forth 
in the plaint. On appeal , the learned Subordinate Judge dismissed 
the suit of the plaintiff on two grounds: first, that under the tamliknama 
only the heirs of Rahmat-un-nissa were entitled to hold revenue-free, 
and that the plaintiff, not being an heir, but an assign, was nob entitled to 
enforce the condition of the tamliknavia ; the second was that the grant by 
Bakhshish Ali to his daughter Musammat Rahmat-un-nissa was a grant 
in contravention of the provisions of section 10 of Regulation XIX of 
1793. and that consequently the condition that she should hold it free 
from the payment of revenue was one which could not be enforced. 

The plaintiff died during the pendency of the suit and is now repre- 
sented here by her heirs. On their behalf three contentions are put 
forward. The first is. that the grant by Bakhshish Ali is not a grant 
of the nature prohibited by section 10 of Regulation XIX of 1793. 
We may observe that the Regulation applicable [15] to the ques- 
tion before us is really Regulation XXXI of 1803, which in s. 6 
re-enacts the provisions of s. 10 of Regulation XIX of 1793. In 
support of this plea much ingenious argument was addressed to us. We 
are of opinion, however, that it cannot prevail. There is no doubt the 
grant was of a nature which was declared in the Regulations referred to 
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ko be null and void. Ifi was argued that as no power save Government 
oan free land from its responsibility to pay Government revenue, and that 
whatever the owner of the land may purport to do, Government oan always 
in the last resort tnforce its demand by having recourse to the land itself, 
the grant in question was not one of the kind at which the Eagulations 
were aimed. The preamble to the regulations shows no doubt that the 
main object of the Government was the security of the land revenue 
which was considered to be imperilled by such grants. But that this was^ 
not the only object the Government bad in view is clear from a reference 
to other legislation which took place about the same time. Regulation 
XLIV of 1793, for instance, was intended to prevent the grant by zamin- 
dars of leases and farms for long terms or in perpetuity at a reduced rent. 
The preamble states that such engagements, if held valid, would leave it in 
the power of weak, improvident or ill-disposed proprietors to render their 
property of little or no value to their heirs. Similarly, s. 81 of Act No. 
XIX of 1873 provides that grants of land which the grantor has expressly 
agreed not to resume shall be valid as against him, but not as against 
his representatives after his death. This shows that the intention of the 
Legislature was not merely to secure the public revenue, but to protect 
the heirs of zamindars from the effects of their improvidence. We hold 
that the grant in this case comes within the purview of s. 6 of Regulation 
XXXI of 1803, and consequently, being contrary to law, cannot afford 
a basis for either of the first two reliefs asked for in the plaint. 

The next contention put forward by the learned advocate for 
the appellants was based on the provisions of s. 28 of Act [16] No. X 
of 1859. That section provides that applications to dispossess grantees 
of land exempt from revenue must be instituted within the period 
of twelve years from the time when the title of the parson claiming 
the right to assess the land, or dispossess the grantee, or of some person 
claiming under him, has accrued ; and that if such period has already 
elapsed or will elapse within two years from the date of the passing of 
that Act, the suit might be brought at any time within two years from 
such date. It was argued that the right of the defendants to resume the 

land and have it assessed expired on the 29th of April, 18o9. on ^bjoh 

date the period of two years after the passing of Act No.^ A of lba9 
expired, and that consequently the plaintiffs had acquired an indefeasible 
title to hold the land revenue free. This plea might have been advanced 
by the plaintiffs in answer to the shit which was brought against them by 
the defendants in the Revenue Court to recover tbe revenue which they 
had paid for tbe land held by the plaintiff, but we do nob tnink that this 
section, though it might perhaps have been pleaded in.bar of a amt by the 
defendant for resumption or assessment, can be of any assistance to the 

plaintiff in this case. . . . ..u u ► 

The third and last contention on behalf of the appellants was that 

the defendants having failed to perform the conditions attached to the 
grant made in favour of Rahmat-un-nissa by Bakhshish All, by realizing 
from the plaintiffs the revenue for the land which was the subject of his 
grant, the plaintiffs were entitled to possession of a proportionate share 
of Rahmab-un-nissa’s inheritance out of Bakhshish Ali s estate. In the 
view which we have taken of the validity of the grant, we are unable to 
accede to this contention. As in our opinion the condition which Bakh- 
shish Ali imposed upon his heirs was a condition in violation of law. a 
breach of such a condition could nob, in our judgment, confer on Rahmat- 
un-nissa, or on any person deriving title from her, the right to claim the 
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6bai*e which Rahmab-uo'Disda would have inherited out of Bakhshish Ali's 
estate under the Muhammaian law. 

For the above reasons the appeal must, in our opinion, (ail. We 
dismiss it with costs. 

Appeal dismissed. 


21 A. 17 = 16 A.W.N. (1898) 183. 

[17] APPELLATE CIVIL. 

Bejore Mr. Justice Knox and Mr. Justice Banerji. 

The Collector op Moradabad {Dc/endaJit) v. Harbans Singh 

AND ANOTHER (Plaintiffs).”' 

[3rd August. 1898.] 

Civil procedure Code, s U— Suit on a foreign judgment— power of Court to inguire into 
the merits — Muhammadan Law—Doiccr, 

Where a suit was brought in 4 Court in British India upon the basis of a decree 
of the Counci) of Regency of the State of Ramour. it was held that the Court 
was emp'^wered by s- 14 of the Code of Civil Procedure, as amended by s. 5 of 
Act Nc. Vlt of 1838, tocooeider the merits of the ctse in which the decree of the 
Council of Regency had been passed. 

[F., 24 B. 86.J 

The facts of this case sutficiootly appear from the judgmenb of the 
Court. 

The Hoo'ble Mr. Conlan and Mr. A. E. Ryves, for the appellant. 

Mr. TK. M. Colvin and Maulvi Ohiilam Mujtabx, for the respondents. 

JUDGMENT. 

Knox and Banerji, JJ. — This was a suit instituted in the Court of 
the Subordinate Judge of Moradabad on the basis of the judgment of a 
foreign Court, namely, the Council of Regency of the Native State of 
Rampur. The suit in which that judgment was passed was brought by 
T^Iusammat Humai Tajdar Begam against her husband Nawab Mohib AU 
Khan, also called Nabba Sabib, to recover her dower, the amount of which 
was admittedly one crore of ruoees and 2o,000 Murshidabad gold raohurs. 
Both the ladv and her husband belonged to the fannily of the Nawab of 
Ramour, the fornaer being the daughter of a sister of the last reigning Nawab. 
Differences having arisen between Nawab Mohib Ali Khan and the ruler 
of Rampur, the former removed to Moradabad in the early part of 1887. 
His wife, however, continued to live in Rampur, and in the year 1888 
brought against her husband the claim for her dower referred to above. 
Nawab Mohib Ali Khan having died in October 1839. during the 
pendency of the suit, it was continued against Sahibzada Sajjad Ali Khan, 
his minor son by another wife, whose estate in the district of Moradabad 
is under the management of the Court of Wards. On the 26th of January 
1891 the [18] Council of Regency, the highest Court of appeal in Rampur. 
made a decree in favour of the lady. In execution of that decree a sum of 
nearly 22,000 runees was realized in Rampur territory, and the amount 
nowdueisRa. 1,07,53.088-7-0. The asFebs of Nawab Mohib AliKhaninRam- 
pur having been exhausted, the suit out of which this appeal has arisen was 
brought to recover the aforesaid amount from the property of the deceased 
io the district of Moradabad. It was instituted on the basis of the d ecree 

• First Appeal, No. 199 ol 1896, from a decree of Pandit Kajnath Sahib, Subordinate 
Judge of Moradabad, dated the 20th June 1896. 
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of the Rampur Court, dated the 26th January 1891, by Humai Tajdar 
Begam and the respondent Kunwar Harbans Singh, who has taken from 
her an assignment of a half of her rights under the said decree. Upon a 
plea of misjoinder of plaintiffs and causes of action being raised, the lady 
withdrew from the claim, which was continued by theor-her plaintiff alone, 
and she was made a formal defendant. The lower Court considered the 
case on the merits, and made a decree in favour of the respondent Kunwar 
Harbans Singh. From this decree the present appeal has been preferred. 
Mr. Colvin, on behalf of the respondents, urged before us in Innine that as 
the suit is founded upon a foreign judgment and the object of it is to enforce 
that judgment, that judgment should be accepted as ffnal between the 
parties, provided that it is not opposed to natural justice and was not 
obtained by fraud ; that the Court below acted improperly in going into the 
merits of the case, and that we also in deciding the appeal should not 
consider the merits of the case. He cited to us several Engli«^h and Indian 
rulings on the subject, which are well summarised in Chapter VIII of part 
II of Mr. Caspersz's work on the Law o( Estoppel. It is not necessary 
for us to consider those rulings, as we are of opinion that the amendment 
of s. 14 of Act No. XIV of 1882 by s. ij of Act No. VII of 1888 has intro- 
duced an important departure in this respect. 

The authorities to which our attention has been drawn seem to show 
that it is now established in England that when a suit is based on the 
judgment of a foreign Court which that Court had jurisdiction to pass and 
which was not obtained by fraud, such judgment must be presumed to be 
right, and the Court in which the suit on [19] that judgment is brought 
should not enter into a consideration of the merits of the case. The 
Indian Legislature has, in our opinion, laid down a different rule in the 
paragraph added to s. 14 of the Code of Civil Procedure by s. 5 of Act 
No. VII of 1888. That paragraph declares that when a suit is instituted 
in a British Indian Court on the basis of a foreign judgment, that Court 
is not precluded from inquiring into the merits of the case if the judg- 
ment is that of certain Asiatic and African Courts speciffed in the section. 
In the case of judgments of such Courts the Courts in British India have 
been given the discretion to regard or not to regard those judgments as con- 
clusive. The exercise of that discretion must depend on the circumstances 
of each case. But there can be no doubt that by the enactment of s. 5 of 
Act No. VII of 1888 the finality of the judgment of certain foreign Courts 
in Asia and Africa has been taken away by the Legislature when a suit is 
brought on the basis of such a judgment. The Court below was not, 
therefore, precluded from inquiring into the merits of the case. When- 
ever a discretion is vested in a Court, that discretion should, it is true, be 
exercised judiciously and not in an unwarrantable manner. But we are 
unable to hold that in this case the learned Subordinate Judge acted im- 
properly in considering the case on its merits. It may be that, having 
regard to the constitution of that foreign Court in this instance, no fur- 
ther inquiry was needed than what could be made upon the material 
afforded by thejudgmentof that Court — Fazal Shau Khan v. Gafar Khan {1) . 
As the learned Subordinate Judge has, however, inquired into the merits 
of the case, as he was competent to do, we think that we also should 
bear the appeal on its merits. 

The judgment of the Court, after a discussion of the case on its 
merits, thus concluded : — 


(1) 15 M. 82. 
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We are aware that the etfect of the decree in this case will be to de- 
prive the appellant — the only son of Nawab Mohib Ali Khan — of the whole 
of the large property left by the Nawab, and that the said property, or the 
proceeds of the sale of it. will go to the [20] plaintiff, who evidently em- 
barked on a speculation in taking an assignment of the decree of the Kampur 
Court. This has made us examine the decree with all the greater anxiety, 
and we cannot but regret that the Courts in these Provinces have nob been 
vested by the Legislature with the discretion which has been conferred on the 
Courts in Oudh by s. 5 of Act No. XVIII of 1876, to award to a Muhamma- 
dan lady only so much of the stipulated amount of dower as the Court may 
consider " reasonable with reference to the means of the husband and the 
status of the wife.” We have therefore no alternative but to make a decree 
for the amount of the dower contracted for, however extravagant that 

amount may be. 

We dismiss this appeal with costs. 

Appeal dismissed. 
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21 A. 20 = 18 A.W.N. (1898) 160. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Jnstice BurkUt. 


GUR Prasad and others (Plaintiffs) v. Ram Lal and others 

[Defe7idants).^ [5th August, 1898.] 

Execution of decree—Civil Procedure Code. s. 2U—Itcprescntative of a party to the suit 
purcimser of property wider attachnmit in execution of a decree. 

Held, that the purchaser o) property which is at the time of the purchase under 
attachmeot in execution of a decree is a representative of the judgment-delitor 
vendor within the meaning of s. 244 of the Code of Civil Procedure. Lalji Mai 
V. Hand Kiskore U) followed. Madho Das v. Ramji Patak (2) explained. 

rp *i A L J. 10. (Ni ; Appr., 28 C. 492 ; R-, 26 A. 447 = I A.L.J. 65 = A.W.N. (1904) 

^ *’ 61* 34 M 450 (451)=20 M.L.J. 961 = 8 M.L.T. 240 = 7 lud. Cas. 418; 5 C.L. 
j. 00=11 C.W.N. 163; 13C.P.L.R, 1; D., 20 A.W.N. 107.] 


The plaintiffs in this case came into Court alleging that they had 
purchased from the defendants Mehrban Singh and others a 10-hiswa 
share in a certain village, and out of the sale consideration, viz., Rs. 8,000, 
had paid Rs. 5,999 in payment of a mortgage on the share held by the 
defendants Ram Lal and others, and that the mortgagees had previously, 
in execution of money decrees held by them against the vendors, caused 
the property purchased [21] by the plaintiffs to be attached, of which 
attachment the plaintiff's had been fraudulently kept in ignorance, and 
now sought to bring it to sale. 

The plaintiffs prayed that the property purohased by them might be 
released from attachment, or, in the alternative, that the property should 
be sold subject to the sale consideration and mortgage money paid by the 


The Court of first instance (Subordinate Judge of Farrukhabad) 
decreed the plaintiffs’ claim in part by declaring that the property should 
be sold subject to the mortgage money, Rs. 5,999, paid by the plaintiffs. 


• Second Appeal. No, 561 of 1896, from a decree of G. A. Tweedy. Esq., District 
Tudae of Farrukhabad, dated the 6th July 1896, coofirmiDg a decree of Maulvi Muham- 
mad Anwar Husain, Bubordiiiate Judge of Farrukhabad, dated the 13th December 1095. 

(1) 19 A. 832, (2) 16 A. 286. 
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The plainl-iffs appealed, and the lower appellate Court (District Judge 
of Farrukhabad) dismissed the appeal. 

The plaintiffs thereupon appealed to the High Court. 

Pandit Smider Lai, and Munshi Gulzari Lai, for the appellants. 

Pandit Moti Lai, for the respondents. 

JUDGMENT. 

Blair and Burkitt, JJ. — Upon the finding of fact that at the time 
of purchase there was an attachment, the only question is as to the appli- 
cation of the law to that finding. The question to be decided is : — Are 
the plaintiffs as purchasers representatives of the judgment-debtor so as 
to fall within the category of persons specified in s. 244 of the Code of Civil 
Procedure ? Two cases have been cited to us which are in apparent con- 
tradiction. The first is the case of Madho Baa v. Bamji Pntak fl) and 
the other is Lalji Mai v. Nand Eishore (2). The first was decided by the 
late Chief Justice and our brother Banerji, the second by the late Chief 
-Tustice and one of us. In the former case it was found as one of the 
facts that there was a subsisting attachment at the time of purchase, 
tliough no mention of such attachment is made in tlie rest of the 
judgment.. We have consulted one of the judges who decided that 
case, and he having perused it, informs us that in the course of 
the delivery of the judgment the fact of the existence of that attach- 
ment was* not present to the mind of the Court. We [22] see 
no reason to depart from the ruling in the latter case, which we 
believe to be sound and in accordance witli the drift of tlie decisions 
of this Court. The result is that wo find that the plaintiffs in this case 
are representatives of the judgment-debtor, and as such are bound to seek 
their remedy by application under s. 244, and not by separate suit. The 
result is, that we allow the preliminary objection taken to the hearing 
of this appeal, and it follows therefore that the decrees of both the 
lower Courts are set aside and the suit of the plaintiffs is dismissed 
ab initio, hut, under the circumstances, without costs. We regret that 
it is impossible for us to take what we believe to be the equitable 
course of allowing the plaintiff's to tm*n their plaint into an application 
under s. 244, the Court in which the suit was field not being one in 
which the execution proceedings could be carried on. The appeal is 
dismissed. 

Apveal dismissed. 


(1)16-A.286. (2) 19 A. 332. 
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21 A. 22 = 18 A.W.N. (1898) 151. 

APPELLATE CIVIL. 

Before Mr. Justice Aikma7i. 


Muhammad Husen (Defendant) v. Muzaffar Husen and another 

(PlamtifFs).'^ [5th August, 1898.] 

Act No. XII o/ 1881 Rent Act\, ss. .)3 (/*), 203— Suit for profits — Limita’ 

lion — 4c< No, XV of 1877 (i»Kiirtn Limitation Act) 5. 6— Ac£ No, 1 of iao7 {General 
Clauses Act), s, 7. 

Held, that a suit for profits uodor s. 93l/t) of Act No. XII of 1881, tho period 
of limitation for the filing of which expired in respect ol a portion of the claim 
on a day when the Court was closed, could not be oroufihl on the day when the 
Court rd'Upenoi, but, so far as that portion was coucerued, was barred by 
limitation. 

[Disa., 23 A. 277 ; R.. 6 Ind. Cas. 702^13 O.C. 103 (105) ; 4 O.C. 182 (186),] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Ravof, for the appellant. 

Maulvi Ghulam Mujiaba, for the respondents. 


JUDGMENT. 


AikMAN, J. — This is an appeal by the defendant in a suit brought 
against him as lambardar by the plaintiffs under the [23] provi- 
sions of s. 93, cl. l/i) of the Rent Act, to recover their share of profits 
for the years 1302 and 1303 Fasli, and lor the profits of the kharif 
harvests of 1301 and 1301 Fasli. In the Court of first instance the de- 
fendant pleaded that the claim as regards the profits for the kharif of 
1301 Fasli was barred by limitation. These profits foil due on tlie 1st 
February 1894. Tho suit was tiled one day beyond the three years allow- 
ed for such a suit by s. 91 of the Act. The Assistant Collector overruled 
the defendant’s plea on the ground that the Court was closed on the last 
dav of the period of three years, and that the suit was within time, 
having been instituted on the day on whicli the Court re-opened. The 
Assistant Collector, however, found that no profits were due for that year, 
and f^ave the plaintiffs a decree for the profits of tlie remaining years 
claimed, calculated on actual realizations. The plaintiffs appealed to the 
District Judge, who modified the decree of the Assistant Collector, and 
gave a decree for profits for all the years in suit, finding that there had 
been gross negligence on the part of the lambardar, and that the rental, 
all but a small amount, might have been collected had due diligence boon 
used. The defendant comes here in secon dappeal. 

In the first ground of appeal he renews his plea that the claim for the 
protiis of 1301 Fasli was barred by limitation. Nothing appears to have 
been said on the plea of limitation in the lower appellate Court, and it is 
contended on behalf of the respondents that the appellant should not bo 
allowed to raise it now, I am of opinion, however, that it is open to me to 
entertain it even at this late stage, and I do so. In my opinion the claim 
for the profits for that year was barred. It is true that the last day of 
the period of the three years was a Sunday, but that does not, under the 


•Second Appeal, No. 805 of 1897, from a decree of C. Rueiamji, Eaq., Dietrict 
Judge ot Moradabad, dated the 7th July 1897, modifying a deo«e of Muhammad 
Nur-nl-hasan Khan, Asaietant Collector of Moradabad, dated the 80th March 1897. 
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Rent Act, entitle the plaintiffs to an additional day’s grace. Section 203 of 
the Rent Act provides that whenever a Court is closed on the last day 
of any period provided in this Act for the presentation of any memo- 
randum of appeal or for the deposit or for the payment of any money 
[24] in or into Court, the day on which the Court re-opens shall be deemed 
to be such last dav. It is noticeable that nothing is said in this section m 
regard to the presentation of plaints. Consequently the provisions of that 
section do not apply to the present ca^e. There is no other section m 
the Rent Act which would heln the plaintiffs. The provisions of Act 
No. XV of 1877 do not affect special or local laws which specially 
prescribe periods of limitation ; consequently the plaintiffs are ^not 
entitled to take advantage of the general provisions contained ins. 5 of 
that Act. Nor will s. 7 of the General Clauses Act of 1887 help the 
plaintiffs, for by s. 2 the anplication of part I of the Act, in which that 
Uction occurs, is limited to the Act itself and to all Acts made hv the 
Governor-General in Council after the passing of the Act. The former 
General Clauses Act contained no provisions similar to s. 7 of the 
present Act. For these reasons I am of ooinion that the first ground m 
the memorandum of appeal must be sustained, and that that iiortion of 
the decree of the lower appellate Court which awarded profits to fhe 
plaintiffs on account of the kharif harvest, of 1301 Fasli must be set aside. 
In the remaining grounds of appeal it is contended that the lower Court 
was wrong in allowing the plaintiff's additional profits owing to rents 
remaining uncnllectcd through the gross negligence of the defendant. 
Although the reason^ given by the learned District Judge do not appear 
tome in all cases valid, yet there was. in my opinion, evide^e upon 
which he could come to the conclusion at which he arrived. He found 
on a consideration of the evidence that the lamhardar had been unable to 
collect a sum of Rs. 50-4-8 owing to the poverty of the tenants. Witn 
regard to the balance uncollected, his finding appears to me to be one ot 

fact which I cannot disturb in second appeal. -j lu 

For the above reasons I so far allow tlie appeal as to set aside that 
portion of the decree of the lower appellate Court which awarded 
Rs. 14-0-11 to the plaintiff's on account of the profits of 1301 ha^li. 

Quad ultra, the appeal is dismissed. . , . 

[23] The parties will pay and receive costs throughout in proportion 

to their failure and success. 


T\ _ 7 • ^ 


21 A, 25 = 18 A.W.N. (1898) 186. 

REVISIONAL CRIMINAL. 

Before Mr. JuUice Banerji. 

Queen-Empress v. Ram Baran Singh. ’ [6th August. 1898.] 

Criminal Procedure Code. s. S95— ^Shipping-Sentence of imprisonment, in lieu of 
ichipping— Powers 0} Magistrate. 

Where a prisoner who has been sentenced to whipping is found to be unfit to 
undergo such sentence and such sentence is accodingly commuted to one of 
imprisonment, such substituted term o( imprisonment must nob bring the total 
term to which such prisoner is sentenced up to a term in excess of toe maximum 


• Criminal Revision No. 398 of 1998. 
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which the Court passing th^ ecotoncs is competcut to ioflict. Queen-Empress v. 

(1) referred to. 

This was a reference under s. 438 of the Code of Grinainal Procedure 
made by the Sessions Judge of Benares. The facts of tlie case sulViciently 
appear from the order of the Court. 

ORDER. 

BanerJT, J. — In this case one Ram Baran Singh was convicted by 
a Magistrate of the first class under ss. 454 and 75 of the Indian 
Penal Code, and sentenced to two years* rigorous imprisonment and to 
receive 30 stripes. He was medically certified not to be in a fit state of 
healtli to undergo the sentence of whiooing. The Magistrate thereupon 
sentenced him to G months' additional rigorous imprisonment in lien of 
whipping. The Magistrate was evidently acting under the powers conferred 
on him by s. 395 of the Code of Criminal Procedure. Under that sec- 
tion. upon the offender being found not to be in a fit state of health to 
undergo the sentence of wliipping, the Court may either remit the sentence 
of whipping, or mav, in lieu of whipping, sentence liim to imprisonment 
or a term not exceeding twelve months, which may he in addition co 
any term of imprisonmenc to which he may have been sentenced for tlie 
same offence. But this term of imprisonment, as held in Quer:7i-Empre$.<; 

v Sheodin (l) [26] is a substantive sentence of imprisonment. That 
being so. tbe Magistrate was not competent to sentence the accused to 
imprisonment in lieu of whipping for a period which was in excess of 
the maximum term of two years, for wliich, under s. 32, lie could order 
the imprisonment of the accused. This is clear from the second para- 
eraoh of s 395. which declares that under that section a Court is not 
authorised to inflict imprisonment for a term exceeding that which the 
said Court is competent to inflict. Section 33. which relates to tlie powers 
of a Magistrate to pass a sentence of imprisonment in default of fine, 
distinctly provides that the imprisonment awarded under that section 
may he in addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under s. 32. The absence 
of a similar provision in s. 395 and the provision of the second paragraph 
of that section, to which I have referred above, leave no room for doubt 
that the sentence of imprisonment awarded in lieu of whipping cannot 
be in addition to a substantive sentence of imorisonment for the maximum 
term which the Magistrate was competent to award. The sentence of 
additional imprisonment in lieu of whinping passed in this case was 
therefore clearly illegal and I set it aside. Ram Baran's bail will bo 

.discharged. 


(1| 11 A. 808. 
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APPELLATE CIVIL. 

Before 21r, Justice Banerji. 

\ 

JADUBAR Singh and others [Defendants) v. Sheo Sarax Singh 

[Biaintiff)J [8th August, 1898.] 

Suit for wmliciojis ■pro^ecutxov^Reasonable and probable cause — Evidence-^Coyivictiofi 
of plaintiff by a criminal Court. 

Tbe fact that the plaintiff in a suit foredamaj^es for maliciou« prosecution has 
been convicted by a competent Court, although he may subsequently bnve been 
acquitted on appeal, is evidence, if unrchutteci, of the strongest possible ebarac tfr 
against tbe plaintiff's necessary plea of want of reasonable [27] and probable 
cause. ParimiBapirazu V. Bellamkondn Chinna Venhayyafi.) followed. 

[R., 26 M. 506(508) : 12 C.W.N. SlSiN) ; 6lnd. Ca?. G75 (677); 181nd. Cas- 830 (831) ; 
,2L.B.R. Ill; 176 PL.R. 1901 ; U.B R. (1006), Tort 5 ; D., lOA.L.J. 423 
'424) = 17 Ind. Cas. 879.) 

The plaintiff in this case was prosecuted in the criminal Court by 
the appellants on charge.s of riot and robbery. He was convicted by the 
Court of first instance and fined Rs. 10. That conviction was, however, 
set aside in revision by the High Court, on a reference by the Sessions 
Judge, who was of opinion that the charge had not been substantiated. 
The plaintiff, accordingly, instituted the present suit claiming damages to 
the amount of Rs. 600. The first Court gave him a decree for Rs. 175, 
which sum was, on appeal, cut down to Rs. 75. The lower appellate 
Court (Additional Subordinate Judge of Ghazipur) in its judgment said : — ■ 
“ Indenendently of that judgment (the judgment of tlie Sessions Judge) 
"there is a good deal of oral evidence w'hich satisfactorily proves the 
" innocence of the plaintiff. The parties are old enemies. The defendants 
** had seen tlie plaintiff and his other companions carrying away the crops, 
"and identified them while beating them. Under the circumstances there 
" can be no question of reasonable and probable cause, as see the authority 
" noted in the margin. {Weekly Notes, 1889, p. 189). Now such being 
*' my view as to the prosecution being false the plaintiff must be held 
"entitled to get damages." 

The defendants appealed to the High Court. An issue was referred 
to the lower appellate Court for a finding as to the existence or non-existence 
of reasonable and probable cause. On return of the finding of that Court, 
which was in favoux' of the plaintiff, the appeal again came up for hearing. 
Messrs. Amiruddtn and Muhammad Ishaq Khan, for the appellants. 

Mr. E. A. Hoxcard, for the respondent. 

JUDGMENT. 

Baner.ti, J. — The plaintiff respondeat was prosecuted in the 
criminal Court by the appellants on charges of riot and robbeiy. He was 
convicted by the Court of first instance and sentenced to a fine of Rs. 10. 
That conviction was set aside by this Court on revision, the Sessions Judge 
•who reported the case to this Court [28] for revision having been 
of opinion that the charge bad not been substantiated. The plaintiff 
thereupon instituted this suit claiming Rs. 600 as damages. The lower 

• Second Appeal, No. 464 of 1897, from a decree of Maulvi Mobamms^d Ismail 
Khan, AdditioDsl Suboedioate Judge of Ghazipur. dated the Q7tb March 1897, modU 
lying a decree of Baba Ghandi Prasad, Munsifuf Basra, dated the 28tb January 1897, 

(1) 3 M.H.C.R. 236. 


728 



IX.] 


JADUBAR SINGH V. SHEO SARAN SINGH 


21 All. 29 


appellate Court has granted him a decree for Rs. 75. That Court refused 
to enter into the question of reasonable and probable cause. As it was 
essential that in a suit of this kmd tlie plaintiff, in order to succeed, must 
prove not only that the charge was unfounded and was instituted through 
malice, but also that it was without reasonable and probable cause, I 
referred an issue to the lower appellate Court for a finding as to the 
existence or non-existence of reasonable and probable cause. That Court 
has returned a finding in favour of the plaintiff’, to which exception has 
been taken by the appellants. 

The question of the presence or absence of reasonable and proI)ahlc 
cause is a mixed question, both of law and fact. In this case, as I 
have said above, a Magistrate believed in the truth of the complaint 
brought by the appellants. That alone ^^as sufficient evidence of the 
existence of reasonable and probable cause. In the case of Panmi 
Bapirazu v. Bellavikonda Chiniia Ve7ikaij}/a (I) the learned Judges observed : 

“ We do not know of any instance of a suit of this kind being 

successfully maintained after a con\nction of the plaintiffs by the sentence 
of one competent tribunal." No doubt, as observed in the said judgment, 
the judgment of one competent Court against the plait tiff should not 
in every case be considered a sufficient answer to tlm suit. But the 
fact of a Court of competent jurisdiction having believed that the com- 
plaint is a true complaint is strong evidence to bhow that it was not brought 
without reasonable and probable cause. The conviction by the first 
Court was no doubt subsequently sot aside; but on referring to the 
judgment of the learned Sessions Judge, dated the lltli of Novemlier 181)5, 
which is to be found on the record of the connected suit No. G22, out ot 
which Second Appeal No. 455 has been brought, it appears that ho 
held the charge not to be established becHuse he had doubts in his mind 
as to the truth cf the complainant’s story. He did not find that the 
complaint was an [29] utierly false one. On the contrary, it appears 
from bis judgment that a riot did take place that night, for which tho 
complainant’s party was convicted by the first Court along with tlie 
party of the present plaintiff. We have thus a judgment of a Court of 
first instance convicting the plaintiff and the judgment of an^ appellate 
Court which gave the plaintiff only the benefit of a doubt. Such being 
the case, it cannot be said that the complaint was totally without prob- 
able cause. I have not been referred ro any instance in which, under 
similar circumstances, a decree for damages has been granted. In my 
judgment the suit ought to have been dismissed. I allow the appeal, and, 
setting aside the decree of the Courts below, dismiss the suit with costs in 
all the Courts. The objection under s. 561 of the Code of Civil Procedure 
necessarily fails and is also dismissed. 

Appeal decreed. 

[The decision in this case was affirmed on appeal under s. 10 of 
the Letters Patent on the 7th of January, 1899 .— Ed.] 
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(i) 8 M. E. 0. R. 288. 
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21 A. 29 = 18 A.W.N. (1898) 187. 

APPELLATE CIVIL 

Before Mr. Justice Kiiox and Mr. Justice Bancrji, 

Tin: Delhi and London Bank. Ld. {Plaintiff) v. Ghaudhri 
Paktab BHASKar and others [Defendants). ' TSth August, 1898.] 

^ct No. A7A’ oi 1873 (X IP. P. Land Kevenne Act\, s. 184 — SJe for arrears of Govern^ 
'.nent Revenue — Aliened bcnatni vurcha^e—Sait on a mortgage against the debtor 
and tne cerlxfed imrchnsers alleged to be benamidars oj the debtor— Ci'jd Pro- 
cedure Code, s. 317. 

Per Knox, J — The operation of s. 184 of Act No. XIX of 7873 is not confined 
to tUsputes between i-ertiticd auction purclu.'^ers and parsons who allege that such 
motion purchasers purchased on their bcbalt hs their benamidars, but extends 
u> c.iscs wbtre the di-pute is between the certified purch^se^s and third persons 
who <ile^c tint the certified purebasor'i aro not the real purcha.sers. In such a 
case the claimants canno*. succeed withniit proof of fraud. 

Mussurnnl Buhuns Ki icar \. Latin Bnhooree Lall <1 1, So/mn D/if/ v Lala 
Gtfa Pershad (i). Kaniznk Siikina v. ^[o^^ohurD^s {3i. Chundrn Kaminti Debea 
V. Ham Huttmi Pattuck I4J and Soondur-e Djb e v. Oojui Monee Do^see »5) 
referred to. 

[30) Per BankiUI. J —Section 184 of Act No. XIX of 1873 contemplates a suit 
between the peisou claiming to be the real purchaser and the certified purchaser, 
and n >t a suit by a creditor of -such pers^'n in which the creditor seeks to establish 
tbit I he purchase was in reality m-idc by bis debtor and that the certified pur- 
cba'^cr is only the benanudar of the debtor. Section 184 docs not preclude a 
(Trdi'.i'r of tlie beoeficul owner from suing the certified purchaser on the allegation 
tlui hn pnrchise wa.s for the debtor, and th*t the latter is the real pur- 

chaser .'\hi<isumat Buhuns Kotrur v. Lnlh Bnhooree Lall (U. Bodh Singh Dond- 
hnorin v. Gunes Chunder S^n (fi). Lokhee Na>am Roy Chowdhry v. Kalypuddo 
Banduvadhyail), The Uncovenanted Service Dank v. Abdul Ban (8), Sohun Lall 
V. Lall Gya Pershad U}. Puran Mai v. Ali Khan (9), Kanizak Sukina Monohur 
Das i3). Su6/in Bi6iv. Hara Lai Das flO), Amefroon yiissa Beebee^. Binode Ram 
Sein (11) and C/nindrn Kaminy Debea v. Ram Rutlun Pattuck <4) referred to. 

[R.. 21 A. 238 (245' = 19 A.W.N. 42 (44); 2C A. 82 = A.W.N. (1903) 199; 2BM. 526 = 
15M.L.J. 419; 8 O.C. 30Gi3U).] 

The facts of this case are fully stated in the judgment of Knox, J. 
Messrs. IV. M. Colvin, C. Kirkpatrick and D. N. Banerjt, for the 
appellants. 

Babu JoQuuh'o Nath Chandri, Pandit Sicndar Lai, Pandit Moti Lai, 
Maulvi Gkulam Miijtaba and Kunwar Parmanand, for the respondents. 

JUDGMENT. 

Knox, J. — In the suit which gave rise to this aopeal the Delhi and 
London Bank, Ld.. plaintiff (now appellant), laid a claim against one 
Ghaudhri Partab Bhaskar alias Ghaudhri Raj Kumar, for the recovery of 
Rs. l,19,571-9-ll, with interest, for an account of what sums might be 
due to them under a mortgage deed, dated the 17th December 1892, and, 
in default of payment of the sums found due, for sale of the properties 
covered by the aforesaid mortgage deed. The suit was instituted on the 
27th day of June 1894. 


• First Appeal, No. 72 of 1^96. from a decree of Maulvi Anwar Husaiu Khan, 
Subordioate Judge of Fatrukabad, dated the 26th November 1895 

(1) 14 M. I. A. 496. (2J 6 N.W.P.H.C.R. 11874} 265. (3) 12 C. 204. 

(4)12 0.302. loi 14 W.R.C.R, 111. (6) 19 W.R.C.R. 356» 

l7| 23 W.R.C.R. 358 = 2 I. A 154. (8) 18 A. 461. 

(9» 1 A. 235. (10) 21 C. 519. (11) 2 W.R.C.R. 29. 
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As the suit proceeded the plaintiff asked and obtained leave from 
time to time to add to the array of defendants (i) several persons who 
had purchased some of the villages covered by the deed on wliich the 
Bank had based their claim ; (/:) several other [31] persons who 
claimed a prior mortgage over ceriain of the same villages, and (i//) other 
persons wnom tiio> considered representatives of defendants wlio had 
died during the progress of the suit, until at last the total number of 

defendants arrayed on the record was twenty-live. 

The ulaint as originally framed was amended and adda 1 to more than 
once. Unfortunately these amendments and additions wore so carelessly 
and inarlistically carried out that eveu as it now stands the plaint abounds 
in errors whicli are creditable neither to the plaintiff nor to the Court 
which allowed the suit to proceed without taking care tliat so important a 
document as the plaint was free from all patent and obvious errors. ^ 

As an insrancu of such errors, tlie plaint says in paragraph o that 
“defendant No. 7“, i.fi., Tulshi Kam. for hois No. 7 on the array of defend- 
ants. “purchased Ani Bojh." Now it is not and never was any part of 
the plaiutiff’ s case that the mahal Am Bojh was purchased by TuUbi Kam. 
I. .deed, in the same pa.agrapb, only two lines lower down the iVamb goes 
on to say tliab the auction purchaser of Ani Bojh was defendant No 
i.c., the auction purchaser," Even here in these nine ^yords there is 
another error, for on consulting the array of the defendants it will ho found 

that Mashuk Ali is not defendant No. 8. bub defendant No. 'd. 

It is evident that those who were responsible for the plamt have 
nvievously neglected the duty imposed upon them by law of p:epanng tor 
the Court to consider and for the defendant to answer an accurate, plain 
and concise statement of the circumstances constituting the cause o 
action. Ill considered and hasty additions liave been made, until 
the plaint i.s no longer a safe guide as to what the plaintiff s case 

leally is._ie pf^i-ties it has to be noted that after the 

appeal had been filed in this Cmrt, Chaudhri Partab Bhaskar aiuis 
Chaudhri Raj Kumar, the pr.ncipal defendant, died, and the name of 
Musammat Indomati has now been inserted m place of her deceased hub- 

‘Thel'unTrr'norre.isted in the Court below by Chaudhri 
Rai Kumar. In appeal no one appears to defend the appeal on the pait 
of Musammat Indomati. his widow. The real litigant parties are the 
London and Delhi Bank. Ld , and the persons subsequently added to the 
arrav of defendants, who from time to time purchased or pretenHed to 
chase portions of the property covered by the mortgage deed of the 17th 

^ U^will materially assist the understanding of the real points at issue 
if those matters are first set out, upon which the litigants are practically 
agreed, and to dispute which no attemut has hem made in the very pro- 
longed arguments which have been addressed to us. 

The late Chaudhri Raj Kumar was the son of one Chaudhu Fateh 
Chand the owner of a very large amount of landed property situate m 
the Fa'rrukhabad and Mainpuri districts He was a man of a very spend- 
thrift nature, and we find that the Collector of Farriikhah-.d had with 
the sanction of the Board of Revenue, advertise! for sale, on the 22nd of 
December 1892. 46 mahals. in all of which the Government revenue was 
in arrear. There is abundant evidence to sliow that the villages were 
good valuable property, well worth, if we may borrow a term in use m 
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auction marts, the attention of piu-chasers. Cbaudhri Raj Kumar suffer- 
ed the day fixed for sale to come on without apparent effort to avert the 
catastrophe beyond the negotiations with the Delhi and London Bank, 
which ended in the mortgage deed of the 17th of December 1892. The 
22nd of December arrived, and of the 46 mahals, there stood advertised 
for sale 32 villages, in which the Government revenue still remained in 
arrears. 

The Assistant Collector, specially appointed by the Collector 
under s. 172 of Act No. XIX of 1873 to hold the sale, one 
Misr Banarsi Das, after selling by auction 3 of the villages so 
advertised, namely, the mahals Shah pur, Atrauli and Salimpur, 
stayed his hand and did nob proceed to the sale of the remaining 
[33] villages on his sale sheet. His leason for abstaining from sale is 
set out in a proceeding which will be found at page 55 of the appellant's 
priebed hook No. 1. In this pro'^eeding he begins by setting out that he 
found the total b-ilance due from Chaudhri Raj Kumar, on the 22nd of 
December 1892, was Rs. 20.101. To recivor this balance an auction sale 
was held. As by the sale of only 3 villages the whole of the money had 
been realized, as he thought, the romainiog villages had not been sold, and 
he reported liis proceedings to the Collector for necessary orders. On tins 
report reaching the Collector, than ollicer drew up a proceeding (see page 
10 of appellant’s printed hook II), in wliich he po n ed out that the pro- 
cedure adopted by the Deputy Collector was in error, and ordered that the 
sale he continued on the 2ifch of Decinuher IH92 ; that all the villages and 
mahals which were not sold on the 22nd of December 1H92, and the de- 
mand in respect wliereof liad nob been paid, be sold on the 24bh of Decem- 
ber 1892. No further proclamation was issued, and the Deputy Oolleofcor 
proceeded to sell 27 villages out of 29 stfll remaining on his list for sale, 
The remaining two villages which he did not sell were left unsold because 
money had been paid in on account of the arreirs due from those two 
particular mahals. Just at the same time, i. e., early on the morning of 
the 24th of December the plaintiffs, through their servants, paid over at 
Mainpuri to Bahu .\mar Singh, the attorney of Chaudhri Raj Kumar, the 
sum of Rs. 1.00.000, the consideration money for the mortgage deed upon 
which the suit is based, and had that same mortgage deed duly registered 
at the Mainpuri tahsil. This payment and registration preceded by a 
few hours in point of time the sale at Farrukhabad. 

It is contended bv the plaintiff that this sale of the 24th Djcernbor 1892 
was illegHlly held and bad in law. because {») there was in the Government 
Treasury at the lime of sale and to the credit of C^audhn Raj Kumar, 
namely, on the 24th of December 1892, more than sufficient money to cover 
aU arrears of Government revenue due on account of the viUages under 
[34] sale, and [ii) because no fresh proclamation or notice of sale had 

been given. 

A fuither contention is that the purchasers at the so-called sale of 
the 24th December 1892 were really fictitious purchasers. They wore all 
of them friends or underlings of Chaudhri Raj Kumar, and the learned 
counsel promised to show that they purchased with the intention that 
the property purchased should still be Cbaudhri Raj Kumar’s and only 
revert to them if Cbaudhri Raj Kumar failed to pay in the money which 
they promised on the 24th of December to pay as purcha-^ers of the pro- 
perty sold. 

Of the viUages sold on the 24tb of December, the following were 
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villages mortgaged to the Delhi and London Bank in the deed of the 17tli 
December 1892 : — 

(1) Chandpura Chaudhri, (2) Ayubpur. (3) Jhusi Nagar, (4) Kislianpur, 
(5) Malikpur, (6) Hasanpur, (7) RaurA, (8) Bhawani Sarni, (9) Aiiim-uz- 
zam, (10) Jahangirpur, (11) Asafpur P-itti, (12) Tikri and (13) Ani Bojh. 
At pages 12 et scqq, are the lists of bids made at the auction sale, and 
from these we learn that — 

1. Chandpura Chaudhii was sold to Muhammad Umar for Rs. 58. 

2. Ayubliur was sold to Mashuk Ali for Rs. 1.025. 

3. Jhusi Nagav was sold to Lalta Prasad for Behari Lil for 
Rs. 4,100. 

4. Kisbanpur was sold to Lalta Prasad for Bohari Lai for 
Rs. 9,050. 

5. Malikpur was sold to Lalta Prasad for Thakur Das for 
Rs. 4,025. 

6. Hasanpur was sold to Mashuk Ali for Rs. 1,600. 

7. Raura was sold to Lalta Prasad for Behari Lai for Rs. 4.000. 

8. Bhawani Sarai was sold to Kunwar Bahadur for Rs. 8,000. 

9. Aima-uz-zam was sold to Mashuk Ali for Rs. 4,050. 

10. Jahangirpur was sold to Muhammad Umar for Rs. 100. 

11. .‘Vsafpur Patti was sold to Mashuk Ali for Rs. 3,780. 

[35] 12. Tikri was sold to Ram Saran for Rs. 4.025, and 

13. Ani Bojh was sold to Mashuk Ali for Rs. 2,450. 

On perusing the history of the above villages after sale we find that 
the sale certificates of the mahals of Kisbanpur, Malikpur, Raura and 
Jhusi Nagar were granted to Parsotam Rai Tantia Sahib : that lie w’as 
informed on the 3rd of May 1893, that the sales had been confirmed by the 
Commissioner : and we also find that on dates befAveen tho 8tb and lObh 
of September 1893 he formally acknowledged having been put into pos- 
session of them. 

In respondents’ book No. I at page 32 will be found a sale-deed, dated 
the 15th of September 1893, by which Mashuk -Mi purported to convey 
to Nawab Safia Jeban Begam the village of Hasanpur Partabpur togetiier 
with other villages. By a separate deed of the same date, Masliuk Ali 
conveyed to Nawab Syod Ali Hasan Khan the villages of Ayubpur. Aima- 
uz-zam. Asafpur Patti and Ani Bojh. 

In respondents’ book No. II, at page 3, will be found a deed of sale, 
dated 29th June 1894, under which Kunwar Bahadur conveys the village 
of Bahawani Sarai, with the village of Sarai Gujurmal to Tulsi Ram. 

Chandpura Chaudhri, which was purchased by Mubaininad Umar, 
was sold by him to Gauri Lai, since deceased. Gauri Lai’s represen- 
tative on the x’ecord is the respondent Kunj Behari Lai. 

What the plaintiff seeks is that the mortgage deed of the 17th of 
December 1892, may be declared to have preference to all these transac- 
tions. According to him the sales of tho 24th of December 1892 were 
illegal, because they were held without any fresh proclamation issued ; or 
if they were, in spite of this defect, sales according to law, then ho con- 
tends that the real purchaser at all these sales was Chaudhri Raj Kumar, 
and the nominal purchasers w’ere people who never intended to purchase 
in their own right, but w’ho assisted him with loans of money on the 
Bccurity of the villages purchased. In either case the sales of the 24bh and 
the subsequent transactions should be all held to in no [36] way derogate 
from the mortgage-deed in his (plaintiff's) favour and to have no higher 
status than that of snboi-dination to it. 
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This is the cootentiou in apoeal. Before considering it, it will be 
necessary once more to pass in review the ca=e as put by the plaintiff for 
the defeodants to answer ; in other words, the case that on the pleadings 

had to be tried by the Court below. 

Tlie plaint sets out that Chaudhri Raj Kumar has not up to the 

present paid anything towards the principal or inrerest due under the 

mortgage-deed of the 17th of December 1892, and asks that a decree may 
be passed ag linst him personally for such an amount as may be found due, 
and a further decree directing that on non-payment by him of the sum so 
found due on the account, the properties mortgaged in the deed may be 
sold, and the proceeds applied in liquidation of the sum due. 

Two grounds are set out in the 7th paragraph of the plaint as the 
grounds upon which the sale of the 24th December siiould be set aside as 
being illegal and bad in law ; the first being that prior to the sale and at 
the °time*^ thereof there was in the Government Treasury and in the 
hands of the Collector more than sufficient money to cover all arrears of 
Government, revenue due on account of tnose villages, and the Collector 
was entitled to, and ought to. have realized the arrears therefrom ; the 
second being that as the sales were originally fixed for the 22ud of 
December 1892, and the officer conducting the sale on that date had 
postponed tlie sale, subsequent sale without proclamation or notice on the 

24th of December 1892 was invalid. 

In tlie 8th paragraph the plaintiff savs that as he did not advance 

any money until after the sale had been postpone d he cannot be bound 
by any sub-equent sale of which no proclamation was issued or notice 

^ In the 9th Diu-af'r«Dh, it is allefiecl that the said properties 
wei-e purchased at the sale of the 21th of December 1892 oo behalf 
of the princiual defendant, and any subsequent [37] contrac. can- 
not affect the plaintiff’s riglit. From tins ‘.n',?, 

loped the further case, vu.. that the sales of the 24th of Decembei 18.),. 
were no sales at all, because the purchaser at one and all of t^om was the 
defaulter Chaudhri Raj Kumar, and not Muhammad Umai .lashuk Ah, 
or any other of the persons who on that day were declared at the time 

of sale to bo the actual purchasers. , • i • u . .u 

Thus. then, the case in the olaint, as it was 61ed. which is that the 

sales of the 24th oi December 1892, and all subsequen proceedings are 

tainted with illegality and convey no title, has been developed into a case 

that they wore sales, not to the oerti6ed purchasers, but to Raj Kuniai 

himself; that they are in fact betiami transactions. i . u„„ 

The paragraph 9 is all the foundation m the plaint for what has 

been argued before us. viz., that the evidence poiots distinctly to one of 
two conclusions, either that the persons who pretended to purchase at the 
sales held on the 24th oi December were ienamidars for Chaudhn Raj 
Kumar and purchased with the agreed intention that, though the 
benamidar was declared actual purchaser, he should recon voy the property 
to Chaudhri Raj Kumar as soon as Chaudhri Raj Kumar repaid any 
monev advaaced by the bcnatnidars, or that the purchase-money was to 
be advanced as a loan, the security for which was the narticular mahal 
or mahals bid for by the pretending purchaser, Chaudhri Rai Kumar 

remaining throughout the de facto proprietor. 

A third contention was raised that the evidence established that in 

some of the sales the money paid as purchase money was the money of 
Chaudhri Raj Kumar. 
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The first question then for determination is whether tlie sales of the 
several mahals held on the 24th of December 1892 were o** were not 
illegal, either on the ground that there were in fact no arrears due from 
Chaudhri Raj Kumar on that date, or on the ground that they were held 
without a fresh proclamation issued. 

[38] The Subordinate Judge has held, and rightly, that in tiie case 
of any irregularity in revenue sales application has to he made to tlie 
Commissioner of the Division, praying that the sale may be sot aside. 
Applications were made by and on behalf of Chaudhri Raj Kumar to have 
the sales set aside, but such applications were rejected, and tliat order of 


rejection is final. 

Section 178 of the North-Western Provinces Land Revenue Act, 1873, 
provides that every sale of land under the Act shall be reported by the 
Collector to the Commissioner. At any time wiibin thirty days from tlie 
date of the sale application may be made under s. 179 to the Commis- 
sioner of the Division to set aside the sale on the ground of some material 
irregularity or mistake in publishing or conducting it. There is nothing 
in the Act which limits the right to present such an application to the 
parties to tlie decree only. The right is left open to any and every person, 
and this being so, it does not lie in the mouth of any person who can 
show that he has suffered or may suffer from the sale to contend that tlie 
section was not intended to and does not provide a means of obtaining 
the remedy provided and of getting the sale set aside. 

The Commissioner of the Division is required by s. 180, on the expi- 
ration of thirty days from the date of the sale, where no application to 
set aside a sale has been made, or if such application has been made and 
rejected, to make an order confirming the sale, and every order so made 

is expressly declared by the law to be final. 

A right is reserved under s. 181 for the institution of a suit in a civil 
Court for the purpose of setting aside a sale on the ground of fraud. 
These provisions, and a further provision in s. 241 (/) of tlie same 
Act, which enacts that no civil Court shall exorcise jurisdiction over 
claims to set aside a sale for ai rears of revenue other than claims under 
8 181, point irresistibly to the conclusion that the view taken by the 

Subordinate Judge, that the Commissioner’s order of rejection is final, was 
the right and only conclusion. 

[39] There is, however, the attempt made to contend that the sales 
were no sales because there were no arrears of revenue existing for which 

they could be held. 

This contention is hardly worth considering. It is based upon a false 
foundation of fact, and it ignores the principle upon which sales of land 
for arrears of Government revenue proceed. The Government to which 
the revenue is due does not keep a debtor and creditor account with each 
individual landholder, bub keeps its account for each mahal separately with 
the proprietor or proprietors of that mahal. When a mahal is once adver- 
tised for sale on account of arrears of land revenue due on it at the time of 
the advertisement, the defaulter can release such mahal only by paying 
the arrear due on that particular mahal at some time before the day 
fixed for the sale, either to tbe person appointed under s. 147 to receive 
payment of the land revenue assessed on such mahal, or to the Collector 
of the district, or the Assistant Collector in charge of the sub-division of 


the district. . , , . , , u u 

In the present case, no such payment had been made by or on Denait 

of Chaudhri Raj Kumar to any of the three persons above mentioned on 
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account of any one of the mahals which were sold on the 24th December 
1892. 

The Deputy Collector who conducted the sales on the 22nd of Decem- 
ber has recorded, in a proceeding to bo found at p ige oo of che appellant’s 
printed book No. I, the reasoning upon which he stayed Sile and held 
that no arrears of lani revenue were duo. Ilis conclusion tnat no 
arrears of land revenue were due is arrived at by credifiing purchase 
monoy on account of the throe villages sold on the 22nd of December, i.e., 
monevs payable in the future which might or might not be reUized, and 
which would be in any case moneys paid not before bu' after the day 
appointed for sale, and otlier mmoys nob oaid as required by s. 173 
of the Act, but deposited in a civil Court. Tlie proceeding shows most 
complete ignorance of the Land Revenue Act, 1873, and of the first princi- 
ples of the land revenue system. 

[40] I hold that the sales of the 21th of December 1S92 wore good and 
valid sales, and that we have no jurisdiction to entertain or determine 
claims to sob them aside which are based upon alleged irregularities or 
mistakes in publishing or couducdng the sales. 

The next plea that we have to determine is whether the sale.s of the 
24th of December were in fact sales made to Chaudhri Raj Kumar and nob 
to the persons who wore at the sale certified to be the auction purchasers 
or who have since been entered as certified purchasers in the certificate 
granted by the Government under s. 1H4. 

The first question in considering the plea is whether the law as it 
stands permits the Court to entertain the plea. Section 184 of the Land 
Revenue Act expressly states: — “ The certificate shall state the name of 
the person declared at the time of tne sale to be the actual purchaser, 
and any suit brought, whether in a civil or revenue Court, against 
the certified purchaser on the ground that the purchase was made on 

behalf of another uerson, not the certified purchaser though by agreement 
the name of the certified purchaser was used, shall be dismissed uitu 

inquire biierefore. as the appellant asks us to do. whether the pur- 
chases of the 24th oi December 1892 were made on behalf of Chaudhri 
Raj Kumu’ would be. it appears to mo. to evade the clear provisions of 
law. The appellant must go farther and show us before we can s^t aside 
the sales, that fraud has entered into them. This he has not done. 

There is a long array of decisions which at first sight wouM appear 
to be in favour of the view that the operation of s. 317 ot the Code of Civil 
Procedure is confined to disputes between certified auction purchasers and 
persons who allege that such auction purchasers purchased on their behalf 

and are in reality fictitious purchasers. ^ ^ i i fu ^ fu 

It will be found, however, on examining them more closely, that the 

cases were one and all of them nob cases against certified purchasers, but 
cases by certified purchasers, and therefore beyond [41J the letter and 

scone of s 317 of the Code of Civil Proceiure. 

The leading case is that of Mussiim it Bitknm Kmuir v. LalU Bntiooree 

Lalil). This was a suit brought by Lalla Buhojres Lill. the certified 
purchaser, against a mortgagee in possession for the redemption of the 
taluk and possession of it. alleging that the mortgage debt had been paid 
off by receipt of the profits, and if not, that he was ready to pay what 
might remain due. The defence was toat the purenase was made by Lalla 

(1) 14 M. I. A. 496. 
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Buhooree Lall in his own name and as a obenami purchaser for one Brij 
Lall Opadhia and with his money, and that the attempt by Lalla Buhoo- 
ree Lall to set up title in himself was a fraud. Their Lordships of the 
Privy Council had no hesitation in holding that this suit was not a suit 
within the words or scope of s. 260 of the Code of Civil Procedure. S. 260 
of Act No. VIII of 1859 is the corresponding section which has been re- 
placed by s. 317 of Act No. XIV of 1882. but with more than one addi- 
tion to its terms. These additions I need not consider at present. As 
s. 260 ran, it was word for word identical w’itli s, 184 of Act No. XIX 
of 1873 as it now stands, except that the latter section prohibits suits 
being brought, whether in the civil or in the revenue Courts, and the 
former simply said “ any suit brought shall be dismissed.” 

It is well to look closely into what the Privy Council did lay down 
in their judgment, for it seems to me that a wider intention has been, in 
some of the following cases, attributed their Lordships than was over 
intended by them. Their Lordships first point out that the Legislature 
had not by any general measure declared henami transactions to be illegal 
in India, and that it therefore foUowod that those tr.msactions must still 
be recognized and effect given to them by Courts, except so far as positive 
enactment stands in the way and directs a contrary course. Their Lord- 
ships next examined s. 260 of Act No. VIII of 1859, which was put 
forward as such a positive enactment. They [42] pointed out that this 
enactment was clear and defiuite, and wont on to say : There is nothing 

from which it can be inferred that more is meant than is expressed. It 
is confined to the suit brought against the certified purchaser and to a 
specific direction as to what should be done with that suit, namnly, that 
‘it shall be dismissed with costs’” It will be observed that in this 
passage their Lordships do not lay down the person by whom the suit 
may be brought which is liable to dismissal. It has been contended, and 
the contention has been apparently approved, that their Lordships in- 
tended to confine the suit to one brought by the hejiamidar against the 
certified purchaser. But I can find no authority for such limitation. It 
is true that their Lordships went on to deal with the contention that there 
might be inferred from this section and other sections contiguous to it a 
general intention having for its object to prevent any inquiry between the 
purchaser de facto and the person for whom he is alleged to have purchased 
upon the question whether the purchase was beitami or not, and that effect 
should be given to that general intention. This inference their Lordships 
refused to draw. But they had not before them for consideration any 
other contention such as arises in the case before us. and I am not prepared 
to hold that what they lay down in reference to the contention directly 
under their consideration would have been laid down with equal emphasis 
to any other contention that might have been raised. Further on their 
Lordshios say that the object which the framers of the Code probably 
had in view was to prevent judgment-debtors becoming secret purchasers 
at the judicial sales of their property and to empower the Court selling 
under a decree to give effect to its own sale without contention on the 
ground of benami purchase by placing the ostensible purchaser in posses* 
aion of what it had sold and insuring him in respect of that possession by 
enacting that “ any suit brought against him on the ground of be-nami 
eball be dismissed." If this be taken to be the object, it seems to me that 
it applies with equal force to those who seek to raise a contention against 
the ostensible purchaser and to prevent the Courts giving possession 
£48l to him because they claim to have a title derived from the 
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judgment debtor and which cannot be higher than that of the judgment- 
debtor. Their Lordships give the instance of cases where actual posses- 
sion can be given of the things sold by the Court and where (they add) 
no ditliculty arises^ “for there the certified purchaser having both the 
certificate and possession can hold the property by virtue of cl. 260 
against any suit brought ” (not any suit brought by the judgment-debtor 
alone) “ against him, and if that possession should be interfered with 
either by force or fraud on the part of any person, even a benaini claim- 
ant, it no doubt ought, without inquiry as to the hemmi claim, to be 
restored.” Their Lordships were very emphatic that they were not 
justified in adopting a construction of s. 260 beyond what the language 
of the Code imports, when such a construction would, in effect, bo to 
declare that to be unlawful which the Code itself has not declared to he 
so. What I gather from the above is that every case that may arise to 
which it is sought to apply s. 260 has to be carefully considered, and it is 
to be seen whether the case is one which falls within the expressed words 
of the section. If it does not, the section lias no application. If it does, 
the section must be applied without any orriere pmsec as to whether 
such a construction be one which might under certain circumstances 
encourage fraud. 

Indeed to my mind the boundary Uno whiveh separates a henarni 
transaction from a fraud, though it may be abundantly real in some cases, 
in others dwindles down to a line so sliadowy and unreal that it is im- 
possible to say where the honest henami transaction, if there be such a 
transaction, ends and the fraud begins. While therefore I do not seek by 
the importation of extrinsic matter to expand the words “ any suits,” I am 
equally unprepared to import extrinsic matter which will limit or qualify 
the same words beyond those which are to be found in the section itself, 
and which limit the suit to a suit (1) brought against a certified purchaser, 
and (2) based upon the ground that the purchase was made on behalf of 
a person other than the certified purchaser. It seems to mo that the 
[ 44 ] moment an attempt is made to limit those words, at once we limit 
the power of the Court ” selling under a decree to give effect to its own 
sale without contention on the ground of he^iami purchase ” and of 
insuring respect to that possession.” Is the suit before us against a 
certified purchaser and based upon this ground? It is a suit to enforce 
the mortgage covenant of the Bank as against Raj Kumar and assignees 
from Raj Kumar, t.c., certified purchasers : and on what ground ? The only 
ground is stated in the ninth paragraph of the plaint, namely, that the 
said prooerties were purchased on behalf of Raj Kumar. The person who 
framed this paragraph nciight almost bo said to have bad before his eyes 
the fatal words of s. 184 and to have copied them verbatim. 

I know that it was held by Stuart, C.J., and Brodhursfc, J., in Sohun 
Lall V. Lala Gya Pershad (1) that the provisions of s. 260 of Act 
No. VIII of 1859, which are very similar in terms, did not apply to a case 
in which a decree-holder brought a suit against the certified purchaser of 
property sold by a Civil Court, and that a suit based on the allegation 
that the certified purchaser had purchased the property bemmi for the 
judgment-debtor of the decree-holder would lie. The only reason given is 
that the Code had certainly not for its object the desire to confer a benefit 
on fraudulent henamidars. There was, moreover, a circumstance in that 
case which does not exist in the case before us. and that was the fact that, 


(1) 6 N.W.P.H.C.R. (1874) 265. 
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the judgment-dobtof, the betianiidar, had retained possession of property 
which iu equity ought to have been given up to the deoree-bolder and was 
in possession of it at the time when the suit was brought. It was doubt- 
less this fact which caused Mr. Justice Brodhurst to stigmatize the action 
as that of a fraudulent benamidar and to import the element of fraud into 
the case. 

Again in the case Kanizak Siikina v. Monohur Das (1) Mitter, J. and 
Macpherson, JJ., held that if a creditor of the real owner of a property 
brings a suit for declaration that it belongs to his debtor and not to the 
certified auction purchaser, such a suit would [45] nob be precluded 
by the provisions of s. 317. That section, they said, was intended to 
prevent fraud, and if it were to apply to a case like that stated instead of 
preventing fraud, it would promote iraud. The case whicli the learned 
Judges were considering and in which they uttered this pionouncement 
was°a case by a certified purchaser to have his right declared as against 
his judgment-debtor and a third person, who were trying to resist his claim 
by a defence setting up the third person, and not the judgment-debtor 
as the real owner. The suit was really one by, and not against, a certified 
purchaser, whose title was the purchase just made. _ It is true that as 
against the third person it proceeded upon an allegation that the third 
nerson’s name had been used in the transaction as beiiamidar for her 
mother and that she had no right to the property in the suit. It was 
really a suit by a certified purchaser against a trespasser and is quite 

distinct from the present suit. n .. i ■ 

The case of Chundn Kaminy Dehea v. Bam Eultun Paltuck (2) is 
also in reality a case by a certified auction purchaser against trespassers, 
a person who set up a title adverse to the title of the person whoso pro- 
Dertv had been ostensibly sold and purchased, a person who sought to 
use s. 36 of Act No. XI of 189J as a shield to cover her title. She may 
have been the certified purchaser at a previous sale, she was not the certi- 
fied purchaser at the sale for the time being in question, and so far as the 
latter sale was concerned, was neither certified purchaser nor beaamidar. 
Similar to this was the case of Tara Soondurce Debee v. OojiU Monee 

these suits were suits which could not bo brought within the 
terms of s. 317, except by expanding, the words of the section, and are 

therefore no guide in the case before us. 

For these reasons I hold that the law does not allow us to entertain 
this plea, and that I ought not to go into the question whether the appel- 
lants can or cannot, on the evidence, now substantiate a case to the effect 
that the purchasers at sny of the sales of the [46] 2-4th of December 
1892 were not the certified purchasers, but Chaudhri Raj Kumar, though, 
had I to do so, I should be prepared to show that in none of the sales has 
it in my opinion, been established that the real purchaser was any person 
other than the certified purchaser. On this matter I am quite in accord 
with the conclusions drawn by my brother Banerji from his careful and 

exhaustive analysis of the evidence. 

I would therefore dismiss this appeal with costs. 

Banerji, J. — This appeal arises in a suit brought by the appellant, 
the Delhi and London Bank, Ld,. for sale under a mortgage dated the 
l^'th of December 1892, executed by one Chaudhri Partab Bhaskar alias 
Raj Kumar, who was the first defendant to the suit. He has died since 

(2) 12 C. 302. (3) 14 W. R. 111. 
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the institution of this appeal, and is now represented by his widow. The^ 
amount secured by the mortgage is a lakh of rupees, and the nroperty 
mortgaged consisted of the zamindari property of the mortgagor (whom 
I shall in this judgment designate by his commonly known name of Raj 
Kumar) in several villages. There is no controversy in this appeal between 
the mortgagor and the mortgagees, or in regard to the amount claimed as 
due upon the mortgage. The only question before us is whether the 
appellants are entitled to a decree for the sale of such of the mortgaged 
villages as are in the possession of the respondents other than the widow 
of lUj Kumar. Those villages were sold bv auction on the 24th of 
December 1892 for arrears of land revenue due in respect thereof, and 
were purchased by the said respondents or their predecessors in title. 
Those respondents claim that under s. 1G7 of the North-Western Pro- 
vinces Land Revenue Act, 1873, they have acquired tlie villages purchased 
by them free of all incumbrances, and that the plaintiffs mortgage is void 

as against them. 

Their claim is resisted on behalf of the plaintill's on two grounds. 


First, that the sale was illegal and void ; and second, that the property 
was in reality purchased by the mortgagor Raj Kumar in the names of 
the diti’orent purchasers. 

[47] I propose to consider the questions thus raised in the order 
in which they were aruged before as. The learned counsel for the appel- 
lants first addressed us on the second of those questions, anH urged tliat 
Raj Kumar was the ch facto purcliaser of the property : that the persons 
in whose names it was purchased were his bcnainidars, and that as he was 
the real purchaser and the respondents acquired their title, if any, from 
liim, they could nob defeat the plaintiffs’ mortgage. This plea of benami 
purchase was distinctly raised in the 9th paragraph of the plaint as 
amended, and was traversed by all the defendants in their written 

statements. , 

It has been contended before us on behalf of only one of the respond- 
ents. namely, Tulsi Ram. that the plaintiffs are precluded by the provisions 
of s. 184 of Act No. XIX of 1873 from urging that the certified purchaser 
made the purchases on behalf of some other person, namely, the moi tgagor 
Raj Kumar. It is noteworthy that this contention was not raised before 
us by the learned counsel who appeared for the other respondents. In my 

opinion the contention is untenable. 

Section 184 of Act No. XIX of 1873, so far as it bears on the present 

question, runs as follows : — . n *. • i. i.u 

Anv suit brought, whether m a civil or revenue Court, against the 

certified purchaser on the ground that the purchase was made on behalf 

of another person not the certified purchaser, though by agreement 

the name of the certified purchaser was used, shall he dismiss^ 

with costs ” The above provisions are exactly the same as those of s. AhO 

AofNn VIII of 1859 (the former Code of Civil Procedure), and are 

^ milar to the provisions of ^ of Act No. XIV of 1882 (the Code 

of Civil Procedure now in force), of s. 36 of Act No. XI of 1859 (the 

Revenue Sale Law for the Lower Provinces), and s. 21 of Act No. I 

of 1845 (the Revenue Sale Law— now repealed). The policy of all these 

sections is only to discourage benavii purchases at auction sales, and it seems 
to me that the Legislature intended to give effect to that policy by forbid- 
ding the person who purchases property at auction in the name of another 
h-oiu bringing a suit [48] against the ostensible purchaser for recovery' of 
the property from him on the ground that he is not the real purchaser. 
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Those sections do not declare a hewimi purchase to be illegal and absolutely 
void. This has been repeatedly held by their Lordships of the Privy 
Council. 

In Mussammat Buhwis Kowur v. Lalla Buhnoree Ball (1), their 
Lordships observed “It is well known chat benami purchases are com- 
mon in India, and that effect is given co them by the Courts according to 
the real intention of che parlies. The Legislature has not by any general 
measure declared such transactious to be illegal, and therefore they must 
still be recognized, and effect given to them by che Courts, except so far 
as positive enactment stands in the wav and directs a contrary course. 
"With reference to the provisions of s. 260 of Act No. VIII of 18^, which, 
as I have said above, are exactly in the same terms as s. 184 of Act No. 
XIS of 1873, their Lordships said : — “ The object which the framers of 
the Code probably had in view was to prevent judgment-debtors becom- 
ing secret purchasers at judicial sales of their nroperty.” They added : 

“ Tne Code had certainly not for its object the desire to confer a beneti« 
on fraudulent henamidars. Its provisions must have been framed on 

grounds of public policy . That policy, if it was meant to be 

carried to the extent of making such transactions unlawlul. might have 
been so declared and enacted, but the Code stops snort of such an enact- 
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ment.” , 

A similar view was entertained in Bodh Singh Doodhoorifi v. Ganesh^ 
Clmnrhr Sen (2), in whioh their Lordships, speaking of the provisions ot 
the same section, remarked “They were designed to check the practice 
of making what are known as benami purchases at execution sales, r.e.. 
transactions in which A secretly purchases on his own account in the 
name of B.’' This opinion was adhered to by then 
Narain Roy Chowdhry v. Kalypuddo Bandopadhya (3 . 

[49] authority of their Lordships of the Privy Council, the bigho 

autLity on the subject, it must be held ss settled that a b^amt 

is not illegal; that such a purchase at an auction sale is 

void • that the policy of the Legislature m enacting s. 260 of Act 

No VIII of 1859 and similar sections is only to discourage benami pur^ 

chases especially by judgment-debtors : and that the Legislature intended 

to enforoo^thafc policy by forbidding the institution of suits by real 

ers against ostensible purchasers on the ground ‘‘'f “xiX of 

the latter was on behalf ot the former. Section 184 of Act No. 

1873?liL 8. 260 of Act No, VIII of 1859 (which as I have sa d 

above, is worded exactly in the same terms as s. 184). 

nf Act No XIV of 1882, contemplates, in my opinion, a suit between 

the Srson claiming to be the real purchaser and the -f P®"; 
and not a suit by a creditor of such person m ^bich the creditor 
seeks to establish that the purchase was in reality made by his debtor, 
and that the certified purchaser is only the benamzdar ot the ae 

Even in regard to suits of the former description, the Privy Council 
has held in two of the cases cited above that if the certified purchaser is 
the plaintiff, his claim may be resisted on the ground that he ^ 

ienami purchaser. In my judgment, a. 184 of Act No. XIX of 1873 
not preclude a creditor of the beneficial owner from suing the 
nurohaser on the allegation that- his purchase was benamt for the ^®bto^ 
*nd that the latter is the real purchaser. If any other construction ware 

” (3) 19 W.R.O.R. 8fi6. (3) 28 W.R.O.R. 368=»3 I.A. 164. 
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1898 placed upon that section, it would lead to the perpetration of fraud, and 
AUG. 8. such surely could not have been the intention of the Legislature. The 

object of discouraging and checking benami purchases at auction sales by 

Appel- judgment-debtors is evidently to minimise the chance of the judgment- 
LAPE debtors being able to defraud their creditors. If, therefore the creditor of 
Civil. ^ person who has purchased bis own property at auction in the name of 
— — another, with the intention of preventing that property being availed 
21 A. 29= of by his creditors be d 0 l)arr 0 d of the right of establishing [50] 
ISA.W.N. the real nature of the purchase and showing that it was made on 
U898) 187. behalf of tho debtor himself, the very object of the Legislature would be 

frustrated, and facilities would be afforded to the debtor for perpetrating 
the fraud which it was the intention of the Legislature to prevent. The 
case-law on tho subject is entirely in support of this view. With reference 
to the provisions of s. 317 of the Code of Civil Procedure (Act No. 
XIV of 1882), it was held by my brother Aikman and myself in The 
Uncovenanted Service Bank, Ltd,, v. ^-ihdxd Bari (1). that those provisions 
contemplate suits between tho certified nurchaser and the benificial 
owner, and do not bar a creditor of the latter from assorting that the 
certified purchaser is not the beneficial owner. The same was tho ruling of 
this Court in Sohuxi Ball v. Lala Gya Pershad (2). and in Puran Mai v. Ali 

Ehan{Z), in regard to s. 260 of Act No. VIII of 18o9. The High 

Court of Calcutta also held the same view in reference to a. 317 of 
Act No. XIV of 1882 in Kanizak Sukina v, Monohur Das (4) and Suhha 
Bihi V. Ilara Lai Das (5). The same Court held in Ameeronnissa Beebee 
V. Benodc Bam Sein (G) with reference to the provisions of s. 21 of 
Act No. I of 1845 (the Revenue Sale law — now repealed) that they were 
“ not intended to protect purchases made in the name of third parties 
from the operation of decrees against the person beneficially entitled to 
the purchased property.” In Chandra Kaminy Debea v. Ram BtiUun 
Pattack (7), that Court held, according to the head note, that the 

object of s. 36 of Act XI of 1859 is to prevent the true owner from 

disputing the title of bis henamidar (certified purchaser), and not to 
preclude a third party from enforcing a claim against tho true owner in 
respect of the benami property.” Wilson, -T.. in delivering the judgment 
of the Court, observed: — “ It would bo a departure from the principle on 
which these sections are framed, and would introduce, instead of checking 
[51] fraud and dishonesty, if we were to construe the section as meaning 
that where a creditor of the real owner has to bring the property to sale, 
this sham title of the henamidar may be set up against the purchaser. 
That would be making this provision, which was intended to discourage 
fraud, an instrument of fraud.” These remarks have my full concurrence, 
and apply exactly to the case before us. We have not been referred to 
any ruling, nor am I_aware of any, in which the provisions of s. 184 
of Act No. XIX of 1873 were considered. But, as I have already said, 
that section is similar to s. 36 of Act No. XI of 1859 (the Revenue 
Sale Law for the Lower Provinces), and the principle and policy of all 
these sections are the same. I may add that our attention has not 
been drawn to any case, reported or unreported, in which a contrary view 
was held. Upon the provisions of the law itself and upon the authority 
of the case-law on the subject, I am of opinion that s. 184 of Act 
No. XIX of 1873 does not preclude the plaintiffs from showing that the 

(1) 18 A. 461, |2) 6 N.W.P.H.C.R. (1874) 265. (3) 1 A. 236. 

(4) 12 0.204. (5) 21 0. 519. (6) 2 W.R.O.R. 99. (7) 12 0 . 302. 
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respondents, or those from whom they derive their title, purchased the 
property in question benami for Raj Kumar. 

[The judgment then wenc on to discuss the evidence as to whether 
the purchases in question were in fact made benavii for Raj Kumar, and, 
finding on this point against the plaintiff Bank, thus concluded] 

The only question which now remains to be determined is that of the 
validity of the auction sale held on the 24th December 1892, That sale has 
been impeached in the argument before us on two grounds : first, that upon 
the sale not being proceeded with on the 22nd December 1892, the sanction 
which was granted by the Board of Revenue for the sale of the villages 
lapsed and a further sanction was necessary ; and secondly, that a fresh 
proclamation of sale should have been issued, and as no proclamation was 
issued, a sale could not legally be held on the 24th. Neither of these p-ounds 
is in my judgment, a tenable and valid ground for holding the sale to he 
ab initio void. The sanction which the Board of Revenue grants for the sale 
of the patti or mahal for [52] arrears of land revenue remains m full force 
until the sale has taken place or the arrears have been paid up before sale, 
and the mere fact of a sale which has been duly ordered being for some 
reason postuoned does not necessitate the obtaining of a fresh sanction. 
An alteration in the date on which a sale is to take place does not. under 
any provision of Act No. XIX of 1873, put an end to the sanction already 

^ As for the issue of a fresh proclamation of sale, it is not necessary to 
decide whether or not the law enjoins it. The omission to issue a procla- 
mation was nothing more than an irregularity or a mistake m pub ishing 
the sale on the ground of which an application could be made to set aside 
thrauction sale There is nothing in the Act wh.ch hmits the nght of 
making such an appiioation to tho defauitor alone. In this particular case 

applications were made by Raj Kumar which were rejec ed. I ® 

to hold that the oon-issue of another proclamation of sale renders tho sale 

^ °'*For the above reasons, I am of opinion that the Court below has 
rightly held that the plaintiffs are not entitled to onforce their “'O^tgage 
against the property which was sold by auotioo on the 21th of December 
1892, the purchasers of such property having acquired it free of all 

incumbrances. , -..l i. 

I agree in dismissing the appeal with costs. 

Appeal dismissed. 
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Sri Mahant Govino Rao, (Defendant), Appellant, v. SiTA Ram 
Kesho and others, (PlazjUiffs), Respondents, and a cROSS-appEAL. 

[26th Api'il and 24th June, 1898.1 

Lapse to the British Government of a foreign Stale in ceded territory^Orani of lands 
therein — Construction of official correspondence ^Obari, or abatement of revenue on 
the estate. 


Tbe State of Jalaun, io the territory ceded in 1804 by the PeiRhwa, lapsed to 
]840 to the British Goveromeot. Before tbe lapse, tbe lands now in suit 
belonged to tbe chief, and were in the hands of managers on his behalf. Tbe 
last manager, the ancestor of tbe present parties, remained, alter 1840, in pos- 
session of the estate till his death in 1880, having been continuod therein for 
life in 1852. In 1867 the Government directed the continuance of the entire 
estate to “ tbe loyal members of his family." 

Heldt that no proprietary interest in the estate had been shown to have belong- 
ed to the ancestors when Jalaun was a principality ; that all that could be claim- 
ed by tbe decendents whs derived from the Government, which, after the lapse 
of Che State, had tbe right, at their discretion, to control the descent of tbo estate, 
and bad exercised this discretion. There had been no formal sanad : but on tbe 
true construction of the official correspondence, as to which tbe Oourts below had 
differed, the Government first continued the possession of the ancestor for life, 
and afterwards conferred the inheritance, as to one moiety of the estate, upon 
tbe defendant, who was one of the sons of tbe original holder, and, as to tbe 
other moiety of the estate, upon the plaintiffs, who were the four brothers of 
the defendant, then living. The claim made by the plaintiffs, having been found 
ed on a different title, was dismissed by the High Court. But this dismissal was 
accompanied by a declaration that the above grant had been made. This was now 
altered into a declaratory decree to the same effect, with the direction that in- 
quiry be made as to who were entitled to the plaintiffs’ moiety, and further 
directions were reserved. 

[R.,— 28 B. 153 fl60J ; 6 Bom. L.R. 288 (290); D., 11 Bom. L.R. 606 (6221 = 3 Ind. 
Cas. 257.] 

Appeal and cross-appeal, consolidated, from a decree (30bh July, 
1890) of the High Court, reversing on second appeal a decree (I4th Janu- 
ary, 1889) of the Conamiasioner of the Jhansi Divison, who had decreed 
the plaintiffs’ suit. The Commissioner had reversed a decree (21st April, 
1888) of the Deputy Commissioner of Jhansi, who had dismissed the 
suit. 

The plaintiffs, now respondents and cross-appellants, claimed in this 
suit possession from the defendant of the estate of Gar-[54]sarai which, 
before 1840, was in the territory of the Maharatta State of Jalaun, which 
was brought under tbe administration of British India in that year. Tbe 
estate consisted of sixty villages, the fort and town of Gursarai, with land. 
It was termed in tbe plaint a riasat, and described as having been, before 
the lapse of the State, managed by two brothers on behalf of the Rao, 
who then ruled Jalaun. Tbe one brother was the father of tbe parties, 
and the other brother had adopted tbe defendant. 

A claim for moveables had been found by the first Court to be bar* 
red by limitation, and had been no further pursued. The defendant Atma 
Ram died in 1894, and for him was substituted, on this record, bis son 
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Mahant Gobiod Eao, now appellanfc, who was also guardian of two minor 
<brotber8. 

The relationship of the parties is shown in the following table. All 
the facts appear in their Lordships' judgment. 

Dinkar Rao, died 1881. 
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Bilkrishen Rao. Raja Kesho Rao. 

died 1838. ‘iied 1880. 

1 

Atma Ram (Defendant), 
adopted son, 
died 1694. 
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I 


Govind R^o. Naraio Rao. Bashkar Rao. 


Bheo Ram Jey Ram. Atma Ram, Sita Ram Balakrishen Krishen 

Tantia. 1 adopted by (Plaintifi). (Plaintiff). (Plaintiff). (Plaintiff). 

Madho by bis uncle 
adoption Balkrisben 
(Plaintiff). Rao. 


The questions sought to be raised on these appeals related to alleged 
rights of inheritanco in the estate held during his life by the late Raja 
Kesho Rao, those rights being contested between Atma Ram on the one 
side and bis brothers on the other ; and [65] related to a declaration of 
their rights made by the High Court. The object of the defendant’s appeal 
WftS to of th&t dGCl£LV8#tlOD. 

The title alleged in the plaint, which claimed possession, was that 
“ the father of the plaintiffs in 1852, obtained from the Government the 
“ estate of Gursarai on an obari ot Rs. 22,500 a year as a reward for his 

services"; that this estate had been managed by their father and his 
brother Balkrishen Rao, under the Raj of Jalaun, to which the estate 
belonged. Balkrisbeu, according to this plaint, had adopted the defend- 
ant Atma Ram, and had died in the year 1838, before the acquirement 
•of the property by Kesho Rao. and the defendant, being such adopted 
son, had no right to inherit from bis natural father, Kesho Rao. 

The defendant, in his written answer, set up that, before the grant 
of 1862 to Kesho Rao, the estate belonged to Balkrishen in proprietary 
right as ancestral property, and the defence was a title through Balkrishen. 
It was added that, with the sanction of che British Government, the de- 
fendant had been declared “owner, and possessor, and gaddi-nashin" of 
the estate in suit, which had been granted for life to Kesho Rao on an 
obari of the above sum, it having been recorded that after his death, the 
“obari should be 6xed in the name of this defendant.’’ 

The principal issues raised questions of the terms on which the estate 
-was held under the British Government ; as to whether it was ancestral 
property, or acquired by Kesho Rao ; as to what the character and effect 
of his possession had been, and whether the obari was a holding 
on the terms of the reduction of the revenue below what might have 
been assessed on the estate ; also as to the meaning of the orders of 
the Government made in 1862 and 1867, and whether the last was effeo- 
tiva to confer estates of inberitanoa, and on whom. 

746 


IX— 94 



21 All. 56 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1898 

June 21. 

Privy 

Council. 

21 A. 53 
(P.C.) = 2 
C.W.N.681 = 
23 l A. 195 = 
7 Sap. P.C.J. 
370. 


The Deputy Commissioner found that the brothers, Balkrishen 
and Kesho Kao, had no proprietary interest in Gursarai. There was, 
in his opinion, no evidence to show that the defend-[56]ant was in pos- 
session of any heritable zemindari interest in respect of which such a suit 
as the present could he maintained. According to this judgment the de- 
fendant held only an obari, or right to have remitted to him a part of the 
revenue that was assessable on the estate. The suit was, accordingly, 
dismissed. 

That decision was reversed by the Commissioner who, however, con- 
curred in the findings of fact by the Court below that, under the Jalaun 
State, the Gursarai estate was only under the management of the 
brothers, who had no proprietary interest in it, but had to account for 
the revenue collected by them, and pay the allowances assigned thereout ; 
while the ruler of Jalaun could make rent-free grants within the estate. 

Under ss. 584 and 585 of the Code of Civil Procedure, this finding 
was final, as was adjudged by tbe High Court, who, however, assented 
to it. 


The Commissioner found that in 1852 Kesho Kao was in sole posses- 
sion of the estate, as an obari, at Ks. 22,500 a year, receiving for his own 
benefit the difference between that sum and the annual yield of the 
estate. This privilege acquired by him was to pay a reduced jama, and 
was resumable by the Government, who could have raised, but allowed 
to remain as it was, tbe revenue to the full amount. To inherit tbe 
estate, subject to this, the plaintiffs, in the Commissioner’s opinion, had 
title. Their right, as they were the heirs of Kesho Kao, prevailed over 
that of the defendant, who had passed from among the sons of the latter, 
having been adopted by Balkrishen, who died before Kesho Kao acquired 
the estate. 

The defendant’s appeal to the High Court was heard by a Divisional 
Bench, Sir JOHN EDGE, G.J., and YoUNG, J. In his appeal he aband- 
doned what he had claimed in his written statement, viz., to be exclu- 
sively entitled to Gursarai as heir to Balkrishen. He now sought to 
maintain that tbe right to the inheritance, having been after tbe lapse of 
the State at the disposal of the Government, had been conferred upon 
himself; and that, in any event, he was entitled to half the properties in 
suit. 

[57] The following contains that part of the judgment of tbe Chief 
Justice which is referred to at tbe beginning of the judgment of tbe Lords 
of the Judicial Committee. 

“ The estate of Gursarai had, prior to the death in 1840, of the boy- 
" chief of tbe family of Jalaun, formed part of tbe property of the Jalaun 
“ State. On the death of the boy-chief without issue, in 1840, his 
" territories lapsed to tbe British Government. 

“ As appears from tbe judgment of tbe lower appellate Court, Dinkar 
" Kao, the father of Balkrishen Kao and Kesho Kao, had been in the 
*' management or charge of the Gursarai estate from at least 1815 down to 
his death in 1831. In 1815, Dinkar Kao made up the accounts of the 
“ estate from 1775. Those accoimts were returned for revision, and were^ 
** fifteen years later, finally accepted by the then chief of Jalaun. On the 
"death of Dinkar Bao, in 1831, Balaji Gobind, the then chief of Jalaun,. 
" wrote to Balkrishen Bao and Kesho Kao condoling with them on the 
" death of their father Dinkar Bao, and desiring them to continue in the 
** management of the fort and mahal. 

" Gobind Kao Bala, who was the Chief of Jalaun from 1832 to 1840^ 
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“ wrote, ordering a payment of a pension which had apparently been 1898 
" kept in arrear. The lower appellate Court considered that it appeared J pne 2 4, 

“ from letters which were in evidence that the Gursarai family, that is, pj^jyY 
“ Dinkar Rao and after him Balkrishen Rao and Kesho Roa, were treated 
" by the chiefs of Jalaun with high consideration, and that, probably, the CO UNC IL. 
“ family of Gursarai was related to the chiefs of Jalaun. 2 i A. 53 

*' In considering what bad been, prior to the lapse of the Jalaun (p,c.) = 2 
** territories and estates to the British Government in 1840, the position (j jj 531 =, 
" of the Gursarai family, Dinkar Rao and after his death Balkrishen Rao gg j 195 =s 
“and Kesho Rao, and their connection with tbe Gursarai estate, the p 
“lower appellate Court has found:— 'The evidence, however, establishes 
“ ‘very clearly the fact that, under tbe Jalaun Government, the 
“ ‘ Gursarai family , had no [58] proprietary right in the estate. They had 
“ ‘ to pay tbe allowances assigned to individuals upon that revenue, and 
“‘the ruler of Jalaun was free to make rent-free grants within the 
“‘estate,’ There can be no pretence for suggesting that, prior to the 
“ lapse of the Jalaun territories, including the estate of Gursarai, to tbe 
" British Government in 1840, Balkrishen Rao and Kesho Rao, or Kesho 
*“ Rao alone had acquired any proprietary or any heritable in the estate 
“ of Gursarai. It would be contrary to rudimentary principles of 
“law to hold that an agent could, adversely to his employer, acquire 
“ any proprietary or any heritable interest in an estate which he 
“ was managing for that employer, and in respect of which he 
“ was accounting to him. Indeed, the plaintiffs do not in their plaint 
“ suggest, nor is there any evidence, that any heritable interest in the 
“ Gursarai estate bad been acquired by Kesho Rao or by any one prior 
“ to 1852. It is obvious that the lower appellate Court, when it found 
“ that from the date of the lapse of the Jalaun estates in 1840 until the 
“ death of Kesho Rao on the 26th of October 1880, he had enjoyed _the 
‘ income of the Gursarai estate upon tbe sole condition of paying Rs. 22,500 
“annually to the British Government, did not mean by that finding that 
“ prior to 1867, Kesho Rao had acquired any proprietary or any heritable 
“ interest in the Gursarai estate ; for in the opinion of the lower appellate 
" Court such proprietary title as was conferred on tbe family of Kesho 
“ Rao was conferred by the order of the Secretary of State for India in 
“Council, conveyed by the despatch of the 28th of February 1867, 

“ and not before. It is also clear from the judgment of the lower appel- 
“ late Court that, from 1840 to 1852, Kesho Rao had been permitted to 
" enjoy the income of the Gursarai estate as an obaridar under a miscon- 
“ception on the part of the Government as to his true position and 

“ rights.” 

It was then added that in 1852, when the orders of the Government, 
to the effect that Kesho Rao’s rights should not be touched during bis 
life, were communicated to tbe Governor- [59] General’s Agent with 
a representation that the estate was an obari, what was then in- 
tended as the recognition of an old status was in fact, the recognition of 
a new one. That status was, however, merely for the life of Kesho Rao, 
and the estate did not carry with it heritable rights. Tbe judgment also re- 
ferred to a suggestion made to the Court that tbe existence of tbe obari gave 
rise to tbe inference of a heritable estate, already and before then, existing 
in Kesho Rao. There had, however, been no descent of the Gursarai 
riasat except in the family of the chiefs of Jalaun; and all the document- 
ary evidence was against there having been before tbe lapse of the estate 
any inheritance conferred. 
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The judgment passed on to the effect of the order of the Secretary 
of State of the 25th of February 1867, sanctioning the family arrange* 
meut between the sons of Kesho Rao, andconferring upon both the parties 
to this suit interests in the moieties of the eatate. That the British Gov- 
ernment had the right to confer such interests, and did confer them, could 
not be doubted. On the findings of fact of the Courts below, and on the 
construction of the order last mentioned, the judgment was that the claim 
of the plaintiffs to exclusive possession must fail. 

This was followed by the dismissal of the suit. With a view to 
settling the rights of the parties, a declaration was added that the defendant 
was entitled to a moiety only of the Gursarai estate, and that the plaint- 
ifis were entitled, among themselves, to the other moiety. 

The defendant appealed from this decree contending, among other 
objections, that this declaration should not have been made. The plaint- 
iffs afterwards obtained special leave to cross-appeal, and now claimed 
that, as declared by the High Court, they were, at all events, entitled to 
the half of the estate under the order of the 25th of February 1867. 

Mr. Herbert Cowell for the cross-appellants, respondents, obtained 
leave to begin, as their cross-appeal raised the whole question of title 
to the estate. In 1840 the estate came under the revenue administration, 
and until December 1852 the Agent to [60] the Governor-General 
in Bundelkband controlled that administration for Jalaun. After that 
time the Government of the North-Western Provinces administered the 
District. Thereupon all mabals, or estates, would in ordinary course be 
brought under 8e*itlement, a survey would bs mide, an assessment of 
revenue would take place, and a jama be adjusted with those respon- 
sible. The rules to guide Collectors were complied and issued in 1848. 
showing clearly that those persons who were entitled to surplus profits, 
beyond the revenue demanded, would be the proprietors of the 
land in respect of which they engaged for the revenue. And as such 
proprietors they would, unless reason were assigned, possess the 
heritable estate. For the Gursarai riasat, or estate, Kesho Rao was 
admitted to enaage for the revenue due thereon, and this he p^iid for forty 
years, from 1840 to 1880, in undisturbed possession. No village survey 
was made upon the estate, and in other respects it was treated as exempt 
from the ordinary course. The Government, in fact, instead of bringing 
Gursarai to an assessment at the full jama, on the half assets principle, 
allowed Kesho Rao to pay a privileged jama of Rs. 22,500 annually. This 
remission of revenue was generally attendant upon an interest in the land 
where admitted, and had not the Government been under an implied 
promise not to enhance that amount, they might have exercised their 
right to raise this jama. No such right was enforced. The inference was 
a just one that, inasmuch as the Government when they succeeded to the 
rights of the Jalaun State did not effect any confiscation whatever of any 
private right, there remained the proprietary right in the possessor, who 
was admitted on the above favourable terms to continue in the possession 
for forty years. The proprietor, as a general rule, was the person who 
engaged for the revenue, whether in a regular settlement or on special and 
exceptional terms, including such a holding as the one in question, locally 
known as an obari. It was argued that, as obaridar, Kesho Rao bad a 
heritable property in the land. The Government had the right to assess 
it to the full revenue but there their right ended. 

[61] Reference was made to. Thomason's Direction’s for Settlement 
Officers, published by the authority of the Government of India in 1848. 
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The Eaja Kesho Rao had held possession, exclusive and adverse, for 1898 
a period beyond limitation, in virtue of a proprietary right by title, family June 24. 

arrangement, and by recognition of Government. Thus it appeared that, 

on his death in 1880, the plaintiffs, his sons, became entitled to posses- PRIVY 
sion of the riasat. The right of the Government was to bring the estate COUNCIL, 
under assessment on full terms under the North-Western Provinces 
Land Revenue Act, XIX of 1873, Chapter III. The correspondence in 
evidence was referred to in order to show that the Government, not exer- = 2 

r' lAf Ri AQI 

oising any rights over the estate other than rights to the revenue, had left ' 

the proprietary rights to Kesho Rao, in whom they were at the time of ’ ' _T 

the lapse, and had confirmed and granted the inheritance to him and his^ 

family. On the other hand, Atma Ram had not been shown to have 

acquired any right in the estate but such as he might have acquired under 

the grants made by the Government in 1852 aud 1867 to Kesho Rao ; 

and in virtue of such share in the succession as he might be found entitled 

to. If the contention failed that Kesho Rao’s other sons could receive 


more than the moiety, which was declared in the Secretary of vState’s 
order of the 25th of February 1867, still that order itself was conclusive 
against Atma Ram’s having a title co he whole estate. The High Court 
should not have dismissed the plaintiffs’ suit, but, in order to gave effect 
to the declaration which the Court had made, tbe suit should have been 
decreed in their favour. Tbe claim to such a decree would have been 
covered by the issues raised and the evidence adduced. 

Mr. J. D. Mayne and Mr. G. E. A. Boss, for the appellant, were 
not called upon as to the title of Kesho Rao during his life, but hs to the 
declaration added by the High Court at the dismissal of the suit. They 
urged that tbe plaintiffs had not come forward seting up the case, which 
the High Court bad declared in their favour. They had, on the contrary, 
set up a claim which [62] was inconsistent with the declaration made 
after the dismissal of the suit. The appellant now only asserted his title 
to the moiety assigned to him in the order of the 25th of February 186/. 

Mr. H. Cowell, in reply, contended that the relief granted m the decla- 
ration was right, upon the whole of the evidence, aud the issues. There 
was no reason why the form of the decree should not be racouciled with 

the declaiation. 

Afterwards, on the 24th June, their Lordships’ judgment was deliver- 


ed by Lord Hobhouse. 


JUDGMENT. 

The question raised in these appeals arises out of transactions following 
on the merger of the Native State of Jalaun into the dominion of the East 
India Company. The earlier history of the case, which goes back so far 
as the year 1840, is stated both succinctly and lucidly by the learned 
Chief Justice of Allahabad, and their Lordsnips need not re-state it except 
in bare outline until they come to the documents on which the Couits 
have differed. There has been very little dispute as to matters of fact , 
and now as the appeal to the High Court was a second appeal, the facts 
found by the Commissioner of Jhansi, the First Appellate Court, are 
oonolusively found ; but the three Courts below have taken different views 
as to the proper treatment of the case upon those facts. 

The property in dispute is the riasat or estate of Gursarai, consisting 
of 60 villages and some other particulars. It was part of Jalaun, one of 
the subordinate Mahratta States or chieftainships within the large terri- 
tory of Bondelkhaud, the sovereignty of which passed to tbe Company 
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by treaties with the Peishwa. The chieftainship was continued to the 
existing chief, called the Rao, and to his family, which became extinct in 
the year 1840. The estate of Gursarai was managed for the chief 
by Dinkar Rao, the head of a noble family, till his death in 1831. 
He had two sons, Balkrishen and Kesho. Balkrishen, having no issue, 
adopted his nephew Atma, one of Kesho’s sons ; and he died about 
the time of the change of dominion. When the [63] Company’s officers 
came to make the requisite arrangements they found Kesho in occu- 
oation of the estate. 

It is conclusively established in this suit that Dinkar Rao and 
his sons had no proprietary interest in the estate ; they were only managers, 
accountable to their chief for the revenues and bound to deal with the 
estate as he ordered. It is probable that the officers of the Company who 
came to deal with the Jalaun lands were, as both the Deputy Commissioner 
and the Commissioner of Jhansi have intimated, under a misapprehension 
on this point, and thought that Kesho enjoyed some proprietary holding on 
a favourable rent, called locally an obari tenure. We need not examine 
this hypothesis very closely. It would account for some inaccurate 
expressions which occur in the official correspondence, but it does not 
affect the official acts of the authorities. Kesho made himself acceptable 
to the British Government, and, though no sanad or grant of any kind 
was made to him, his possession of Gursarai was continued, and his jama 
was assessed at the low rate of Rs. 22,500. 

The earliest official document in the Record which relates to Gursarai 
is a letter dated the 8th of October 1852 from the Government of India 
to the Bundelkhand Agent.’’* The material passage is as follows : — 

“ Case No. 1, Book 7, — Family arrangements of this description, His Lordship in 
“ Council observes, particularly where no deeds are executed, are in general open to 
“ revision on the death of incumbency, The present incumbents has done good, 
" service, and his rights should not be touched during his lifecime, but on his death, 
“ His Lordship in Council desires the case should be reported for orders.” 

There is no clue to the meaning of the terms “ family arrangement ” 
and “ his rights.” There may have been, as above observed, some mis- 
apprehension. But the important point to mark is that whatever benefit 
was given to Kesho, the present incumbent, was for his life only, and 
that everything beyond that was reserved for further orders. 

Kesho has had seven sons. The eldest, Tantia, rebelled in the 
year 1857, but he must have made his peace with the Government 
[64] afterwards, though not admitted to favour. The second, Jey, is dead 
and is represented in this suit by his adopted son Madho, one of the 
plaintiffs. Atma was the third He was the sole defendant in this suit, and 
appellant in the first appeal to the Queen in Council, but he has since died 
and has beenre-placed by his eldest son, Mahant Gobind. The four younger 
sons are plaintiffs in this suit. Two of them were born subsequently to 
the transactions now about to be mentioned. 

On the 31st of July 1866 Atma and his four then existing brothers 
sigoed an agreement to the effect that Atma, being the descendant of 
Balkrishen, the eldest son of Dinkar, was sharer of half the riasat, and 
the four others were sharers in equal shares of the other half.t This agree- 
ment is of no legal validity in itself; if only because it was not registered'; 
but it is of importance as leading up to and explaining that which hasdegal 
validity. 
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On the 4th of August 1866 Major McNeile, then Commissioner of 1898 
Jhansi, wrote to the Provincial Board of Revenue intimating that Kesho June 24 , 

was anxious to obtain the orders of Government regarding the terms on 

which his estate was to descend to his sons*. The letter relates not only Prtvt 
to Gursarai, but to other villages which it seems had been granted to COUNCIL. 

Kesho for his loyalty during the Mutiny. The writer mentions the agree- 

ment between the brothers thus : — 21 A. 53 

“ All parties interested in the matter have consented that Atma Ram shall take <P‘C )”2 
** half the estate on his father’s death and the other four brothers one-eighth each, and C.W.N. 681 = 
*‘this may be considered as finally adjusted.” 25 I. A. 193 = 

He then goes on to suggest what shall be done with what he calls^ Sar. P.C.J. 
the quit-rent, meaning the obari or reduced jama. He goes into many 370. 
particulars which need not be detailed now because they are summed up 
in a document of higher authority, which was not produced to the two 
lower Courts, but was before the High Court. 

That document is a letter from the Board of Revenue to the Govern- 
ment of the North-West Provincest. The material passages are as fol- 
lows : — 

[65] " The Raja's eldest son, who was a rebel in 1857, has been set aside by a 
^‘family arrangement, duly executed by ail parties and attested before the Deputy 
** Commissioner ; and Atma Ram, the third son of the present Raja, has been declared 
“ to be the heir to the Raj by virtue of an adoption on the part of his uncle, the late 
•* Raja. 

“ The rebel son of the present Raja is consequently excluded from the succession, 

“ and there would therefore appear to be no reason why the Government should not 
“ authoritatively declare its inteution in regard to the tenure upon which the estate is 
^*to be held after the death of the present Raja. 

“ The proposals submitted by the Commissioner, and to which the Board see no 
“objection, are as follows 

“The family compact is that Atma Ram shall succeed to the Rij and to one-half 
“of the estate as adopted son of the late Raja Balkrisben. 

“That the other four sons of the present Raja shall each take one-eighth of the 
“ estate. 

“ The Commissioner’s proposals in regard to the estate, are 

“ ist. That the villages in Jalaun, granted in reward for the loyal services of the 
” family, be at once resumed. 

“2od. That on the death of the Raja, the present obari jama be raised from 
** Rs. 22,500 to Rs. 25,000 per annum, and be continued to the family id perpetuity. 

“ Srd. That this obari grant bo continued on the condition of the estate remain- 
“ing in joini> undivided possession of the family, and that if any member of it ehould 
“cause his share to be divided ofl, such share be liable to assessment at full jama. 

“4tb. That Atma Ram be recognised as the heir to the title and privileges enjoyed 
“ by the present Raja, the latter (privileges), which consist in the exercise of police and 
“judicial powers, to be dependent upon a proper exercise of them by the Raja for the 
“ time being.” 

It may be observed here that the chieftainship of Atma in succession 
to Kesho did not form a term of the written agreement between the 
brothers, nor does it seem to have been at this time the wish of Kesho, 
himselfi. But both Kesho and his sons recognized Atma as" the son of 
Dinkar’s eldest son ; and in later years Kesho treated him as head of the 
family. 

There are no letters in the records showing the transmission of the 
proposals through the regular stages to the Governor-General in Coun- 
cil, and to the Secretary of State in Council. They were probably pure 
formalities. The answer of the [66j Secretary of State is dated the 25th 
of February 1867, and is as follows : — 

“Having considered in Council the letter of Your Excellency’s Government, 

Ho, 190, dated 28rd November 1866, in which yon suggest the continuance to the loyal 

• [Reo. p. 90.— Ed.] t [Reo. p. 143.— ED ] J [Reo. p. 53.— Ed.] 
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“ members of the family of Kesho Rao Dinkar of Gursarai in Bundelkhand, of the entire 
“ estate now held by him, on the terms set forth by the Board of Reveoue of the North* 
“ West Provinces and Commissioner of the Jhansi Division. I have to signify to you the 
” ready assent of Her Majesty’s Government to the indulgence now accorded to the- 
family of this meritorious chieftain. 

“ You will of course take measures to prevent the occurrence, on the death of the 
“ aged chief, of any disputed relative to the succession of the second son.” 

Nobody has doubted that by the terms “ second son " Atma is meant. 
It is to be observed that this letter is not only the effective source o£ 
■whatever title Kesho’s descendants have, but is also the most accurate 
statement of the true natui-a of the grant to them. Previous documents 
in 1852 and 1866 use some inapt and inaccurate expressions such as 
"family agreements,” "rights,” descent ” of the estate, and so forth. Tho 
facts as we now know them were, that such grant as was made, or can be 
implied, to Kesho was for his life only ; that there was no heritable interest 
to descend ; that the reversion was vested absolutely in the Secretary^ of 
State in Council ; and that his grant is described with exact precision 
as a continuance to Kesho’s family of the estate then held by him, 
and as an indulgence to them, on account, it is hinted, of his merits. 

The record contains other letters which passed between Kesho, Atma, 
and the officers, but they do not give any additional light, unless it be to 
show that Kesho himself was quite conscious that the enjoyment of the 
property after his death was entirely in the discertion of the Government, 
only he claimed favourable consideration on account of his services. H© 
lived long, and died in the year 1880. In 1878 or 1879 he entrusted the 
management of the estate to Atma, and declared him in a formal letter 
to be head of the familv.^ Some family disputes occurred, but were 
[67] composed, at least for the time, by the officials. On Kesho’s death 
Atma took, or more probably retained, possession. The Government 
accorded the title of Raja to him, and the jama of the estate was raised^ 
as intended, to Rs. 25,000. 

How soon afterwards disputes took their present form is itself a 
matter of dispute, but at some time Atma refused to allow that his bro- 
thers owned shares in the estate, and they commenced this suit in March 
1887. The plaintiffs claim the entire estate, as having been acquired by 
and inherited from Kesho ; omitting mention of Tantia, and claiming to 
exclude Atma on the score that he had been adopted by Balkrishen. They 
refer to the agreement of 1866, but only to contend that it is void. The 
defendant Atma also claims the whole estate, on the ground that it belong- 
ed to Balkrishen and had descended from him. He referred to the 
agreement of 1866 and to some order of Government in so obscure a way 
that ic is difficult to know what he founds upon them^ In- fact both side© 
put forward unsustainable claims, and neither put forward the true case. 
When, however, the issues came to be setcled the effect of the proceed- 
ings of 1866 was brought into question. The issue was not clearly 
defined, but it was clear enough for both parties to go fully into evidence, 
and for the Courts to treat it as bsiog the substantial point of dispute m 
the case. 

The Deputy Commissioner, who formed the Court of First Instance, 
shows that the family of Dinkar Rao were simply managers, and that 
the plaintiffs failed to prove any grant except that of the Secretary of 
State, which he calls the sanad on which the defendant bases his claim 
to succession. He dismissed the claim with costs. 
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^ ^ J. T ® ' j . JV. ■ . a was acquired by 1898 

Kesho, and that the plaintiffs as heirs of Kesho had a title superior to June 34. 

that ot the defendant ; and he decreed accordingly. His view, to state it 

very briefly, was that in some way not now apparent the ownership of the PRIVY 

estate had become absolutely vested in Kesho, and that the official corros- COUNCIL. 

pondence and acts in 1852 and 1866 are explained by confining the [68] 

discretionary action of the Government to the obari or favourable jama 

That view has been supported by Mr. Cowell in argument at this Bar It (P*C-) = 2 

IS true, as before observed, that some expressions in official letters tend to 

imply that the writers ascribed to Kesho some proprietary interest which 

It is shown that he did not in fact possess. It is also true that the estate ^ 

and the jama are not always clearly distinguished. But their Lordships 

find it impossible to read even one of the material letters without seeing 

that it refers to both estate and jama ; and the correspondence as a whole 

would lose the greater part of its meaning if it were supposed that the 

Government was not exercising the discretion which it had to determine 

how the estate should be enjoyed after Kesho’s death. 

To this effect was the opinion of the High Court, which reversed the 
decree of the Commissioner and dismissed the suit, but with a declaration 
the effect of which and the reasons for it are explained in the following 
passage at the end of the judgment of the learned Chief Justice : 

“I would allow this appeal with costs, and dismiss the suit with costs iu all Courts 
‘ with this exception that in order, if possible, to prevent further litigation between 
“ these parties, I would make a declaration, but without costs, that the defendant Atma 
“ Ram is entitled to a moiety only of the Gursarai estates, and that the plaintiffs inter 
“ se aro entitled to the other moiety. It is true that no such declaration was asked for 
“ in the plaint, and that, as a general rule, according to the decisions of their Lordships 
" of the Privy Council which have been cited to us. a relief, a right to which is not 
“ disclosed in the plaint, and which is not asked for in the plaint, should not be granted 
“ Mr. Reid, who has appeared before us on behalf of the plaintiffs, has pressed us to 
“ make a declaration, declaring the rights of the parties in the Gursarai estate and has 
“ informed us that the plaintiffs raise no question of their rights ijiter se. Mr Reid also 
“ asked us for a decree for possession to the extent which might be covered by the 
“ declaration which we might make. This latter request we should not, in my opinion 
" accede to. The estate has not been partitioned and this is not a suit for partition! 

“ Should the estate be partitioned, then the plaintiffs can get possession of those portions 
“ of the estate which may be allotted to them on partition.” 

The defendant's appeal is for the purpose of getting rid of this decla- 
ration. 

[69] Their Lordships quite agree with the High Court that, as a 
rule, relief not founded on the pleadings should not be granted. But in 
this case, as their Lordships have been at pains to 'show, the substantial 
matters which constitute the title of all the parties are touched, though 
obscurely, in the issues ; they have been fully put in evidence, and they 
have formed the mam subject of discussion and decision in all three 

in treating the case as not within the 
rule. As between plaintiff and defendant the case has been thoroughly 

tried out. Indeed. Mr. Mayne for the defendant does not now dispute 
that the other members of the family are entitled to a moiety. It is 
quite right to make a declaration on the subject. But then their Lord- 
ships think that the terms of the declaration may be advantageously 

modified, and that the Court may found on the declaration an inquiry 
into the plaintiff’s title. 

According to the letter of the 17th of August 1866, paragraphs 6 to 
10. t the persons entitled to the four shares, each to a separate share, are 

•^Reo. p. 144— ED.] f [Reo. p. 148— ED]. 
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“ the other four sons of the present Raja.” Two of those sons are plain- 
tiffs and one being dead is represented by his adopted son, who is a plain- 
tiff * Tantia, the eldest, is passed over in silence. But under the family 
compact which is the basis of the grant. Tantia takes a share. It was hia 
claim by primogeniture which was set aside, not his claim as a sharer, as 
is clearly shown by Major McNeile’s letter.’^ What has become of his 
share does not appear. The two youngest sons took no share unto the 
compact. Ic may be that by agreement of the brothers the Plamtiffs are 
entitled as their Counsel state, but there is no proof, and no other allega- 
tion of it. The declaration should be founded on the grant by the Secre- 
• tarv of State, but that will not of course preclude the effect of any agree- 
ment between rhe brothers by which the younger brothers have been or 
mav be admitted to a share, or other transfer of interest created. 

‘ The same reasons which support the declaration also show the pi o- 
nrietv of fiiving in this suit such effect to the declared title of the plaintiffs 
Z circumstances mav admit. The High Court has [70] made a declara- 
tion in favour of the plaintiffs, but it has dismissed the suit Neither 
Atma Earn nor his son has shown any disposition to yield any thing which 
the law does not exact. If the title of the plaintiffs is still disputed, they 
must bring a new suit, which would certainly increase expense ; ana in 
which, considering the peculiar nature of the grant, the lapse of 
the uncertainty whether a declaration m a dismissed suit can suppb a 
tLh starting ground, the plaintiffs would run substantial risks of 
miscarria»e Instead of dismissing the suit, the better course will be to 
direct an Inquiry who are the persons now entitled, and to reserve further 
dirLtions under which it will probably be found possible to place them in 
fe'aUossession and so to terminate this unfortunate litigation. The Hign 
Court has quite rightly refused to make any order for possession under 

The decree does not notice the personal position of Atma. as he^ ot 
family He is now dead, and it does not appear that the title of Kaja 
or any position of dignity which the Cmwn may confer has been 

conferred on his successor. The provision against partition appears als 
to concern the Treasm-y alone, which was not willing to \ 

favourable jama to any sharer who would not hold his shaie m 

reW'd to costs, their Lordships think it just that both 
should bear their own. Both have made excessive demands. The plaintin 

have persisted in theirs up to the present moment. 

The defendant persisted in his before the three Lower Courts, 
m fhft Hi«h Court he made an alternative case that he was at all men 

moiety. Even now, though he does not elaim the entirety 
his whole appeal is grounded on his objection to any declaration as to t 
moiX which is not his. And he has excluded his eo-sbarers at least 
till the High Court judgment was delivered, if not later. 

Though their Lordships agree with the High Court on 
of the case, and mdeed are doing Uttle more than to f 

n form to discharge their decree and to [71] substitute a decree to 
U e Tuowinreffect i-Eeverse the decree ot the ^ 

Jhansi. Declare that the defendant Atma Ram was ® 

only of the Gursarai estate, and that his successors m tit e 
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■entitled to a like moiety. Declare that the other moiety belongs to the 
persons entitle] thereto by virtue of the letter of the Secretary of State in 
Council, dated the 25th of February 1867, and according to the terms of 
the letter of the Board of Eevenue dated the 17th of August 1866 (that is 
to sayj the four brothers of Atma then living referred to in the last-men- 
tioned letter or those who represent them in title. Inquire who. having 
regard to the above declaration, are either directly or by inheritance, 
transfer, agreement or otherwise entitled to the last-mentioned moiety. 
Declare that as regards all proce idings in the Courts below, the parties 
are to bear their own costs respectively. Reserve further directions; and 
costs subsequent to this decree. 

As regards these appeals, both parties are in the wrong and they must 
bear their own costs. 

Solicitors for the appellant and cross-respoodent : Messrs. Pyke and 
Parrott. 

Solicitors for the respondents and cross-appellants: Messrs. Panken, 
Fordy Ford and Chester. 


21 A. 71 (P.C.) = 2C.W.N. 729-25 I. A. 183= 7 Sar. P.C.J.417. 

PRIVY COUNCIL. 

Present. 

Lords Watson, Hobhouse and Davey, and Sir R. Covch. 

On Appeal from the High Court for North Western Provinces. 


Sham Sundar Lal and others, (Phiintij^s) Appellants v. Achhan 
KUNWAR AND ANOTHER (Defendants), Respondents. [24th June and 

27th July, 1898.] 

Estate of Hindu widoto, or daughter— Powers to alienate family estate— Ancestral family 
irade— Powers of manager. 

The estate of a Hindu family, in whiob, after the death of the father and his 
widow, a daughter held an interest for life, comprised a family trade, carried on 
by a manager on her accouot. 

Held that the restriction upon her power to alienate remained the same, not- 
withstanding the trade, without being relaxed on that account. 

Justifying necessity, or good grounds, after due inquiry, for belief in its exis- 
tence, would have been required to render valid an alienation made by her of 
the family estate. 

[72] The case of a widow, or of a daughter under such circumstances, differs 
from that of the manager, or head of an undivided family, who manages an 
ancestral trade, and has a certain power to pledge for the requirements of the 
busine.s9. The validity of his charge, however, on the family estate, where 
there is a minority, or non-consent, among the members of the family, depends 
on proof that the charge was necessary, or was believed to be so by the mortgagee, 
after due inquiry. 

The manager, appointed by the daughter, on whom the family estate has 
devolved, has no larger power to pledge the ancestral assets than his principal. 

It is not incumbent on the defendant who relies on the absence of legal neces- 
sity for the borrowing by a woman, holding her limited estate, to plead or to 
prove such absence : but it is for the plaintiff to state and to prove all that will 
give validity to the charge. 

Lala Amamath Sah v. Rani Achhan Kuar (l) referred to and followed. 
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Bind. Cas. 625 ; 9 C-L.J. 50(52) = llnd. Cas. 590 ; Rel.. 32 A. 83 = 7 A.L.J. 11 
= 4 Ind. Cas. 144 ; R.. 27 A. 97 (104)= I A.L.J. 435 (442) ; 33 A. 342 = 8 A.L.J. 
474 = 13 Bom, L.R. 384 = 13 C.L.J. 441 = 15 C.W.N. 466 = 21 M.L.J. 641=9 M L. 
T. 465 = a911) M.W.N. 445 = 10 Ind. Gas. 274 ; 26 B. 206 = 3 Bom. L.R. 738 
31 B. 165 (173) = 8 Bom. L.R. 781 (786) ; 32 B. 577 (580) = 10 Bom. L.R. 927 
(929) ; 29 C. 355 (358) ; 31 M. .366 = 18 M.L.J- 309 = 3 M.L.T. 355 ; 7 Bom. L.R. 
172 : 8 Bom. L.R. 252 ; 10 Bom L.R. (210) (218) : 9 O.L-J 453 = 13 C.W.N. 544 
= 1 Ind. Cas. 434; 17 C.L.J. 499 = 17 C.W.N. 701 (730); 2 Ind. Cas. 865 ; 14 M. 
L.J. 175 ; 1 N.L.R. 66 (68) ; S O.C. 21 (25) ; 10 0 G. 277 (279) ; 14 O.C. 170 ; 
9 P.L.R. (1904) 17 (26);Expl. & D., 10 C.L.J. 263 = 3 Ind Cas. 178 (180): 
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[N B. — See in this connection 17 A. 125 wboreon this appeal has arisen. — Ed.l 

Appeal from a decree (15th January 1895) of the High Court, 
reversing a decree (9th June 1892) of the Subordinate Judge of 
Bareilly. 

The plaintiffs now appellants were bankers in Philibhit. The defend- 
ants, respondents, Achhan Kunwar, and Inayat Singh, mother and son, 
were the daugliter and grandson, of Raja Khairati Lai, who resided 
in Bareilly. He died without a son in 1866. The daughter, who was 
married to Raja Lalji, succeeded for her daughter’s estate on the death 
of her father’s widow, Hulas Kunwar, on the 22nd of June 1878. 
The son, Inayat Singh, was the only suiwiving, next reversionary heir, 
expectant on the death of his mother. She had one other son, Shamsher, 
who died before this suit was brought. 

Besides owning zemindaris, Raja Khairati Lai had a hundi 
business, and lent money. This, after his death, was carried on by 
Raja Lalji, for the benefit of the widow. He was the husband of Achhan 
KuDwar, and he afterwards managed the business for ber. He died in 
1889. 

This suit (2Dd June 1890) was brought to enforce two mortgages 
securing sums of money, together with interest. The first was dated 
the 2nd of December 1877 ; the second, the 1st of April 1881. 

[73] On the 5th of March 1877, a mukbtarnama to Raja Lalji was 
executed by the widow and the two respondents. This authorization came 
into question in 1886*87 in Amarnath Sah v. Achhan Kunr (1). 

The facts of the case, and the contents of the documents, are stated 
in their Lordships’ judgment. 

The main question on this appeal related to Achhan ’s having posses- 
sion, as a daughter, for life, of a family inheritance, which included an 
ancestral trade, the latter having been carried on, on her behalf, by a 
manager. The question was whether the restriction on her power, as a 
daughter, to charge the inheritance with mortgages, was or was not 
relaxed by reason of the requirements of the family^usiness, and her 
position in reference to it. 

In a joint answer the two defendants set up that they had no know- 
ledge of the mortgage of the 2nd of December 1877, which was signed by 
Raja Lalji only, and that his signing was unauthorized by them. They 
stated that the mortgage of the 1st of April 1881, had been sealed by them 
under his influence, and without their knowing that a liability upon the 
family estate was thereby acknowledged. 

The Subordinate Judge found, that Baja Lalji was duly authorized by 
the defendants, now respoodents, in regard to the first of the two mortga- 
ges, and that it was supported by good consideration. He found that 
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the second, also, had been sealed by them of their own free will and 1898 
consent. He decreed the plaintiffs’ claim. July 27. 

On appeal (1), the High Court (Sir John Edge, C. J., and P. C. 

Baoerji, J.,) held that Achhan Kunwar, who signed the muktarnamah of PRiVY 
the 5th of March, 1877, understood that she was signing a document COUNOIL. 

which empowered her husband, Raja Lalji, to act as the agent of the 

family in the management of the zamindaris and family estate, but no 
more. That its object and scope were not explained to any of the- 
persons who executed it, and that neither [74] of the respondents was 
bound by it. In addition to this, the Court found that it was not Pi'ovecK g 
that there was any necessi^^Jor borrowing the money secured by the ' 
mortgage of ttiTSiTd orDecember. 1877, or that those who were stated 
to have lent it had made due inquiry as to the necessity for the loan. 

With regard to the mortgage of the 1st of April. 1881, the appellate Court 
found that no receipt of consideration by the respondents bad been 
shown, nor had it been proved that the document was ever explained 
to Achhan Kunwar. They found that Inayat “ blindly executed it at 
the bidding of his father Raja Lalji,” but added “ even if it were to be 
assumed that he understood its scope “ and effect, that would not entitle 
the plaintiffs to the relief claimed by them.” 

They found that Inayac had no present vested interest in the estate. 

As a reversioner he had no power to sell, or to mortgage, his interests in 
expectancy ; Bain Chunder Tantra Doss v. Dhurnio Narain Chucker- 
butty (2) was referred to on this point. 

They found no proof that the daughter, or her son, or the himily 
property, were under any liability in respect of any part of the money, 
the alleged consideration for the mortgage of the 1st of April. 1881, or 
that either of the two had received any of it. They found that mortgage 
not to be binding upon Achhan Kunwar, or her estate as a Hindu daughter. 

Also, they found that Shamsher, her son, was then alive, and had an ' 
equal interest with Inayat, in expectancy : neither of them being capable 
of binding that prospective interest. There was no valid mortgage 
at all : and further, that advantage had been taken of Inayat’s inex- 
perience. They decreed the appeal, dismissing the suit. The judgment 
of.the High Court will be found reported at length in I.L.R, 17 AIL, at 
pp. 127 et segq. 

The plaintiffs having filed this appeal — 

Mr. Cozens Hardy, Q. C. and Mr. H. Covjell, for the appellants, argued 
that the resnoudents were bound by the mortgages in suit which 
operated as charges on the family estate. [75] There had been suffi- 
cient evidence that Rani Achhan Kunwar had, as well as her son, 
understood the documents which they had sealed. They could hardly 
have been under the belief that the mukhtarnama of the 5th of March, 

1877. which empowered Raja Lalji to act for them, was only to manage 
the zamindaris and general property left by Raja Khairati Lai, and not 
raise money for the family business. But the main point was one 
upon which there should have been an issue, as being the important 
question really in contest, what was the implied authority of the agent 
and’ manager Lalji to pledge the assets of the estate for the conduct 
of the fumily business in hundis and money dealings? The assents of 
the respondents had been taken to these particular transactions, from 
Abundant caution, to obtain the concurrence of the members of the 


(1) See 17 A. 125. 


(2) 15 W.R. F.B. 17. 
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1898 family having interests in the inheritance; but the engagement in trade- 
July 27. must be regarded as the source, at once, of the authority and theneces- 

sity. In such a case third parties dealing with the firm, carried on 

Privy after the death of the founder, could not know the precise rights vested 
Council, in each member of the family partnership, but they would regard the 

manager as empowered to act in the matter of raising money for the 

21 A. 71 requirements of the business. The managing member of a family under 
(P.C.)=2 Mitakshara, where that family was a trading firm, was entrusted 
C.W.N.729== the full conduce of its affairs, though some of the members might 
25 I. A. 183= uliuor in age. Trade liabilities affected the family estate. Thus a 

7 Sar. P-C.J. q^ggtion had arisen of partnership liability and agency. 

Reference was made to — 

Bavi Lai Thakursidas v. Lakhmickand Muniram (1), Jokurra 
^eehee v. Sreegopal Misser (2), Joykisto Cower v. Nittya Nund Nundy (3), 
Bejitola Dasseev. MohunDassee (4), Doiolut Ram v. Mehr Chand (5), 
S%malhhai Nathubkai v. Sameshvar Mongal (6). 

[76] Mr. J. D. Mayne for the respondent Achban Kunwar, who 
alone appeared, argued that the suit had been rightly dismissed. There 
was no sufficient evidence of the defendants’ having understood the effect 
of either of the documents, and one of them was a parda-nashin. The 
mukhtarnama under which Lalji professed to act in executing the mort- 
gage of the 2nd of December, 1877, was not understood by Achhan Kunwar, 
and the transaction was not binding on Inayat, who was a minor at the 
time. The mortgage of the 1st of April, 1881, was without any more 
consideration given than what was already contained in security already 
invalid as against the daughter who sealed it. 

There was no evidence that Achhan Kunwar knew anything about 
this second bond. Nor that Inayat Siogh knew what he was executing, 
nor that he received such explanations as should have been given in the 
case of a son who had recently reached majority and was acting under 

his father’s directions. j.u ‘ 

As to the question of necessity, the burden of proof had^ been 
entirely on the appellants to prove a justifying necessity. But on all the 
facts in evidence it was clear that the finding of the High Court was 
correct as to the absence of such necessity. Some of the items 
account belonged neither to ther family expenses nor to the liabilities 
of the firm ; and it was part of the apnellants’ case to establish affirma- 
tively the necessity of the loan ; Lala Amartiath Sah v. Rani Achhan 

Kuar (7). . . 

The authority of Raja Lalji could not be implied from his position 

as manager. The power to mortgage this ancestral family estate 
only be founded on proof of recognised necessities. None had been 
shown to exist. Therefore neither the principal in this case, holding the 
daughter’s estate, nor the agent, had power to bind by their direct aliena- 
tion any part of the family estate inherited from Khairati. 

Mr. Cozens Hardy, Q. C., replied. Afterwards on the 27th of July, 
their Lordships’ Judgment was delivered by Lord Davey. 

JUDGMENT. 

[77] On the 2nd June 1890, the present appellants brought their 
suit in the Court of the Subordinate Judge of Bare illy, against the presen 

(1) 1 B.H.O.B. App. LI at p. LXXI. (2) 1 C, 47P. (3) 3 

(4) 6 0. 792 (806). (5) 14 I.A. 187 = 16 C. 70. 

(6) 5 B. 88. (7) 19 I.A. 196 = 14 A. 420. 
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respoudflnts for Bs. 32,858-8-6 on acoounb of a bond, dated the 2nd of 1898 
December, 1877, and Bs. 53,485-4-6 on accoimt of a subsequent bond, July 27. 
dated the 1st of April, 1881, in all Bs- 86,338-13* and to enforce pay- 
ment by sale of the property purporting to be hypothecated by the two 
bonds. The First Court found that the personal remedy upon the bonds COUNCIL, 
was barred by limitation, but that the bonds were effectual against the 
property. The High Court held that the property was not bound, and 

dismissed the suit. C w’n’ 729 = 

The property sought to be sold for payment of the bond debts 
formerly the estate of Raja Khairati Lai, who died in 1866. He seems to,^ p C T 
have carried on during his lifetime a business of money-lender and dealer * 

in hundis. He left no sons, and his widow Rani Hulas Kanwar, on his 
death, succeeded to a widow’s estate in his prouerty. He left one daughter, 
the respondent Mussamat Achhan Kunwar, who was married to Raja Lalji 
and had two sons, Inayat Singh, the other respondent and Shamsher, who 
died sometime after the 1st April 1881, the date of the second bond. 

Hulas Kunwar died on the 22Dd January 1878, and Lalji died about 1888. 

Lalji, during his lifetime, seems to have managed the property for Hulas 
Kunwar, and after.her death for his wife Achhan Kunwar, who on death 
of her mother succeeded to her father’s property for a daughter’s estate. 

Inayat Singh though named as a respondent did not appear on this 
appeal. 

On the 5th of March, 1877, Hulas Kunwar and the two respondents 


executed a mukhtarnama of that date, whereby they purported to, appoint 
Lalji as the mukhtar-a’am and to empower him on their behalf (amongst 
other things) to borrow money and execute documents or hypothecate, 
mortgage, sell or otherwise transfer moveable and immoveable property. 

The bond of the 2nd of December 1877, purports to be made by Raja 
Lalji, son-in-law. Hulas Kunwar wife, and Achhan Kunwar daughter, 
and Inayat Singh, grandson, heirs of Raja Khairati [78] Lai, and 
contains an hypothecation of certain property formerly of Khairati Lai 
and described as “in our possession and enjoyment as proprietors” for 
Rs. 10,000, of which Rs. 7,683-3 is deducted on account of debts previ- 
ously due to the creditors and Rs. 2,311-13 is said to bo paid in cash. 
It is signed by Lalji alone, and it is at least doubtful whether such an 
execution would be a valid exercise of the power of attorney, but the 
Counsel for Achhan Kunwar declined, very properly, to insist upon this 


point. 

' The second bond of the Ist of April 1881 purports to be made by the 

same parties other than Hulas Kunwar (who was then dead) under the 
^ same description as in the previous bond. It commences with a decla- 

^ ration that Rs. 20,000 have been found payable by them to the creditors 

on account of prior debts and interest on two bonds for Rs. 30,000 as 
detailed below in addition to the principal amount of the two bonds afore- 
said, and contains a statement that “ the creditors have no deed of any 
“sort other than the bond dated the 25th of May 1877 and the bond 
“ dated the 2nd of December 1877, which are payable, and this bond.” 
The zaraindari property hypothecated is admittedly part of the estate of 
Khairati Lai. The mortgagors “ profess to bind all rights which we 
possess or may possess in future.” The Rs. 20,000 acknowledged to be 
if owing is thus made up : — 

^ [N.B. * U is true that the suit was for Bs. 86,338-13. But the figures that go to 

make up this amount, as giveo here (Rs, 32,858'8-6 and Bs. 63,485-1-6! seem to be 
incorrect, — E d.J 
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Interest on two bonds, less previous payments 
In respect of the Rukka dated 1st December 
1880 

Principal 

In respect of the interest on the amount 
of the Rukka ... 

In cash ... ... 


Rs. A. P. 

8,100 0 0 


10,475 0 0 

1,300 14 0 
124 2 0 


20,000 0 0 


[79] And in a note to the Record* the sum of Rs. 10,475 is explained 
to be made up as follows : — 


On 22ad June 1879 for revenue ... 

On 5th November 1879 to pay interest to 
Intizam Begam 

On 17th May 1880 to defray expenses of 
daughter’s marriage 

On 2Dd August 1880 to pay interest to Moti 
Ram Sah 

On 9th October 1880 to pay interest to 
Intizam Begam 


Rs. A. P. 
... 2,000 0 0 

... 1,575 0 0 

... 2,000 0 0 

... 4,000 0 0 

... 900 0 0 


This bond is executed by Raja Lalji by the affixing of the seal of 
Achhan Kunwar and by Inayab Singh then of age. It should be men- 
tioned that by a previous power of attorney, dated 1st August 1878, Ina- 
yat Singh, Achhan Kunwar and Lalji in his own right and as father and 
guardian of Kunwar Shamsher Bahadur, appointed Lala Shankar Sahai 
their general attorney and agent with power (amongst other things) to 
have documents executed by them registered. The bond of 1881 was 
registered on the admission by this person of the execution, completion 
and receipt of Rs. 124-2 in cash on behalf of the executants. 

What was the position of the parties at the respective dates of the 
execution of these two bonds ? At the date of the bond of 1877, Hulas 
Kunwar as the heir of Khairati Lai was the owner of his estate, but with 
a restricted power of alienation. Achhan Kunwar was next in succession, 
and would, if she survived, her mother become her father’s heir and take 
the estate subject to the same restriction. Inayat Singh was one of the 
two male heirs next in succession to the restricted estates who would 
bo full owners in the event of their surviving their grandmother and 
mother. Inayat was moreover a minor. At the date of bond of 1881, 
Achhan Kunwar was owner of the property for a daughter's estate 
with restricted power of alienation and Inayat Singh was one of the 
heirs apparent. At both dates [80] Inayat Singh was living m 
his father’s house and dependent upon him. In 1877 neither Achhan 
Kunwar nor Inayat Singh (even if he had been of age) could by Hindu law 

make a dispositioo of or bind their expectant interests, nor does the dew 

apply to any but rights in possession, and in 1881 Inayat Singh was equally 
incompetent to do so, though the deed purports to bind future rights. To 


• [p. 58 - Ed.] 
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give validity to the bonds as against the estate of Khairati Lai the plaintiffs 
and appellants must show that there was legal necessity for raising the 
money by a charge on Khairati's estate, or at least that in advancing their 
money the creditors gave credit on reasonable grounds to representations 
that the money was wanted for such necessity. It is not a case 
in which all the kindred of Khairati have assented or could assent 
to the bonds or either of them, and the circumstances are not such as, 
in the opinion of their Lordships, to raise any presumption from 
such concurrence as there was of Achhan Kunwar and Inayat 
Singh in the first bond or of Inayat Singh in the second bond that 
the transaction was a fair one or one justified by Hindu law. In order 
to raise such a presumption the consent of the deceased’s kindrel to 
his widow’s or daughter’s alienation must be shown to be given with 
a knowledge of the effect of wnat they were doing and an intelligent 
intention to consent to such effect. There is a complete absence 
of any such evidence in the present case. Achhan Kunwar was 
a purdahnashin lady. In her evidence she states that she remembers 
having executed a mukhtarnama in Lalji’s name with a view to 
manage the villages. She did not know her estate was encumbered, 
and came to know of the existence of debt when the Paharwalas tiled a 
suit. She does not know the mortgagees. She did not borrow any money 
from them and never beard of Lalji having borrowed money from them, 
but since the filing of the present suit she came to know that a demand 
was made upon uerself and her son. Raja Lalji never consulted me 
“ in matters relating to the management of the estate. He was my elder 
“ and malik, and out of respect for him I could not interfere.” Inavat 
Singh admits the [ 81 ] execution of the power of attorney in 1877, but 
says that at that time he had not sufficient maturity of understanding to 
judg6 of what he was writing. Indeed, as already mentioned, he was a 
minor at the time. He says he signed the document of 1881 because 
filial duty prevented him from disobeying his father’s order. So long as 
Lalji was alive the income of the ilaka was brought to and spent by 
him. His parents and he lived together. There is no evidence that 
either Achhan Kunwar or Inayat Singh had any advice on Dbe mat- 
ter independent or otherwise. It is unnecessary to pursue this topic 
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further. 

Nor is there any proof of any legal necessity for borrowing on the 
credit of Khairati’s estate or of any such representation made to the 
creditors as could give validity to either of the bonds sued on. It is 
unnecessary to discuss the evidence that was offered because the learned 
Counsel for the appellants very properly admitted that if it was incumbent 
upon them to prove a legal necessity for the borrowing the appellants had 
failed to do so, but they contended, first, that the absence of necessity was 
not pleaded in the written statement of the defendants and there was no 
issue raising the question, and, secondly, that Khairati’s estate included 
the business of a money-lender or dealer in hundis which was carried on 
after his death for the benefit of his heir under the management of Lalji, 
and that as such manager Lalji had by Hindu law a power to pledge any 
part of the estate for the purposes of the business. 

As regards the bond of 1877 their Lordships think thac paragraph 3 
of the written statement of the defendants sufficiently, though not in such 
precise or accurate language as is desirable, raises the absence of necessity 
for the borrowing as a defence, and that the 3rd issue as settled by 
the Judge after presentation of the written statement is directed 
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to the same point. But their Lordships observe that in a suit 
like the present on a bond made by a person with restricted power 
of alienation the defendants are not required to plead the absence 
of legal necessity for the borrowing. It is for the plaintiffs to [82] 
allege and prove the circumstances which alone will give validity to 
the mortgage, and they repeat what was said in the judgment of this 
Board in an appeal arising out of a suit on another bond executed by 
Hulas Kunwar (1) : — 

“ When the issues were settled this point was treated as belonging to 
“ the defence and was raised in the form of a question how tar the objec- 
“ tions resting on the absence of necessity were tenable. It is obvious 
“ that such a mode of raising the question is incorrect, because it appears 
“ to assume that it was for the defendants to show absence of necessity ; 
“ whereas the rule is that a mortgagee claiming title under a Hindu widow 
“ as against her husband’s heirs should prove the validity of his morb- 


"gage.” 


Moreover it appears from the record that the question of necessity 
was explicitly raised in the first reason of the present respondents for their 
appeal to the High Court*, and the present appellants, so far from com- 
plaining that the question was not in issue on the trial before the Subor- 
dinate Judge, accepted the issue, and m their 3rd and 6th reasons§ 
contended that upon the evidence it had been established that the consi- 
deration of tlie bond of 1877 was advanced for legal necessity after due 
and proper inquiry, and as regards the consideration of the bond of 1881 
also that it was advanced for meeting family necessities and in any case 
under the bona fide belief that it was required for such purposes and 
after due and reasonable inquiry. And the case was dealt with in the 
High Court upon this footing. 

Their Lordships think that the second point made by the appellants 
is unsupported either by reason or authority. The owner of the business 
at the time of the execution of the bond of 1877 was Hulas Kunwar, and 
Lalji was managing it as her agent only and for her benefit, and she 
could not of course confer on her 'agent any larger power than she had 
herself, and there is no exception from the restriction on alienation 
by a Hindu widow when the estate consists of or includes a business. 
[83] The authorities quoted by Mr. Cowell have no application to the 
case. They were cases of a family business being carried on by the 
manager of an undivided family estate. In that case the manager of a 
family business has a certain power of pledging assets for the requirements 
of the business. But the position of a Hindu widow or daughter is not 
by any means the same as that of the head of an undivided family, and 
even in the latter case the validity of a mortgage by the manager of a 
family business without the concurrence of the other members of the 
family, or when some of those members are minors, depends on proof that 
the mortgage was necessarily entered into in order to pay the debts of the 
business. This is clear from the cases cited, including that of Doulut 
Bam V. Mehr Chand (2), To use the language of Mr. Justice Pontifex in 
a judgment quoted in that case, the touchstone of the authority is neces- 

sity. . , 

These considerations dispose of the appeal so far as it rests on tno 

bond of 1877 alone. But the appellants say that the earlier bond was 


[• Rec. p. 74. Ed.] 
(1) 19 I. A. 196. 


1 % Reo. p. 95, Ed.]. 
(3) 14 l.A. 187. 
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confirmed by the bond of 1881. Ifc remains to consider the validity of 
this bond as against Khairati’s estate represented by the two respondents. 
By the 6th paragraph of their written statement the defendants plead that 
they signed the bond at the earnest request of Lalji, whose position in the 
family influenced them, and ‘that at the time of execution of the said bond 
they did not understand the nature of the document, nor were they inform- 
ed that the debt incurred or admitted under the bond in question was 
actually payable and was such as would create liability upon the estate 
of Khairati Lai. One of the issues upon which the case was tried was 
founded upon this paragraph of the defence. The evidence of the two 
respondents has been already referred to. 

The admission of the bond of 1877 is contained only in the statement 
that the creditors have no deed except the bonds of the 25th of May 1877 
and the 2nd of December 1877 “which are payable,” and this bond. 
The effect of these anparently innocent [84] words was certainly not 
likely to attract the attention or arouse tiie suspicion of the executants of 
the bond unless it was specially explained to them. 

The Subordinate Judge on this issue found in favour of the appel- 
lants. The High Court reversed this finding and found that the bond of 
1881 was not explained to Achhan Kunwar and that it is not proved that 
she understood that bond or the liabilites it purported to create or admit. 
The Court also found that it was not proved that there was any family 
necessity for the making of the bond of 1881 or that the mortgagees 
satisfied themselves upon any reasonable inquiry that there was any family 
necessity for the making of that bond. 

It will be convenient to examine the nature of the consideration for the 
bond of 1881. The first item is made up of compound interest on a bond 
dated the 25th of May, 1877, and the bond of the 2nd of December, 1877. 
There is no evidence whatever that the bond of the 25th of May, 1877, 
was binding upon Khairati’s estate or upon either of the defendants — and 
their Lordships have already expressed their opinion that the bond of the 
2nd of December was not binding on Khairati's estate. There is no proof 
that the sum of Rs. 2,000 was owing for revenue, or if it were that 
it was necessary to borrow in order to pay it. Then come two items for 
interest to Intizam Begam. The principal witness for the appellants 
was Hand Kishore, the father of Gobind Prasad one of the appellants. 
He states that Lalji and Inayat Singh asked him to get some more money 
advanced to them and accordingly he got Rs. 30,000 advanced to them 
by Intizam Begam, wife of Asman Khan, And that she had obtained 
a decree, but against whom is not stated. Even assuming that Nand 
Kishore’s statement may be relied on, it does not prove that InHzam 
Begam’s debt bound the estate of Khairati Lai, but their Lordships observe 
that no question on this point was addressed to Inayat Singh in cross- 
examination, and Nand Kishore’a statement is uncorroborated. There is no 
explanation why the expenses of “ daughter’s marriage ” (which apparently 
means a daughter [85J of Lalji and Achhan Kunwar) should be paid 
out of Khairati’s estate instead of by her father Lalji. And lastly the 
payment to Moti Ram Sah was for interest on the bond whicli was decid- 
ed not to constitute a charge on Khairati’s estate in the case already 
referred to and reported in 19 Ind. Ap, 196. It does not appear to whom 
the small balance of Rs. 124-2 was paid, and it is conjectured that it was 
applied in paying the cost of the stamp. It is therefore not proved that 
any part of the debt which Achhan Kunwar purported to admit and which 
formed the consideration of the bond of 1881 was a debt for which Khairati’s 
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estate was liable, and as to the greater part of it there is proof that Khai- 
rati’s estate was not liable for it. 

The respondents’ admission could not make it a debt of Khairati, 
or one for which his estate is liable, and that is the only question in this 
suit. It was not contended that the bond could be enforced against 
Achhan Kunwar’s interest in the income of the estate during her lifetime, 
but their Lordships think it right to add that there is no proof, and 
having regard to the relation both of Achhan Kunwar and Inayat Singh to 
Lalji, and to her own evidence and that of Inayat Singh which has been 
quoted above, the form of the professed admission of the bond of 1877 and 
to all the other circumstances of the case they do not believe that the 
nature and effect of the bond of 1881 or of the admission of liability for 
past debts contained in that bond was ever pxolaioed to or, properly 
appreciated by either of the respondents, and they do not differ from the 
finding of the High Court on this issue. 

Their Lordships will therefore humbly advise Her Majesty that the 
appeal be dismissed and the appellants roust pay the costs of the res- 
pondent Achhan Kunwar, who alone appears on this appeal. 

Solicitors for the appellants : Messrs. Ranken, Ford, Ford and 
Chester. 

Solicitors for the respondents : Messrs. Fyke and Parrott. 


21 A. 86= 18 A.W.N. (1898) 162. 

[86] REVISIONAL CRIMINAL. 

Before Sir Louis Kershaw, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-empress v. Man Mohan Lal and another.’^' 

[11th August. 1898.] 

Criminal Procedure Code, ss, 110, 121,514, sch. V., Form 2^o. XLVI— Security for 
good behaviour — Conviction of principal — Forfeiture of bond — Mode of proving 
conviction. 

Where a person has given a security bond uoder s. 118 of the Code of Criminal 
Procedure, for the good behaviour of another, and the principal during the term 
for which the bond is in force, is convicted of an ofience punishable with imprison- 
ment. the production of the conviction and, if necessary, of proof of identity of the 
principal, is sufficient evidence upon which the Magistrate is authorized to issue 
notice to the surety under s. 514 of the Code, to show cause why the penalty of 
the boud should not be paid. In such case, it is for the surety to show what 
cause be can. It is not incumbent on the Magistrate to re-summou the witnes- 
ses on whose evidence the principal was convicted and practically to re-try the 
the case against the principal. 

[F., 12 Cr.L.J. 404 = 11 Ind. Cas. 588 = 226 P.L.R. 1911 = 35 P.W.R. 1911.3 

The facts of this case sufficiently appear from the order of the Court. 
The Officiating Government Advocate Mr. A. B. {Ryves), for the 
Crown. 

ORDER. 

Kershaw, 0. J., and Burkitt, J. — This is a reference made under 
the following circumstances by the learned Sessions Judge of Allahabad. 
In July 1897, oneBallam Das was hound over by the Joint Magistrate to 
be of good behaviour for two years, and two persons became sareties for 


* Criminal Revision No. 451 of 1898. 
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his good behaviour during that period. In January, 1898. the said Ballam 1898 
Das was convicted by a bench of Honorary Magistrates at Allahabad of aog U 
the offence punishable under s. 323 of the Indian Penal Code. Sub- — 
sequently the District Magistrate, in the exercise of his powers as such, Eevi- 

recorded a proceeding setting forth the above facts, and stating that it had SIGNAL 
been proved to him that a breach of the bond had been committed. There- Crtminat 

upon the District Magistrate issued to Ballam and his surviving surety 

a notice in the Form No. XLVI in sch. V to the Code of Criminal 21 A. 86 = 
Procedure. After hearing the cause shown, the Magistrate ordered the 18 A.W.N. 
penalty of the bonds to be paid by Ballam and by his surety. (1898) 162. 

[87] On an application in revision by the surety, the Sessions 
Judge referred the case to this Court, recommending that the Magistrates 
order should be set aside. The wording of the notice prescribed by Form 
XLVI is important, and the difference between ic and Form No. XLIX 
is noticeable. It recites the execution of the security bond by the 
sureties, and then nroceeds to say that as the principal had bean convicted 
of an offence — in this case the offence punishable under s. 323 of the 
Indian Penal Code — the security bond had become forfeited. Now this 
schedule No. V is as much a portion of the Code of Criminal Procedure, 
as any other portion of it, an! is most useful in throwing light on the 
meaning of those sections of the Code m connection with which the 
forms prescribed by it are to be used. Now the wording of the notice to 
which we have just referred distinctly laj'S down that a conviction for an 
offence, such as bore, works a forfeiture of the bond, and this notice 
moreover is one which is to bo issued after the Magistrate has satisfied 
himself that the bond has been forfeited. 

Reading this notice with the provisions of s. 121 and s. 514 of 
the Code of Criminal Procedure, we are satisfied that the produc- 
tion of the conviction, and, if necessary, of proof of the identity of the 
principal, is sufficient evidence upon which the Magistrate is authorised 
to issue the notice No. XLVI. The purport of that notice is that the 
surety should show cause why his security bond should not be forfeited. 

it was contended before the Magistrate and before the Sessioos Judge, 
who apparently approves of the contention, that before the penalty of the 
bond can be forfeited it is necessary for the Magistrate practically to 
re-try the case in which the principal had been convicted, that is to say, 
in the words of the reference by the Sessions Judge, that the surety is 
entitled to have the witnesses to the offenoo again examined in his pre- 
sence, and to be given an opportunity of cross-examining them and 
proving that the conviction was wrong. To this contention we cannot 
accede. The notice served on the surety is one calling upon him to show 
[88] cause. If he has any cause to show, the burden lies upon him. It 
is for biro to produce his own witnesses, and from their mouths to estab- 
lish that the conviction of his principal was wrong. We do not think 
that at the bearing of a notice of this kind it is incumbent on the prose- 
cution to prove that the principal was properly convicted. On the form of 
the notice the burden of proof rests on the surety ; and as to the suggestion 
that the surety would bo allowed to cross-examine the witnesses, we do not 
see how that is possible. Just as much as the surety was not a party to 
the case in which bis principal was convicted, so he would practically 
thought present, be no party to the renewed trial of the charge against, 
his principal on the hearing of the notice to show cause. In the former 
case he would have had no locus standi to cross-examine the prosecution 
witnesses, and similarly at the re-trial on the hearing of the notice he 
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would not be in a better position. When the surety appears before the 
District Magistrate under the notice to show cause he should then be 
prepared with any evidence he can produce to show the impropriety of 
the conviction of his principal, or with a list of witnesses whom he 
desires co have summoned to give evidence in his behalf; but we are quite 
satisfied for reasons given above, that it is no part of the duty of the 
prosecution to have re-tried, on the hearing of the notice to snow cause, 
the ease in which the principal was convicted and to prove again the 
guilt of the principal. In this case the surety did not produce any witness- 
es or ask for any to be summoned. We therefore see no reason for inter- 
fering ill this case. 

As to the further portion of his reference in which the Sessions Judge 
suggests that the District Magistrate did wrong in forfeiting the full 
amount of the bond, we need only say that we decline to interfere with 
the discretion of the Magistrate, who is responsible for the peace of the 
district. Let the record be returned. 


21 A. 89 = 18 A.W.N. (1898) 157. 

[89] REVISIONAL CIVIL. 
Before Sir Louis Eershato, EL, Chief Justice, and Mr 


Justice Burkiti 


ViAS Ram Shankar (Decree-holder) v. Ralla Ram Misir 
{Jud(jment-Dehtor,)* [11th August, 1898.] 

Act No IX of 1887 {Small Cause Courts Act) s. Civil Procedure Code, s 

Revision— Discretion of Court in dealing with applications under s. 25 of Act No. 

IX of 1877. 

Alfchouch 9. 622 of the Code of Civil Procedure may properly be taken as 
indicating the liues along which a Judge would do well to exercise his discretion 
in admitting an application under s. 25 of the Small Cause Courts Act, a 
Judee is not absolutely bound to refuse any application under s. 25 ol tne 
latter Act which could not be admitted under s. 622 ol the Code of Civil Procedure. 
Sarman Lai v. Khuban (1) (2) referred to and explained. 

FR 5ALJ 295 = A.W.N. ( 1308 ) 141; 9 Bom. L.R. 466; 5 C.L.J. 413: 138 P.L.R. 
*■ *’ 1903 = 66 P.R. 1904.] 

The facts of th\^ nase sufficiently appear from the order of the Court. 
Pandit Moti Lai (for whom Mr. D. N. Banerji), for tbe applicant. 

Mr. G. E. Foy and Babu Jogindro Nath Chaudhri, for the opposite 

ORDER. 

Kttrshaw C. J.. and BOBKITT, J. — This is an application for revi- 
sion of an order passed by the Judge of the 

Benares in the suit Vyas Rama Shankar v. Ralla Ram Mtsr. The 
rpplicauV it appears, had obtaieed a. decree exparte agamst the oppo t 
oartv. The latter applied, under the provisions of s. 

Code of Civil Procedure, as amended by s. 17 of the Provincial 
SuL Courts Act (No. IX of 1887), to have the ex parte decree set 
alide and the case re-heard. That application was allowed by the J g 
of the Court of Small Causes, who directed the case to be re-tried. 
tention °° behalf of the plaintiff in the suit-the bere-was that, 

under art. 164 of the second schedule to the Limitation Act 


(1) 16 A. 476, 
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(2) 17 A. 422 
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applioatioQ to have the expartc decree set aside was time-barred and 
should not have been [90] entertained. That is the contention which 
the Court below over-ruled, and which is now repeated in the present 
application. 

At the hearing before ue, Mr. Chaudhri took a preliminary 
objection to the effect that this apnlication, which calls in question 
a decision of the Court of Small Causes, which by law is final 
between the parties, is one which, with reference to former rulings 
of this Court, we ought not to entertain. The learned advocate 
cited the cases of Raghu Nath Sahai v. The Official Liquidator of the 
Hirmlaya Bank, Limited (1), Sarman Lai v. Khuhan (2) and Sarman Lai 
V. Khuhan (3). For the opposite party Mr. Banerji cited Muhammad 
Bakar v. Bahai Singh (4) and the The Poona City Municipality v. 
Bamji (5). We have carefully considered all the cases cited on both sides. 

The argument on one side in this matter proceeded very much on 
the assumption tliat in the cases cited from the 15th, 16th and 17th 
volumes of the Allahabad Series of the Indian Law Reports this Court 
had hound itself by an inflexible rule not to admit, under s. 25 of the 
Small Cause Courts Act, any application which would not be admissible, 
under s. 622 of the Code of Civil Procedure. That assumption is entirely 
erroneous, as will be seen from the remarks of the late Chief Justice 
when delivering the decision of the Full Bench in the case of Sarman Lai 
V. Khuhan (2). The judgment points out that s. 622 of the Code of 
Civil Procedure should be taken as a guide indicating the lines along 
which a Judge would do well to exercise his discretion in admitting an 
application under s. 25 of the Small Cause Courts Act. But neither 
that case, nor any of the others, professes to compel a Judge to refuse 
any application made under s. 25 ot the Small Cause Courts Act which 
could not be admitted under s. 622 of the Codo of Civil Procedure. Those 
cases leave the discretion of the Judge quite unfettered, while at the 
same time indicating to him a lino which he might well follow, and a 
general principle which he ought to apply. [911 As to the case now 
before us. we, in the exercise of our discretion in this particular case, 
refuse fas in Sarman Lai v. Khuhan, (3) ) to try in revision and reopen 
questions of law and fact which have, in the lawful exercise of its juris- 
diction, been decided by a Court whose decision the Legislature made 
final. We reject the application with costs. 

Application rejected. 


(l) 15 A. 139. (2) 16 A. 476. (.3) 17 A. 422. 

(4) 13 A. 277. {5» 21 B. 260. 
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PRIVY COUNCIL. 

Present. 

Lords Hobhouse, Macnaghten and Morris and Sir B. Couch. 
[On Appeal from the High Court for the North-Western Provinces.] 


23 1. A. 219= Mazhar Husen {Defendant- Appellant) v. BoDHA Bibi AND Another 
7Sar. P.C.J {Plaintiffs-BesjJondents.) 

304 ri6th February, 3rd August, 1898.J 

Muhamvmdan will-^Construciion of a letter containing a bequestSuicide of testator. 

A letter, written shortly before the testator’s death, contained directions as to 
his property, conferring the proprietary right thercin'in equal shares on certain 
persons, to take efieot on his death. Accordingly, the letter acted as a will 
under Muhammadan Law. The testator died, within a few hours after, from 
poison administered by himself with the intention of sucide. The letter stated 
that he had taken poison, but this was construed as a representation of the state 
of things as they would present themselves at the time when the letter arrived. 

Title under the will having been disputed in this suit, on the ground that the 
will having been made by a person who had taken poison for the above purpose, 
was invalid by Muhammadan Law. 

Beld, that the burden of proving that the will was written after the taking 
the poison was on the party impugning the will; that the letter was consistent 
wich its having been written before the taking the poison ; that the other evid- 
ence tended strongly to show that it was written before ; and that, therefore, 
the reason alleged against the validity of the will was not applicable to the 
case. 

[N,B.~See in this connection 17 A. 112 (P.C.) reporting the opinion of the Privy 
Council on the application for special leave to appeal to the Privy Council. — ED.] 

Two appeals, by special leave, consolidated from two decrees (11th 
January 1894) of the High Court, reversing decrees (17th March 1891) of 
the Subordinate Judge of Allahabad. 

The plaintiff in both these suits, which were heard together in the 
original and appellate Courts, was Bodha Bibi, widow [92] of Amir Ali, 
and in one of the suits Nasiban Bibi joined her. The defendants were the 
same in both. They were Haidri Begam ; her husband, Syed Mazhar 
Husen, who, after her death in 1894, represented her ; and Nazir Bandi, 
Habib Bandi, two sisters, with Fayed Fazal Husen, husband and repre- 
sentative of Rahim Bandi, a third sister. 

In each of the suits proprietary possession was claimed of property 
alleged to have been bequeathed by the will of the late Syed Ibn Ali to the 

extent of one-third of his estate, consisting of zemindaris and other 
immoveablesi to the three sisters abovenamed, his first cousins. 

The plaintiffs claimed, as assignees of the property from the legatees, 
to recover from the second defendant, who had obtained possession of the 
properly from the first defendant, all such interests in it as bad been 
validly bequeathed to them by Ibn All’s will. And they joined two of the 
assignors, and the representative of the third, these being the said three 

sisters, as defendants. ^ -.o^q 

The alleged testator, Syed Ibn Ali, died on the 2nd August lo/o, 
unmarried and without issue. It was a fact not disputed that he com- 
mitted suicide with arsenic; and it was not contested that, if a letter 
written by him on the forenoon of the 1st August, the preceding day, 
bad not contained a valid bequest of his property to the three sisters, hxs 
mother, Hindri, would have inherited his property. 
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T'’® Tfu°“ of tho 1st August con 1898 

S“; ” s; -r S;7 rE “ »■ 

had^*^w'‘i?h“ ““ “!*'' “ot H>a daca.sed Pd'V! 

X‘d s xsr. ;r ““■• “o„ d. ,d. ,x oo„ou,. 

Tna faota as acitel 10 the judgment of the apoallate Goort below 21 A. 91 

were that Syed Ibn All, early in toe forenoon of the 1st Augost 1878 = 

wrote a letter to his mukhtar, Ziin^al-Abdin, which was the docuenent^^ = 

relied upon as oontaioiog his will, [93] and that he was found to b^ 
dead on the 2nd August 1878 Toe letter professel to be written an 
hour before his death, and used words which gave rise to the question 
whether they might, or might not, accord with his having already taken 
poison. The letter stated his desire that his mother should not get a pie 
of his property, and for a disposition in one part of the letter in favour 
of other persons the writer substituted a direction that the three daughters 
of his paternal uncle should share equally his property, directing Zain- 
ul-Abdin to see that each should gat an equal share. The words of the 
bequest appear in their Lordships’ judgment. 

The two principal issues tried by the Subordinate Judge were first 
as to whether the letter of the 1st August contained what could by the 
law of the Shias be held to be a bequest to the three daughters. As to this 
the Judge was of opinion that Ibn All’s object was to exclude his mother 
from a share in his estate, but he decided as follows ; 

“ There was no tamlik ain (constituting a proprietor of the property 
Itself) uor mb (proposal) which is one of the conditions for enforcement 
(of a bequest) in respect of the profit. For tamlik ain it would haye been 
essential to write in clear terms — ‘ My uncle’s daughters shall be the 
owners of my property on my death.’ And for ijab it would haye been 
necessary to write:— I have given my property to my sisters (cousins) 
after my death. The modes of transferring the property suggested in 
the letter were calculated to waste the property, and they did not show 

or to bequeath the property absolutely 
to his cousins. From these circumstances it may be concluded that the 
•contents of the letter do not amount to a will, and, according to Muham 

madan Law. as observed by the Shia sect, a bequest cannot be inferred 
from such a declaration or writing,” 

Secondly, as to whether the will was or was not invalid on the 
ground that it had been written after the writer had taken poison. As to 
this the Suhordinate Judge wrote : — 

IV i TV commonly known as Skarah 

_ Kabtr Volume IV, chapter on wills, contains a [91] passage in Arabic 

_ which may be translated thus ;-If any one intentionally wounds 

himself so that there is a danger of death, and then makes a bequest, 

such bequest wil not be accepted. Sharah Suma, chapter on wills, which 

_ w in Arabic, contains a passage which may be translated thus But a 

_ bequest made by any of these, namely, a lunatic, one in a state of intoxi- 

__ cation, and he who has inflicted a fatal wound on himself is void ; in the 

^ first two cases apparently from want of sense, and in the last case there 

18 a saying of Abi Vilad based on a tradition of Sadik,:mav peace be with 

_ him, that IS, If any one makes a bequest after be has wounded himself 

or done an act which must necessarily result in his death, such bequest 

will be illega , for this act goes to prove his want of sense, and also 

because he falls within the category of a dead man, and therefore the 
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'■ provisicDS which hold good in resneot of the living will not hold pod in 
“respect of him, and consequently it is not necessary for him to pay 
“ zakat though he be fit to pay it. And the less authoritative saying is 
“ that the bequest is valid provided the mind was 8oup_ This opinion 
“ was a good one, if it were not inconsistent with the well-known tradit o . 

“ The book called Tahzip also says that bequests made by such PerpDS are 

“invalid. Inilaula-yah alp this tradition is found. This 

“ doctrine was followed in the book called Vasail Tashaya. 1“ 

“ Kari this doctrine has been recognized and ^ 

“ verdict that such bequests are invalid. In 'he book called S/iamp-u - 
“ Maw. and in its commentary, and in the book Mukhtasar Mam also this- 

“ doctrine has been followed. ,• i_ u 

“ The passage in the book called Javahar-ul-Kalam. which bears upon 

“ this doctrine may be translated thus,—' One who volunta,rip does an 

' act from which he thinks be must die, is to be classed with one who 

' has committed suicide ; for instance, one who nas takp pison w 

“ ■ come under the same category.' From the above ™ 

“ appear that, even assuming that the letter written by ^n Ah ampnts 

“ to a [95] will, such will is void and unenforceabie. because Ibu Ail 

“ made it after his attempt at suicide.” 

From this decision the pUmcitts appealed, and the judgment ol a 

divisional bench (TYRRELL and Blair. JJ.) reversed ir. They were of 
opinion that the letter constituted a will under Muhammadan Law. ana 
tLt it was not bad as being executed by a suicide, who had ^Irea y 
taken poison when be wrote it. They remanded the suit under s. 562 

of the Code of Civil Procedure. 

Their judgment was the following,— part being omitted. 

” The two leading questions sent to trial below were First, can it ne 
•‘concluded from the contents of the letter, and frono its surrounding 
“ circumstances, that the letter is not a will under the Muhammadan La 
” of the Sbias from the declarations of which a bequest cannot be inferred 
” and secondly, whether the will is invalid because it was made by a man 
” who had previously taken poison for the purpose of suicide ? 

“The Court below has found on both these issues against the appei 

” Unt. It is convenieut to deal with the suicide quescion first.” 

With reference to this question the Judges, after examining 

ftuiHflnce on the record, decided as follows : — .. 

” We think that the finding than the letter was written after the wr 

“ had poisoned himself is based on flimsy evidence and is against good an 
“ LlKdeLe to the contrary. So far. therefore, the appellant succeeds. 
“ and the bequest, if it was a bequest, is not bad for being the act 

With regard to the question as to whether it could be oonoluded from 

the contents of the letter and from its surrounding “he 

the letter or document dated August 1st, 1878, was not a will, u 
Muhammadan Law of the Shias, from the declarations of ^ 

could not be inferred, the Judges differed from the conolnsions a d 

bv the Subordinate Judge, and held that tbe letter constituted a vahdw_. 

under the [96] Muhammadan Law of the Shias, and they cone 

judgme^^ what we have said, we have tried to show that the 

this will are virtually the terms which the Court We beUeve 

** fulfilling the requirements of the Shiah law as to 

“thTthe word ^bequeath • has been rightly defined under .that lavY. 
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‘as the act of oonferring a right in the substauoe or the usufruct of a 1898 
thing after death We hnd on the 460th page of the 6rst volume of aug 3 

Syed Amir AU s book ou the Muhammadan Law relating to Shias that a 

bequest may be constituted by the use of any expression that sufficiently PRIVY 
mdioates the intention of the testator. A ruling of their Lordships of the CoiffNCiB 

Privy Council to be found in the 25tb volume of the Weekly Reporter * 

page 121, where their Lordships held, that ‘no particular form, even of 
verbal declaration, is necessary as long as the intention of the testator 
18 sufficiently ascertained.’ If this decision was between Shias, and we^^ 219= 
have DO reason to think otherwise, it lends the strongest authority to 
our view of the effect of paragraph 10 of Ibn Ali’s document of the 1st 
August 1878. The result of these our findings is that this case must 
be remanded under s. 562 of the Code of Civil Procedure, to be 
restored to the register of original suits, and to be disposed of on the other 
issues according to Law. The coats will abide the result.” 


The High Court refused to admit an appeal to Her Majesty against 
their decision, on the ground that their decree was not a final one within 
s. 595 of the Cod<3 of Civil Procedure. But on an application for 
special leave to appeal being made on the 24th November 1894 it was 
granted, Saiyid Muzhar Hossein v. Musmmat Bodha Bihi (l). 

Mr. J, D. Mayne and Mr. TF. A. Raikes, for the appellant, contended 
that the High Court should have found that there was no evidence that 
the poisoning took place after the letter had been written. As regards 
the state’of the testator’s mind, the [97] important consideration, there 
would be little difference whether he had already taken the poison or had 
resolved to take it immediately afterwards. The sources of the Jaw on 
the point did not appear numerous. Reference was made bo the transla- 
tions on the judgtneno of the Subordinate Judge of the passages on the 
work cited by him. 

They also referred bo the Muhammadan Law Imamia by E. N. 
Baillie, 232, and to Taylor’s Medical Jurisprudence (edn. 1883), 252. 

The Indian Evidence Act. 1872, s. 101. 


Mr. G. E. A. Ross, for the respondentis, argued that the case that 
the letter operated as a will bad been established. 

The High Court had rightly reversed the finding of the original Court 
as bo the arsenic having been taken before the letter was written. The ex- 
pressions in the letter were consistent with the writer’s not having, in fact, 
already taken it at the time of writing. The general evidence tended to 
show clearly that he had not. He referred to the Introduction, Baillie’s 
Imamia, p. 26, and p. 232 of the book. 

The order of remand under s. 562 of the Code of Civil Procedure was 
right under the circumstances. 

Mr. J.\D. Mayne ranlied. Afterwards, on 3rd August, their Lord- 
ships’ judgment was delivered by Lord Morris, 


JUDGMENT. 

Ibn Ali died on the 2Dd of August 1878. He was possessed of pro- 
perty. The respondents are the assignees of two ladies, the first cousins 
of Ibn Ali, and described in the letter or will of the Ist of August as his 
paternal uncle’s daughters. 

The appellant is the assignee and representative of Haidri Begam, the 
mother and heir of Ibn Ali. The respondents claim the property in dis- 
pute under a letter or will of the Ist of August 1878. 

U> 17 A. m-92 I.aTl 
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Two queations arose ; lat, whether the letter of 1st Aupst amount- 
ed to a will. 2nd, was it written alter Ibn Ah had 
from the effect of which ho died. On both 

nate Judge decided in favour of the appellants, [98] holding that the 
passages in the letter of 1st August did not amount to a bequest, and 
that even if they did it was written after Ihn Ah had taken poison the 
cause of his death. On appeal, the High Court reversed the decision of 
the Subordinate Judge on both questions. The bequest ®^ ™® 

respondents rely is contained m the letter written by Ibn Ah to his 
■ general attorney, Syed Zain-ul-Abdin. The fact oi the writing '®““ 
by Ibn Ali was clearly proved and was so accepted by the Subordinate 

Judge and is not now disputed. The letter was sent by t'’® 
Musharraf, a servant of Ibn Ali. The Subordinate 

the contents of the letter did not amount to a bequest, as they did not 
bequeath the property directly to his cousins. The letter by cl 10 

states “ You should not have the property given ‘o (“v) 8^^'^“°^'’®" 
“paternal uncle's wife, but you should give the whole o ^®® 

“sisters, who are my paternal uncle's daughters. You f®® ^ 

" thev all get an equal share, and in the same manner as stated by me 
" in paragraph 3. ” This paragraph appears to their Lordships JL AH’s 
ariahtonthe throe sisters in the property to take effect on Ibn All s 
death, and accordingly that the letter acts as a will under Muhammadan 

^^'^'Now comes the more important question as to the writing of the 
will being before or after the poison was taken by Ibn All. It is not at all 

free from difficulty, but their Lordships are not P'^®P“®'\‘°, 

the decision of the High Court. It appears reasonable to hold that the 

onus of proving whether the letter or will was written 
of poison should rest on the party impugning the will. The Itself 

Judge came to bis conclusion apparently on the terms of the 10^*®^ “®®“ 
in which the writer states “ I, in consequence of my honour havin 
■■ suffered to a certain extent, and the exposure being so g™®' '“at i 
“ could not show my accursed face to any one, thought it , 

“ put an end to my life and therefore took noison and dmd ‘o-day. A 
again in paragraph 5 the writer states : Please begin to take all t 
[99] “ proceedings after perusing this letter. Don’t delay in bope of Y 
" life for by God, I am actually dead and this letter I have written 
"hour before death." The Subordinate Judge considers these passage 
prove that Ibn Ali had taken the poison, but their Lordships are 
opinion, though the words __ took poison” are m the past tense, they 
connected with the words and died to-day,” which cannot ‘>® ^ 
past tense, and the statement is consistent either with the fact ‘ba‘ he h d 
taken the poison or that he had resolved to take poison and resolve 
die The evidence is circumstantial and the evidence of Musharraf 
Husen BakLh go strongly to show that it must have been subsequent 
to the sending of the letter that Ibu Ali retired from rp^e 

went into the zenana on the 1st of August then apparently weU. 
circumstances lead their Lordships to agree with the conclusion o 
High Court that the deceased Ibn Ali took the poison after 
letfer to his friend, who lived some twenty miles distant. ^*^®**' .• 

ships will therefore humbly advise Her Majesty that the appeals i 
case should he dismissed. The respondents will have their costs. 
Solicitor for the appellant : Mr. T. C, Summerkays. 

Solicitors for the respondent; Messrs. Barrow and Bogers, 
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appellate civil. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Shome Shankar Rajendra Varere [Plaintiff) v. Eajesar 
SWAMi Jangam [Defendant).* [llfch August, 1898.] 

Hindu Laxo—Mitakshara—Sudras~niegitiviate scnis—CollaUral succession 

Mitaksham law an illegitimate son does not 
inhorit coUHterally to a legitimnate son by the same lather. Sarasuti v. [100] 

Clmndra Afahapalra v. Nityanand Man 
S» igh (2). Sadu v. Baiza (3), Nissar Murtojah v. Eowar Dhunumnt Boy (4), and 
Krishnayyan V. Muttusami (5). ^ ’ 

£Appr. 25 M. 429; 25 M. 519= 11 M.L.J. 399; R., 34 B. 321 (325) = 12 Bom L R 
204 = 5 Ind. Gas. 964 ; 12 lud. Gas. 767 (769) = 14 0.0. 227 ; 9 O.C. 352 (354).] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Munshi Bam Prasad and Pandit Moti Lai, for the appellant. 

Pundit Siindar Lai, and Munshi Jivala Prasad, for the respondent. 
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JUDGMENT. 

Banerji, J. (Aikman, J., concurring). — The appellant brought the 
suit out of which this appeal has arisen for recovery of certain sums of 
money and for possession of a grove and some moveable property alleged 
to have formed the separate estate of Raja Lingraj, a legitimate son of the 
ex-king of Coorg. 

Raja Lingraj died on the 16tb of January 1874, leaving two widows, 
Rani Deo Amma and Rani Chin Amma. The latter died shortly after- 
wards. The former took possession of her husband's estate, and continued 
in possession till her death on the 2l8t of May 1891. She devised the 
estate by will to the predecessor in title of the defendant, who has 
obtained probate of the will. 

The property claimed consists of Government Promissory Notes 
for Rs. 31,000 in deposit in the Bank of Bengal at Benares. Rs. 20,000 
deposited with the Maharaja of Vizianagram, withdrawn by the defend- 
ant, articles of furniture of the value of Rs. 1,000, and a grove valued at 
Rs. 1,000. 

The plaintiff is one of the sons of the ex-king of Coorg by a lady 
alleged by the defendant to have bean one of the concubines of the king. 
The plaintiff, however, claims to be of legitimate descent and to be a half- 
brother of the deceased Raja Lingraj, and as such his legal heir under the 
Hindu law. As the parties are admittedly Sudras governed by the Mitak- 
shara law, it is further claimed on behalf of the plaintiff that even if he is 
illegitimate he is entitled to inherit the estate of Raja Lingraj as a colla- 
teral heir. 

[101] The claim was resisted on two grounds : first, that the plain- 
tiff being an illegitimate son of his father could not, under the Hindu law, 
inherit the separate estate of a legitimate son of his father ; and. secondly, 
that the money and moveable property claimed did not form part of Raja 
Lingraj's estate, but belonged solely to Rani Deo Amma. 



• First Appeal, No. 117 of 1896. from a decree of BabuNilmadhabRai 
Judge of Benares, dated the 24th March 1896. maunao »ai. 


Subordinate 


(1) 2 A. 134. (2 18 0. 161. 

(4) (1868) Marshall 609. (5 7 M. 407. 


(8) 4 B. 37. 
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The lower Court has dismissed the claim oo the first of the above 
grounds, and has expressed no opinion as to the other. 

The learned advocate for the plaintiff who has preferred this appeal 
has frankly conceded that he is unable to support the plea of legitimacy. 
It appears that the ex-king of Ooorg died in England, and upon his death 
a suit was file! in regard to his estate in the Court of Chancery. That 
Court declared the present plaintiff and other sons of the king similarly 
circumstanced to be illegitimate sons, and made a decree dividing the 
estate between them and Raja Lingraj, the legitimate son. There can be 
no question therefore that the plaintiff is an illegitimate son of his father. 

It has been held in this Court in Sarasuti v. Mannu (1), that the son 
of a continuous concubine is a dasi putra (son begotten on a female slave), 
to whom the rule of succession laid down in chapter I, s. XII of the 
Mitakshara, applies. The plaintiff is therefore a dasi putra within the 
meaning of s. XII. 

It is stated by the author of the Mitakshara in § 1 of that section 
that Yajnavalkya “delivered a special rule concerniLg the partition of a 
Sudra’s goods ’’in the following terms : — “ Even a son begotten by a Sudra 
on a female slave may take a share by the father’s choice. But if the 
father be dead, the brethren should make him partaker of the moiety of a 
share : and one who has 00 brother may inherit the whole property in 
default of daughter’s sons.” (vv. 134 and 135). According to this rale, 
which is interpreted by the author of the Mitakshara in § 2, an \\0zi 
illegitimate son of a Sudra inherits a part of his father’s estate jointly 
with the legitimate son of his father, and it is by virtue of thi.s rule that the 
plaintiff obtained a share out of his father’s estate under the decree of the 
Court of Chancery. It has been held by their Lordships of the Privy 
Council in Jogeiidra Bhupaii Hurro Chwidra Mahapatra v. Nityanand Man 
Singh (2), affirming the decision of the Calcutta High Court in the same 
case, and approving the judgment of the Bombay High Court in Sadu v. 
Baiza (3), that where property was jointly inherited from their father by 
the son of a wedded wife and an illegitimate son, and was held jointly by 
them, the rule of survivorship applies, aud upon the death of the legitimate 
son the property goes to the illegitimate son by right of survivorship 
Had the property claimed in this suit been property which the plaintiff 
and the deceased Raja Lingraj had inherited jointly from their father and 
held as undivided property, we should have been bound to hold, upon the 
ruling of their Lordships of the Privy Council, that the plaintiff was 
entitled to it. The property in dispute in this case is. however, admitted 
to be the separate property of Lingraj, and the plaintiff claims it, not by 
right of succession to his father or by right of survivorship, but as heir to 
his legitimate brother, the deceased Lingraj. We have therefore to 
determine whether the plaintiff is, under the Mitakshara law, an heir 
to Raja Lingraj. 

The special rule of succession of illegitimate sons among Sadros to 
which we have referred above, appears in chapter I of the Mitaksham, 
which deals with unobstructed heritage, that is, lineal inheritance. The 
plaintiff’s claim is based upon the right of collateral inheritance, which is 
treated of in chapter II. In § 2, s. I of that ohaoter, the order of succession 
on failure of sons “principal and secondary,” is thus stated : ' . ® 

g,nd the daughters, also both parents, brothers likewise and their 3®°^* 
gentiles, cognates, a pupil aud a fellow student ; on failure of the nrst 


(1) 2 A. 134. 


(2) 18 G; 151. 
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among these the next in order is indeed heir to the estate of one who 
departed (or heaveo [103] leaving no male issue. This rale extends to 
all ^persons and) olasses.” No mention whatever is made in this chapter 
o( Illegitimate sons or persons who are entitled to inherit collaterally. 
•On the contrary, we have in the 11th section of chapter I a text of Manu, 
that an illegitimate son, that is, the son of an unmarried woman is 
nob a collateral heir. With reference to the different classes of sons, 
lb is Idid iiowD in th&t chnuber as follows i — 

Section 30. Manu having premised two sets of six sous, declares the 
first six to be heirs and kinsmen and the last to be not heirs, but kinsmen. 
The true legitimate issue, the son of a wife, a son given, and one made by 
adoption, a son of concealed origin and one rejected (by his parents) are 
the six heirs and kinsmen. The son of an unmarried woman, the son of 
a pregnant bride, a son bought, a son by a twice-married woman, and a 
son self-given, and a son by a Sudra woman are six, not heirs, bub kins- 
men. 

Section 31. That must be expounded as signifying that the first six 
may take the heritage of their father’s collateral kinsmen (sapindas and 
saTnanodacas) if there be no nearer heir, but not so the last six.” 

This is a distinct authority for holding that the illegitimate son is not 
a collateral heir. By an exceptional rule laid down in s. XII of chapter I 
of the Mitakshara on the authority of Yajnavalkya he takes only his 
father’s estate by right of inheritance, and according to their Lordships of 
the Privy Council he does so by right of survivorship also. But there is 
no authority for holding that he succeeds to the estate of collaterals as 
heir. Had it been intended to confer on him the right of collateral suc- 
cession in the same way that the right of lineal succession has been bes- 
towed on him, we should have expected a similar rule in chapter II, as an 
exception to the general rule, in the case of Sudras. The enumeration of 
heirs in that chapter is no doubt not exhaustive, but the rule which guides 
collateral succession is based on the text of Manu that “to the nearest 
eapinda the inheritance next belongs.” As sapinda [104] relationship 
pra-9UppoS09 a lawful marriage, an illegitimate son cannot come within 
the category of sapindas so as to have a right of succession collaterally. 
He cannot be ranked as a brother within the meaning of s. IV or 
of § 2 of 8. I. The brothers referred to in chapter I, s. XII, § 2, are 
eons of the wedded wife of a Sudra. The brothers referred to in 
the first portion of § 1 are also brothers of the same description. (See 
Virmitrodaya, Sarkar's Translation, p. 130). In the last clause of that 
placituTTi it is no doubt said that the son of a female slave “ who has no 
* brothers ’ may inherit the whole property in default of daughter’s sons”; 
bub there the word seems to have been used in its usual signification, an 
illegitimate son of the father being in one sense the brother of a legiti- 
mate son. As such brother he succeeds to the father lineally and by 
survivorship under the exceptional rule laid down in s. XII, bub 
there is no authority for bolding that he can succeed collaterally to the 
separate estate of bis legitimate brother. The authority of Manu and 
the author of the Mitakshara is, as has been pointed out above, the 
other way. To the same effect is the opinion of writers on Hindu 
law. In W. H. Macnaghten’s Principles and Precedents of Hindu Law 
it is stated, at p. 15, that there is no law admitting the son of a 
Sudra by a female slave to share the estate of collaterals.” West and 
Buhler express the opinion that “ illegitimates inherit collaterally only 
by caste custom ” (p. 83) ; and Mayno in bis Hindu Law and Usage 
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says, in paragraph 508, that “ illegitimate sons can only take to 
their father’s estate. They have no claim to inherit to collaterals.”’ 
The authority of decided cases, such as we have on the subject, is also 
to the same effect. In Nissar Murtojak v. Kowar Dhunwunt Boy (!)>. 
and in Krishnayyan v. MuUtcsami (2), it was held that illegitimate sons- 
cannot succeed collaterally, and we have not been referred to any 
authority in which a contrary view was adopted. The learned counsel 
for the appellant has urged that the decision of the Privy Council in- 
the case to which we have referred above must be held to be conclusive 
[105] on the point and to have finally decided it in favour of the appellant’s- 
contention. As we have pointed out above, all that their Lordships held 
was that an illegitimate son succeeds by right of survivorship to the 
paternal estate which jointly passed to him and his legitimate brother. 
The question of collateral succession was neither raised nor considered, 
nor was it decided. So far as the illegitimate son’s right of survivorship 
goes, the ruling of their Lordships must be regarded as conclusive. But 
the question which we have to decide in this case was not raised before 
their Lordships and was not decided. In the case of Sadu v. Baiza (3), 
Nanabhai Haridas, J., advisedly abstained from deciding that question. 
We see no reason therefore to extend the operation of the ruling of the 
Privy Council beyond what was actually decided in the case with which 
their Lordships were dealing. In Sadu v. Baiza, Sir Michael Westropp, 
C.J., observed that a legitimate son and an illegitimate son who bad 
jointly inherited the estate of their father should be regarded as joint 
tenants and not as tenant in common, and that therefore the rule of 
survivorship would apply to them. This view, it seems, was approved 
by the Lords of the Privy Council. In a case like this where the legiti- 
mate son and the illegitimate son were separate that rule can have no 
application. It does not follow from the fact that a person is entitled 
to succeed by right of survivorship that he is an heir and may inherit 
collaterally also, although the converse proposition may be true. 

The learned advocate for the appellant referred us to a passage on 
p. 944 of Sarvadhikari’s Tagore Lectures on the Hindu Law of Inheritance, 
where the author expresses the opinion that the son of a dasi should by 
all the analogies of Hindu law and the plain rules of equity and justice ’ 
be declared entitled to the property of collaterals. The analogy to which 
he refers is that of an adopted son ; but it must be observed that by an 
express text of Manu an adopted son is declared “ entitled to take the 
heritage [106] of bis father’s collateral kinsmen.” (See Mitakshara, 
Chapter I, s. XII, §§30 and 31.) 

For the above reasons, we are of opinion that the plaintiff appellant 
has been rightly held not to be the heir of Raja Lingraj, deceased, and his- 
suit has been properly dismissed. We dismiss the appeal with costs. 

Appeal dismissed. 
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21 A. 106-18 A.W.N. (1898) 185. 

CEIMINAL REVISIONAL. 

Before Mr. Justice Banerji. 

Queen-Empress v. Babu Eal.* [22nd August, 1898.] 

Criviijial Procedure Code, s. 2S5— ‘Assessors— Effect of incapacity of assessors to under, 
stand the proceedings, 

Threo assessors were chosen to assist the Court at a trial. Before the case 
commenced, it was discovered that one of the assessors was deaf, and his presence 
was accordingly dispensed with. The trial proceeded with two assessors present ; 
but after the Public Prosecutor had closed bis case, it was discovered that one of 
the remaining assessors wis so deaf as to be incapable of understanding the 
proceedings. Under these circumstances, it was lielk that the trial having been 
held with practically only one assessor, the proceedings ought to be set aside and 
a new trial ordered. 

[P., 25 B. 694 = 3 Bora.E.R. 274 ; R., 24 M. .523 (528'.] 

The record of this case was submitted to the High Court by the 
Officiating Sessions Judge of Azaragarh for such orders as the Court 
might think tit to pass. There was also an appeal to the High Court by 
the convict. The facts which led to the case being referred are stated in 
the order of the High Court, which was as follows : — 

ORDER. 

Banerji. J. — This case has been reported to this Court by the learned 
Sessions Judge of Azamgarh. It appears that before the trial, began it 
was discovered that, of the three assessors who attended, one was deaf, so 
that the trial began with two assessors. It was discovered, after the 
Public Prosecutor had closed his case, that another assessor was so deaf 
as to be incapable of understanding the proceedings. The learned Judge, 
however, proceeded with the trial, being of opinion that by the analogy 
[107] of s. 285 of the Code of Criminal Procedure the trial would be a 
valid one, one assessor having been present throughout and having under- 
stood the proceedings. I am unable to agree with the learned Sessions 
Judge. Section 285 contemplates the case of a trial which had commenced 
with the aid of two or more assessors, who at the commencement of the 
trial were capable of acting as assessors. Such was not the case here. 
The assessor who has been discovered to be deaf and incapable of under- 
standing the proceedings was not a fit person to be selected as an assessor ; 
therefore the trial was really held with the help of one assessor only. 
Section 268 requires that all trials before a Court of Session should be 
either by jury or with the aid of assessors, and under s. 284 two or more 
assessors should be chosen to aid the Judge. Whereas, in this case, the 
trial was held with the aid of only one assessor who was capable of acting 
as such, the Court holding the trial was not properly constituted, and all 
the proceedings were null and void. The same view appears to have been 
taken by the Madras High Court — see the case cited at p. 270 of Hender- 
son’s edition of the Code of Criminal Procedure, 1898. I set aside the 
proceedings held by the learned Sessions Judge of Azamgarh, and direct 
that the accused be tried again with the aid of assessors chosen, according 
to law. 


* Oriminal Miscellaneoas No. 86 of 1898. 
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21 A. 107 = 18 A W.N. (1898) 185. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Banerji. 

Queen-Empress v. Mutasaddi Lal.* [24th August, 1898] . 

Criminal Procedure Code, ss. 110, 119 — Security for good behaviour — Power to order 
further in<niiry~Accused person—Criminal Procedure Code.s. 437. 

Held that a person against whom proceedings under Chapter VI LI of the Code 
of Criminal Procelure are being taken is “an accused nersoa ” within the 
meaning of s. 437 of the Code. Queen-Empresi v. Afona P-taa (1) and Jhoja 
Singh V. Queen- Empres'i (2) followed. 

[Diss., 42 P.R. 1905(Cr ) = l31 P.L R. 190 e ; F., 35 B. 401 (403) = 13 Bom. L.R. 
505 (5071 = 12 Cr.L.J. 430 = 11 Ind. Cas. 614; 36 C. 163 = 8 C.L.J. 565 = 13 
C.W.N. 151 = 9 Cr. L.J. 36 = 1 Ind. Cas. 737 (738) ; Appl.. 25 A. 375 (377) = 23 
A W.N. (1903)79 ; R.. 24A. (148 150) = 21 A. W.N. (1901), 206 ; 34 A. 533 (.‘536) = 10 
A.LJ. 27 (3l)=I3 Cr.L.J. 452 (453) = 15 Ind. Cas. 84; 28 C. 709 (714) = 6 
C.W.N. 749 ; 2 L.B.R. 80 ; D.. 2 G.UJ. 149 (151) =9 C.W.N. 983.] 

[108] In this case a Magistrate of the 6r3t class of the Muzaffar- 
nagar district instituted proceedings, upon a report made by the Police, 
against Mutasaddi Lai under s. 110 of the Code of Criminal Procedure. 
Mutasaddi Lai appeared to show cause before the Magistrate ; evidence on 
both sides was heard, and ultimately the rule against Mutasaddi Lai was 
discharged. Subsequently the Magistrate of the district again took up r.he 
proceedings against Mutasaddi Lai, purporting to act in doing so under 
s. 437 of the Code of Criminal Procedure. Mutasaddi Lallwas called upon 
to show cause why the order of the first class Magistrate discharging him 
should not be set aside. On the date fixed no cause was shown, and the 
District Magistrate set aside the order of discharge, and calleJ upon 
Mutasaddi Lai to show cause again why he should not furnish security to 
be of good behaviour. 

Against this order Mutasaddi Lai applied in revision to the High 
Court, on the ground mainly that, as he was nob an “ accused person’’ 
within the meaning of s. 437 of the Cole, the District Magistrate had no 
jurisdiction to reopen the proceedings against him under s. 110. 

Mr. G. W. Dillon, for the applicant. 

The Government Pleader (Munshi Bam Prasad), for the Grown. 

JUDGMENT. 

Banerji, •). — The applicant was called upon by a Magistrate to fur- 
nish security for good behaviour. After holding nroceedings under Chaoter 
VIII of the Code of Criminal Procedure, the Magistrate being of opinion 
that sufficient reasons had nob been made out for ordering the apoH- 
cant to give security, discharged him under s. 119 of the Code. The 
District Magistrate has ordered further inquiry into the matter, purport- 
ing to act under s. 437. It is urged that under that section the Magis- 
trate of the District was not competent to order further inquiry, as the 
applicant was not an “ accused person ” within the meaning of that 
section. The Code of Criminal Procedure contains no definition nf an 
“ accused person,” but it was held by the Bombay High Court in 
QueeU’Empress V. Mona Puna (1), that the term “accused” means a 
person over whom a Magistrite or other Oourr. is exercising jurisdiction.” 

* CrimiDal Revision No. 441 of 1896, 

(1)16B. 661. (2) 33 C. 493. 
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The same view was held by the Calcutta High Court in Jhoja Sitigh v. 
Queen-Evtpress (1). I see no reason to put a different interpretation on 
the words an accused person " in s. 437. The District Magistrate was 
therefore competent to order further inquiry, and this application is not 
sustainable I dismiss the applicaoion. 
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Queen-Empress o. Abdul Razzak Khan and another.* 

[25th August. 1898.] 

■Criminal Procedure Oofie, i.s 190, \9l — Cognizance taken by Magistrate under s. 190, 
snb-s 1, cl. {Ci—JurUdiction of the Magistrate to hold preliminary inquiry not 
thereby ousted. 

Held that the fact of a Magistrate having taken r^ognizance of a case under 
s. 190. sub-s. 1, ci. (c) of the Code of Criminal Procedure, docs ?io'- disqualify 
such Magistrate from holding a preliminary inquiry and committing the case 
to the Court of Session. 

In this case a preliminary inquiry was pending before the District 
Magistrate of Mainpuri into a charge of offences under s. 218 of the 
Indian Penal Code alleged to have been committed by one Abdul Razzak 
Khan, an Inspector of Police, and another. Previously to this inquiry, 
the same Magistrate had made a departmental investigation into the 
-charges against the accused, and had thus taken cognizance of the case 
under s. 190 (1), cl. (c) of the Code of Criminal Procedure. The accus- 
ed accordingly under s. 191 of the Code moved the District Magistrate 
to transfer the case to some other Magistrate. This the District Magistrate 
declined for various reasons to do, mainly, because the charge was exclu- 
sivelv triable by the Court of Session, and must necessarily [110] be com- 
mitted if any case against the accused were made out, and, if the transfer 
were to be granted as a matter of grace, the case was one which ought to 
be in the hands of the Magistrate of the District, and the other Magistrates 
to whom it was possible to transfer it were for one reason or another 

unsuitable. 

Against the order of the District Magistrate rejecting their appli- 
cation for transfer, the accused applied in revision to the High Court, 
urging that the Magistrate having taken cognizance of the case under 
8. 190 (1), cl. (c), was thereby debarred from making a preliminary inquiry 

into it. 

Mr. B. E. O’Conor and Kunwar Parmanand. for the applicant. 

JUDGMENT. 

Banerji, J. — This is an application for the transfer to another Court 
of a criminal case now pending in the Court of the District Magistrate of 
Mainpuri. The application purports to be made under ss. 191 and 526 
of the Code of Criminal Procedure. The case is one exclusively triable by 
a Court of Session, so that the Magistrate is only holding a preliminary 
inquiry into the matter. It appears that be has taken cognizance of the 

* Orimisal MiBoellaoeonB No. 87 of 1898. 

(1) 23 C. 498. 
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case under sub-s- 1, cl. (c) of s. 190, and it is urged that, that being 
so, the Magistrate is not competent to hold a preliminary inquiry in this 
case, having regard to the provisions of s. 191. I am unable to agree 
with this contention. In my opinion that section does not disqualify a 
Magistrate who has jurisdiction even to try the case from holding a pre- 
liminary inquirj'. What that section provides is that if a Magistrate takes 
cognizance of on offence under sub-s, 1, cl. (c) of s. 190, and if, before 
any evidence is taken, the accused objects to being tried by such Magis- 
trate, he may either transfer the case to another Magistrate or commit 
the case to the Court of Session. He is thus empowered to make a 
commitment in a case within his cognizance. He cannot make a commit- 
ment without holding a preliminary inquiry, so that the section distinctly 
empowers him to hold a preliminary inquirv even in cases triable by him- 
[111] self. It necessarily follows that he is competent to hold a preliminary 
inquiry in cases exclusively triable by a Court of Session, In this case it 
has not been satisfactorily shown that there is a sufficient reason under 
s. 526 of the Code of Criminal Procedure to transfer the preliminary inquiry 
to some other Court. It is desirable that the inquiry should be held by 
an officer bolding the position of the District Magistrate, and there is no 
reason to assume that the District Magistrate of Mainpuri will not make 
his inquiry with an open mind. I dismiss the application and withdraw 
the order for stay of proceedings. 


21 A. 111 = 18 A.W.N. (1898) 196. 

APPELLATE CRIMINAL. 

Before Mr. Justice Banerji. 

Queen-Empress v. Jeochi.* [7th September, 1898.] 

Criminal Procedure Code . s. 2&8~Evidence^Use in Sessions Court of evidence taken 
before the Committing Magistrate, 

Although uuder certain circumstances a Court of Session may use evi- 
dence given before the Committing Magistrat.e as if it had been given before 
itself, it is not proper for a Court of Session to base a conviction solely upon 
such evidence, there being no other evidooce on the record to corroborate it* 
The Qieeen v. Amanulla (1), Queen-Empress v. Bharamappa (2) and Queen- 
Empress V. Dhan Sahai (31, referred to. 

LR.. 28 A. 863 = 3 A.L J. 852 (854) = A.W.N. (1906) 187=4 Cr. L.J. 61.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Satya Cha-ndar Mukerji, for the appellant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Banebji, J . — The appellant, Musammat Jeochi, was charged with 
having torn off an ear-ring from the ear of a boy named Muneshar, and 
has been convicted under s. 394 of the Indian Penal Code. The evidence 
adduced in the Court of Session did not at all prove the guilt of the appeL 
lant. On the contrary, [ll2] that evidence showed that the ear of the 
boy had been tom by a mere accident. The witnesses examined in the 
Court of Session had all of them, with the exception of Sukhu. made 
statements before the Committing Magistrate which were diametrically 

* Criminal Appeal No. 793 of 1898. 

(1) 12 B.L.B. App. 16. (2) 12 M. 123. (3) 7 A. 862. 
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opposed to those made in the Court of Session. The learned Sessions 
Judge purporting to act under a. 288 of the Code of Criminal Procedure, 
admitted in evidence the statements made by the witnesses in the 
Coui^ of the Committing Magistrate, and has convicted the accused 
on that evidence alone. I must observe that, beyond the evidence 
which was so admitted, there was no other evidence before the learned 
Sessions Judge which proved the guilt of the accused. It is contended 
that the learned Sessions Judge was not justified in convicting the appel- 
lant on the evidence given by the witnesses in the Court of the Committing 
Magistrate and retracted in the Court of Session. The contention of the 
learned vakil is supported by the ruling of the Calcutta High Court in 
The Quee7i v. ADianulla (1), which was followed by the Madras High 
Court in Queen-Empress v. Bharamappa (2), and by this Court in Queen- 
Empress v. Dhan Sahni (3). In the case last mentioned, it was observed 
by Straight, J., that s. 288 was never intended to housed so as to enable 
a Court trying a case to take a witness’ deposition bodily from the 
Magistrate’s record, as the Judge has done here, and treat it as evidence 
before himself.” With these observations I fully concur. As remarked 
by Morris. J., in Queen v. Avianullah (1), a Court of Session may admit 
in evidence the statements made by witnesses before the Committing 
Magistrate when such evidence ” is to a certain extent corroborated by 
independent testimony before himself.” There was no such testimony in 
the present instance. It is true that the attention of the witnesses was 
called to the statements made by them before the Committing Magistrate, 
and that those statements were read to them ; but the fact of that being 
done was not alone sufficient to justify the learned Sessions [113] Judge 
in basing the conviction solely upon evidence no part of which was given 
before him. Further, having regard to the fact that the witnesses had 
in two Courts made diametrically opposite statements, it was unsafe to 
found a conviction on their testimony. I accordingly allow the appeal, 
and setting aside the conviction and sentence, I acquit the appellant of 
the offence of which she was convicted, and direct that she be at once 
released. 


21 A. 11S»18 A.W.N. (1898) 197. 

APPELLATE CBIMINAL. 

Bfeore Mr. Justice Banerji. 

Queen-Empbes3 V. Muhammad Saeed Khan. * 

[7th September, 1898,] 

^ctNo.'S.BVoflS&O {Indian Penal Code), s 463 — Forgery ^ Meaning of the term 

“ fraud ” discussed. 

A Police boad-conafcable’s character and service roll in his custody was found 
to have been tampered with in this way, that a paii'c, apparently containing 
remarks unfavourable to the head-constable, had been taken out, and a new page 
with favourable remarks, purporting to have been written and signed by various 
superior officers of Police, bad been inserted in its place, the intent being to 
favour the chances of the promotion of the said bead constable. 

Held, that this interpolation amounted to forgery witnin the meaning of s. 463 
of the Indian Penal Code, but that inasmuch as it was not proved that the bead- 
constable himself prepared and inserted the false page in bis character roll, be was 

* Criminal Appeal No. 711 of 3896. 

(1) 12 B.L.R. App. 15. (2) 12 M. 123. (3) 7 A 862. 
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tightly convicted of abetment only. Queen-Empress v. Shoshi Bhushan (1),, 

Queen- Empress v. Vithal Narau'in (2) and Lolit Mohan Sarkar v. The Queen- 

Empress (3), referred to. 

[R.. 38 C. 75 (901 = 12 C.L.J. 312 = 14 C.W.N. 1076 = 11 Cr.L.J. 505 = 7 Ind. Cas. 629 ; 

28 M. 90 (97) ; 10 P R. 1902 (Cr.) = 75 P.L.B. 1902 ; 1 P.R. 1907 (Ct.)=32 P.L. 

R. 1907 ; 4 L.B.B. 315 (316) ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Wallach, for the appellant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Banerji, J. — The aopellant, Muhammad Saeed Khan, has been 
convicted of having been in dishonest possession of stolen property and 
of having abutted the otfence of forgery. He has been sentenced for 
these offences tou total term of ten years’ rigorous imprisonment. 

[114] He was a head-constable stationed at a police station in the 
city of Agra. Upon information received by the District Superintendent 
of Poli'ie that Saeed Khan had received a bribe in marked rupees, the 
District Superintendent searched his quarters, and found in a box belong- 
ing to him, of which he produced the key, certain books and papers. 
Among these were eleven “ character and service roll” books of the N.- 
W. P. and Oudh Constabulary, five of which were blank. These books 
are Government property, and, with the exception probably of one, were 
kept either in the Police office at Agra or in the office of the Inspector- 
General of Police. They must have been stolen from the place where 
they were kept, and as the accused has not given any explanation of his 
possession of them, it is clear that he knew that they were stolen 
property. He has therefore been rightly convicted under s. 411 of the 
Indian Penal Code. 

Mr. Wallach, the learned counsel for the appellant, addressed bis 
argument chiefly to the second branch of the case, namely, that relating 
to the abetment of forgery. He does not dispute the facts as found by 
the learned Sessions Judge, which are as follows : — In the character and 
service roll of the accused (Ex. 14), page 11 has been substituted for some 
other page, very probably Ex. 12, which contained remarks apparently 
unfavourable to the accused made by several District Superintendents of 
Police as to the general conduce and Police work of the accused, and the 
entries in p. 11 of Ex. 14 are undoubtedly false entries, in which the un- 
favourable remarks contained in Ex. 12 do not find place. A glance at the 
entries on p. 11 of Ex. 14 leaves no room for doubt that they are false. 
Mr. Wallach contends that, accepting the entries to be false, they do not 
amount to forgery as defined in s. 4C3 of the Indian Penal Code. He urges 
that the fabrication of p. 11 was not made dishonestly or fraudulently, and 
therefore the said page is not a false document within the meaning of s. 464, 
and that even if it is a false document, it was not made with any of the 
intents mentioned in s. 463, and is consequently not a forgery. Two ques- 
tions thus arise for [115] determination. First, whether the document is a 
false document ; and second, whether it was made with one or more of the 
intentions specified in s. 463. In reference to the first point, it may b© 
conceded that the document was not made “ dishonestly ; ” but was it 
made “ fraudulently,” that is, with intent to defraud ? ” If the document 
was made “ with intent to defraud,” as stated in s. 25, and mth intent t© 
commit fraud or that fraud may be committed, ” as stated in 9. 463, it 
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is a foi^eiy Tho terms “ fraud " and “ defraud ” are not defined in 
Wie Indian Penal Code. Sir James FitzJames Stephen in his History of the 
unmmal Law of England, vol. II, p. 121, observes that “whenever 
the words fraud or intent to defraud ’ or * fraudulently ’ occur in 
the definition of a crime, two elements at least are essential to the 
commission of the crime ; namely, first, deceit or an intention to deceive, 
or in some cases mere secrecy ; and secondly, either actual injury or pos- 
sible injury, or an intent to expose some person either to actual injury, or 
to a risk of ^ possible injury by means of that deceit or secrecy.” 

This intent.” he adds, “ is very seldom the only or the principal 
intention entertained by the fraudulent person, whose principal ob- 
ject in nearly every case is his own advantage. A practically con- 

clusive test as to the fraudulent character of a deception for criminal pur- 
poses is this : — Did the author of the deceit derive any advantage from it 
which could not have been had if the truth had been known ? If so, it 
is hardly possible that the advantage should not have had an equivalent 
in loss or risk of loss to some one else, and if so, tliere wns fraud.” 
Where, therefore, there is an intention to deceive and by means of the 
deceit to obtain an advantage there is fraud, and if a document, is fabricat- 
ed with such intent, it is a forgery. This was held by this Court in 
Queoi'Emprcss v. Shoshi Bhushan (1), A somewhat wider interpreta- 
tion has been placed on the word ‘ fraud ’ by the Bombay High 
Court in Queen-Empress v. Vithal Xarayan (2), which was followed 
by the Calcutta High Court in Lolit Mohan Sarkar v. The [116] 
Qneen-Evipress (3). In the case in the Bombay High Court tlie learn- 
ed Judges accepted the interpretation of Le Blanc, J., in Haycraft v. 
Creasy (4), that by fraud is meant an intention tc deceive: whether it be 
from any expectation of advantage to the party himself or from ill-will 
towards the other is immaterial.” Whatever interpretation of fraud may 
be adopted, the false entries in the character roll of the accused were made 
with the intention of committing fraud. The intention was to deceive 
the superior officers of the accused, and by means of such deception to 
secure his advancement in the service, and thus to gain an advautage for 
him at the sacrifice of others. The entries were therefore a forgery 
within the meaniog of s. 463. As it has not been shown that the forgery 
was committed by tlie accused himself, he has been rightly convicted of 
the abetment of that offence. 

It is next urged that the sentence passed on the accused is unduly 
severe. The learned Judge has inflicted on him the highest penalty to 
which he could be liable under ss. 411 and 466. In my opinion this was 
not such a gross case as to call for such severe punishment. The stolen 
chai*acter books, of which the accused was in possession, were of little 
value, and had his object in retaining possession of them not been to 
obtain facilities for the perpetration of the forgery, his offence would not 
have justified a heavy sentence. The forgery also was not of a very 
heinous character, although fabrication of the writing and signatures of 
several superior officers of the Police was a most impudent act. In my 
opinion it will be sufficient for the ends of justice to sentence the appel- 
lant to two years’ rigorous imprisonment for the offence under s. 411, and 
to three years’ rigorous imprisonment for the other offence, and altogether 
to a term of five years’ rigorous imprisonment. While, therefore, I con- 
firm the convictions, I reduce the sentence to the extent stated above. 
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[117] APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon. 


JA5INA Das AND ANOTHER (Defendants) v. Udey Eam 
AND OTHERS ('Plaintiffs).'*' [11th November, 1898.] 

Procedure — Appeal— Appeal by defendants against whom specifically no decree was made 
but whose defence to the suit was necessarily disposed of by the decree. 

Certain plaintiOs sued as second assignees of a debt to recover the debt, and 
made defendants to the suit their assignors, the original debtors, and certain 
persons whom they alleged to have been prior assignees of the debt, but whose 
assignment, according to them, had become void through non-fulfilment of the 
conditions upon which it was made. The Court of first instance gave a decree 
to the plaintiCs against the original debtors. An appeal by the first assignees 
was dismissed by the lower appellate Court, on the ground that there being no 
decree against the appellants their appeal would not lie. On second appeal it 
was held that the appeal would lie. inasmuch as the decree, though not a decree 
against the appellants by name, necessarily implied a finding that the assignment 
to the appellants, upon the basis of which they resisted the plaintiffs' claim had 
become void. 

[R., 10 C.L.J. 80=10 Of. L J. 287 = 3 Ind. Cas. 393 {394);9CW.N. 584 ; 9 M.L.T. 
39 (40)=8 Ind. Cas. 3:^7; 84 P.LR. 1904 = 56 PR. 1904; Doubted. 57 PR. 
1907 = 66 PW.R. 1907: D-. 21 M L.J. 947 (951) = 10 M.L.T. 291 = (19ll)2 
M.W.N, 303 (305) = 12 Ind. Cas. 167 (168).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moti Lai, for the appellants. 

Mr. T. Conlan {for whom Mr. A. H. C. Hamilton), for the respond- 
ents. 

JUDGMENT. 

Burkitt and Dillon, JJ. — This suit was one to recover a debt 
alleged to be due by the defendants Nos. 1 and 2 to one Sri Kishan Das, 
defendant No. 3, in the array of parties, by virtue of an assignment from 
the said Sri Kishan Das. The debt had originally been assigned by Sri 
Kishan Das to the defendants Nos. 4 and 5 , Jamna Das and Lachmi 
Narain, the present appellants ; but it was alleged that these defendants 
Nos. 4 and 5 had failed to perform the conditions upon which the 
assignment to them had been made, that the assignment was thereupon 
cancelled and a new assignment in favour of [ 118 ] the plaintiffs was 
substituted. The material issues framed by the Court of first instance 
upon the pleadings of the parties were : — (1) Upon what condition 
was the debt assigned to the defendants Nos. 4 and 5 ? (2) Had 
that assignment become void by reason of any default on the part 
of the defendants Nos. 4 and 5 ? The Munsif found that the assign- 
ment had been made to these defendants upon certain conditions; that 
they hq,d not fulfilled those conditions, and that therefore the assign- 
ment to them had become void. The Munsif accordingly, in pursuance 
of those findings, gave a decree in favour of the plaintiffs against the 
defendants Nos. 1 and 2, whose debt had been assigned to the plaintiffs 
by Sri Kishan Das, the third defendant. The decree drawn up in pursu- 
ance of the judgment containing the findings men tioned above was as 

* Second AppealNo. 723o{ 1896, froma decree of Syed Muhammad Tajaramul Huseo, 
Additional Subordinate Judge of Cawnpore, dated the lUb August 1996, confirm^ 
a decree of Lala Banke Bebari Lai, Munsif of Cawnpore, dated the 24th December 1695. 
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follows It is ordered and decreed that the claim for lis. 790-3-0. with 
future interest at 8 annas per cent, per inonsom, be decreed ajiainst tlio 
defendants Nos. 1 and 2. The plaintiffs and the defendants Nos. 1 and 2 
shall recover their costs from Sri Kishen Das, defendant No. 3. The 
other defendants Nos, 4 and o shall bear their own costs." Tlie dofcncl- 
ants Nos. 4 and 5 appealed aj^ainst that decree, but the lower appellate 
Court (Subordinate Judge of Cawnporo), on a preliminary objection raised 
before it by the respondents, refused to hear and dismissed the appeal, on 
the ground that no portion of the claim had been decreed against tlic 
appellants. He held in effect that the decree as drawn up did not damage 
the appellants. These appellants liave new come to tliis Court in second 
appeal, contending that the lower appellate Court was wrong in holding 
that they had no right of appeal. 

For the respondents it has been contended, as before the lower 
appellate Court, that the appellants should have made an application to 
the original Court under s. 206 of the Code of Civil Procedure, and should 
have procured an entry in the decree of the finding that their assignment 
had become void. 

[119] Incur opinion the decision of the lower appellate Court which 
gave effect to that contention is wrong. We are unable to perceive any 
variance between the decree and the judgment which the appellants could 
have asked the Munsif to remedy. The decree as it stands does, in our 
opinion, fully and necessarily imply a finding that tlic appellants’ assign- 
ment had become void, inasmuch as, but for the existence of such a 
finding, a decree could not have been given in favour of tiio plaintiffs, 
who admittedly were but subsequent assignees of tlie debt originally 
assigned to tlie appellants. 

Under these circumstances we tliink the decree of tlie lower appellate 
Court was wrong. We allow this appeal. Wo set aside the decree of the 
Subordinate Judge, and, as his decree proceeded upon a preliminary poiut 
and as wo have overruled his decision upon that point, wc remand the 
case for trial upon the merits under s. 562 of the Code of Civil Procedure. 
The appellants will have their costs of this appeal in any event. 
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Appeal decreed and cause remanded. 
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APPELLATE CIVIL. 

Before Mr. Justice Barkitt and Mr. Justice Dillon. 


MUJiB-ULLAii (Plaintiff) v. Umed Bibi and anotiiku 
{Defe7idants).'-' [l2th November, 1898.] 

Pre-emption — Muhammadan Law — Wajih ul-arz — Pre-emptor disentibkd by his own 
conduct to pre empt pari of the property sold^Pre-emptor not entitled to pre empt 
any jiortion thereof. 

Where a pre cmpior sued for possession by right of pre-emptiou of curt.iin pro- 
perty sold by one and the same sale-deed, claimiug as tn one portion of the 
property sold under the Muhammadan law and as to another under the wajib. 
uUarz, and it was found that he had by bis own acts or omissions disentitled 
binoself from claiming that portion of the property to which the liluhammadan 


• Second Appeal No. 80G of 189C, from a decree of V. A. Smith, Esq., District 
Judge of Gorakhpur, dated the ISlh Juno 1896, confirming a decree of Pandit 
Bansidhar, Subordinate Judge of Gorakhpur, dated the 30th March 1896. 
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law applied, it was held that the prc-emplor was not entitled to pre-emption in 
respect of any portion of the pcoperty covered by the said sale-deed* Muham- 
vtad Wilayat Ali Khan v. Atdul Rab (1) followed. 

[120] The facts of this case sufficiently appear from the judgment 
of the Coui't. 

Messrs. T. Conlan and D. N. Banerji, for the appellant. 

Pandit Sundar Lai and Pandit Moti Lai, for the respondents. 

JUDGMENT. 

BuRKITT and Dillon, JJ. — This is an appeal brought by a plaint- 
iff in a pre-emption suit. The sale-deed, in respect of which the 
suit has arisen, was dated the 7th of May 1894, and purported to 
convey ko the vendee shares in some 47 villages, 3 pacca houses and 
a mortgage-deed. In the Coui^t of 6rst instance (Subordinate Judge of 
Gorakhpur) the suit was dismissed on the ground that the document upon 
which the suit was founded was not a sale-deed, but was a deed of gift. On 
the appeal on that point to the District Judge it is not easy to say what 
the opinion of the lower appellate Court was. The learned Judge disagreed 
with the finding of the Court of first instance, that the document was a deed 
of gift, but at the same time seems to have held that it was not a sale, thatit 
was only a “family arrangement,” and finaUy affirmed the decree of the 
Courtof first instance, on the ground that there wore “no materials fordeter- 
mining the plaintiff’s share of the Rs. 15.500 set forth in the sale-deed, 
and it passes the wit of man to devise a decree which should assign to 
the plaintiff his proper share of the contingent liabilities imposed on 
the transferee.” With respect to the judgment of the lower appeUate 
Court we desire it to be understood that we do not concur in any propo- 
sition of law laid down therein, but as the question as to the nature of 
the deed and the manner in which the sum payable by the pre-empt^or 
should be calculated have not been fully discussed on both sides in this 
case, we refrain from sayiug any more on that matter. On behalf of the 
respondent Pandit Moti Lai contended that this case was exactly on all 
fours with the case of Muhammad Wilayat Ali Khan y, Abdul Bab yh 
In that case, as in the present case, two properties were claimed by right 
of pre-emption, one property being claimed under the Muhammadan 
law and the other by virtue of the provisions of the wmb-ul-arz. 
[121] Such is also the case here, the three houses being claimed under 
the Muhammadan law, and 8 out of the 47 shares sold being claimed 
under the provisions of the wajib-ul-arz. In the case just cited tne 
plaintiff-pre-emptor failed to prove that he had fulfilled the conditions 
required by Muhammadan law as preliminaries to the institution of a 
claim for pre-emption. So here also it has been found as a fact by botn 
the lower Courts that the plaintiff here failed to perform these 
naries. The result is that the plaintiff-appellant, being shown to be dis- 
qualified from claiming to pre-empt these houses under the Muhammadan 
law, cannot possibly get a decree for the whole of that which by law, 
but for bis own laches, he would be entitled to pre-empt. In the case oi 
Muhammad Wilayat Ali Khan v. Abdul Bab (1), cited above, the late 
Chief Justice of this Court, whose opinion on such a matter is entitled co 
every weight and respect, remarked as follows : — The question tnen 
arises, can there be any difference between the case of the 
coming into Court and claiming a portion of the property sol d, and tne 
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case of a plaintiif coming into Court and claiming the whole, he being 
at the time disentitled by his own act or laches to maintain a claim as to 
a part ? It appears to us that there can be no difference in principle, and 
that exactly the same result mast follow in this case as would have 
followed if the plaintiff had come into Court and had abstained from 
claiming the property in Moradabad. A person who claims to bo a pro- 
emptor and has disqualified himself from claiming the whole, cannot bo 
in a better position than a person who has come into Court and has 
claimed a part only when he was entitled to claim the whole.” The 
case now before us and the case just cited are admittedly on all fours. 
No attempt has been made, or indeed could be made, to show any 
distinction between them. It is contended that we should not follow tho 
rule laid down in that case. We, however, fully concur in the rule 
laid down therein and in the reason given for it. We agree with the 
learned Judges who decided that case, that an intending [122] pre-emptor 
who has placed himself in the position occupied by the plaintiff here and 
by the pre-emptor in the case of Michammad Wilayat Ali Khcm v. Abdul 
Bah (1) must be considered to have, by his own act as a matter of law, 
forfeited his right to pre-empt any portion of the property. We follow 
the rule of law laid down in that case and for the reasons given above, 
and not because we agree with the lower appellate Court, with whose 
judgment, as a matter of fact, we disagree, we dismiss this appeal with 
costs. 

Appeal dismissed. 


21 A. 122 = 18 A.W.N. (1898) 208. 

APPELLATE CEIMINAL. 

Before Mr. Justice Kuox, Acting Chief Justice and Mr. Justice Banerji. 
Queen-Empress v. Timmal and others." [Ibth November, 1898.] 

Act Bo. XLV oj I860 {Buliaii Penal Code), s. 96 et sefpi ^RigM of ()rivate dcfencc~~Aci 
No. loj lb7^ Evidence Act/, s. 105— Preaumption-^Pleadings. 

Beld, that aa accused person who at his trial has not pleaded ttic right of 
private defence, but has raised other pleas inconsistont with suoti a defence, 
cannot in appeal set up a case, founded upon the evidence taken nt his trial, that 
he acted in the exercise of the right of private defence; neither is tho Court 
competent to raise such a plea on behalf of the appallaut. Queen- Empress v. 
Prog Dat (2), referred to. 

fP 32 A. 451 (455i = 7 A.L.J. 438 = 11 Or. L.J, 374=6 Ind. Gas. 589 (591); R., 
*■ * ** A.W.N. (1904) 113 ; 10 Or. L.J, 102 (106).} 

The facts of this case are fully discussed in the judgmentof tho Court. 
The Officiating Government Advocate (Mr. A. E. Byves), for the 

appellant. 

Babu Bishnu Chandar^ for the respondents. 

JUDGMENT. 

Knox, Acting 0. J., and Banerji, J. — This is an appeal presented 
under directions of the Local Government from an appellate order of 
acquittal passed by the Sessions Court of Mirzapur. Tho Magistrate of 
the Ist class at Mirzapur, before whom the case originally came, had 

* Criminal Appeal No. 1007 of 1898. 

(1) 11 A. 108. (2) 20 A. 459. 

787 


1898 

Nov. 12. 

Appel- 

late 

Civil. 

21 A. 119 = 
18 A.W.N. 
(1898) 202. 



1898 

Nov. 18. 

Appel- 

liATE 

Criminal. 

21 k, 122 ^ 
18 &.W.N. 
(1898) 208. 


21 All. 123 INDIAN DECISIONS, NEW SERIES tVol. 

found five persons guilty of offences under ss. 147 and 325 read with 
s. 149 of the [123] Indian Penal Code; bub had passed sentences upon 
the five only for offences under s. 147. The learned Sessions Judge arriv- 
ed at the following conclusions upon the evidence, namely, first, that the 
appellants before him had acted in exercise of the right of private defence 
of property ; secondly, that there was no evidence that the same accused 
formed an unlawful assembly. He accordingly acquitted them of the 
oliarge under s. 147, and apparently omitted to bake any notice of the 
conviction under s. 325 read with s. 149 of the Indian Penal Code. 
Holding the views he did, the learned Sessions Judge should have in terms 
recorded an acquittal upon this charge also. 

The facts found by the Magistrate ware that Timmal, one of the 
respondents before us, considered he possessed aright to gather the fruit of 
certain mahua trees. That fruit was being peaceably gathered by certain 
persons on behalf of one Altaf Husain. With a view of enforcing Timmal’s 
right or supposed right, the five accused came upon the spot and with clubs 
assaulted five men. The injury caused to two was. according to the medical 
evidence, which has not been rebutted, “grievous hurt.” The Magistrate 
added to the above recital of facts the words : — *' Timmal’s party cannot 
claim that they were defending the enjoyment of a right actually in 
possession.” The appeal as presented sets out that the respondents have 
not made out their defence that they acted within their right of private 
defence of property. This ground is not happily worded. We have, with 
the assistance of the learned vakil who appeared for the respondent, 
examined the defences raised by the various respondents before the 
Magistrate. Timmal says that he never beat any one and that he 
saw no assault. Badan does not say, so far as he is concerned, that he 
hit any one ; he says, on the contrary, that he was hit. The other three 
respondents all say that they were not on the spot at the time when the 
disturbance took place. The only hint that such a plea was ever in con- 
templation as a plea in defence [124] is to be found in the examination of 
Badan, and of Badan alone. We need not go into the question whether 
Badan, an accused, can, in his statement, raise a plea on behalf of the co- 
accused, which those co-accused never raised for themselves, and which they 
virtually repudiated in the statements made by them. In appeal before 
the Court of Session all the five respondents, who were then appellants, 
did pub forward as one of the grounds of appeal that they had acted as they 
did in exercise of the right of private defence of property. 

The learned Government Advocate contended that the respondents 
were precluded from raising this plea by the very nature of the defences 
which they had set up. He drew our attention to an unreported case, 
and further to the case of Queen- Empress v. Prag Dai (1). It was laid 
down in both these cases, more particularly in the latter case, that the 
law in India is that, when a person is accused of an offence, the burden 
of proving the existence of circumstances bringing the case within any of 
the general exceptions in the Indian Penal Code, is upon the accused, and 
it is directed by that law, as enacted in s. 105 of the Indian Evidence 
Act, 1872, that the Court shall presume the absence of such circumstances. 
He pointed out that not only bad the accused not set up the plea that 
they had acted in the exercise of the right of private defence of property, 
but further that there was no evidence on the record upon which any 
circu mstance could be inferred which would substantiate such a plea. 
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We followed the learned vakil very carefully in his answer to this 
part of the Government case. Taking all that he said as being matter 
proved, we found it amounted to this, namely, that Timmal and his party 
had been put into possession of the mahua trees in dispute before any 
lease of the same trees had been given to the persons on whose behalf 
the persons assaulted were on the day in question collecting the 
mahua fruit, and that the fact of possession having been given to 
[125] Timmal and his party had, at the time possession was given, been 
proclaimed in the village. At this point the learned vakil stopped, and 
rightly stopped ; he had no evidence upon which to set up a case that any 
one of his clients had struck a single blow or committed any assault. No 
blows having been struck and no assault committed, the exercise of the 
right of private defence fell at once to the ground. The learned vakil 
made some attempt to show that a conviction under s. 147 was not 
justified by the evidence, and he referred us to the case of Pachkauri v. 
Queen-Empress (1), and Queen- Emjyress v. Narsaiuj Patha Bhai (2). 
Neither of those cases is in point here. In Pachkauri v. Queen-Empress 
the accused were at the time the assault was committed on the spot, and 
exercising thejr rights over the property claimed by them. In the present 
case the circumstances were the very reverse ; the persons before us, who 
were assaulted, were picking up the mahua fruit peaceably and under cover 
of a lease; the assailants came upon them while so employed, and com- 
menced the attack with a view of enforcing the right which they considered 
rested with them. In Qu^en-Empress v. Narsanq Patha Bhai the assault 
was commenced by the complainant and not by the persons assaulted by 
the complainant. In the case before us the respondents did form an 
unlawful assembly, and in using force committed rioting ; they could not 
plead as a justification for their act that the persons picking the mahua 
were in so doing guilty of theft, mischief or criminal trespass. They were 
acting throughout in the bcma fide belief that they had a right to the 
mahua, and the element of dishonesty was wanting. Hence there could 
be no theft or mischief. When they went upon the land they did not go 
on it with the intention of committing any offence, hence there was no 
criminal trespass. From every point of view the plea of private defence 
of property was one which could not have been raised in this case, and 
was in fact never raised by the accused until they went befm*e the 
appellate Court. There being no evidence on the [126] record, the 
learned Sessions Judge was distinctly in error, and that error an error of 
law, when ho presumed the presence and not the absence of circumstances 
which would form any basis for the plea of private defence of property. 

The learned vakil, probably feeling the weakness of this portion of 
his argument, commenced his defence by urging that the appeal before us 
was one which should never have been put forward by the Local Govern- 
ment. He referred us to the cases of Queen- Empress v. Qayadin (3), 
Queen-Empress v. ChoUi (4), and Queen-Empress v. Bobinson (5). All 
these cases wore considered by this Court in the recent case of QtLeen- 
Empress v. Prag Dal, to which we have already referred. It is true that 
the right vested in the Local Government is a right which should be 
advanced with care and^caution. In two of the cases cited by the learned 
vakil the errors which the Local Government sought to have rectified 
were errors on questions of fact. In the case before us the learned Sessions 
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Judge erred upon a question of law, and he was at the time sitting as a 
Court of Appeal, and his error of law led him to set aside the conclusion 
of the Magistrate upon facts tliat he himself would probably have accepted 
but for tine error of law into which he had fallen. A riot in the jungles 
of Mirzapur, where it is not easy to , have recourse to the protection of 
the police, is an offence which wounds public security, and very often 
leads to fatal results. We cannot therefore agree with the learned vakil in 
holding, as he wishes us to do. that we ought not to exercise the powers 
vested in us in this particular case. We set aside the finding of acquittal, 
restore the conviction recorded by the ^Magistrate, and pass the sentence 
which was in the first instance passed by him. In computing the term 
of imprisonment any portion of the imprisonment already undergone will 
be deducted. Subject to the above the sentences will run from to-day’s 
date. 


21 A. 127 = 18 A. W.Nl 1898)205 

[127] REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Qoeen-Empress V. Mathura Prasad.* [19th November, 1898.] 

Act No. XLVo/ i860 {hidian PenalCode), ss. 31, 161—“ public servant "—Manager 
employed tinder the Court of Wards. 

Held that the manager of an estate employed under the Court of Wards is a 
“ public servant “ within tho meaning of s. 31 of the Indian Penal Code, Queen- 
Empress V. Arayi (1) referred to. 

[Diaa., 28 C. 344 = 4 C.W.N. 798 (800) ; R., 1 8.L.R. 30 (31).] 

The facts of this case are fully stated in the judgment of the Court. 
Messrs. C. Ross Alston, A. H. C. Hamiltoyi, a,nd Babu Satish Ghandar 
for the applicant. 

Tlie (Government Pleader (Munshi Ram Prasad), with whom Babu 
Satya Ghandar Mukerji, for the Crown. 

JUDGMENT. 

Airman, J. — This is an application asking this Court to exercise the 
powers of revision conferred on it by s, 439 of the Code of Criminal 

Procedure. n t- f 

The applicant, Mathura Prasad, was an employ of the Court of 

Wards on an estate under the Court in the Shahjahanpur district. He 

was charged with and tried before a Magistrate of the 1st class for nine 

different offences, six of which were under s. 409 of the Indian Penal 

Code, namely, Criminal breach of trust by a public servant, and three under 

s. 161 read with s. 114 of the Indian Penal Code, abetting the receipt of 

illegal gratification by a public servant. Objection was taken before the 

Magistrate to aU these offences being tried together. The Magistrate 

was under the erroneous impression that the provisions of s. 234 of 

the Code of Criminal Procedure empowered him to try at one time any 

number of offences, provided no more than three offences of one kind were 

charged. Although he found the accused guilty of all the nine offences, 

ho considered therefore that he complied with the law by convicting 

him of three only of the six offences under s. 409 of the Indian [128] 

Penal Code. He also convicted him of the three charges under s. 161 

* Cnminal Revision No. 548 of 1898. 

(1) 7 M. 17. 
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read with s. 114 of the Indinn Penal Code. In the result ho sentenced him 
to an aggregate punishment of four years’ rigorous imprisonment and a 
fine of Rs. 120. On appeal the learned Sessions Judge sustained ono of 
the convictions under s. 409 and one of the convictions under s. IGl read 
with s. 114 of the Indian Penal Code. The convictions and sentences 
under the other charges were set aside. 

Before this Court the first plea urged by the learned oounsel, who 
appears in support of the application, is that an employee under the 
Court of Wards is not a public sorvanfe. So far as the charges of 
criminal breach of trust are concerned, tliis question is of little 
importance, for on the facts found the applicant was guilty, if not 
under s. 409, at least under s. 408 of the Indian Penal Code, 
and the sentences imposed on him are within the limit of punish- 
ment prescribed for offences under the latter section. But the question 
is of importance with regard to the charge of abetment of the taking 
of an illegal gratification, for if the manager of the Court of Wards, 
whom the appellant is said to have abetted in taking illegal gratifica- 
tions, cannot be held to bo a public servant, the offence charged was not 
committed. The learned Counsel relies, in the first place, on the decision 
in the case The' Queen-Empress v. Arayi (1). In that case it was held by 
Turner, C. J., that a peon employed by a manager of an estate under the 
Court of Wards is not a public servant within the moaning of that term 
in the Penal Code. Counsel were not instructed in that case, and no 
reasons are given for the view taken. Whether the learned Chief lustice 
would have held that the manager of an estate under the Court of Wards 
was not a public servant, does not appear. 

Reference was next made to the provisions of s. 12, sub-s. (ii) 
of Act No. XVII of 1885, which is entitled “ An Act to inake better 
provision for the Superintendence of Government Wards in the Cen- 
tral Provinces." That Sub-section [129] is as follows “ Every manager, 
or other servant of the Court of Wards, shall be deemed a public 
servant’ within the meaning of ss. 161. 162, 164 and 165 of the 
Indian Penal Code : and in the definition of ‘ illegal remuneration ’ 
contained in the said s. 161 the word ‘ Government ’ shall, for the purposes 
of this sub-section, be deemed to include the Court of Wards." It was 
argued that if the Legislature found it necessary to make this provision in 
the Act for the Central Provinces, it was clear that the provisions of s. 21 
of the Indian Penal Code, which section defines what persons fall under 
the description of “ public servant,” were not sufficient to cover the case 
of a Court of Wards’ employee. 

As neither Act No. XIX of 1873 (The North-Western Provinces Land 
Bevenue Act), nor any other Act applicable to these Provinces, contains 
any provision similar to that quoted from s. 12 of Act No. XVII of 1885, 
it is clear that a Court of Wards’ emploj’oo cannot bo held to bo a public 
servant," if he cannot bo brought within one or other of the ton clauses of 
s. 21 of the Indian Penal Code. Reference was also made to s. 35 of the 
North-Western Provinces Land Revenue Act, which contains the following 
provision : — “ Every kanungo and patwari and every person appointed 
temporarily to discharge the duties of any such officer shall be deemed to 
be a public servant within the meaning of the Indian Penal Code." It 
was contended with much force that if the Legislature had intended that 
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Court; of Wards’ employees should be held to be public servants, some pro- 
vision similar to that quoted above ^Yould have appeared in Chapter VII 
of Act No. XIX of 1873, which contains the law as regards the Court of 
Wards. I must say that I was much impressed with the force of 
this reasoning : bub after full consideration I have arrived at the con- 
clusion that the provisions of the 9th clause of s. 21 of the Indian 
Penal Code are wide enough to include the case of Court of Wards’ em- 
ployees. The material words of that clause are — “Every officer whose duty 
it is as such officer to take, receive, keep or spend any property on behalf 
of [130] Government.” Now the Board of Revenue, which is a department 
of Government, is the Court of Wards for these Provinces, and as such is 
in charge of the estates of proprietors who are held disqualified to manage 
their own lands. It is true that s. 202 of Act No. XIX of 1873. which 
lays down the duties of a manager, says that the manager “ shall in every 
respect act to the best of his judgment for the proprietor’s interest as if 
the property were his own.” But while the disqualification of a pro- 
prietor lasts he has no power to collect any rents from his own estates. 
If ho does receive rents he cannot give a good discharge to tenants. The 
collection of rents is taken from him by the Court of Wards, that is, by the 
Government, and although the Government may ultimately be accountable 
to the pi'oprietor for the money which it has realized, it is none the less 
Government which receives the money. Therefore it seems to me that 
an ofiicer of the Court of Wards does, when he realizes money from a Court 
of Wards’ estate, realize that monev “ nn behalf of Government.” The 
provisions referred to above from the Central Provinces Act may have 
been enacted with the object of removing any doubts; bat as the words 
of the Penal Code seem to me to be wide enough bo cover the case of 
Court of Wards’ servants I overnile the objection which the learned 
counsel urged with so much ingenuity and force. 

The next point taken on behalf of the applicant is, that the defect in 
the trial which has been referred to at the outset of this judgment, is a 
defect whicli, ip^o facto, renders the whole proceedings void. In support 
of this reliance is placed on a dictum of Pe'heram, 0. J., in the case in 
the matter of Lnchmin Narain (1). At page 131 of the judgment the 
learned Chief Justice says: — “It is clear from the terms of thab section 
{s. 234 of the Code of Criminal Procedure), that a man can only be 
tried for three separate offences of the same kind at the same trial, 
and, speaking for myself, I think that if a man were tried for four speci- 
fic offences at one trial it would nob only be an [131] irregularity which 
could be cured by s. 537 of the Code, bub a defect in the trial which 
would I'ender the whole trial inoperative, unless it were cured by 
some subsequent proceeding by striking out some portions of the 
charge, and as to the propriety or legality of such a proceeding, we do not 
at present express any opinion.” There is no doubt that this dictum is 
clearly in favour of the applicant, but it must be taken to be obiter, for it 
was nob necessary for the decision of the case then before the Court. 
S. 233 of the Code of Criminal Procedure provides that, with certain excep- 
tions therein specified, for every distinct offence of which any person is 
accused there shall be a separate charge, and every charge shall be tried 
separately. I think there is much force in the view taken by Petheram, 
C.J., that a breach of the provisions of this section is something more than 
a mere irregularity, but, in my opinion, it is not open to me to adopt that 
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^ fcWati not only in this Court but in tho Calcutta 
and Bombay High Courts a breach of the provisions of s. 233 or of tho 
corresponding s. 453 of tho former Code, has been treated as an irregu- 
larity, and not as an illegality rendering the whole proceedings void. 

That a grave irregularity was committed there cannot be any doubt, 
and I have to consider whether the irregularity has in fact occasioned a 
failure of iustico. In the explanation appended to s. 537 of Act No. V of 
1898, it is said that in determining whotiier any error, or omission 
or irregularity in any proceeding under the Code has occasioned a failure 
of jusbica, the Court shall have regard to the fact whether tho 
ohjoction cauld and should have been raised at an earlier stage in th^ 
proceedings. It is clear from the Magistrate’s own record that tho 
accused did take objection before him, and I am informed that immediately 
after the accused had been furnished with a copy of the charges 
and when his objection before blie Magistrate was overruled, he 
had recourse to the Court of Session by a petition presented on the 
7ch of June, the ebarjes having been framed on the 2nd of June, in 
which the same objection to the trial of so manv offences [132] together 
was urged. The Court, of Session, however, declined to interfere at 
that stage of the case. Tho object of the law which enac‘s that, 
with the exceptions specified, there must he a separate trial for oach 
offence, is framed no doubt, as well to prevent the cumulative effect upon 
tho mind of the Court of a number of charges he»n 2 brought forward to- 
gether as in tho interest of the accused, who cannot hut be harassed and 
bewildered by having to meot in one trial a number of separate charges, 
Now in this case the accused had nob only to m-'et nine separate charges 
but in reality as much larger number. For instance, charge No. 8 includes 
not only a charge of abetting the manager in the receipt of a bribe of Rs. 10, 
but a charge against tho accused of accepting one for himself. Again, it 
appears that in charge No. 9, in which tho applicant is accused of 
having accepted on behalf of tbe mnnager a sum of Rs. 175. this sum was 
made up of a number of small sums reali;^ed from a number of tenants as 
an illegal gratification for allowing thorn to continue in their holdings. 
Although tho amount is said to have been handed over to the manager in 
a lumo sum, tho evidence of a number of tenants was called to prove tho 
payments of separate sums by thorn to the applicants. The result was 
that the record swelled to an enormous length, to upwards of 300 closely 
written pages. To meet all those different accusations at one trial must, 
it appears to mo, have .seriously prejudiced the applicant in his defence, 
and that tho bringing forward of so many different charges must havo in- 
fluenced the mind of the Magistrate is equally clear. It is further argued 
with reference to tho 9th charge, tho conviction under which has been 
sustained by tho learned Sessions Judge, tliat tlio accused was prejudiced 
by the manner in which it was drawn up. In it the offence is said to 
have taken place in the “ month of Maf/h ” last year. Evidonco was 
called on behalf of the defence which the Sessions Judge scorns to hold 
has tho effect of proving that the offence could not have taken place in 
that month, inasmuch as the manager is said to have been during tho 
whole of that month absent from Shahjahanpur, whore tho offence is alleg- 
od [133] to havo been committed. It is to be noted that tho charge is nob 
worded “in or about the month of Moah," and it is contended that tho 
accused was prejudiced by being called on to meet only a charge for 
that month. The Sessions Judge is of opinion that the offence may havo 
been committed in the following month of Phaqun. If so, the accused 
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1898 ought to have had an opportunity of calling evidence to prove that the 
NOV, 19. offence was not committed by him in Phagun. The result of the above 

examination of the record is, that I am constrained to come to the con- 

Revi- elusion that the irregularities committed in the Court of the Magistrate 
SIGNAL are such as are not covered by the provisions of s. 537 of the Code of 
Criminal. Criminal Procedure. It is to be regretted that the Magistrate, who 
— seems to have gone into the case before him very patiently, should have, 
21 A. 127= by neglect of the provisions of the Code of Criminal Procedure, rendered 
18 A.W.N, the interference of this Court necessary. But, in my opinion, I have no 
(1898) 205. alternative but to set aside the convictions and sentences, and direct that 

the accused be re -tried according to law. The fines, if paid, will be refund- 
ed ; the sentence of rigorous imprisonment will cease. Accused will be 
detained in custody until the District Magistrate makes arrangements for 
tbe re-trial of the accused, which he will proceed to do forthwith.^ In 
the event of a fresh trial resulting in conviction, the term of imprison- 
ment which the applicant has already undergone oaght to be taken into 
account. 


21 A. 133 (F.B ) = 18 A.W.N. (1898) 204. 

FULL BENCH. 

Before Mr. Jmlice Kiwx, Acting Chief Justice, Mr. Justice Banerji and 

Mr. Justice Burkitt. 


The Secretary op State for India in Council 
(Opposite party) v. JiLLO (Apilicant)^ [lOtb November, 1898.] 

Civil Procedure Code, s. 409 -Application for leave to sue in form'% pauperis — Decree — 
Appeal. 

Held that no appeal will lio from aa order rpjcotinv an apolication for leave 
to appeal in forma pauperis. Baldeo v, Gula Kuar (1) and Lekha v. Bhauna 
(2), referred to. 

[R., 28 A. 72 = 2:A.L.J. 749 = A.W.N. (1905) 191; 13 C.L J. 688 = 15 G.W.N. 879 (881) = 
11 Ind. Gas. 65(66) ; 12 O.C.331, U.B.R. (1910) 28 (29) = 8lnd. Gas. 475.] 

[134] This was an application for leave to sue in forma pauperis. The 
applicant, Musammat Jil!o, came into Court alleging that she had been 
married to the defendant, Chand Khan, on the 13th of October 1886, on a 
prompt dower of Rs. 10,000 : that she had lived with her husband up to 
1895, but that in January 1895 her husband had turned her out and 
refused to pay her dower. She prayed for a decree for Rs. 10,000 and 
costs of suit. On presentation of this application in the Court of the 
Subordinate Judge of Moradabad the applicant’s statement was recorded, 
the application was registered and notice was issued fixing the 26th 
October 1895 for the further hearing. The case was adjourned from time to 
time until the 4th of January 1896, on which date the Subordinate Judge 
recorded the following order : — “ The applicant’s pleader stated that he 
“ was not directed to conduct the case, and he did not produce any evi- 
“ dence as to (the applicant’s) poverty. The defendent’s pleader also is 
“ absent. As the application is rejected for want of prosecution, the Gov- 
“ernment Pleader also is not entitled to any costs. Order : The application 

• First Appeal, No, 101, of 1896, from an order of Pandit Raj Natli, Subordinate 
Judge of Moradabad, dated the 4th January 1896> 

(1)9 A. 129, (2) 18 A. 101. 
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be rejected with costs.” This order was followed by a decree, the opera- 
tive part which was in the followinj^ terms: — “It; is, therefore, ordered 
that the application be rejected witli costs in default of prosecution.” 
Against this order an appeal was preforreJ to the High Court by the Gov- 
ernment, claiming its cosls on the application. 

The Officiating Government Advocate (Mi\ A. E. Uifves), for the 
appellant. 

Munshi Gohiiid Prasad, for the respondent. 

JUDGMENT. 


1898 

Nov. 10. 

Full 

Bench. 

21 A. 133 
(F.B.) = 
18 A.W.N. 
(1898) 204. 


Knox, Acting 0. J., Banerji and Burkttt, JJ. — Musammat Jillo, 
the respondent to this first appeal, presented in the Court of the Subor- 
dinate Judge of Moradabad an application praying for permission to 
institute a suit in forma pauperis. She was examined and her deposi- 
tion recorded. After that a date was fixed, and notice given to the 
Government Pleader, as required by s, 408 of the Code of Civil Procedure. 
Upon the day on which inquiry waste be made as to whether Mnsam- 
mat Jillo was or was not a pauper we find the Court recording [135] 
an order, which is both extraordinary and in its terms contradictory. 
The order runs as follows : — “ The applicant’s pleader stated that ho was 
not directed to conduct the case, and he did notproduco any evidence asto 
(the applicant’s) poverty. The defendant’s pleader also is absent. As 
the application is rejected for want of prosecution, the Government 
Pleader also is not entitled to any costs.^ Order: — “ The application be 
rejected with costs.” We examined the* original order, as wo found it 
difficult to believe that the translation before us was a correct transla- 
tion. We find that the order has been correctly translated and is as 
above. We next examined the decree : we find the language of that 
equally, if not more, unsatisfactory. The effective order of the decree is 
in these terms : “ It is therefore ordered tliat the application be rejected 
with costs in default of prosecution,” There is nothing whatever to 
indicate by which of the parties and in what proportion the costs are to 
be paid, or to whom they are to be paid. It would be a matter of i*egreb 
if we found a decree like this passed by tlie most junior Munsif in these 
Provinces. From this decree the present appeal before us has been filed 
by the Secretary of State for India in Council, contending that the 
appellant is entitled to his costs, inasmuch as he appeared to protect the 
revenue, and, it might have been added, after he had received notice from 
the Court calling on him so to appear. 

A preliminary objection was raised to the hearing of the appeal, 
on the ground that the order under consideration was not a decree 
within the meaning of the Code of Civil Procedure, and that the order 
was nob one appealable under s. 588 of the Code of Civil Procedure. 
We are of opinion that the objection taken is a sound one and must pre- 
vail. The learned Government Advocate attempted to support the appeal 
upon the authority of the case Baldeo v. Gola Kuar (1). That case 
is one not entirely on all fours with the present, still it very 
much resembles it, and was certainly one on which the learned Govern- 
[l36] menb Acfvocate was entitled to rely in support of his contention. 
If the learne.i Judges wlio pronounced that decision intended to lay 
down that an order like the one in apoeal here was a decree within 
the meaning of tlie Code of Civil Procedure, we find ourselves unable 
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to concur with them. The order before us was not an adjudication in 
any stage of a suit. It was passed upon an application which, if 
granted, would, after the order granting it, and only then, have 
matured into a plaint in a suit. It was not therefore an adjudica- 
tion deciding a right claimed in a suit. It is true that the definition 
given for the word decree ” goes on to say that an order rejecting 
a plaint, or directing accounts to be taken, or determining questions 
mentioned or referred to in s. 244, is, under certain circumstances, 
within the definition of a decree. The only part of this portion of 
the definition which bears at all upon the present case are the words 
“ an order rejecting a plaint.” We have, however, pointed out above 
that in the case before us the stage had not been reached in which the 
application filed hv Musammat Jillo could be deemed a plaint. A similar 
point to that before us was considered by this Court in the Full Bench 
Ruling in the case of Lekh-i v. Bkauna (1) in which the Court held that 
an order under s. 549 of the Code of Civil Procedure, was not a final 
expression of an adjudication upon any right claimed or defence set up 
within the meaning of the first paragraph of the definition clause relating 
to decrees and was not an order appealable as a decree. We therefore 
dismiss this appeal, but without costs. The order passed by the Subor- 
dinate Judge is so extraordinary that we dii'ect this case to be treated as 
a case in revision under s. 622 of the Code of Civil Procedure, and that 
it be taken' up on a further date so as to allow Musammat Jillo, if she be 
so advised, to be heard. 

Appeal dismissed. 

[137] Under the above order the case was taken up in revision on 
the 27th of February 1899,* when the following order was passed : — 

Knox, Banerji and Burkitt, JJ. — We have in previous proceed- 
ings commented upon the extraordinary nature of the order passed by 
the learned Subordinate Judge. There is no question whatever that in 
passing the order he did on the 4th of January 1896, he acted with 
material irregularity. We accordingly set aside that order, whatever it 
may be, for its terms are so ambiguous and contradictory that it is 
impossible to interpret it, and in lieu of it we pass this order. We direct 
that the application of Musammat Jillo for permission to sue iu forma 
pauperis be dismissed with costs, wliich will be paid by Musammat 
Jillo. The Secretary of State will got his costs both in the lower Court 
and in these proceedings. 


• Civil Revision No. 49 of 1898. 
(1) 18 A. 101. 
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APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Dillon. 

Kunji Beiiari Lal and another [Plaintiffs) V. Pausotam 
Nahain [Defendant).^ [25fch November, 1898.] 

Act /Vo. XlXoi 1873 (N. W.p Land Revenue Act), ss. 185 and IBG— Sa(e jor arrears of 

rcvcni^— Disposal of surplus proceeds— Distribution amongst creditors of defaulter 

— HuitbijoiiC of such creditors agavist another— Cause of action. 

An ostate which had been mortg.igod sepirately to two diflorent mortgagees 
was sold for default in payment of (iovoroment revenue. By the sale a much 
larger sum than wa? sulUciout to satisfy the arrears of roveuuu was realized . The 
Collector, instead of piyiog the surplus to the defaulter, mortgagor, paid there- 
with one of the moctgogoes in full and the other in part. The mortgagee who 
had been paid in part only sued the other mertgagoa for the balance due on bis 
(the plaiutiQ's) mortgage, alleging that it was prior to that of tlie defoudant 
and ought to nave been paid off in full. 3eld, that the suit would not lie. The 
[136] action of the Collecior in contravention of the exprsss provisions of s. 185 
of Act No. XIX of 1873 gave the plaintiffs no cause of action against the other 
mortgagee. 

The facts of this case sufficiently appear from the judgment of tiie 
Court. 

Babu Joqindro Nath Chaudhri and Munshi Ratan Chand, for the 
appellants. 

Pandit Sundar Lal and Munshi Gobind Prasad, for the respondents. 

JUDGMENT. 

Burkitt and Dillon, JJ. — We are unable to agree witli any of 
the reasons given by either of the two lower Courts for their decisions in 
this case. Put very briefly, the facts are as follows : — 

A certain estate, which had been mortgaged separately to the 
plaintiffs and to the defendant, was .sold to pay arrears of Govern-mont 
revenue. The eflect of that sale was to wipe ofi all incumbrances 
theretofore existing on the estate, though of course leaving untouched the 
mortgagee's personal remedies, if any, against the mortgagor. The estate, 
when sold, produced a much larger sum than was necessary to discharge 
the arrears ofVovenuo. When such an event occurs, the duty of the Collector 
is distinctly laid down by s. 185 of the Land Revenue Act of the North- 
Western Provinces (Act No. XIX of 1873). That section directs the 
Collector to pay the surplus to the person whose land has been sold, 
and s. 186 further directs that the surplus shall not bo paid to any 
creditor of the person whose land is sold except under the order of a Civil 
Court ; and further tliat, except under such order, the money shall not be 
retained in the Government treasury. It is admitted here that no order 
of any Civil Court was passed in the matter or served on the Collector. 
The Collector’s duty therefore, as laid down by the sections referred 
to above, was to have paid the money forthwith to the person whoso 
land had been sold. That person, it seems, did apply to the Collector 
for the money, and the two mortgagees, the plaintiffs and defendant 
in this case, also applied. The Collector, disregarding the provisions 


* SeooDd Appoal No. 088 of 1896, from a decreo of Maulvi Muhammad Mazhar 
Husain, Subordinate Judge of Maiupuri, dated the llth Juao 1896, reversing a decree 
ofBabulshti Prasad, Munsif of Mainpuri. dated the 2Ath September 1894. 

797 


1898 

Nov. 25. 

Appel- 

late 

Civil. 

21 A. 137 = 
18 A.W.N. 
(1898) 210. 



21 Ml 139 


INDIAN DECISIONS, NEW SERIES 


tVol. 


1898 

NOV. 25. 

Appel- 

late 

Civil. 

21 A. 137 = 
IS A.W.N. 
(1898) 210. 


of ss. 185 and 186 of fcbo Eevenue Act, refused to [139] pay the 

money to the person whose land had been sold, and, disregarding the 
claim of the latter, he handed the money over to creditors, thereby pay- 
ing off the whole of the amount alleged to be due to one creditor and 
part of the money alleged to be due to the other creditors. The latter 
thereupon, alleging that their mortgage had priority over the former credi- 
tor’s mortgage, have instituted the suit against the creditor whose debt 
the Collector had paid in full, and claim from the latter a sum of money 
sufficient to pay off the balance of their own debt. 

The two lower Courts, for reasons into which it is unnecessary to 
enter, as they are absolutely wrong from beginning to end and have failed 
to touch the real point in the case, have decided, one in favour of the 
plaintiffs and the other in favour of the defendant. 

In our opinion, tho plaintiffs have failed to show any cause of action 
in this case. According to their plaint they seem to be of opinion that 
they and the other creditors had a right by law to call on the Collector to 
discharge their debts in order of priority. That is an entirely erroneous 
and unfounded position. Tlie Collector not only was not bound to 
discharge their debts, but he was forbidden by law to adopt such a course. 
In the absence of any order from a Civil Court, the Collector’s duty was 
to have forthwith paid the surplus proceeds of the sale to the person 
whose land had been sold, and to no one else. He has chosen to dis- 
regard the provisions of the Act by discharging the debts of the creditors 
according to his own notions of equity. Such an unauthorized, and, we 
may call it, voluntary payment by him in violation of his duty did nob, 
in our opinion, create any cause of action in the plaintiffs as against the 
defendant. In illustration of our meaning we would take the case, 
say, of a wealthy and philanthropic individual who, hearing of these 
debts, was good enough to pay off one in full and the other in part. 
Can it be said that such payment of one debt in full created a cause of 
action in the other creditor to have the balance of his debt made good, 
because of its priority, by the other creditor ? Wo think not, and we 
[140] regard the payment of this sum bo this creditor by the Collector 
as nothing more than a voluntary act of the Oolloctor, who, disregarding 
the law he was bound to administer, thought fit to divide tho money m 
his hands, which was payable to the defaulter only, between the two 
creditors of the latter. 

In our opinion this suit fails, there being no cause of action. For 
that reason, and not for the reasons given by the lower appellate Courts, 
which, in oui' opinion, are completely erroneous, we dismiss this appeal 
with costs. 

Appeal dismissed. 
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21 A. 140 = 18 A.W.N. (1898) 212. 

REVISIONAL CIVIL. 

Before Mr. J 2 isticc Knojc, Acting Chief Justice, 

and Mr. Justice Dillon. 

Habbans Lal (Decree-holder) v. KundaN Lal and OTHERS 
{Opposite Parties).^ [7tb December, 1898.] 

Civil Procedure Code, ss. 311, Zl2—ExectUiou of decree- Sale in excciition^Applicalion 
to set aside sale— Court limited to ijrounds mentioned in s, 31 1 . 

A Court to which an application under s. 311 of tho Code of Civil Procedure, 
to set aside a sale held in execution of a decree, is made, is limited to the 
grounds set forth in that eection. If tho Court fails to find both a material 
irregularity in publishing or conducting tho sale and consequent loss to the 
applicant, it is bound to dismiss the application and confirm ihu sale. It 
cannot set aside tho sale upon other grounds not pleaded by the applicant. 
Tassaduk Rasul Khan v. Ahmad Husain (l) and Shirin Begam v. Agha AH Khan 
(2) referred to, 

[Reh. 9 Ind. Cas. 816 (817) = 102 P.L.R. 1911 : R., 11 P.L.R. 1907= ! 32 P.R. 1906 ; 
D., 9 O.C. 289 (291).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lal, for the applicant. 

Pandit Madan Mohan Malaviya, for tlie opposite parties. 

JUDGMENT. 

Knox, Acting C. J., and DlELON. J. — On the 22od of September 
1897, certain property, the property of the judgment-debtor Kuodan Lal, 
was sold by auction in execution of a decree held by Harbans Lal. After 
the sale had been held tho judgment-[141] debtor put in an appli- 
cation which he termed an application under s. 311 of the Code of Civil 
Procedure. He alleged that no sale notification had been issued and no 
proclamation duly and properly made ; that owing to these irregularities 
be had sustained great loss, and ho asked that the sale might bo sot aside. 
The Court found that there had been an irregularity in publication, but it 
also distinctly found that no loss had accrued to the applicant by reason 
of the irregularity. Having so found, the course which the Court should 
have taken, in our opinion, was, that it should have disallowed tho objec- 
tions and passed an order confirming tho sale. So far as wo can see, 
s. 312 of the Code of Civil Procedure gave the Court no other alternative. 
Instead, however, of so acting, the Court came to the conclusion, it 
does not appear at whoso instance or on whoso application, that there 
had been no sale, as there had been no attachment of the property 
sold, and it proceeded to set aside the sale. On appeal the learned Judge 
took the same view and confirmed the order of the Court of first instance 
setting aside tho sale. We are asked in revision to hold that as no irre- 
gularities in the conducting or publishing of the sale had been found and 
as the judgment-debtor had sustained no injury, the Court had (and here 
we must have recourse, not to the petition, but to the argument before 
us) no jurisdiction to sot aside tho sale on an application under 
B. 311 of the Code of Civil Procedure. This contention is undoubtedly 

* Civil Revision, No. 35 of 1898. 

(1) 20 I.A. 176. (2) 18 A. 141. 
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supported by a ruling of this Court in the case of Shirin Begam v. 
Agha AU Khan (1), a case which can in no way be distinguished 
from the present. It was, however, contended by the learned vakil for 
the opposite party that there were a number of rulings, which he pro- 
ceeded to lay before us, in which this Court had held that where the ques- 
tion complained of was not a mere irregularity, but an illegality, Courts 
had jurisdiction, under s. 311 of the Code of Civil Procedure, to set 
aside a sale, even though it had not been proved that substantial loss 
had resulted to the aoplicant bv reason of such irregularity. Those 
[142] cases were Mahadeo Dnhcij v. Bhola Nath Dichit (2), Jasoda v. 
Mathura Das (3), Raghu Nath Das v. Raj Kumar (l), Ganga Prasad v. 
Jag Lai Rai (5), Bant Lai v. Umrao-un-nisa (6) ; he also referred us to 
the case of Mohendro Nnrain Chaturaj v. Gopal Mondxd (7J. With 
reference to all these cases one remark applies, namely, that they were all 
decided before the case of Tassaduk Rasul Khan v. Ahmad Husain (8), in 
which their Lordships of the Privy Council ruled very positively as to the 
object and purport of s. 311 of the Code of Civil Procedure. We 
tind nothing in s. 311 which allows a Court to go into any question over 
and above that of material irregularity in the publication and conduct of 
the sale. Before the Court can set aside a sale under s. 311, the applicant 
must prove a material irregularity and substantial injury sustained thereby. 
He cannot come into Court upon these allegations, and when he has 
failed, as in the present case, to make them out, then ask the Court to 
pray in aid some further ground ^Yhich he considers would entitle him to 
the relief asked for, and, as was pointed out before, the Court cannot do 
this of its own motion. When put in motion under s. 311, ic must 
either find the irregularities complained of established, or, if it does not 
find this, it must pass an order confirming the sale. We accordingly 
reverse the orders sotting aside the sale, and direct tiiat the sale held on 
the 22nd of September 1897 be confirmed. The petitioner will get his 
costs throughout. 


21 A. 143 = 18 A.W.N. (1898) 213. 

APPELLATE CIVIL. 

[143] Before Mr. Justice Burkitt ami Mr. Justice Dillon. 


Ram Sukh and others (Dehndnts) v. Gokul Chand {Plaintiff)* 

[7th December, 1898]. 

Jurisdiction— Civil and Revenue Courts— Act No. XII o/ 1881 (i7.W.P. Rent Act); 
s. 34 et seqq. 95 (d) and 206 etseqq — Landholder and tenant — Suit to eject a tenant 
on the ground that the tenant had denied the landholder's title. 

The reason which a landholder may have for desiring to eject a tenant of 
agricultural land has nothing to do wich the procedure to be adopted for the 
tenant’s ejectment. Where the procedure laid down in s. 36 ei segg of the 
North-Western, Provinces Rent Act, 1881. is available, the l»ndholdor|must adopt 
that procedure, and the mere fact that the landholder’s alleged cause of action 
is the douial by the tenant of the landholder’s title will not give the landholder 
a right to sue for ejectment in a Civil Court. 

[F., 4 A.L-J. 253-N ; R., 1 Ind. Cas. 665.] 

• Second Appeal No. 831 of 1896, from a decree of L. G. Evans, Esq., District 
Judge of Aligarh, dated the 2Gtb May 1896, confirming a decree of Babu 13epin 
Behaii Mukerji, Subordinate Judge of Aligarh, dated thelStb June 1895. 

(1) 18 A. 141. (2) 5 A. 86. (3) 9 A. 511. (4) 7 A. 876. 

(5) 11 A. 333. (6) 12 A. 96- (7) 17 C. 769. (8) 20 I.A. 176. 
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The facts of this case sufficiently appear from the judgmentrof the 
Court. 

Mr. Simeon^ for the appellants. 

Mr. Moskan Lai and Pandit Suiular Lai, for the respondent. 

JUDGMENT. 

• Dillon, JJ. In the suit out of which this appeal has 

arisen the plaintiff, a zamindar, sued to eject the defendants, who were 
his tenants. The suit was brought in a Civil Court, and the appeal before 
us IS one from the Court of the Subordinate Judge of Saharanpur. The 
suit is founded on the allegation that the defendants, being tenants 
without rights of occupancy, have denied the landholder’s title and have 
set up a title as owners in themselves. The landholder therefore sues to 
eject them. A great part of the judgment of the lower Court is occupied 
in discussing the question as to whether a tenant of agricultural land who 
denies his landlord’s title thereby renders himself liable to ejectment. 
Wa do not mean to enter into that question further than to say that 
neither of us — one of us having had a very long experience at the bar, 
and the other having had [144] a very long experience as a revenue officer 
— are aware of the existence in these Provinces of the common law re- 
specting that mattersupon which, the Subordinate Judge has founded his 
decision. But, putting that matter aside, the suit, in our opinion, fails and 
must be dismissed for two reasons. Firstly, because it violates the pro- 
visions of clause (b) of s. 34 of the North-Western Provinces Kent Act. 
That section distinctly lays down that " no tenant shall be ejected other- 
wise than in execution of a decree or order under the provisions of this 
Act.” The defendants here were admittedly tenants. The plaintiff is the 
landlord. Secondly, the defendants, according to the plaintift’’s showing, 
are tenants without a right of occupancy. To such a state of things the 
opening words of s. 95 of the Rent Act apply, which say that : — “ No 
Courts other than Courts of revenue shall take cognizance of any dispute 
or matter on which any application of the nature mentioned in this section 
might be made.” Now one of the applications mentioned in clause (d) of 
8. 95 is an application by a landholder to have a notice of ejectment 
issued and served under s, 38. Section 38 supplies the machinery under 
which the provisions of s. 36 are put into action, and s, 36 provides that if a 
landlord desires to eject a tenant not having a right of occupancy, he shall 
have a notice of ejectment served on such tenant. Then follow ss. 37, 38, 
39 and 40, which provide the subsidiary machinery for giving effect to 
a notice issued under s 36. Now the defendants in this ease being, accord- 
ing to the respondent, tenants without right of occupancy, and being 
tenants whom the landholder desired to eject, it is perfectly clear that 
this is a case in which an application might be made under s. 95, 
clause (d) of the Rent Act. The reason which the landholder may 
have for desiring to eject the tenant is perfectly immaterial. The 
law does not require him to state any reason. All that s. 36 
requires is that he should be desirous of ejecting the tenant. He is not 
bound to give any reason for that desire, whether he wishes to eject the 
tenant as a troublesome person, as one who denies his title, or for any other 
[145] reason. It therefore follows, in our opinion, that this suit is one 
Che cognizance of which by a Civil Court is absolutely forbidden by s. 95, 
the matter of the suit being one in which an application might be made 
under clause (d) of s. 95 of the North-Western Provinces Rent Act. We 
quite fail to understand why the respondent, having at his disposal the 
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summary procedure provided by s. 36 and the following sections of the 

Rent Act, should have preferred to take his case into a Civil Court. This 

is not a case in which we can proceed under the provisions of s. 206 and 

the subsequent sections of the North-Western Provinces Rent Act. As 

has been frequently held, these sections contemplate those cases only in 

which a suit would lie in the Rent Court ; but the procedure in the 

present case in the Rent Court would be by application and not by suit. 

It therefore follows that we cannot apply to the proceedings in this case 

the sections mentioned above. For the above reasons we allow this 

appeal. We set aside the judgment and decree of the lower appellate 

Court, and we direct that this suit do stand dismissed with costs in all 
Courts., 

Appeal decreed. 


21 A. 145=^19 A.W.N. (1899) 12. 

APPELLATE CIVIL. 
Before JSIr. Justice Barter ji. 


Fida Husain {Defendant) V. Maula Bakhsh (Plaintiff).'^ 

[12th December, 1898.] 


Execution of a decree—Civil Procedure Code, s. 
debt attacJied out of Court. 


268— Attachment of debt — Payment of 


Where a debt, which bad been attached under s. 268 of the Code of Civil 
Procedure, was paid out of Court to the only person who. had the money due 
been paid into Court as required by the terms of the said section, would have been 
entitled to withdraw the said money from Court, and such payment was certified 
to the Court, it was fteW that such payment amounted to a sufficient compliance 
with the requirements of s. 268. 


The facts of this case are fully stated in the judgment of the Court. 
Mr. Amiruddin, for the appellant. 

Maulvi Ghulam ^Itiftaba, for the respondent. 

JUDGMENT. 

[146] Banerji, J. This appeal arises out of proceedings relating 
to an application for an order absolute for sale under s. 89 of Act No. IV 
of 1882. Certain property which belonged to the appellant Fida Husain 
and to other persons was mortgaged by them to one Ulfat Rai in 1886. 
The same property was subsequently mortgaged in 1887 to Ulfat Rai and 
Murlidhar, the father of one AtmaRai. The second mortgage fell by parti- 
tion into the share of Atma Rai, and was assigned by him to the respondent, 
Maula Bakhsh, so thatMaulaBakhsh became the holder of the second mort- 
gage over the property. Before the assignment to Maula Bakhsh, Ulfat Rai 
brought a suit for sale upon his first mortgage and obtained a decree. It is 
alleged that he did not make Atma Rai, who, as I have said above, was at 
that time, jointly with Ulfat Bai, the holder of the second mortgagOt a party 
to that suit. In execution of the decree which Ulfat Rai obtained on his first 
rnortgage, he caused the mortgaged property to be sold by auction, and 
himself became the purchaser. He then sold the property so purchased 

to Fida Husain, and for a portion of the amount of the consideration for 

. — — 

• Second Appeal, No. 876 of 1897, from an order of Maulvi Muhammad Abdnl 

•Ghafur, Subordinate Judge of Saharanpur, dated the I3th August 1897, modifying an 

order of Pandit Mohan Lai, Munsif of Deoband, dated the 11th January 1897. 
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the sale he took a bond from Fida Husain. Maula Bakhsh brought a 
suit for sale uDon the mortgage of 1887, of which he was the assignee, 
and in that suit he offered to redeem the first mortgage in favour of Ulfat 
Rai, the benefit of which had been acquired by Fida Husain by virtue of 
his purchase from Ulfat Rii. On the 13bh of April 1896, a decree was 
passed in favour of Maula Bakhsh. The decree directed that Maula Bakhsh 
should pay to Fida Husain or into Court within three months of the date 
of the decree Rs. 250, the amount due on the first mortgage, and that upon 
his doing so he, Maula Bakhsh, would be entitled to bring bo sale the 
whole of the mortgaged property for the realization of the said sum of 
Rs. 250, as also of the amount due upon the mortgage of 1887. After 
the decree was passed. Ulfat Rai brought a suit against Fida Husain 
upon the basis of the bond executel in his favour by Fida Husain 
for a part of the consideration for the sale effected by Ulfat Rai in 
favour of Fida Husain. In that suit he obtained an order on the 3rd 
[147] of June 1896 for attachment of the money payable by Maula Bakhsh 
to Fida Husain under the decree of the 13th of April 1896. This was an 
order passed, before judgment, under s. 484 of the Code of Civil 
Procedure. Under s. 486 a prohibitory order in the terms of s. 268 
of the Code was issued to and served upon Maula Bakhsh. On the 
11th of July 1896, that is, before the expiry of the three months fixed 
in the decree of the ISch of April 1896, Maula Bakhsh paid into Court 
Rs. 85-8-0, and informed the Court that he had paid the balance of 
Rs. 164-8-0 to Ulfat Rai in pursuance of the attachment. I may here 
observe that before the date last mentioned Ulfat Rti had obtained a decree 
in the suit brought by him against Fida Husain. On the 12th of November 
1896 Maula Bakhsh presented the application which has giveurise to this 
appeal, on the allegation that be had complied with the requirements of the 
decree passed in his favour, and that, as the amount of that decree had not 
been paid, he was entitled to an order absolute for sale under s. 89 of the 
Transfer of Property Act. The application was opposed by Fida Husain, 
who contended that the payment of Rs. 164-8-0 to Ulfat Rai was not 
equivalent to a payment to him, and was in violation of the terms of the 
decree of the 13bh of April 1896. The Court of first instance overruled 
this contention, but the lower appellate Court allowed it and held that 
Maula Bakhsh had not performed the obligation which lay on him under 
the terms of the decree referred to above. That Court, however, for the 
reasons stated in its judgment, granted Maula Bakhsh an extension of time 
for payment of Rs. 164-8-0. From the order granting extension Fida 
Husain has preferred this appeal. Maula Bakhsh has taken objection 
under s. 561 of the Code of Civil Procedure, contending that there was a 
Buffioient compliance on his part with the decree passed in his favour. 
After the case for the appellant had been stated, the objection under s. 561 
was allowed to be first argued, because if it prevailed it would not 
be necessary to consider the appeal. In my judgment the objection 
under s. 561 must be allowed. Under the decree made in 
favour of Maula Bakhsh he was no doubt liable to pay to Fida Husain 
or into Court Rs. 250 within three months from the date of the 
decree. There is no question that he has paid Rs. 85-8-0 out of that 
amount within the time fixed in the decree. It is also not disputed, and 
indeed the Courts below have found, that he paid Rs. 164-8-0 to Ulfat Rai 
within the three months. Now the question is, whether such payment 
was a payment in compliance with the decree. After the prohibitory order 
.under s. 486 (read with s. 268) of the Code of Civil Procedure bad been 
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issued to Maula Bakbsh, be was uot competent to pay tbe amount for 
which the prohibitory order had been issued to Fida Husain. If he had 
made such payment to Fida Husain he would have been guilty of non- 
compliance with the order of the Court which issued that prohibitory 
order. Under s. 268 a debtor, prohibited to pay the debt due 
by him, might pay the amount of tbe debt into Court, and such 
payment would discharge him as effectually as payment to the 
party entitled to receive the debt. If the sum of Rs. 164-8-0, to which 
the prohibitory order related, had been paid into the Court which issued the 
prohibitory order, such payment would undoubtedly have absolved Maula 
Bakbsh from liability to Fida Husain for payment of tbe amount. In this 
case, instead of paying the amount into Court, he paid it to the person 
who would have been entitled to withdraw it from the Court if it had 
been paid into Court. The fact of the payment to Ulfat Rai appears to have 
been certified to the Court, so that although in fact the payment was 
made to Ulfat Rai, it was in reality a payment which, by reason of the 
certification of it into Court, was equivalent to a payment into Court 
within the meaning of s. 268. The lower appellate Court seems to think 
that payment to a creditor who has obtained an attachment from the 
Courtis tbe same thing as payment to an ordinary creditor. This view 
of the Court below is, in my opinion, erroneous. No creditor other 
than a creditor who had obtained an attachment of a debt due to his 
debtor could enforce payment of such debt. After the issue of the order 
of [l49] attachment Maula Bakbsh could not have paid the sum of 
Rs. 164-8-0 to Fida Husain without being called upon by tbe Court, 
which had forbidden him to make tbe payment, to answer for his conduct. 
The only way in which he could have obtained immunity from liability 
was by paying the amount mentioned in the attachment order into Court. 
In order to reap tbe fruits of the decree obtained by him, be was also 
bound to make the payment within the three months allowed in the decree, 
and as he made the payment to tbe person who, as I have said above, 
was the only person who could withdraw it from Court, the payment to 
such person was equivalent to payment into Court, and consequently 
to a payment made to Fida Husain. That being so, Maula Bakbsh 
complied with the decree, and was entitled to an order absolute for sale 
under s. 89. The fact that after the order of the lower appellate 
Court allowing the objections of Fida Husain, Maula Bakhsh deposited 
tbe Rs. 164-8-0 over again, does not preclude him from maintaining his 
present objection. I allow the objection, and, setting aside tbe order of 
the lower appellate Court with costs, restore the order of the Court of 
first instance. 

The appeal must necessarily fail, and I dismiss it with costs. 

Appeal dismissed* 
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APPELLATE CIVIL. 


1898 

Dec. 12. 


Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 


Ishaq Ali Khan (Plamtiff) v. Chunni and others 
(Defendants)r [l2th December, 1898.] 

Act Ko, IV of 1882 {Tran^ifer of Property Act), s. 95 — Mortgage — Non-joinder of 
parties— Subseguent mortgagee afUr suit on prior mortgage filed. 

Held, that s. 85 of the Transfer of Property Act, 1882, does not require the 
joinder in a suit on a prior mortgage of a subsequent mortgagee whose mort- 
gage was only executed subsequently to the 6ling of such suit. 


Appel- 
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Civil. 

31 A. 149 = 
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(1898) 214. 


In this case one Moti Siogb, who was the owner of a certain share 
in mauza Muhammadpur Ghiror, mortgaged, on the 12bh [150] of Septem- 
ber, 1881, one-half of his share in favour of Chunni and Kharagjit. On 
the 3lst of January, 1884, Chunni and Kharagjit brought a suit for sale 
of the mortgaged property, for interest on their mortgage, against Moti 
Singh. On the 24th of April, 1884, Moti Singh caused the mortgaged 
property to he recorded in equal shares in the names of Bliup Singh, his 
son. and Zahar Kunwar, his wife. Moti Singh died in 1884, and the 
names of Bhup Singh and Zabtr Kunwar were recorded as defendants 
to the suit of the mortgagees then pending. The mortgagees obtained 
a decree in that suit on the lo'.h of May. 1835. Bhup Singh subse- 
quently to the filing of the suit, namely, on various dates between the 
15th of July, 1884, and the 2Qd of November, 1885, mortgaged a half 
share of the property, which Moti Singh bad caused to be entered in his 
name in 1884 to Imam Ali Khan, the father of Ishaq AU Khan. On the 
22od of July 1886, Chunni and Kharagjit tiled a second suit for recovery 
of interest by sale of mortgaged property against Bhup Singh, and 
obtaiueJ a decree on the 5th August, 1836. Neither in this suit nor 
in the former suit of the 31st of January, 1884, was the subsequent mort- 
gagee Imam Ali Khan made a party. On the 19th of April, 1895, Ishaq 
Ali Khan (bis father, the subsequent mortgagee, having died) brought the 
present suit against Chunni and Kharagjit, the original mortgagees, Bhup 
;Siogh and another person alleged to be in p >ss 0 s 8 ion of a portion of the 

mortgaged property, in which he asked for a declaration that unless the 
defendants Chunni and Kharagjit obtain as against the plaintiff such 
decrees as they have obtained as against Bhuo Singh and Zahar Kunwar 
(dated the 15th of May, 1885), and against Bhup Singh (dated the 5bh of 
August, 1886) , and get the property entered in the name of Zahar Kunwar 
to be charged, they cannot bake out execution of those decrees for sale of 
the share of the village Muhammadpur Ghiror entered in the revenue 
papers against the name of Bhup Singh and mortgaged to the plaintiff. 

The Court of first instance (Subordinate Judge ofMainpuri) dismissed 
the plaintiff’s suit in toto. 

[ISI] On appeal by the plaintiff the lower appellate Court (District 
Judge of Mainpuri) confirmed the decree of the first Court, though upon 
different grounds. The District Judge found as follows: — “The lower 
Court has pointed out that appellant’s deeds were executed pendente lite 
and are therefore void as against the first suit. As regards the second 


• Second Appeal, No. 825 of 1896, from a decree of H. W. Lyle, Esq. , District Judge 
of Mainpuri. dated the 7th July 1896.coafirming a decree of Maulvi Muhammad Mazhar 
HueaiD, Subordinate Judged Mainpuri, dated the 23rd Deoember 1695. 
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suit, however, the deeds were prior to its institution, and the lower Court 
has got out of the difficulty by finding that the deeds were not proved. 
This reason will not stand. The deeds were never denied, and no issue 
was framed as to whether they were valid or not. Under the circum- 
stances no proof was adduced with regard to them, and none was 
necessary. It seems to me, nevertheless, that the deeds are had in 
respect to both suits. Both suits are for interest on the same deed, it 
having been apparently stipulated that interest should be separately sued 
for. I cannot hold that deeds which were void owing to having been 
executed while the first suit was ponding are valid with regard to a second 
suit for interest on the same deed but for a subsequent period. One suit 
must be regarded as a continuation of the other, and appellant’s deede 
are void with regard to both.” 

The plaintiff thereupon appealed to the High Court. 

JUDGMENT. 

The Court (Strachey, C.J., and Knox, J.) allowed the appeal so 
far as it related to the decree against Bhup Singh, dated the 5th of August, 
1886, but dismissed it so far as it related to the decree against Bhup Singh 
and Zahar Kunwar of the 15th of May. 1885, observing that it was not 
necessary for the mortgagees of 1881 to have made Imam Ali Khan a 
party to their first suit, inasmuch as the earliest of bis mortgages was not 
executed until after that suit was filed. 

Decree modified. 


21 A. 152 = 19 A.W.N. (1899) 1. 

[152] REVISIONAL CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. 

Justice Knox. 

Abdul Sadiq and others {Defendants) V. Abdul Aziz {Plaintiff)* 

[IGth December, 1898.] 

Procedure Code, $. — Revision^ Discretion of Court in exercising rei'isional 

■powers^Civil Procedxire Code, s. 623 et seqq— Review of judgment, 

A Muosif granted a review of jodgment on a ground which was no ground in 
law for granting a review, but his order in review had ihe effect of making the 
decree in the suit a right decree instead ol a wrong deerfe. The District Judge 
allowed an appeal from that order on grounds which, having regard to s. 629 of 
the Code of Civil Procedure, were rot open to him. On an application for 
revision of the Judge’s appellate oider it was held that the proper course 
set aside only the Disinci Judge’s order and to leave standing the order of the 
Uunsif granting a review of judgment, which order, though wrong in principlOf 
was, it appeared, right in its results. 

[F., 9 A.L.J. 348=14 Ind. Cas. 810 ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Baldeo Bam Dave, for the applicants. 

Pandit La? .VeArw, for the opposite party. 

Strachey, C.J. (Knox, J., concurring). — The suit out of which thia 
application has arisen was originally heard by a Munsif, and one of the 
pleas taken by the defendants was that the suit wa s barred by .imitation, 

• Civil Revision No. 37 of 1898. 
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The Munsif, holding that a period of twelve years' limitation applied, 
overruled this plea, and on the merits decreed the suit. The defendants 
subsequently applied to the Munsif for review of judgment on the ground 
that there had not been brought to the notice of the Court a certain 
aecisiOD of the Full Bench of this Court, according to which a period of 
six years , and not twelve years’, limitation was applicable to the suit. 
This decision of the Full Bench had been pronounced previously to 
the passing of the original decree, but, either because it had not then been 
published, or for some other reason, had not been brought to the notice 
of the Munsif. The Munsif considered the Full Bench ruling, thought it 
applicable, reviewed his decree, and dismissed the suit as barred by limita- 
tion. [153] In giving his reasons for granting the review the Munsif refers 
to that portion of s. 623 of the Code of Civil Procedure which speaks of the 
discovery of new and important matter or evidence, and to the question 
whether, at the original bearing, the applicant or his pleader knew, or had 
means of knowing, of the existence of the Full Bench ruling. That por- 
tion of s. G23 can have no application. The words "new and import- 
ant matter or evidence, which after the exercise of due diligence was not 
within bis knowledge, or could nob be produced by him at the time when 
the decree was passed, have never been held to apply to the non-produc- 
tion of a ruling in force when the decree was passed. They refer to 
evidence or other matter in the nature of evidence, and not to legal authority 
in existence, bub nob brought bo the Court's notice. Apparently the 
Munsif himself bad misgivings on this point, for he did not rest his decision 
on this ground alone, but also expressly referred to the other words in 
8. 623 of the Code, which allow a review of judgment '* for any other 
sufficient reason.” Although be does refer to the earlier part of the section 
about the discovery of new matter, still the real meaning and substance of 
his judgment on the review is, in our opinion, that by reason of his having 
been unaware of the Full Bench ruling, his original decision was based on 
a mistake in law ; whether that wfl,Q a proper ground for review of iuds- 
ment we need nob consider. ‘ 

" The plaintiff appealed to the District Judge, not from the decree 
dismissiae the suit, but from the order granting the review. The Judge 
had DO power to entertain an appeal from that order except under 
s. 629 of the Code of Civil Procedure. The only part of s. 629 which, 
it iras been suggested, would have been applicable in this case is cl. (6), 
namely, if the admission of the application for review is in contraven- 
tion of the provisions of s. 626. The only part of s. 626 of which 
any contravention was suggested was cl. (6). If s. 626, cl. (6), had 
no application, s. 629, cl. (6), also could not apply. In our opinion 
8. 626, cl. (6), bad no application to the appeal [154] before the 
Judge. What it says is, in effect, that an application for review on the 
ground of discovery of new matter or evidence must not be granted with- 
out strict proof of the allegation that the applicant was ignorant of the 
matter or could not have adduced the evidence when the decree or order 
I was passed. But that could no more apply to the discovery of a Full 
' Bench ruling, than could the corresponding words of s. 623 about the 
discovery of new and important matter or evidence; and hence it was im- 
possible to say that there was any contravention of s. 626, cl. (6), or that 
the Munsif ought to have put the applicant to strict proof of his allega- 
tion that, when the decree was passed, he and bis pleader were ignorant 
of the ruling. Nor does the District Judge express any such view. He 
does nob in his judgment make any reference to s. 626. cl. (6), or discuss 
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the question whether there has been any contravention of it. The only 
question which be discusses is whether the Munsif was right m holding 
that the discovery of a High Court ruling was a sufficient ground for 
review : he conses to the conclusion that the Munsif was wrong in so 
holding, and he accordingly sets aside the order as passed on insufficient 
grounds. Whether the Judge’s view was correct, is a question upon 
which we need express no opinion. It is sufficient to say that 
looked the provisions of s. 629, and that he had no power to set aside the 
order on the ground that he thought it unreasonable, or on any ground 

not mentioned in the section. . . 

Now. a Judge who, in contravention of s. 629, entertains an appeal 

from an order admitting a review undoubtedly acts with material irregu- 
larity within the meaning of s. 622 of the Code, But orders for revision 
under s. 622 are discretionary, and Mr. 21oii Lai contends that here we 
ought not to interfere. He contends that, although the Judge may 
have acted irregularly in setting aside the Munsif’s order, still he was right 

in his objections to that order, and in holding that if a review might be 
granted whenever a ruling was overlooked or aRerwards discovered, 
applications for review would be endless. Mr. Moti [155] Lai therefore 
argued that the result arrived at by the learned Judge was substantially 
right and ought not to be disturbed in revision. But in deciding whether 
or not we should interfere with the Judge’s irregular order, we must looK 
a little further into the matter and consider what would bathe conse- 
quences of interfering or not interfering. If we refuse to interfere, the 
result is that the suit stands decreed. If we interfere, the result is that 
the suit stands dismissed. The reason why the Munsif ultimately dis- 
missed the suit was that, according to the Full Bench ruling, it was bariod 
by limitation. The Judge does not hold that the Munsif was wrong m this 
view It has not been disputed that, assuming the Full Bench ruling to 
be applicable, the suit was barred. Although the question whether the 
Full Bench ruling was applicable has not been argued before us, it 9®®^® 
at least probable chat it did apply. The Judge appears to assume that it 
did but says that it is to the same effect as earlier rulings, and that its 

discovery was no ground for review. In one of *^*^® ® 

anneal to the Judge from the two connected orders of the Munsif there 
was no plea that the ruling was inapplicable. The result of our refusing 
to interfere with the Judge’s order would therefore be that a suit '^uiOQ 
the Munsif dismissed is barred by limitation, which has not been shown 
to be within time, and which was probably beyond time, would stan 
decreed. We allow this application for revision, set aside the order ottne 
Judge, and restore that of the Munsif with costs. 

Application allowed. 
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21 A. 133 = 19 A.W.N. (1899j 6. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Aihnan. 

Jit Mal and others (Decree-holders) v, Jwala Prasad 
(Judgment-debtor)."' [21st December, 1898. J 

JJxecutioii of decree-^Liniiiation— Civil Procedure Code, s. 230 — Warrant of arrest— 

^yarran^ not exhausted if on one occasion the serving oj^icer is uyiable to find the 

judgment-debtor. 

The holders of a decree for money, daied the 2nd of December, 1885. after 
various infructuous applications for execution, applied, on the 4th of August, 
[1563 1897, for a warrant for the arrest of the judgraent-debt'^r. That appliea- 
tion was granted, but the peons sent to arrest the judgment-debtor reported that 
he had concealed himself, and the Court in consequence struck off the aoplica- 
tion for execution. On the 29ch of November, 1897, the decree-holders again 
applied for the arrest of the judgment-deotor, but that application al«o was struck 
off without the arrest having been male. Against » he order striking rff this 
latter application the decree-holders appealed to the High Court, where, on objpo- 
t»ou made that the decree could no longer be executed, having regard to s. 230 
of the Code of Civil Procedure, it was held that the warrant of arrest issued on 
the decree-holders’ application of the 4th of August, 1897. still subsisted and 
ought to be executed. Anwar Ali Khan v. Phtil Chand il) followed. 

£F., 6 Ind. Cas. 490 = 6 P.L.R 1910= 125 P.W.R. 1910; R., 9 Ind. Cas. 240; 27 P. 
E. 1905 = 79 P.L.R. 1905 ; D.. 5 Ind. Cas. 815 (816;=20 P.L.R. 1910 = 22 P.W.R. 
1910=17 P.R. 1910 ; 11 O.C. 57 (59).] 

The facts of this case sufficiently appear from the judgment of tbe 
Court. 

Munsbi Batan Chand, for tbe appellants. 

Babu Satish Chandar Banerji, for tbe respondent. 

JUDGMENT. 

Blair and Airman, JJ. — This is an appeal on behalf of certain 
decree-holders, who, on the 2n(l of December, 1885, got a money decree 
against the respoodeoi, Jwala Prasad, for a sum of Rs. 8,228. The lower 
Court rejected the application Bled on the 29bh of November, 1897, for 
the arrest of the judgment-debtor. That application was presented with- 
in twelve years from the date of the decree. The decree-holders come 
here in appeal. The history of the case set forth by tbe lower Court in 
its finding of the 28th of September, 1898, is a melancholy and forcible 
illustration of the truth of the saying that a successful suitor’s troubles 
only begin when he has obtained his decree. Tbe decree, as stated above, 
was passed in December, 1885. On the 9tb January, 1886, the unfortu- 
nate decree-holders began their attempts to recover the money which had 
been found due to them. From that time onwards they have made one 
attempt after another to have the decree executed, with the result that 
only an insignificant portion of the decretal amount lias been realized, 
and that the sum still due under the decree, with interest thereon, 
amounts to upwards of Rs. 10,000. The judgment-debtor has bv one 
device or another succeeded in evading up to now payment of the money 
which was found due from him. That the satisfaction of the judgment- 
[167] debt was delayed by tbe poverty of the judgment-debtor, we can- 
not believe. The history of what has taken place during tbe past twelve 

• First Appeal, No. 85 of 1898, from an order of Maulvi Ahmad Ali Khan, Subordi- 
nate Judge of Aligarh, dated the 15th January 1898. 

(IJ 18 A.W.N. (1898) 137. 
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years is sufficieot fco show that ifc is not from want of means that he has 
not paid his debts. He has blocked the execution hy transfers made in 
the names of his sons and son-in-law. Propercy, which was on the point 
of being attached, was removed. When warrants of arrest were issued, 
the ministerial officers of the Court sent to execute the warrants seem to 
have been seized with sudden blindness and incapacity to discover the 
whereabouts of this 'judgment-debtor. On one occasion only is he said 
to have been found, and then, ancording to the report, he managed, 
with the help of his friends, to make bis escape from the custody of 
the peons. On the 4th of August, 1897, the decree-holders applied for 
and obtained an order of the Court for the judgiuent-deotor s arrest. As 
usual the peon reported that the judgment-debtor bad concealed him- 
self; and thereupon the Court lost no time in striking off the case. 
What impresses us in these proceedings is the singular want of sympathy 
exhibited bv the Court towards the decree- holders. We should have 
thought that in a case like this the lower Court would have taken some 
pains to see that its order was carried out, and not have hastened to 
strike off the case on the mere report of its peons that the judgment- 
debtor had concealed himself. The last application was made on the 
29th of November, 1897. In this also the decree- holders asked that the 
judgment-debtor should be arrested. The judgment-debtor filed an 
objection. That objection was allowed hy the Court on grounds which 
appear to us, looking to the oast history of the ca-ie, to be quite inadequate, 
and the case was struck off on the 20th February, 1898. When the 
appeal was last before us. a difficulty presented itself to us, arising out of 
the wording of s. 230 of the Code of Civil Procedure, namely, that even 
if we were of opinion that the Court was wrong in striking off the appli- 
cation of the 29ch of November, 1897. it would be impossible to grant it 
now. looking to the fact that upwards of twelve years has elapsed since 
the date of the decree sought to be enforced and that previous applications 
[158] for execution have been granted. Tno learned vakil for the ap- 
pellants contended, with reference to this difficulty, that his clients were 
entitled to the benefit of the proviso contained in the last paragraph of 
the section just quoted, namely, that notwithstanding the lapse of twelve 
years, they were still entitled to execute their decree owing to the fact 
that previous applications for execution had been defeated by the judg- 
ment-debtor through fraud or force. In order to enable us to dispose 
of this plea, we asked the lower Court for a finding on the issue as to 
whether execution had been prevented by the fraud or force of the judg- 
ment-debtor. The return to this order of reference'is, that no fraud or force 
on the judgment-debtor’s part, preventing the execution of the decree, has 
been established. To this finding objections have been taken. In the 
view, however, which we now take of the case, we deem it unnecessary 
to exnress any opinion whether or not the finding is warranted by 0 
evidence. We have the fact that in August, 1897, the Court issued an 
order that the judgment-debtor should be arrested, and that order has 
nob yet been carried out. With reference to this we may quote theiollow- 
ing nassage from a recent judgment of .this Court in the case of Anwa 
Ali Khan v, Phnl Cliand (1) “ The mere fact that a warrant issued and 
came back unexecuted is not, in our opinion, sufficient evidence of t 
proceeding for execution in pursuance of which it issued being exhause 
and thereby determined.” With this view we are in entire accord, 1 0 


(1) 18 A.W.N. (1898) 187. 
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learned vakil for the respondent argues that the application of the 29th of 
November. 1897, is in terms a fresh application under s. 235 of the Oode of 
Civil Procedure. We do not think that this is material. In our judgment 
that application is merely ancillary to the previous application. To yield 
to the contention of the learned vakil for the respondent, we should have 
to hold that the order passed on the application of August, 1897, is 
exhausted by the return of the warrant, stating that the peons had been 
unable to hnd the judgment-debtor. [159] That is a position which, as 
stated above, cannot, in our opinion, be maintained. For the above reasons 
we aUow the appeal with costs, and, setting aside the order of the lower 
Court, we direct the execution to proceed. We must, in conclusion, 
express a hope that the Judge of the lower Court will devote his personal 
and particular attention to the execution of this decree, and will see that 
trustworthy men are sent to carry into effect the order for arrest. 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Bunerji. 

Queen-Empress v. Zakik Husain.* [21st December, 1898.] 

Act No. XLV of 1860 {Itidian penal Code), 5S. 192 ar.d Fabricating false cx-idence 
- Fake entry made by a Police officer in a special diary. 

Held that a Police officer who made a fake entry in tbespeciH) diary relating to 
a case which was btring investigated by him could not be coiivicted tberefor of 
the offence of fabricating false evidence as defined in s. 192 of the loaian 
Penal Code, inasmuch as the document in which tbo alleged false entry was 
made was not one which was admissible in evidence. Empress v. Gann Shankar 
(1) and Ktxlasitvi Putter |2J, referred to. 

[R., P.L.R. U9C0) 63i66) (Cr).) 

The facts of this case sufficiently appear from the order of the 
Court. 

Alston, for the applicant. 

The Officiating Government Advocate {Byves), for the Crown. 

ORDER. 

Banbrji, J. — The applicant, Zakir Husain, has been convicted, under 
8. 193 of the Indian Penal Code, upon the two following charges : — 

First, that on or about the 30th July 1898, he fabricated the special 
diary of July 29th, in the case of Queen-Empress v. Balia and others, so 
as to make it appear that the list of stolen property was furnished on 
that date ; and, secondly, that [ 160 ] on or about the 4th of August, in the 
Court of the District Magistrate, in the same case, he stated that the list 
of stolen property was furnished before the search and arrest of the 

accused. 

The conviction and sentence have been affirmed by the learned Ses- 
sions Judge on appeal. It is urged that the conviction on each of the two 
charges is bad in law. In my opinion the contention is valid. 

* Criminnl Rovisioo No. 600 of 1898. 

(2) 6 M.H.G.R. 378. 


(1) 6 A. 42. 
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The facts found are these : — The house of one Ranjit was broken into 
by burglars, who carried away some of his property. He made a report 
of the burglary at the Btah Police Station. The applicant, who was the 
second officer at that station, suspected Balia and others, and searched 
their houses. He discovered certain property, and after having done so, 
caused Ranjit to give him a list of the property stolen from his house, so 
as to make it correspond with the articles found in the houses of Balia and 
others. This was on the morning of the dOth July 189S ; but in his special 
diary of the previous day, the 29th, he entered a list of stolen property 
as given to him on that date before the search. It is in respect of this 
entry in t he special diary that the applicant has been held guilty of having 
fabricated false evidence as defined in s. 192 of the Indian Penal Code. 

In luv oninion the conviction for that offence cannot be maintained. 
In order to constitute the offence of fabricating false evidence, three things 
must exist : — First, that the entry or document in question is false ; second, 
that the false entry or document was made with the intention that it may 
appear in evidence in a judicial proceeding, or in a proceeding taken by 
law before a public servant as such, or before an arbitrator ; and, third, 
that so appearing in evidence it may cause any person who in such pro- 
ceeding is to form an opinion upon the evidence to entertain an erroneous 
opinion upon a material point. Where any of these elements is wanting, 
the offence is non that of fabricating false evidence. As two of the ele- 
ments of the offence are that [161] the false document is intended to 
appear in evidence, and that when it so appears in evidence it 
should cause a judicial officer, or other public servant, or an arbitrator, 
to form an erroneous opinion upm a material point, it is clear that 
the document must be cipible of being used iu evidence. The 
offence of fabricating false evidence cannot therefore be committed 
in resnect of a document which is not admissible in evidence. This 
view is supported by the ruling of this Court in Empress v. Giuri 
Shankar (1) and that of the Ma Iras High Court in Keilasum Putter (2) to 
wliich the learned counsel for the applicant has drawn my attention. 
The document which the apnlicaot, Zakir Husain, is said to have fabricated 
is a Police special diary, which under s. 172 of the Code of Criminal 
Procedure, is not evidence. It was held by a Full Bench of this Court in 
(Jiieen-Empress v. Mannu (3) that " entries in the special diary cannot by 
themselves be taken as evidence of any date, fact or statement therein con- 
tained.” The diary may, it is true, bs used by a Police officer for the 
purpose of refreshing his memory, or it may be used for the purpose of 
contradicting the Police officer who made the entries which it contains ; but 
the entries by themselves are not evidence, and therefore a special diary is 
not a document which is capable of being used in evidence. The learned 
Sessions Judge is wrong in holding that the entry in the diary could be 
referred to in support of the allegation that the list of the stolen property 
was produced before the discovery of the property. The entry could not be 
used as corroborative evidence, and this is conceded by the learned Govern- 
ment Advocate. He contends that it is the intention of the Reused 
which is the gravamen of the charge, but hs loses sight of the fact that not 
only must the accuse-! inten i that the document may appear in evid^ce, 
but' the document must be such as may appear in evidence before the officer 
who is to form an opinion upon the evidence. [162] A document which is 
inadmissible in evidence can never be produced for the purpose of enabling 


(1) 6 A. 42. 


(2j 5 M. H. 0. R. 373. 
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an othcer to arrive at any conclusion, erroneous or otherwise, upon a 
relevant point. A special diary, ^Yllich can never be used as evidence, 
cannot be produced for the purpose mentioned above, and therefore tiie 
offence of fabricating false evidence cannot be committed in respect of it. 
Whether the accused in this case committed the offence punishable under 
s. 218 of the Indian Penal Code, or any other offence, it is unnecessary 
at present to decide. But I am of opinion that his conviction for the 
offence of fabricating false evidence cannot be sustained. 

The conviction of the accused upon the second charge, namely, that 
of giving false evidence, is equally unsustainable. The charge itself as 
drawn is very defective. It does not set out the particular statement in 
respect of wliich the accused is charged with perjury. It only states the 
substance of what the accused is said to have stated in his deposition. As 
the accused pleaded not guilty to the charge, it was the duty of the 
prosecution to prove the particular statement which the accused was charged 
with having made falsely. For this purpose the deposition itself ought to 
have been pub in evidence and formally proved. This was not done in 
this case, and there is absolutely no evidence on the record to prove 
that the accused made any statement on the 4th of August, and, if he made 
any, what that statement was. I am unable to follow the observation of 
the learned Sessions Judge that the “ Court could take judicial notice” 
of the deposition, and that the accused “did not, and could not, deny 
having made it.” When the accused pleaded not guilty he did deny 
everything. If by the judicial notice to which the learned Judge referred 
he meant the provisions of s. 80 of the Indian Evidence -Act, he was 
clearly in error. Even if the alleged deposition of the 4th of August 1898 
had been produced in evidence, it would not have been admissible against 
the accused unless it was proved that it was he who gave the deposition 
and made the statement [ 163 ] which was the subjectof the charge. The 
mere production of the deposition would not. under s. 60, have made it 
admissible. As the deposition was not produced and the identity of the 
accused with the person who gave the deposition was not proved, the charge 
* of giving false evidence was nob established. I may observe that the learned 
Government Advocate very properly abandoned this part of the case 
against the applicant. 

The result is, that the application is allowed, the conviction and 
sentence are set aside, and the applicant is acquitted of the offences with 
which he was chai’ged. I direct that he be at once released. 

The learned Government Advocate has asked me to order the trial of 
the applicant for the offence punishable under s, 218 of the Indian Penal 
Code. I do not deem it desirable to make any such order at present ; bub 
I may observe that this decision will not preclude the Magistrate of the 
District from taking any proceedings justified by law against the accused 
for any other offence with which the accused may be lawfully charged. 
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MISCELLANEOUS CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Kalian Mal (Plaintiff) v. Ram Kishen and others 
[Defendants.]* [22nd Deeembar, 1898.] 

Rerjulntion ^o. \ oMSTT {Ajmere Courts), s$. 18 el seqfi.^Reference by Commissioner of 
A j mere— powers of High Court ~ Jurisdiction. 

Held that where a point of law or a question as to the construction of a docu- 
ment is referred to the High Court bv an order purporting to be made under s. IH 
of the Ajmere Courts Regulation, the H-gh Court cannot consider whether the 

point referred arises in the case in which the reference before it has been niM 
or not ; but its functions are limited to pronouncing an opinion on any point 
which may be so referred to it. 

The facts of this case sufficiently appear from the order of the 
Court. 

Pandit Sundar Lai, for the appellant. 

Mr. W. K. Porter Devendro Nath Ohdedar, for the opposite 

partv. 

ORDER. 

[164] Blair and Burkitt, JJ. — This matter comes before us upon 
a reference by the Commissioner and District Judge of Aimere under 
the provisions of s. 18 of Regulation No. I of 1877. By that Regula- 
lation the Commissioner is empowered to ask from this Court a ruling 
upon a question of law, or, amongst other things, upon the construction 
of any document. The point at issue is a narrow one. The plaintiff m 
the suit is the representative of a mortgagor who mortgaged with posses- 
sion a house and its aopurtenances in suio in 1828. Several documents 
purporting to be sub-mortgages with possession were executed. In 
the series of mortgagees and sub-mortgagees and assignees the defendants 
in the suit are the last. Their names are Ram Kishen and Kishori Mal. 
To the mortgagor’s suit for redemntion they set up the protection o 

art. 134, sch. II of Act No. XV of 1877. It was contended on behalf of the 
plaintiff that the case fell within the operation, not of art. 134, but of the 
general rule provided for by art. 148 of the same Act. Article 134 is in the 
following words : — “ To recover possession of immoveable property convey- 
ed or bequeathed in trust, or mortgaged, and afterwards purchased from 
the trustee or mortgagee for a valuable consideration.*' The question 
put bo this Court is, whether the transfer made to the present defendants 
by their predecessor in title, Raj Mal, as evidenced by the deed dated t e 
9th of April, 1883, was a sale of proorietary rights, or only an 
meat of the limited rights held by the vendor in the property . 

It is to be observed that the vendees set up a protection 
mortgagor’s right of suit to 12 years in place of the period ^ 

art. 148, which is 60 years. It is manifest, and there is abundant aut o- 
rity for the proposition, that it is incumbent upon them to bring 
selves strictly within the provision of art. 134. They must first 
show that the document which confers title upon them is one wmc 
purports to convey an absolute proprietary right, and they 
show that an absolute proprietary right, and nothing less is what e 
believed that they were buying. If thev fail to establish either o es 

• Miscellaneous No, 37 of 1898. 
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conditions they fail to briog themselves within the [165] protection of 1898 
ait. \\e have had the sale deed translated and have heard argu- Dec 22. 

ments upon its terms, and we are unable to discern in that document 

any single provision or any single expression which would be applicable MlSCEL- 
on y o a sa 0 of full proprietary interest. The vendor nowliere asserts LANEOUS 
that he lumse f possesses such full proprietary rights. Indeed tiiere are ttvit 

provisions m the document grantin:; in exoress words the right to inhabit, 

the right to let to tenants, and the right to alienate, which would be 21 A. 163=* 
supertiuous if the preceding provisions of the document had conveyed an 19 A.W.N, 
absolute title m full. We are satisfied then that the defendants cannot (1899) i. 
claim the benefit of art. 134. 

We have been invited by ]\Ir. Porter to consider the question whether 
the matter upon which our ruling is sought did really arise in the case. 

^0 aie of opinion that we should be exceeding our functions if we entered 
upon such an inquiry. The provisions of the Regulation are, that a cer- 
tain judicial officer may ask from us a ruling on a specific point or points 
of law arising out of an appeal which has been heard by him and upon 
which he has expressed his own opinion. We have no roving commission 
to enter upon the merits of the case in any other respect. 

Our answer to the question put to us is, that the transfer made by 
Raj Mai, dated the 9th of April 1883, was not a sale of proprietary rights, 
and can therefore only have been an assignment of the more' limited 
rights possessed by the vendor as sub-mortgagee. The costs of this hear- 
ing will be costs in the appeal. 


21 A. 165 = 19 A.W.N. (1899) 8. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr, Justice Aikman. 

Anwari Begam (Defendant) v, Nizam-ud-din Shah (Plaintify) 

[23rd December, 1898.] 

Uuhaviviadan Lata— Gift-Possessum— Gift of property attached by the Collector tor 

arrears of revenue— Act No. XIX of 1873 {N,W.P. Land Revenue Act), s. 154. ^ 

Held thfit it was possible to makes gift, which should be valid under the 
Muhammadan aw. of property which had b‘«n attached by the Collector (or 
[106] arrears o revenue under s. 151 o( Act No. XIX of 1873. All that was 
necessary to a valid gift was that the donor should transfer possession of such inter- 
est as he had at the time of the gift : it was not necessary that he should transfer 
possession of the corpus of the property. Mullick Abdool Guffoor v. Muleka (1) 
Mahomed Buksh Khan y. Hu^etm Bibi ( 2 ). Rahim Bakhsh v. Muhammad 
Hasan (3). and Mohinudtn v. Manchershah (4) referred to. 

’ ^^1?02”] ^ ^ (736) = 12 Ind. Cas. 225 ; 8 Ind. Cas. 717 (718) ; D., 36 P.L.R, 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Messrs. T. Conlan and S. Amiruddin and Pandit Sundar Lai, for the 

appellant. 

Mr. Abdul Majid and Maulvi Ohulam Mujtaha, for the respondent. 

• First Appesl, No. 149 of 1896. from an order of Syei Siroj-ud-din, Subordinate 
Judge of Agra, dated the 5th February 1896. * 

(1) 10 0.1112. (2)15 0.684. (3) 11 A. 1. (4) 6 B. 650. 
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JUDGMENT. 

Blair and Airman, J J. — This is an appeal arising out of a suit broug hfe 

bv Nizam-ud-aic, a minor, through his mother and certified guardian, to 

set aside a deed of gift which was executed by Ghulam Jilani, the grand- 
father of the minor, in favour of toe appeUant Anwar Begam, daughter 
of Ghulam Jilani. and to recover possession of one-half of the property 
covered bv the deed, of which, it is said, the donee assumed possession on 
Ghulam jilani's death. Mesne profits are also claimed. Two transferees 
of separate portions of the property from the donee are made defendants 
to the suit. One of these, Behari Lai, who purchased a PovUon ot the 
property from Anwari Begam, has filed a seoarate anpeal. The other 
transferee defen^iant was a mortgagee of another part of the property and 

has not appealed. 

it -Ai * * * 


The deed, which it was sought to set aside, was executed by Ghulam 
Jilani on the 21st of October. 1891, and was registered by him at the ottce 
of the Sub-Registrar of Agra on the following day. The deed is Panted at 
pa^e 18 of the appellant’s book. In it tbe executant sets forth that he is 
the absolute owner of certain pronerty detailed in the deed, situated in the 
city of Agra and in certain villages of the Agra district; that he is 
about seventv >ears of age and has now become feeble and weak, and 
[167] that owing to the death of his three grown-up sons he has become 
much dejected, and that there is no certainty of this precarious lite. 
The deed goes on Therefore I have of my freewill and without any 
coercion or compulsion, while in a sound state of body and mind, “^de a 
gift of the whole of my property detailed below to my daughter, Anwa 
Be-^am, and put the donee in possession of tbe whole of the aforesaid pro- 
perU I have removed and severed my possession and 
connection from the said property.” Tbe deed goes on to provide that the 
donee shall pay the executant one hundred and twenty rupees annual y 
for his maintenance, either in monthly or half-yearly instalments as ma^ 
be convenient to the parties. Fading payment of this 
donor is empowered to recover it through the Court The prop V 
conveyed by the deed consists of a share in the village of Basaiya. m 
Agra district, a share in the village of Pingri, in the Muttra distinc , 
certain house property in the city of Agra. As stated above, t e 
was executed on the 21st of October, 1S91. The donor died on tbe 
of August, 1892, that is upwards of ten months after - 

the deed. Ghulam Jilani’s three sons had died m their father s 
Onlv one of them had left issue, namely, the present plaintm. a® 
mitled that, failing the deed of gift, Ghulam Jilani’s property wo^d on 
his death have been divided equally between his grandson, t P 
and his daughter, the defendant. The learned Subordinate ^ 
decreed the plaintiff’s claim upon grounds both of fact and 

impugned in this appeal. The argument urged dia-nute^ the 

appeUant divides itself into two main branches. The ^ 

conclusions of fact arrived at by the learned Subordinate J g . 
donor was not of “ disposing mind ” at the date of executing ‘^0 deed, 
and that he executed it under “ undue influence.” The secon 
the argument is a mixed one of fact and law. The Subordina » 

o^d that, as a matter of fact, possession had not m 
donor been given to. and accepted [168] by, Anwari Begam of the proper 

ties purporting to be conveyed to her in the deed of gift. 
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^ [After discussing the first of the conLentions mentioned above and 
coming to the conclusion tliat there was no evidence of mental incapacity 
or undue influence, the judgment thus continued : — ] 

Wo come now to the second branch of the argument which impeaclios 
the finding of the Subordinate Judge upon the question whether, in 
relation to the several properties purporting to be given by the deed, 
possession liad or had not, in fact and law. been given to the donee. The 
property conveyed by the deed of gift consisted in the first place of shares 
in two villages, namely, Pingri in the Muttra district and Basaiya, in the 
Agra district. The property in the village of Pingri was, prior to and at 
the date of the deed of gift, and, for all we know, during the remainder of 
the lifetime of the donor held under attachment by the Collector of tlie 
district for arrears of revenue under s. 154 of Act No. XIX of 1873. 
Upon that ground it was contended that the donor had himself no pos- 
session of this property, and was therefore, according to Muhammadan 
law, incapable of making a valid gift of it. The share in Pingri being 
thus in the hands of the Colleotor it was possible and legal for him, if the 
arrears had not up to that time been cleared by the usufruct, to retain 
possession of it for the maximum period of five years, from the 1st of July 
next after the attachment — vide s. 156 of Act No. XIX of 1873. It is clear 
that, although the donor had not actual possession, the ownership 
of the village had not passed away from him. It was open to him at 
any period to pay off the arrears and regain absolute possession of the 
property, and in any case he could not be kept out of possession for a 
longer period than five years. It was strenuously argue 1 by the learned 
counsel for the respondent that under the Muhammadan law a gifc could 
not be made of a share in a village which was the subject of sucli attach- 
ment The decision of this point brings us bo the cousideration of tho 
question, what property can form the subject of a gift according to 
[169] Muhammadan lawV In Grady’s Hamilton’s lledaya, a work of 
considerable, but not infallible, authority on Muhammadan law, wo find, 
at page 482 of the edition of 1870, the following definition under the title 
of hiba or gift : — ' Iliba in its literal senso signifies tho donation of a 
thing from which tho donee may derive a beriotit. In tho language of the 
law it means a transfer of property made immediately and without any 
exchange.” Again, in Baillie's Digest of Muhammadan Law, second 
edition, page 515, gift is defined as “ the conferring of a right of property 
in something specific without any excliango.” It is to he noted here that 
the word property is used by these two authorities without any limitation 
and is conterminous with what, according to the definition which is given 
of hiba in its literal sense, may form the subject of a gift, namely, some- 
thing from which the donee may derive a benefit. There is nothing, 
thorefore, in that definition to show that a Muhammadan cannot make a 
valid donation of a reversionary right. In Volume I of Ameer AH’s 
Muhammadan Law, second edition, page 58, it is said by that learned 
writer that *’ anything over which the dominion or the right of property 
may be exercised, or anything which can be reduced to possession, or 
which exists as a specific entity, or as an enforceable right, or anything in 
fact which comes within the meaning of the word vial, may form the 
subject of a gifc.” It was admitted in argument that property can, under 
the Muhammadan law, be validly conferred by gift, though it be not in 
the actual, or what is known as khas, possession of the donor, as, for 
instance, a share in a village in the occupation of tenants or held in farm 
by a lessee, it was not, however, admitted that property in tho possession 
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1898 of a usufructuary mortgagee was capable of such donation. We fail 
Dec. 23. entirely to understand how any distinction can be drawn between the 

case of a lessee and of a usufructuary mortgagee. It is equally difficult 

Appel- to detect any legal principle upon which a right to pi'operty held under 
LATE attachment by the Collector differs from a riglit to property held by a 

Civil lessee or usufructuary mortgagee. 

— ■ [170] From page 31 of Baillie’s Digest it appears that a valid gift 

21 A. 165= may be made of a debt in favour of a person other than the debtor. In 
19 A.W.N, the case of Mullick Abdool Guffoor v. Aliilekd (1), a gift of viQ>likci7i(i 
(1899) 8. rights, i.e., the right to receive an annual allowance, was upheld. In the 
case of Mahomed Buksk Khan v. Hosseini Bibi (2) the Privy Council up- 
held a gift of property which was not at the time of tlie gift in the donor s 
possession. It was held in that case that as the donor “ had done all 
that she could to perfect a complete gift which was attended with com- 
plete publicity, and as the donee hid afterwards obtained possession, the 
fact that the donor had been our. of possession and therefore had not 
delivered possession did not of itself invalidate the gift in favour of the 
respondent.” There is a decision of the Bombay High Court in the case 
oi Mohinndinv. Manchershah (3), in which two Judges held that the 
owner of property which was in the possession of a mortgagee could 
not, under the Muhammadan law, make a gift of it. Kemball, J., dissent- 
ed from this view. With reference to this case it was remarked by 
Mahmood, J., in the case of Rahim Baksh v. Michammad Hasan (4) : 
— “ I may respectfully say that it probably carries the rule as to seisin too 
far.” Mr. Ameer All, at page 61 of the aforesaid volume, says, with refer- 
ence to the case of Mohinudin v. Manchershah : — *' The view taken by the 
majority of the Judges is founded upon an erroneous impression of Hanafi 
law, under which seisin is requisite for hypothecation. According to the 
correct view of the Hanafi doctrice on the subject, there is nothing to 
preclude the mortgagor from granting his equity of redemption to 
another.” 

There is no doubt that the priooiple of Muhammadan law is that 
possession is necessary to make a good gift; but the question is, possession 
of what ? If a donor does not transfer to the donee, so far as he can, all 
the possession which he can transfer, the gift is not a good one. As we 
have said above, there is, in our [171] judgment, nothing in the Muham- 
madan law to prevent the gift of a right to property. The donor must, 
so far as it is possible for him, transfer to the donee that which he gives, 
namely, such rights as he himself has ; but this does not imply that where 
a right to property forms the subject of a gift, the gift will be invalid 
unless the donor transfers, what he himself does not possess, namely, the 
corpus of the property. He must evidence the reality of the gift by 
divesting himself, so far as he can, of the whole of what he gives. Now 
as to the village Pingri, we find that within a fortnight after the gift 
the donor went to Muttra, in which district the village of Pingri^h 
situated, and stated on oath before the Assistant Collector asfoUows: I 

have transferred my share in the village Pingri to Musammat Anwan 
Begam, under a deed of gift dated the 21st of October, 1891, and have put 
her in possession of the said property like myself. I wish that by removal 
of the name of me, the donor, the name of the donee may be entered in 
the Government papers.” The usual proclamation and inquiry followed, 
and it is admitted that in January, 1892, the donor’s name was removed 

(1) 10 C. 1112. (2) 15 C. C84. (3) 6 B. 650. (4) 11 A. 1 (10). 
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Government records as proprietor 
of the share in Pingri. The donor could not give actual possession 

rt shai^, as it was at the time held under attachment by the 
Uollector. But it appears to us that, so far as he could, he took the 

stops necessary to put Anwari Begara in his shoes, and she, in point of 
fact, took Iiis place. 

We now come to consider the case as it Prelates to the giving of pos- 
session of the share in the village Basaiya. The learned counsel for the 
respondent laid stress upon the fact that proceedings were not taken to 
obtain mutation of names in respect of this share until the 14th of April, 
1892. The fact, however, remains that those proceedings were taken at 
the instance of the donor, and in order expressly to give effect to his gift, 
and were comj)leted in his lifetime. We consider that where possession 
is transferred by a donor to a donee in pursuance of the deed of gift 
previously executed, the provisions of the Muhammadan law are [172] 
satisfied and delay is immaterial. The delay which took place was ex- 
plained by the learned counsel for the appellant as to some extant refer- 
able to the fact that the deed of gift had been filed in the Muttra 
proceedings which did not terminate until January 1892, and there was 
consequently a delay in getting the document from tiiat district for the 
initiation of proceedings in relation to the village in the Agra district. It 
is nob to he forgotten that the decision of the Eevenue Court in mutation 
proceedings is based upon a transfer of possession effected before mutation 
takes place. Upon the weight to be attached to the decision of the Reve- 
nue Courts in such proceedings, the following observations of the Privy 
Council in the case of Muhammad Mumtaz Ahmad v. Ziihaida Jan (1), 
may be quoted : — But the order for mutation is important as showing 
that no objection was made to the mutation, and that the I'eport of the 
patwari, made during the lifetime of Zahur, as to the execution of the 
deed of gift and of the transfer of possession under it, which had been 
adopted by the tahsildar, was also adopted and acted upon by the Deputy 
Collector.” 

We will now consider the documentary evidence relied on by tho 
plaintiff as showing that, notwithstanding the deed of gift and the asser- 
tions contained in it as to the donor having put the donee in possession of 
the property, the donor himself continued in possession, exercising all tho 
rights of ownership. In the first place copies are filed of plaints and 
decrees in suits brought by Ghulam Jilani against tenants in the village 
of Basaiya for arrears of rent. All these plaints were filed on the 1st of 
February, 1892, and were for the recovery of the arrears of rent for 
the kharif instalment of the year 1299 F. In them the cause of action 
is described as arising on dates ranging from the first to tho 10th of 
November, that is, by far the major portion of the rent had accrued 
before the date of execution of the deed of gift. We note also that 
in all the plaints Ghulam Jilani describes himself, not as zamindar 
bub as lambardar, and we have no [173] information as to the date upon 
which he ceased to be lambardar. Another circumstance is, that all 
these suits were instituted before the mutation of names had been made, 
at a time when Ghulam Jilani s name still appeared in the revenue 
record. The same observation applies to certain ejectment proceedings 
taken by Ghulam Jilani against tenants in Basaiya. In this connection 
we may quote another passage from the judgment of their Lordships 
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(1) 11 A. 460 (477). 
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of the Privy Council in the case of Muhammad Mumtaz Ahmad 
V. Zubaida Jan, referred to above, most of the incidents of which 
bear a remarkable resemblance to those of tbe case now before us. 
At page 477 of the judgment their Lordships say: — “The reasons of the 
Subordinate Judge in support of his finding that the donee died before 
she obtained possession are weak and unavailing. First, he relies upon 
five decrees in suits brought in the name of Himayat Fatima for rent 
which accrued after the date of the deed of gift, and also upon one 
payment of revenue made in her name on the 26th November 1879, but 
the suits were commenced and the revenue paid before the mutation of 
names in the Collector’s office, at a time when actions for rent and 
payment of revenue would in all probability be brought and made in the 
name of the ! erson entered as the proprietor in ihe Collector’s book.” 
In this case also two receipts for revenue paid in the name of Gbulam 
Jilani are relied on. One of these for Es. 200 is dated the 4th of May* 
1892. The sum purports to have been received from Ghulam Jilani as 
lambardar and on account of the rabi instalment of 1291F. At the time 
of that payment Gbulam Jilani’s name stood in the Government books as 
the proprietor of the share and also as lambardar. The second receipt is 
dated the 18th of July. 1892, and is for Es. 24-14-3. The money purports 
to have been received from Ghulam Jilani, lambardar, on account of 
revenue ; miscellaneous items. At the date of this payment mutation 
proceedings had terminated. Anwari Begam’s name having been_ substi- 
tuted for Ghulam Jilani’s on the 23rd of June 1892 ; but tbe receipt does 
not show on account of what instalment the money was paid, and from 
the amount of the payment and its date we have little £174] doubt that 
it was on account of a balance due in respect of some instalment previous 
to the mutation of names. 

Applying the criticisms of tbe Privy Council in the above case, 
we think that the above evidence does not negative the abandonment 
by the donor to the donee of his possession in the village of Basaiya. 
As to the positive evidence to prove the donee’s possession of the above 
share in the lifetime of the donor, we attach great weight to entries in the 
diary of a deceased patwari, produced by his successor, one of which is 
dated the 28th of June, 1892. These show that the agent of the donee 
was on her behalf exercising proprietary rights in the village prior to the 

decease of the donor. e ^ • 

The above entries strongly corroborate the genuineness of certain . 

leases granted by the donee’s agent, on which doubts have been 

it appears to us on insufficient grounds — by the lower Court. We 

have examined these documents and are unable to agree with 
expressed by the learned Subordinate Judge regarding them. We nnd 
that transfer of possession of the share in Basaiya did take place m the 

donor’s lifetime. , , 

The third property, tbe subject of the deed of gift, is ‘'he house 
property in the city of Agra. It is contended on behalf 
that a part of the property purporting to be conveyed by the deed ot 
gift had been the subject of a suit brought by Ghulam Juani upon 
the 19th of April, 1892, in which he claimed to be the owner m possession 
of the property sued for. We have examined all details and descriptions 
bv metes and bounds, and a map of the house property in question, and the 
respondent has failed to satisfy us as to the identity of the property sued 
for in the plaint above mentioned with any part of the property covered 
by the deed of fgift. A tenant of this property was called as a witness 
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and a number of endorsements upon the back of the lease to this tonant, 1898 
puipoitmg to be acknowledgments of receipts by the lessor of rent from Deo> 23 . 

him, were relied on. It is contended, and is no doubt true, that the oral 

statements made by the witness do not correspond therewith in relation to Appel- 
the ainoiints [175] due and payable by him in respect of this house property. IiATE 
We think there is possibly an explanation of the discrepancy, but we find OlVIL. 

it unnecessary to arrive at a conclusion upon that matter. In our opinion, 

if the receipts for rent had been forgeries or interpolations for the purposes 

of this case, they would have purported to be signed by some person on A.W.N. 

behalf of the lessor. We are also satisfied that if the story of the witness (1899) 8, 

bad been a concocted story, it would have beeu made to coincide 

accurately with the documentary evidence in possession of the party who 

called him. We therefore find that the gift of the house property is not 

invalid for lack of possession by the appellant here. The result is that 

the appeal is allowed, the decree of the lower Court is set aside, and the 

plaintifif’s suit is dismissed with costs. The appellant will have her costs 

of this appeal. 

Appeal decreed. 

21 A 173 = 19 A.W.N, (1899) 14. 

APPELLATE CRIMINAL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 

Queen-Empress v. Soneju and others.* [3rd January, 1899.] 

Criminal Procedure Code, s. 28S— Admissibility of evidence — Statement of approver mad^ 
before committing Magistrate and afterwards retracted in tlie Court of Session, 

Pardon was tendered by a Magistrate to one of several persons who were being 
tried before him for dacoity. The pardon was accepted, and the person to whom 
it was tendered made a statement as a witness before the Magistrate. The case 
having been committed to the Court of Session, the approver in that Court totally 
repudiated his statement made before the l^Iagistrate. Held that this repudiation 
did not prevent the Sessions Court from considering the evidence of the approver 
under the provisious of s. 288 of the Code of Criminal Procedure. 

£R.. 2 L.B.R. 2U = 1 Cr. L.J. 483.] 

In this case twenty persona were committed for trial to the Court of 
the Sessions Judge of Jhansi charged with dacoity under s. 395 of the - 
Indian Penal Code. Out of these, twelve were convicted, of whom two 
were sentenced to transportation for lif<», and the remainder to rigorous 
imprisonment for ten years. 

[176] In the course of the inquiry preceding the Sessions trial one 
of the accused, Jujhar Singh, was offered a pardon by the committing 
Magistrate. He accepted the offer, and made a statement at considerable 
length, naming all the accused, and giving a minute account of the 
manner in which the dacoity was carried out. This statement was 
repeated a few days Uter. In the Court of Session, however, Jujhar Singh 
absolutely denied his previous statements. He asserted that ho had been 
induced to make them by torture practised upon him by the Police, and 
that even while he was in the midst of making his second statement be- 
fore the committing Magistrate, a Police officer had taken him outside the 
Court-room and threatened him with a renewal of the treatment to which 
he had been formerly subjected. 

* Ocimiual Appeal, No. 1059 of 1898. 
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Concerning the evidence of this witness the Sessions Judge recorded 
the following opinioQ : — “ Although, however, the above testimony corrobo- 
rates the statements made by Jujhar Singh and the confessions made by 
Mazbut Singh and Jaggat Singh in the committing Magistrate’s Court, yet 
I am afraid that the former statements cannot be used as evidence against 
the accused in this Court. The ruling in Qiceen-Empress v. Nagu (1) very 
clearly lays down that where, in the Sessions Court, a person to whom a 
pardon has been tendered in the committing Court, in consequence of which 
he made a full confession implicating himself and another person of murder, 
retracts and disavows that confession, the latter is no evidence in the trial. 
Straight, J., in ^Jmprcssv. A?a 02 ara (2) says that he entertains the gravest 
doubts wliether s. 288 of the Criminal Procedure Code was ever intended 
to apply to the case of an approver who has made a deposition before the 
Magistrate, but in the Sessions Court withdraws it in toto upon the 
allegation that it was not a voluntary but an enforced statement. In 
the light of (hose inilings I am unable to take upon myself the res- 
Donsibilitv of admitting in evidence, under s. 288 of the Criminal 
[177] Procedure Code, the depositions made by Jujhar Singh in the 
preliminary inquiry, whatever my own opinion may be of their truth.” 

On appeal from the convictions under s. 395 of the Indian Penal 
Code the question of the admissibility of the statement of the accomplice 
Jujhar was discussed. 

The Officiating Government Advocate (Mr. A. [E. Eyves), for the 
Crown. 


JUDGMENT. 


The Court (StraCHEY, C. J., and Knox, J.) held that there was 
nothing in the previous rulings of the Court which would make inadmis- 
sible, under s. 288 of the Code of Criminal Procedure, the statement of the 
approver made before the Magistrate. 


21 A. 177 = 19 A.W.N. (1899) 19. 

EEVISIONAL CRIMINAL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knax. 


, Queen-Empress v. Lalit Tiwari and others.’*' [4th January, 1899.] 

BuUs of Court of Vie iWilJanuary 1898. rule 83 — Finality of judgment or order of the 
Bigh Court — Judgment or order not complete until sealed. 

Held that a judgment or order of the High Court is not complete until it is 
sealed in accordance with rule 83 of the Rules of Court of the 18th January 189^ 
and up to that time may be altered by the Judge or Judges concerned therewith 
without any formal procedure by way of review of judgment being taken- 

[P., 27 A. 92 (94) = A.W.N. (1904) 195 ; Rel., 38 C. 828=13 Or. L.J. 120=13 Ind. Oas. 
776 ; D., lOC.L.J. 80 (81) = 3 Ind. Oas. 393.] 

A reference asking for an enhancement of sentence being before a 
Judge of the High Court, the Judge wrote an order declining to interfere, 
and signed and dated it. Subsequently, on the same day, the Judge 
reconsidered that order and erased it, substituting therefor an order 
calling upon certain convicts to show cause why the sentences passed 
upon them should not be enhanced. When the case came up for disposal 

* Criminal Reference, No. 656 of 1898. 

(1) 11 A.W.N. (1891) 184. (2) (1881) 2 Leg. Rem, 170. 
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on the return of the notice to sliow cause, Mr. Amiriiddin, for the persons 
called upon, contended that the Judge had no power to change the 
oi'der which had been originally written and signed by him, except on 
[178] application for review of such order. 

JUDGMENT. 

On this point the Court (Strachey, C. J., and Knox, J.) held that, 
having regard to the rules of the Court, a judgment was not complete until 
it was sealed, and that until a judgment was s'aled it might be altered by 
the Judge concern* d without the necessity of having recourse to any formal 
procedure by way of review of judgment. 


21 A. 178»19 A.W.N. (1899) 23. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Ball! Rai and others (Defendants) v. Mahabir Rai (Plaintiff).^ 

[5th January, 1899.] 

Coxirl~fee - Act No. VII of 1870 [Court Fccs Act), s. 5 ; ^c/t. ii, art. \l-^Lctters Patent, 
s. 10 — Appeal from an order of remand under s. 562 of tlie Code of Civil Procedure, 

Held that in an appeal under s. 10 of the Letters Patent from an order of a 
single Jadge of the Court remanding a case under s. 562 of tho Code of Civil 
Procedure the proper Court fee is Rs. 2. 

This was a reference to the Taxing Judge of the Court under s. 5 of the 
Court Fees Act, 1870. An appeal had been filed under s. 10 of the Letters 
Patent from an order of a single Judge of the Court remanding a case 
under s. 5G2 of the Code of Civil Procedure, and the memorandum of 
appeal was stamped with a Court fee stamp of Rs. 2. On this memorandum 
of appeal being laid before the stamp reporter of the Court, the following 
report was made : — 

“ 1 stamp Rs. 2. 

“ In time up to 15th September 1898. 

“ This is an appeal under s. 10 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice Banerji remanding the Second Appeal 
No. 531 of 1897, under s. 562 of the Code of Civil Procedure. 

“The appellants pay Rs. 2 only as court fee. The question is, whether 
a court fee of Rs. 2 paid is sufficient. Tho valuation of this appeal is 
Rs. 240, so also was that of the Second Appeal, on which an ad valorem fee 
of Rs. 18 was paid. 

[179] ‘ ‘ There have been similar appeals under s. 10 of tho 
Letters Pa^ent from the judgments remanding cases under s. 562 of the 
Code of Civil Procedure, on which an ad. valorem fee has always been 
paid. A new question has arisen now. Mr. Haribans Sahai, vakil 
for tho appellant, contends that as Rs. 2 is paid on an appeal to 
this Court from an order passed by lower Courts under s. 562 of the 
Code of Civil Procedure, the fee of Rs. 2 paid on the same principle is 

sufficient. 

“ I am really in doubt, but beg to submit the following two points 
for tho consideration of the Taxing Oflficer : — 

“ (l) That the Civil Procedure Code makes a distinction between 
orders and decrees, and hence when appeals are filed from orders 

* Appeal No. 25 of 1898 under s. 10 of the Letters Patent. 
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under s. 588 of the Code of Civil Procedure, Es. 2 is paid, but under 
the Letters Patent appeals are filed from judgments and not from orders 
or decrees. 

“ (2) That since the establishment of the High Court, the same 
amount of fee as paid in Second Appeals has hitherto been paid on appeals 
under the Letters Patent, -whether the judgments appealed from dismissed 
the Second Aupeals in default or remanded them under s. 562 of the 
Code of Civil Procedure.” 

On this report the Taxing Officer made the following reference to the 
Taxing Judge: — 

“In this case an appeal under s. 10 of the Letters Patent has been 
filed against the judgment of Mr. Justice Banerji in Second Appeal No. 531 
of 1897. For the purposes of this reference I quote the words of the 
judgment which appear necessary : — ‘ I set aside the decrees of the Court 
below and remand the case under s 562 of the Code of Civil Procedure, 
with directions to re-admit it under its original number on the register, 
and try it according to law on the merits.” 

“ The appeal against this judgment has been filed on a Ks. 2 stamp, 
and the stamp reporter brings to notice that hitherto appeals such as 
these have always been presented on an ad valorem fee. The appellant s 
counsel contends that a Court fee [180] of Rs. 2 is sufficient, and 
that an appeal to this Court from an order passed under s. 562 of the 
Civil Procedure Code by a lower appellate Court can be filed on a Es. 2 
stamp. I am of opinion that the stamp oi Es. 2 is sufficient, and that the 
practice hitherto prevailing of realizing Court fees ad valorem in Lettei’S 
Patent appeals against a judgment formulating an order under s. 562, 
Civil Procedure Code, is wrong. 

“Under s. 588, Civil Procedure Code, cl. 28. the directing of a 
lower Court to re-admit a case under s. 562 is an ‘order’. It is not a 
decree [vide s. 2 of the Civil Procedure Code). According therefore to 
sch. ii, art. 11 of the Court Fees Act. the present appeal being one not 
‘from an order rejecting a plaint, or from a decree or order having the 
force of a decree’ a fee of Rs. 2 is sufficient. 

“ The language of s. 10 of the Letters Patent does not affect the 
matter in issue. It is provided in that section that an appeal shall lie against 
the ‘judgment’ of one Judge, (etc., etc.). A ‘judgment’ means the statement 
given by the Judge of the grounds of a decree or order, and in appeals for 
the purpose of determining jurisdiction, or the amount of Court fee pay- 
able, regard is bad, not to the judgment as a judgment, but as to whether 
it embodies a decree or an order. 

“ I consider the matter one of general importance, and particularly so 
as the practice which has obtained hitherto seems to me to be 1.° 

law. I accordingly refer the case to the Taxing Judge under s. 5, Act Vll 

of 1870.” 

On which this order was passed : — 


ORDER. 

BURKITT, J. — I think a Court fee of Rs. 2 is sufficient. That i3 the 
fee leviable on an appeal against an order of a Disfrict Court remanding 
a case under s. 562 of the Code of Civil Procedure. I know of no reason 
why a higher fee should be leviable on a memorandum of appeal against 
an order of a similar nature passed by a Judge of this Court. The word- 
ing of the Letters Patent does not affect the question. 
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21 A. 181 = 19 A.W.N. (1899) 15. 

[181] EEVISIONAL CRIMINAL. 

Before Sir Arthur Slrachey, Kt., Chief Justice, and Mr. Justice Knox. 

In the matter of the petition of Madho Ram.*^ 

[6th January, 1899.] 

Act No. XVlll of 1^19 (Legal Practitioner's Act), s, dG— Order including a person's 
name in the list of touts — Revt.fion— 24 and 25 Vic., Cap. CIV, s. 15 — 
Powers of superintendence of the High Coitrt. 

Held that iu the case of an order passed under s. 36 of Act No. XVIII of 1879, 
the High Court could only interfere in the exercise of the powers of superintendence 
conferred upon it by s. 15 of Ihe Indian High Courts Act, 1861, and that it would 
not interfere oven then, where the sole ground upon which its interference was 
asked for was that the decision of the District Judge was against the weight of 
the evidence. 

[R., 31 A. 59 = 6 A. L.J. 22= A.W.N. (1908) 279 = 1 Ind. Cas. 143; 11 C.L.J. 513 = 11 
Cr.L.J. 320 (322)=6 Ind. Cas. 327; 10 Cr.L.J. 443 = 3 Ind. Cas. 977 = 11 P.R. 
1909 = 115 P.L R. 1909 = 28 P.W.R. 1909 Cr.; P.L.R. 1900 17 (18) Cr.; 22 
P.R. 1904 Cr. = 108 P.L.R. 1904.] 

In this case, the committee of the local Bar Association at Saharan- 
pur having represented to the District Judge that certain persons named 
by them were persons against whom action ought to be taken under s. 36 
of the Legal Practitioners’ Act, the Judge took evidence and heard such 
of the persons proceeded against as appeared and tendered evidence in 
their own exculpation, and finally recorded an order, the substance of 
which, so far as the present report is concerned, is as follows : — “ As to 
the other four men, against Madho, Sri Ram, and Sajjad Husen, there is 
ample ground for concluding that they are touts. This would appear from 
the evidence of their own witnesses almost as clearly as from their general 
reputation as evidenced by members of the local Bar.” ^ * 

“ The result is that I order that the following men be proclaimed as 
touts, viz.: — 

“ Bhura, age 35, Gujar, residence Ohandanpur. 

“Madho, age 35, son of Ganpat Rai, mahajan, of Saharanpur. 

“ Sri Ram, age 34, son of Parbhu Lai, mahajan, of Saharanpur. 

“ Sajjad Husen, age 28, son of Zulfikar Ali, Syed, of Saharanpur. 

[182] ‘ ‘ The names of these men will be posted in my Court and in 
every Court subordinate to mine in the Judicial Division, and I hereby 
order, under s. 36 (4), Legal Practitioners’ Act (Act No. XVIII of 1879) as 
amended by Act XI of 1896), that the above-mentioned men be excluded 
from the precincts of each of the Courts above-mentioned.” 

Against this order Madho Ram applied in revision to the High Court. 

Mr. G. P. Boys, for the applicant. 

JUDGMENT. 

StRACHEY, 0. J. (Knox, J. concurring) : — This is an application to 
the Court to set aside an order passed by the District Judge of Saharanpur, 
under s. 36 of the Legal Practitioners’ Act, XVIII of 1879, as amended 
by s. 4 of Act No. XI of 1896. That order of the District Judge was an 
order including i he name of this petitioner in the list of persons proved 
to the saMsfaccion of the Judge habitually to act as touts. The only 
ground stated in the petition to us is: — “ Because the finding is against 
the weight of the evidence.” We are of opinion that this Court ought not 
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1899 to interfere, on any such ground as that, with an order passed by a 
Jan. 6. subordinate Court under s. 36 of the Legal Practitioners’ Act. The law 

gives no right of appeal to this Court from any such order. As regards 

Eevi- revision, such cases ai’e clearly not criminal proceedings to which the 
SIGNAL revisional powers of the High Court under s. 439 of the Code of Criminal 
Criminal. Procedure, would apply. They do not fall within the powers of civil revision 

conferred by s. 6'22 of the Code of Civil Procedure. There remain only the 

21 A. 181= powers of siv erintendence confen*ed by s. 15 of the High Courts 
19 A.W.N. Under that section this Court has, no doubt, very wide powers of 

(1899) 18. superintendence over the proceedings of subordinate Courts ; and it is 

possible to imagine cases in which, in the exercise of those powers, it 
might he the Court's duty to interfere with an order passed under s. 36 of 
the Legal Practitioners’ Act. Although under s. 36 the Courts have an 
extremely large discretion in framing lists of touts and including the 
[183] names of particular individuals in such lists, the conditions pres- 
cribed by the section must of course be observed : for instance, no person’s 
name is to be included unless he has had an opportunity of showing cause 
against such inclusion, and in all cases the person must be proved to the 
Court’s satisfaction habitually to act as a tout, and must be so proved by 
evidence, whether of general repute or otherwise. Bub in considering 
whether tl>is Court should interfere in the exercise of its powers of 
superintendence, one must bear in mind, first, that the test prescribed 
by s. 36 is proof to the satisfaction of the Court framing the list and of 
no other tribunal; and. secondly, that it is settled that this Court is not 
competent, under s. 15 of the High Courts’ Act, to interfere with the 
order of a subordinate Court, merely on the ground of error in law or error 
in fact. Its powers of superintendence are not anplicable where the only 
question is whether the decision of the lower Court is against the weight 
of evidence. That is the only question raised by the present petition. It 
is admitted that there is evidence upon which the lower Court has acted 
— evidence on the one side and on the other. We must, therefore, decline 
to interfere, and must dismiss the application. 

21 A. 183 = 19 A.W.N. (1899) 22. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aiknuin. 

Raghdbans Kunwar and another {Defendants) v. Bhagwant 

Kunwar {Ptainiiff)." [11th January, 1899.] 

Hindu Lato — Hindu toidow — Maintenayice^Suit for arrears of maintenance — Discretto7i 
of Court in ailotoing arrears. 

\Vhore a Hindu widow sues for m'lintenance from the family and estate of her 
deceased husband, with arrears of such maintenance, the allowance of arrears 
of maintenance is a question for the discretion of the Court, and the Court, if it 
allows arrears of maintenance at all. will not necessarily allow arrears at the 
same rate as it may allow future maintenaooe, especially where the plamtin has 
made serious delay in bringing her suit for maintenance. 

[R., 16 C.P.L.R. 30 : 1 N.L.R. 33.] 

[484] The facts of this case sufiBoiently appear from the judgment of 
the Court. 

■ First Appeal No. 206 of 1896, from a deore of Baba PragDas, Officiating Subordi- 
nate Judge of Meerut, dated the 26th June 1896. 
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Tho Hon’ble Mr. Conlnn Munshi Ravi Prasad, for the appellants. 

Pandit BisJiavibar Nath, Pandit Moti Lnl Nehru and Pandit Baldeo 
Ram Dave, for the respondent. 

JUDGMENT. 

Banekji and A^K^^AN, JJ. — The plaintiff respondent, who claimt d 
to be the widow of Rao Partab Singh, brought the suit, which has given 
rise to this appeal, for a declaration of her right to maintenance out of the 
estate of the deceased, and for recovery of Rs. 10,480 as aiTears of 
maintenance, and Rs. 7,016*6-6 as interest on those arrears. She prayed 
that her maintenance should be declared to bo a charge upon the estate of 
Rao Partab Singh, which at the time of the suit was in the possession of 
the defendants appellants, who are the daughters of his adopted son, Rao 
Maharaj Singh. The plaint alleged that the plaintiff obtained her main- 
tenance from Rao Maharaj Singh, and after him from his widow, up to 8th 
July 1883 ; that subsequently to that date the piyment of her maintenance 
was stopped by Raja Ghansham Singh, who was appointed guardian of 
the minor daughters of Maharaj Singh and ruanager of the estate, and 
that in 1893 her right of maintenance was denied. 

The suit was defended upon various grounds, the principal of which 
was that the plaintiff was not tho widow of Rao Pai’tab Singh. Tho 
defendants denied the right of the plaintiff, not only to future mainte- 
nance, but also to the arrears claimed by her, and they further disputed 
the rate at which maintenance hnd been claimed. Tho Court below 
held it established that the plaintiff was the widow of Rao Partab Singh, 
and granted a decree in her favour for future maintenance at the rate of 
Rs. 80 a month, and for the arrears of maintenance claimed by her. 
It dismissed the claim for interest upon the arrears. It also granted 
the prayer that the maintenance should be a charge upon the estate. 

[183] The defendants have preferred this appeal, and the plaintiff 
has taken objection under s. 561 of the Code of Civil Procedure in re- 
gard to the dismissal of the claim for interest. In the momorandum of 
appeal to this Court the pleas taken in the Court below were reiterated, 
but the learned counsel for the appellants has conceded that upon the 
evidence on the record he cannot substantiate the first two pleas, which 
are to the effect that the plaintiff was not the wife, but was the concu- 
bine, of Rao Partab Singh. The learned counsel has not also disput- 
ed the rate at which future maintenance has been decreed to the plaintiff. 

The principal contention before us was, that the Court below should 
not have decreed arrears of maintenance to the plaintiff. The main 
ground upon which this contention was based was that the plaintiff bad 
advanced no claim in regard to the arrears for nearly eleven years, and 
that she had been living apart from her husband’s relations, and was be- 
ing maintained by her own relations. The learned counsel further con- 
tended that, even if the plaintiff was entitled to arrears of maintenance, those 
arrears should not be awarded at the rate decreed by the Court below. 

There can be no doubt that a Hindu widow is entitled to maintenance 
out of her husband’s estate, and is also entitled to claim arrears of such 
maintenance, even if she lives apart from her husband’s relatioos. The 
grant of arrears is, however, a matter withiu the discretion of the Cour^- 
and the Court may, for sufficient reasons, be justified in refusing to gi’anii 
any arrear or arrears at the rate claimed. As authorities for this vie^ 
we may refer to paragraph 417 of Mayne’s Hindu Law, and page 466 Oi 
the Tagore Law Lectures for 1879, and the authorities therein cited. In 
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this case we find from the evidence of the brother of the plaintiff that she 
was residing since 1883 with him, and occasionally with Rao Umrao 
Singh, who, according to the Subordinate Judge, has been promoting this 
litigation. From the evidence of the brother of the plaintiff it appears 
that the [186] additional expense entailed on him by reason of his support- 
ing the plaintiff was about Rs. 10 a month, so that the amount which has 
been decreed is far in excess of the sum which was necessary to meet the 
charges incurred for iier support. Having regard to this fact, and to the 
fact that for nearly eleven years the plaintiff made no claim whatever for 
her maintenance, leaving probably the defendants under the impres don that 
she had waived her claim for maintenance, we think that she is not entitled 
to be allowed arrears of maintenance at the rate at which maintenance has 
been fixed for her for the future. Having regard to the expense incurred by 
her bx'other in maintaining her, we think that if we allow arrears at the 
rate of Rs. 16 a month, that will be sufficient to meet the justice of the case. 
It has not been proved that the plaintiff incurred any debts for her main- 
tenance, and we see no valid reason for awarding to her the large sum she 
claims. We entirely agree with the learned Subordinate Judge that the 
plaintiff is not entitled to any interest on the arrears. We accordingly 
vary the decree of the Court below by reducing the sum allowed for arrears 
from Rs. 10,480 to Rs. 2,096, and we decl ire the plaintiff entitled to main- 
tenance at the rate of Rs. 80 a month, with effect from the 8th of June 
l893, the said maintenance being a charge upon the estate. As for the 
costs of the suit, we are of opinion that as the defendants improperly 
denied the plaintiff’s status as the widow of Rao Partab Singh, the defend- 
ants should bear their own coats and pay to the plaintiff her costs in the 
Court below in proportion to her success as now decreed. The defendants 
will bear their own costs of this appeal. We dismiss the objection under 
s. 561 wir.h costs. 

Decree modified, 

21 A. 187=19 A.W.N. (1899) 18. 

[187] APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr, Justice Aikman. 

Muhammad Abdullah Khan and another {Plaintiffs) v, Kallu 
AND ANOTHER [Defendants)* [12th January, 1899.] 

Civil Procedure Code, s. 639— Swii for a declaration that a certain piece of land iso 
grave-yard — Jurisdiction. 

Held that a suit for a deolaratioa that a certain piece of land was a grave-yard 
dedicated to the use of such persons as had no grave-yards of their own, and 
asking the Court to appoint a mutawalli and settle a scheme for the management 
of the grave-yard, was not such a suit as fell within the purview of s. 639 of the 
Code of Civil Procedure, Lakshmandas Parashramy. Ganpatrav Krishna (1) 
and Strinivasa Ayyangar v. ^frinivasa Swami (2) referred to. 

fP., 33 A. 660 (664)=8 A.L.J. 710 (714) = 11 lud. Cas. 36 (37/ ; 33 C. 789«10 C.W.N. 
881; R.,2 C.L.J. 431 (439).] 

The facts of this case sufficiently appear from the judgment of 
the Court. 

• First Appeal No. 237 of 1896, from a decree of A. M. Markham, Esq , District 
Judge of Meorut, dated the 19th August 1896. 

(1)8B. 366. (2) 16 M. 31. 
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MUHAMMAD ADDULLAU KHAN V. KALLU 

Maulyi Ghulam Mujtaba, for the appellants. 

Pandit Moti Lai, for the respondents. 

JUDGMENT. 

BankiuI and Aikman, JJ. — This is an iippeal by the plaintitTs to a 
suit wliich purported to have been brought under s. 539 of the Code of 
Civil Procedure, and was instituted in the Court of the District 
Judge of Meerut. Tlie allegation was that a certain piece of land was 
wakf property, being a grave-yard dedic ited to the use of pcsons who had 
no grave yards of their own, that the defendants had taken wrongful pos- 
session of the land, and that one of the defendants had sold it to the other. 
Tlie plaintiffs asked for a declaration that tlie land was endowed property, 
for the appointment of one of the plaintiff's or some other person as muta- 
walli of tlie property, for the framing of a scheme for the management of 
the property, for the ejectment of the defendant No. 1 from the land and 
for the making over of the land to the person who might be appointed 
mutawalli. The Court below has dismissed the suit on the ground that 
this was not a case to which s. 539 of the Code of Civil Procedure applied. 

In our opinion tlie learned Judge was right in holding that this 
suit did not come within the purview of s. 539. [188] That section 

contemplates the existence of an express or constructive trust creat- 
ed for publi’, charitable, or religious purposes. In this case all that 
is alleged is that the land in question is endowed property, and it is not 
alleged that there was any express or constructive trust in favour of any 
one. S. 539 cannot, in our opinion, apply to the case of property from 
which it is sought to remove a trespasser. This view is supported by 
the ruling of the Bombay High Court in Lakshmaiiclas Parashram v. 
Gfinpatrao Krishna (1), and of the Madras High Court in Strinivasa 
Ayyangar v. Strinivasa Stvami (2). It is clear therefore that the suit 
could not have been instituted in the Court of the District Judge under 
s. 539 of the Code of Civil Procedure. 

The learned vakil for the appellants has contended that even in the 
view which we have taken of the case, and which was taken by the 
learned Judge of the Court below, the plaint ought to have been returned 
for presentation in the proper Court, and the suit should not have been 
dismissed. It may be that some of the roliofs claimed are such that an 
ordinary Civil Court may not be competent to grant ; we do not decide 
this point ; but there are certainly other reliefs claimed which are clearly 
within the cognizance of an ordinary Civil Court, and for this reason we 
are of opinion that the learned Judge of the Court below should, instead 
of dismissing the suit, have dealt with it under s. 57, cl. (a) of the Code of 
Civil Procedure, and returned the plaint to be presented to the proper 
Court. We therefore set aside the decree of the Court below dismissing 
the suit, and remand the case to that Court with directions to deal with 
the plaint in the manner which we have indicated above. The respond- 
deots will get their costs in this Court and in the Court below, as the 
appellants have substantially failed. 

Appeal decreed. 
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[189] REYISIONAL CRIMINAL. 

Before Mr. Justice Knox. 

Queen-Empress v. Mukundi Lal."' [20fch January, 1899.] 

Criminal Procedure Code, s. 263— Sunnuary trial— Matters necessary to be stated in the 
record of a summary trial. 

Where a Magistrate, invested with powers under s. 260 of the Code of Criminal 
Procedure, is trying a case summarily, it is desirable that he should set out 
under the column reserved for that purpose so much of the reasons that have 
influenced him as to sHtisty the accused that the Magistrate has considered each 
of the ingredients necessary in law for the conviction to which the Magistrate 
has proceeded, and that while this should be recorded with brevity, the brevity 
should not be such as to tend to obscurity. 

The record of a summary trial contained in the column corresponding to 
cl. (/i) of s. 263 of the Code of Criminal Procedure the following entry “The 
Police made a raid on information received and caught all the accused gambling. 
The defence of Mukundi, Mannu. Kali Charan, Ballan and Gulzari Lai involves 
the absurdity that the Police obtained a warrant to raid a house in which they 
could have no reason to suppose they would find any one. I convict Mukundi 
of keeping a common gaming-house,— s. 4, Gambling Act. I convict the other 
six defendants of gaming in a common gaming-house, — s. 3, Gambling Act.” 

Beld, that this entry, though it should have boon more explicit, was a 
sufficient compliance with the requirements of the law, 

[P.. 2 Cc.L.J. 375 = 3 L.B.R. 3 ; R., 2 S.L.R. 3 Cr.] 


The facts of this case are fully stated in the order of the Court. 

Mr. W. M. Colvin and Pandit Moti Lai, for the applicant. 

The Government Pleader, (Munshi Ram Prasad), for the Crown. 

ORDER. 

Knox, J. — This is an appeal presented by one Mukundi Lai. Mukundi 
Lai has been convicted of keeping a common gambling house, and, so the 
Magistrate’s order runs, sentenced under the provisions of s. 4 of the 
Gambling Act, to rigorous imprisonment for one month. S. 4 of Act No. 

Ill of 1867 prescribes no penalty for owning or keeping a gambling house ; 
that offence is provided for by s. 3. The grounds on which I am asked to 
interfere are that the record of the summary trial does not comply with 
s. 263 of the Code of [190] Criminal Procedure, and it is urged that the 
formalities laid down in that section should be strictly observed 
protection of the public. Reference is here made to the entry required by 
law under s. 263, cl. (A), of tbeCode of Criminal Procedure under the head 
in the summary register relating to this case. The entry made is as 
follows : — The Police made a raid ou information received and caugho 
all the accused gambling. The defence of Mukundi, Mannu, Kali Charan, 
Ballan and Gulzari I/al involves the absurdity that the police obtained a 
warrant to raid a house in which they could have no reason to suppose they 
would find any one. I convict Mukundi of keeping a common gaming-house, 
g, 4 Gambling Act. I convict the other six defendants of gaming in a com- 
mon gaming-house. — s. 3, Gambling Act. ” Then follows the sentence. 
The contention is, that there is in the above passage no brief statement 
of the reasons given for the conviction. Certainly the letter of the law 
has been very scantily complied with, and it would have been we 
if the learned Magistrate, instead of recording his reasons in this telegra- 
phic form, had expanded them so as to show that the reasons or 

• CrimiDal Kevisioa No. 747 of 1898. 
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oonviotion were foundea upon evidence; that the Police bad received 1899 
iDtormation. as required by the Act. and that acting on the information, jan. 20. 

they liad made a raid and found all the accused gambling with what- 

ever were the instruments found on the spot. I am satisfied, however, Revi- 
that this is what the Magistrate meant by the words he has used, and SIGNAL 
they show me that he bad his mind concentrated upon the evidence so Prtmtnat 

far as it went to the important points of information followed by 

authority as required by s. 5 of the Act, and to the fact there had 2l A. 189 = 
been gambling with instruments of gambling as laid down in s. 4, 19 A.W.N. 
and that, finding this proved, he had looked to see whether the presump- (1899) 34. 
tion thus created by law against the accused had been rebutted. The 
entry required by cl. {g) of s. 263 shows no rebutting plea and no 
proof of any such plea. At the same time the record made does 
show signs of want of full care and attention on the [191] part of 
the learned Magistrate. He would never have convicted Mukundi Lai under 
s. 4 and the other six accused under s. 3 if he had observed due care. 

Even when his attention had been drawn to the fact that his proceedings 
were impugned, he does not seem to have discovered the error into 
which he had fallen. Again, the reasons given for the conviction afford 
no ground for the conclusion that Mukundi Lai was the owner or 
occupier of the house. The only reference to this very material question 
is to be found in the prisoner’s plea, and that plea, without evidence to 
the contrary, had to be accepted as it stood. Mukundi Lai said that the 
bouse belonged to his father and that he lived in the house opposite. My 
attention was drawn to the rulings in the case of The Empress v. Punjab 
Singh (l) ; Yacoob v. Adamson (2) ; Queen- E7npress v. Shidqauda (3) ; The 
Queenv. Johrie Singh (4) ; Empress v. Ghotey Lai (5) ; Empress v. Ginoar 
Dial (6) : Empress v. Mohan (7) ; Empress v. Lachman (8). 

The cases of this Court reported in the Weekly Notes for 1883, 1885, 
and 1886, do not set out the entries made by the Magistrate in the column 
given for the findings. So far as these cases are concerned, I may take 
it that there was no statement of the reasons given. The case in the 
Weekly Notes of 1882 was a case under Act No. X of 1872, and the report 
given does nob show what was the offence of which the accused were 
convicted. This was certainly a fatal defect, and the reasons given as there 
stated do not show that any offence under any section whatever had been 
committed. So far this case is clearly to be distinguished from the other 
cases of this Court which have been brought to my notice. I think it dis- 
tinctly desirable that Magistrates should set out under the column reserved 
for the purpose bo much of the reasons that have infiuenced them as to 
satisfy the accused that the Magistrate has considered each of the 
[192] ingredients necessary in law for the conviction to which the Magis- 
trate has proceeded, and that, while this should be recorded with brevity, 
the brevity should not be such as to tend to obscurity. There is no question 
in my mind from the language used by the Legislature that the intention 
was that in cases of this kind the procedure should be summary and the 
record should contain the barest particulars. I am therefore not prepared, 
if I find compliance with bheso requisites, to interfere and bo lay down 
that facts and reasons should be set out at such length as to make the 
Court of revision more or less also a Court of appeal so far as facts are 
coDoerned. The law intended the procedure to bo summary, and it is not 

(1) 6 C. 679. (2) 13 0. 27^ { 3 ) 18 B. 97.” ^ ^ 

(4) 22 W. R. Or. R. 28. (5) 2 A.W.N. (1882) 242. (6) 3 A.W.N. (1893) 114. 

(7) 5 A.W.N. (1885) 213. (8) C A.W.N. (188G) 181. 
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for this Court to lay down otherwise than the law has direeted._ In a 
previous case, I pointed out that the responsibility thrown on Magistrates 
entrusted with summary powers is very great, and the responsibility ot 
those who have to entrust them with such powers is equally great. 
Magistrates who are sufficiently alive to the responsibility entrusted to 
them wiU take care that the procedure and the record is not made more 
summary than the law has laid down. In this ease after carefully look- 
ing into the whole record I am not satisfied on the Magstrate s own 
showing that, so far as the applicant is concerned, any offence beyond 
that provided for by s. 4 has been established. I alter the conviction to a 
conviction for being found in a gambling house gambling, and, uoder 8. 4 
of Act No. Ill of 1867. direct that Mukundi Lai pay a fine of Rs. ana 
that the fine be recovered from him in the manner prescribed by^ s. 
of the Code of Criminal Procedure. The conviction and sentence imposed 

by the Magistrate are set aside. 


21 A. 193 = 19 A.W.N. (1899) 27. 

[193] APPELLATE CIVIL. 

Before Sir Arthur Strachey, KL, Chief Justice, and Mr. Justice Knox. 


Ram Nath Rai and others [Plaintiffs) v. Laohman Rai 
AND OTHERS (Dcfciulants.)* [26th January, 1899.J 

Act No JVof 1882 {Transfer of Property Act), s. S 5 — Hindu law^ Joint 

Quit on a mortgage executed by a Hindu father — Sons not made pa t 

Notice^Burden of Proof, 

Where the sons in a joint Hindu family come into Court seeking to get rid of 
the eflcct. as against their interests in the joint family property, of a deor^ on 
mortgage executed by their father obtained in a suit to which they were 
parties, the burden of proof lies on th- m to establish that the mortgagee w 
brought his suit had notice of their interests in the mortgaged property. 

rR 12Bom. L.R. 910 (943) = 8 Iod. Cas. 633 (631);6C.L.J. 719=11 C.W.N. 1078 ; 
CR., cas. 155 (157) ; 16 C.P.L.R. 169 ; 3 led. Oas. 670= 

5 N.L.B. 117.J 

This was a suit brought by the sons in a joint Hindu family against 
bheir father and his mortgagee to obtain a declaration that their interes 
in certain property which they alleged to be ancestral property were no 
liable to sale in execution of a decree obtained in a suit for sale on a ' 
gage against the father. The plaintiffs had not been made parties to t 

suit for sale against their father. , 

The defendant mortgagee pleaded that the property m suit was 

ancestral, but the personal property of the father, to whom he adva 

^ThVcourt'of first instance IMunsif of Muhammadabad) 
the defendant mortgagee had no notice of the property igge| 

ancestral or of the plaintiff’s interest therein, and accordingly dis 

^Tho plaintiffs appealed. The Lower Appellate Court 
of Azamgarh) found that the property was ancestral ; but oroving 

tiffs had failed to discharge the burden, which lay o n them, op 6 

^Second Appeal No. 883 of 1896, from a decree of H. ^Pan^t 

District Judge of Azamgarh. dated the 6th June 1896. March 1896 

Guru Prwad I)ube, Munsif of Muhammadabad Gohna. dated the 24th March 1896. 
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that tlie tlofeudanfc mortfiAgee had notice of their interests in tlio property 
at the time when he brought his suit on the mortgage. That Court 
acoordingly dismissed the appeal. 

[l94] The plaintiffs appealed to the High Court. 

Mr. A. II. C. Hamilton^ for the appellants. 

Pandit Sundar Lai for the respondents. 

JUDGMENT. 

StraCHEY. C.J. (Knox, J., Concurring.) — We have come to the 
conclusion Uiat the judgment of the lower appellate Court is coiTect. 
There is undoubtedly a clear finding of (act that the mortgagee had no 
notice of the interests of the present plaintiffs in the suit in which the mort- 
gage decree was passed. There are, however, expressions in the judgment 
which indicate that in coming to tliat conclusion the learned Judge was 
infiueuced by his view that it was for the plaintiffs in this suit to establish 
that the mortgagee, when suing upon his mortgage, had notice of their 
interests, and tliat, as they were not made parties to that suit, the decree 
obtained under s. 88 of the Transfer of * Property Act would not affect 
them. We think that the learned Judge was right. 

We think that it was for the plaintiffs — Hindu sons trying to prevent, 
so far as tiu ir interests wore concerned, a sale oi an ancestral property in 
execution of a mortgage decree against their fatlior only — to prove chat the 
sale would not under the circumstances affect their interests. The property 
was undoubtedly ancestral property. It is found as a fact that no 
evidence was given by tlie plaintiffs in support of their allegation that 
the mortgage was executed for immoral purposes. The onlv ground 
which remained for them to show that their shares were not liable to sale 
under the mortgage decree was that there had been a neglect to comply 
with the provisions of s. 85 of the Transfer of Property Act, and that 
in consequence of such neglect, under the ruling in Bhawani Prasad v. 
Kalla (1) the sale could not affect their rights and interests. We 
think that, just as in the case of an allegation that the mortgage was 
executed for a debt tainted with immorality, the burden of proving 
that allegation and of showing that their interests were not liable to 
sale would rest on the plaintiffs, so the burden of proDf [195] lies 
on them to establish the only other ground on which the effect 
of the sale against their rights and interests could be avoided. 
It was therefore for the plaiutiffs to prove that the mortgagee had notice 
of their interests, and that bis omission to make them parties to the 
former suit exempted their interests from liability to sale under the decree. 
This view is in keeping with the judgment of Banerji and Aikman, JJ., 
in F. A. No. 213 of 1896, decided upon the 12ch January, 1899.* That 
decision seems exactly in point, and we agree with it. We dismiss this 
appeal with costs. 

Appeal dismissed. 

(1) 17 A 537. 

* The judgment in this case was as follows : — 

BANERJI and AIKMAN, JJ.— The lOdpondents, Mewa Lai uod Laohmi Narain, 
obtained a decree up 5n a raortgagj, dated the 8tb of February, 1886, executed by 
Eanbabadur Singh, tbo father of Bijai Bahadur Singb, plaintiff, Randbir Singh, the 
father ot the other plaintiffs, and Hannanc Singh, a brother of Banbahadur Singh and 
Randbir Singh. At the time of the suit Hanwaut Singh was dead and bis widow was 
made a defendant to the suit. Tbo other dftfendants were Ranbahaduc Singh and Randbir 
Singh, In execution of that decree, which is dated the 7th of December, 1892, Mewa 
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[196] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aiknian. 


SiBTA Kunwar (Plaintiff) v. Bhagoli (Defendant).* 

[28th January, 1899.] 

Ciuii Procedure Code. s. 311 — Benaini transaction Suit against lieir of certified pur. 
chaser — Interpretation of Statutes. 

Held that 8. 317 of the Code of Civil Pcocedure would not preclude a suit 
against a person who claimed title through the certified purchaser based on the 
allegation that the certified purchaser was not the real purchaser, but only pur- 
chased benami for the person through whom the plaintiff claimed. Mussumat 
Buhuns Kowur v. Lalla Bultooree Ball and Jokhee Ball (1) referred to. 

TNotF. 31 B. 61 = 8 Bom. L.R. 873; R.. 28 P.L.R. 1904 = 4 P.R. 1904 : 16 Ind. Cas. 
449 (452) = 8 N.L.R. 107 (112).] 


The facts of this case sufi&ciently appear from the judgment of the 
Court. 

Babu Jodindro Nath Chaudhri, for the appellant. 

Messrs. C. Dillon and Roshan Lai, for the respondent. 


JUDGMENT. 


Banerji and Airman, JJ. — This was a suit for the possession of 
certain siiares in two villages, namely, Amirta and Nadeli, and of a share 
in a house in the village Amirta, which belonged originally to one Kisbaa 
Lai. The plaintiff is one of two daughters of Kishan Lai. The defendant 
is the daughter of a predeceased son of Kishan Lai, named Lokman. 
Lokman’s widow was Musammat Natholi, who survived Kishan Lai, but 
is now dead. On tbe 19th of February 1884, Kisban Lai executed a 
deed of gift in favour of Musammat Natboli in respect of the village Nadeli 
and a house. In execution of a decree which a creditor of Kishan Lai 


Lalar d Lachmi Narain caused the mortgaged property to he advertised for safe. 
ThAreuuon the present suit was brought on the 1st of February. 1896, for a 
declaration that the interests of the plaintiffs in the mortgaged 
not liable to sale. Tbe sole ground upon which the suit was brought was mat me 
nlaiuiiffs had not bem made parties to the mortgagees’ suit. If the property was 
ancestral and the mortgagees had notice ol the ioierests of the plaintiffs in the raort- 
oappd nrooerty at the time they brought Iheit suit upon the mortgage, the plaintitts 
would under ibe ruling of the majority of the Full Bench in Bhawani Prasad v. Kallu 
IT T R 17 All. 637) be entitled to succeed. The Court below, however, has d'smi^ea 
Jk., «int uoon the ctouud that it had not been established that the mortgagee- hM 
express or*^ constructive notice of the interests which the plaintiffs claimed 
nrnnprfcv The leamcd Subordinate Judge, who has recorded a careful judgment m 
the^case was of opinion that it had not been proved that the mortgagee had any know- 
Ifidceof ’tho existence of the plaintiffs and that there bad not been on the part of the 
moftgagees eUher wilful abstention from inquiry or gross “e«..Kence such as would 
Krina the case within the definition of notice as given in s. 3 of Act No ®f *882. 

The learned counsel who has appeared for the plaintiffs-appellants has 

mereTas no egress notice. He contends, however, that the mortgagees “^en 

in h^rharcoustructive notice of the existence of the plaintiffs. We are of opinion 
that the reasons given by the learned Subordinate Judge for bolding the contrary view 

U has nob been shown that any circumstances existed which ought to 
Save ^ the mortgagees upon inquiry. The appeal is. in our opimon. untenable. 

We dismiss it with costs. « l a* 

• First Appeal, No. 250 of 1896. from a decree of Babu Madho Das, Subordinate 

Tudee of Bareilly, dated the 21st September 1896. 

(1) 14 M.I.A. 496. 
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had obtained against him tho share in the zamindari of Amirta was sold 
by auction on the 20th of June 1881, and was purchased in tho name of 
Musammat Natholi. Upon the death of Musammat Natholi the property 
now ID suit was taken possession of by her daughter, Musammat Bhagoli 
Hence the present suit. 

The plaintiff asserts that the deed of gift relating to the village 
Nadoli and the house property was a colourable transaction ; that Kishan 
Lai purchased the share in the village Amirta with his own funds benami 
in the name of Musammat Natholi ; that he continued in possession as 
owner of the whole property till his [197] death ; that upon his death 
the plaintiff and her sister have succeeded to that property by right of 
inheritance, and that the plaintiff is thus entitled to a half share of it. 

As regards the village Amirta. the suit was defended upon two 
grounds : first, that s. 317 of the Code of Civil Procedure bars the suit ; and. 
secondly, that the share was purchased by Natholi with her' own 
funds. As for the property covered by the deed of gift, the contention 
was that the gift was a real transaction, and that by it Kishan Lai 
intended to, and did actually, transfer his interest in the property to 
Musammat Natholi. 
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As regards the property covered by the deed of gift, we are of opinion 
that the appeal must fail. The deed itself affords internal evidence of 
the fact that the intention was that the property should go to Natholi. 
It is stated in it, as a condition attached to the gift, that Musammat 
Natholi would have power to transfer it to her daughters, Bhagoli and 
Jika, but that she would have no power to transfer it to any other person. 
It further provides that after Natholi’s death the property should go to 
her daughters. If the gift was a more paper transaction, we should not 
have expected clauses, like those to which we have referred, carefully 
limiting the right of the donee. We further find that on the date on 
which the deed of gift was executed Kishan Lai obtained a power of 
attorney from Musammat Natholi, evidently for the purpose of managing 
the property on her behalf. It is natural to expect that he would wish 
to make some provision for his widowed daughter-in-law and her children, 
and it seems to us in the highest degree probable that it was with that 
intention that he executed the deed of gift. The plaintiff's own witness, 
Bam Dial, said that ‘ Kishan Lai made the gift for the maintenance of 
his daughter-in-law, Natholi. He made the gift for the maintenance of 
of his son’s widow, thinking that she might be put to trouble after him.” 
We agree with the Court below in thinking that the plaintiti has failed 
to show that the gift was a nominal transaction and did not convey bo 
Musammat Natholi the property to which it relates. So far the appeal 
must fail. 

[198] As for the village Amirta, the learned Subordinate Judge has 
held that s. 317 of the Code of Civil Procedure precludes the plaint- 
iff from maintaining the present suit, as Musammat Natholi was the 
certified purchaser of that village at auction. Had Natholi herself been 
the defendant to the suit, we should have seen no reason to differ from 
the conclusion of the learned Subordinate Judge; but the suit was not 
brought against the certified purchaser but against a person who derives 
title from her. Section 317 forbids the maintenance of a suit ' against 
the certified purchaser, ” which the defendant in this case is not. Why 
the Legislature stopped here and did not bar a suit against persons 
claiming through a certified purchaser, we are unable to say; but, as was 
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observed by their Lor ot fchj Privy Council in Mussumdt Buhuns 

Kowur V. Lalla Buhnorce Lall and Jokhee Lall (l), “ -.vhere the Legislature 
has stopped the Court must stop.” As blie provisions of s. 317, as 
they now stand, are ia restraint of an ordinary right of suit and preclude 
a suit against a certified purclnsjr only, we do no: think we should be 
jusfcifisd in extending the scope of the section beyond what the language 
of the section warrants. We are therefore unable to agree with the learned 
Subordinate Judge in holding that that section bars the maintenance of 
the present suit. 

We have now to consider whether tiie village Amirba was pur- 
chased at auction by Kishan Lai with his own funds, or, as alleged 
on behalf of the defendants, with tee funds of Mnsami-nat Natholi. 
This was an issue which the pleadings in the case raised. Tno evidence 
conclusively proves that the purohase-inoney was paid by Kishan Lai, 
and there is not a particle of evidence before us to rebut the evidence to 
that effect. We have further the fact that mutation of names did not take 
place after auction-purchase in favoui- of Musammat Natholi, and 
that up to the tinae of bis death Kishan Lai continued to be the 
recorded owner of tiie share in question and in possession thereof. 
The learned Subordinate Judge has found that it was the intention of 
[199] Kishan Lai to give this property also to Natholi. In the first 
place, this view is opposed to the pleadings. It is certainly not borne out 
by the evidence of the witness Bi ij Lai, to which the learned Subordi- 
nate Ju.lgo refers, and it is not supported ny any other evidence upon 
which we can rely. If it was the intoution of Kishan Lai that this pro- 
perty also should go to Natholi, we should have expected to find that he 
bad given expression to that intention by a proper deed, as he did m the 
case of the other village. If such was ever his intention, ne died without 
giving effect to it. We therefore hold that, so far as the suit relates bo 
the share in the village Amirta, the plaintiff is entitled Do a decree ; bub 
as regards that portion of the claim which relates to the property covered 
by the deed of gift, her suit has been rightly dismissed. 

The phintiff also claimed a moiety of 214 bighas 18 biswas of 
khudkasht land in Amirta and some sir land in the same village. The 
Court below has granted her a decree in respect of the sir as an ex-pro- 
prietary tenant. In the view which we have taken of the case the 
plaintiff is entitled to a decree for possession of the sir land as such. 
Her father could not be regarded as an ex-proprietary tenant of the sir 
land, inasmuch as we have held tnat he was the purchaser and proprietor 
of the zamindari to which the sir appertained down to the date of his 
death. As for tue khudkasub Und, we hold that Kishan Lai held *b 
zamindar, and it must go to his heirs along with the zamindari to which 
it appertained. The defendant has no title in respect of that land 
superior to that of the plaintiff. 

The result is that we allow the appeal and vary the decree below by 
making a decree in favour of the plaintiff for possession of 3 
biswansis share in mauza Amirba, and a moiety of 214 bighas lo biswas 
of khudkasht land, and of 12 bighas of sir land and mesne profits m respect 
of the said share and lands for three years preceding the date of the suit, 
with future mesne profits up to the date of delivery of possession, or the 
expiry of three years from this date, whichever event first occurs, sue 


(1) U M.l.A. 496. 
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[200] be determined in execution. Quoad ultra we affirm 
Court below. The parties will pay and receive costs 
in the Court below in proportion to their failure and 


Decree modified. 
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Girdhari Lal and ANOTHER (Plaintiffs) V . Ram Lal and another 

(Def etidayits) [30th January, 1899.] 

Civil Procedure Code. s. 539 — Trust— Suit to compel trustees to account — Court fee 

—Act Vll of 1870 {Court Fees Act), sch. ii, art. 17, cl. (vi) — Suit for removal 

of trxistees. 

The mere fact that the plaintiffs in a .cuit under b. 539 of the Code of Civil 
Procedure, may ask for an account to be taken from the trustees and that the 
trustees may Le compelled to refund moneys alleged to have been misappropriat- 
ed by them, does not, take the case out of the purview of art. 17, cl. (vi) ot the 
second schedule to the Court Fees Act, 1870, and rendered the plaintifls liable 
to pay an ad valorem Court fee on that part of their plaint. Thakuri v. Bramha 
Narain (1) referred to. 

A suit for the removal of an o‘d trustee who has committed a breach of trust 
and for the appointment of now trustees may properly be brought under s. 539 
of the Code of Civil Procedure. Tlusfni Begnvi v. The Collector of Moradabad (2) 
approved rxnnqasnmi Naickan v. Vnuidnppn Nau-kan (3l dissented from. 

[Rel., 14 C.W.N. 932 (935) = 7 In(). Cas.gy ,9Si ; R., 2 C.L.J. 431 (439l ; 2CL.J. 460 

(469) ; 3 O. C. 599 '303) 5 O.C 110 (112).] 

The facts of this case sufficiei-tly appear from the judgment of the 
Court. 

Pandit Sundar Lal. and Pandit Lal, for the appellants. 

Mr. W. M. Colvin and Munshi Gokul Prasad, for the respondents. 

JUDGMENT. 

Banerji and Aikman, JJ. — A preliminary objection was raised on 
behalf of the lespondeuis to the hearing of this appeal, on the ground 
that the plaint in the Court below and the memorandum of appeal in this 
Court were not sufficiently stamped. The principal ground of this cou- 
tention is that the claim embraces a player for an account, and that the 
Court fees ought lo have [201] b(tn paid wiih leference to that prayer 
under clause (/) of sub-secfit-n 4 of s. 7 of Act No. VII of 1870. 

The facts uie i) ese : — The plhiiitififs, who are two in number, brought 
the suit under s. 639 of the Code of Civil Procedure, on the alle- 
gations that one Maharaj Kallu Mai had cieated a trust for the main- 
tenance of a school and a charitable institution ; that the first defendant 
was appointed huperiniendcnt of the trust, and that the other trustees 
had not performed ti e duties which lay upon them in connection with 
the trust. The following reliefs were asked for in the plaint : — 

(a) that for the purpose of the management of the endowed property 
and fulfilment of the object of the endowment, now superintendents may 

• First Appeal. No. 251 of 1896 from a decree of J. E. Gill, Esq.. District Judge of 
Oawnpore. dated the 7tb October 1896. 

(1)19 A. 60. (2) 20 A. 46. 
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be appointed, and the whole of the endowed property, detailed at the foot 
of the plaint, may be taken out of the possession of the defendants and 

placed in that of the new superintendents ; 

(6) that the defendants may be made to render an account of the 
income and expenditure from Sambat 1940, when Kallu Mai died, up to 
the present time, and all the money which the defendant No. 1 should 
fail to prove had been spent for the purposes of the endowment, according 
to the terms of the deed of endowment, may be awarded against him to 
the superintendents, appointed by the Court, and added to the funds o 

the endowment ; . , a- i.u 

(c) that proper and necessary instructions and rules regarding the 

management of the endowment and its income and expenditure may be 

issued. , 1 . u I 

The plaintiffs paid a Court fee of ten rupees in the Court below, 

alleging that the subject-matter in dispute was not capable of valuation, 
and” that the case came under clause (vi) of art, 17 of sch. ii of Act 
No. VII of 1870. In this Court a further sum of ton rupees was received 
on the plaint and also on the memorandum of appeal, on the report 
of the office, the report being to the effect that ten rupees were payable for 
each of the two reliefs (a) and [h) claimed in the plaint. It is not st^ed, 
[202] and we do not understand, under what provision of the Court Fees 
Act the second fee of ten rupees was realized in this Court. 

Are the plaint and the memorandum of appeal insufficiently stamped? 

If it is not pessible “ to estimate at a money value the subject-matter 
in dispute, and if there is no other provision in the Court Fees A^ for 
a suit of this description,” the plaintiffs were right in paying ® 
fee of ten rupees under cl. vi of art. 17 of scb. ii of Act No. 

1870. We have therefore to consider what the subject-matter m dis- 
pute is. The plaintiffs claim nothing for themselves personally- 
persons interested in a trust for charitable purposes, they come into Cour 
asking for the removal of a trustee who, they allege, has committe a 
breach of trust, and who has in his hands funds belonging to the trus . 
They also ask for the appointment of new trustees and for the 
the trust property in the new trustees. That is the real relief which 8 
plaintiffs seek in this case. Such a relief is not capable of being 
at a money value. It is true that the value of the property, which is a 
subject-matter of the trust, is stated in the plaint, but that is nob the va ue 
of the subject-matter in dispute. We think that this case cannot be i3- 
binguished from the principle of the judgment in Thakuri v. Bram ^ 
Narain (1). We pointed out in that judgment cbe difficulties which wou 
arise if it were held that a suit for the removal of a trustee and the appoin 
ment of new trustees were to be looked upon as a suit in which 
had to be paid with reference to the value of the trust property. Mr. 
on behalf of the respondents, does not contend that this suit sboul e 
regarded as a suit for possession of the trust property. He frankly conce e 
that if the plaintiff had not asked for an account be would be unable to is- 
tinguish this case from the ruling to which we have referred. He argues bha 
the plaintiffs having in their plaint asked for the taking of an accoun , 
they were bound bo pay Court fees on that portion of their plain . 
[203] We are unable bo agree with this contention. The prayer for an 
account is only ancillary bo the substantive prayer in the plaint for t e 
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moval of the fcrusfcee-defendanfc, the apnoinbment of new trustees, and 
thevest.uig of the trust property, now in the possession of the old trustee 
ID the trustees to be appointed by the Court. Reading clause (/) of 
8ub-s 4 of s. 7 of Act No. VII of 1870 with s. 11 of the same Act and the 
penultimate paragraph of s. 50 of the Code of Civil Procedure, it is quite 
clear to what that clause refers. We therefore overrule the preliminary 
objection taken on behalf of the respondents. 

As regards the appeal, wa are of opinion that it must prevail. The 
Court below has dismissed the suit on the ground that it is one for the 
removal of a trustee, and is nob therefore a suit to which s. 539 of the Code 
of Civil Procedure applies. If this were so the learned Judge erred in 
dismissing the suit : he ought to have returned the plaint for presentation 
to the proper Court. We are of opinion, however, that the learned Judge 
was wrong in the view he took of the case. That view is, it is true, sup- 
ported bv the ruling of the Madras High Court in Bangasmi Naikan v. 
Varadappa Nickan (1), but that ruling has been dissented from in this 
Court in Hitsini Begam v. The Collector of Moradabad (2). The High 
Courts of Calcutta and Bombay have tiken the same view of the question 
as was adopted by this Court, and even the Judges of the Madras High 
Court have held divergent opinions. We have no hesitation in concurring 
with the ruling of this Court to which we have referred above. Section 539 of 
the Code of Civil Procedure provides for cases of an alleged breach of trust 
for public charitable or religious purposes, and enables two or more 
persons having an interest in the trust to institute a suit to obtain a decree 
“ appointing new trustees under the trust.” Those words* are, in our 
opinion, wide enough to include a claim for the removal of an old trustee 
who has committed a breach of trust, and for the appointment of new 
trustees. The ruling of [204] the Madras High Court based on 
decisions of English cases on Lord Roinilly’s Act does not commend 
itself to us. That Act provides a summary procedure for obtaining relief 
by petition and not by suit as provided in s. 539 of the Code of Civil 
Procedure, and the provisions of the English Statute differ materially from 
those of s. 539. 

We allow this appeal, and setting aside the decree of the Court 
below, remand the case under s. 562 of the Code of Civil Procedure with 
directions to re-admit it under its original number in the register and to 
try it on the merits. The appellants will gat tlieir co^bs of this appeal. 
Other costs hitherto incurred will abide the result. 

Appeal decreed and cause remanded. 


(1) 17 H. 462. 
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APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 

Dalip Rai [Defendant) v. Deoki Bai (Plaintiff).* 

[31sb January, 1899.] 

Act No. XII of 1881 (N. W.P. Rent Act), s. 95 (n) — Land-holder and tenant —Dispos. 
session of tenant — E^ect on tenant's right of his neglecting to apply under s. 95 to 
be restored to possession. 

.?e2<2,]that.tbe failure of a tenaab to apply under s. 95 (n) of ibe Norcb-Western 
Provinces Rent Act, 1881, for tbe recovery of the occupancy of land, of which 
be has been wrongfully dispossessed, within the period of six months after the 
date of dispossession prescribed for such applioations by s. 96 1e) has the efieol not 
only of barring the tenant's remedy, but of extinguishing the tenant’s right tu 
the occupancy of the land. 

[R., 27 A. 372 = 2 A.L.J. 69 = A.W.N. (1904) 281 ; 7 A.L J. 303 (3l0i = 2 Ind. Oaa. 456 
(458) ; 6 C.L.J. 621 (636) ; 14 C.L.J. 292 l297) = 16 C.W.N. 351 (364» = 11 Ind. 
Gas. 465 (468) ; 2 led. Cas. 848 (650) ; 9 Ind. (ilas. 51 (52j.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Harihans Sakai, for the appellant. 

Munshi Gohind Prasad, for the rest ondent. 

# 

JUDGMENT. 

Strachey, C.J. (Knox, J., concurring). — The question raised by 
this appeal is whether the failure of a tenant to apply under s. 95 («) of 
the North-Western Provinces Rent Act, 1881, for the recovery ot the 
occupancy of land, of which he has been wrongfully dispossessed, within 
the period of six months after the date of the dispossession, prescribed for 
such applications by s. 96 (e) has the effect of [205] extinguishing his 
title or only of barring his remedy. The facts as found by the lower 
appellate Court are these : The plaintiffs are zamiudars, and the land in 
suit forms part of their sir. Previous to the year 1892 the defendant was 
in possession of the land as the plaintiff’s tenant-at-will. In that year 
the plaintiffs, without taking any of the steps necessary under the Rent 
Act for the defendant’s ejectment, wrongfully dispossessed him of the occu- 
pancy of the land and assumed the cultivation of it by a shikmi tenant 
whom they put in possession and whose name was entered in the settle- 
ment papers. The defendant made no application under s. 95 (n) for the 
recovery of the occupancy of the land. In 1896 he forcibly entered upon 
the land and resumed possession. In 1898 the plaintiffs brought the 
present suit in the civil Court, claiming his ejectment from the land as a 
trespasser, and damages. The defendant pleaded that he had never ceased 
to have the rights of a tenant in respect of the land, and that the suit was 
not cognizable by a civil Court, The Court of first instance dismissed 
the suit, but the lower appellate Coiub decreed the appeal and the suit, 
holding that the defendant’s tenancy became extinguished on his failure 
to apply under s. 95 (w) within six months from the date of the wrongful 
dispossession, and that when, in 1895, he obtained possession, he did so 
as a trespasser. Od appeal by the defendant to this Court Mr. Justice 
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Blair took tbe same view, (see I. L. K., 20 All. 471) and in this further 
appeal under the Letters Patent wo have to consider whether it is correct. 

The question is not altogether free from difiBculty. There appears 
to be no reported case in point. The position of the defendant, when he 
obtained possession in 1895, was this. On the one hand, he had clearly 
no remedy by legal proceedings. By virtue of the opening words of s. 95 
of the Rent Act he never had any remedy in a civil Court. His oulj' 
remedy in a revenue Court, namely, an application under s. 95 (n), was 
barred by s. 96 (e). On the other [206] hand, s. 96 (c) in terms enacts 
only that an application under s. 95 (7i) shall not be brought after six 
months from the date of the wrongful dispossession ; it contains no provi- 
sion similar to s. 28 of the Limitation Aci, to the effect that at the deter- 
mination of the prescribed period the tenant’s right to the occupancy of 
tbe land shall be extinguished. S. 28 of the Limitation Act itself 
obviously does not affect applications under the Bent Act. The view 
expressed in Mazhar Rai v. Ramgat Singh (l) that the tenancy of a tenant 
of agricultural land can only be determined in one or other of the manners 
mentioned in the Rent Act, applies to tenants-at-will, who, like other 
tenants, are protected by s. 34 from ejectment otherwise than in execution 
of a decree or order under the Act ; and among the manners specially 
mentioned, extinction by lapse of the period prescribed by s. 96 (<?) is not 
one. If within the six months’ period the defendant had, without the 
assistance of the revenue Court, regained possession of the land, there can 
be no doubt that he would have held it under his original tenancy, which, 
in that case, would have undergone no legal determination or interrup- 
tion. The pleader for the appellant contended that it is a general principle 
of law that in the absence of express words to tlie contrary a statute of 
limitation only bars the remedy and does not extinguish the right, and 
that, as the Rent Act contains no such express words, the defendant’s 
title, notwithstanding tbe lapse of the prescribed period, still existed at the 
time when he regained possession. 

The nearest analogy available upon the question is afforded by the 
Indian enactments relating to limitation prior to Act No. IX of 1871, 
s. 29 of which first introduced the rule now contained in s. 28 of the 
present Act. The old Bengal Regulations of Limitation, III of 1793 and 
and II of 1805, in reference to suits for the recovery of immoveable 
property, in terms limited the remedy only and did not on tbe lapse of 
[207] the prescribed period expressly extinguish the title. Again, s. 1 
of Act No. XIV of 1859 only provided that no suit should be maintained 
in any Court of Judicature unless the same were iubtituted within the 
period of limitation inade applicable to a suit, of that nature, and of 
such suits cl. 12 of the sectiou specified suits for the recovery 
of immoveable property, or of any interest in immoveable property. 
Notwithstanding the terms of these enactments it was clearly settled 
that upon the expiry of the prescribed period for such a suit, not 
only was the claimant’s remedy barred, but his title extinguished in 
favour of the party in possession, however wrongfully that possession 
might have originated ; see Ganga Gobind. Mundul v. The Collector of the 
Twenty-four Pergunnahs (2), and the other cases mentioned by Westropn, 
C. J., in Sitaram Vasudev v. Kkanderav Balkrishna (3). In Bindrabun 
Chunder Boy v. Tarachand Bundopadhya (4), decided under Act No. XIV 
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1899 of 1859, Mr. Justice Markby said that it was “ an accepted doctrine in 
Jan. 31. our Courts that if a party who has been twelve years out of possession 

and whoso suit is therefore barred sho ild again get into possession, he is 

Appel- not (to use an English phrase) remitted to his old title ; our Courts adopt- 
LATE ing, as pointed out by Sir Lawrence Peel in Sihchimder Doss v. Sibkissen 

Civil. Banerjee (1), the English rule that there is no remitter to a right for which 

the party had no remedy by action at all.” In the same case Mr. Justice 
21 A. 204 » Birch said: — “I apprehend it to be new well establish )d that, when his 
19 A W.N. remedy is barred, the right and title of the claimant is extinguished and 

(1899) 36. transferred to the person in possession.” The only authorities for the 

contrary view which have been cited to us are two Madras cases, in 
one of which. Doe d’ Kullamynal v. Kuppu Pillai (2), decided in 1862, 
it was held that "the Indian Law of Limitation bars the remedy only, 
but does not extinguish the right,” and in the other, Govindan 
[208] Pillai V. Ghidamhara Pillai (3), decided in 1862, it was held 
that s. 12 of Act No. XIV of 1859 did not extinguish the right at the 
lapse of the statutory period. Both those ca?es, however, were decided 
before the decision of the Privy Council in the case reported in 11 M.I.A., 
315, upon which the Bengal judgments were chiefly based. The 
later cases support, we think, the view expressed by Mr. Mitra that 
where a law of limitation rega‘'ding the possession and dispossession of 
immoveable property in terms limits the suit only, its effect is nevertheless 
generally to ex-.inguish the title, unless there co-exists withit astatute such 
as Bombay Regulation V of 1827, fixing a longer period for the acquisition 
of title by positive prescription : see Mitra’s Law of Limitation and 
Prescription in British Iniia (3rd ed.), po. 3, 13, 35, 36, 52, 325, and 
Rambhat Agnihotri v. Ihe Collector of Puna (4). It is true that in all 
these cases there was no question of landholder and tenant. The question 
was not whether, under a special law prescribing a period of limitation, a 
tenant’s right was extinguished in favour of a landholder wrongfully dis- 
possessing him, but whether, under the general limitation law, an original 
owner’s right was extinguished in favour of a wrongful occupant holding 
adversely for the prescribed period. The cases, however, so far assist us 
that they establish, first, that a orovision as to limitation which in terms 
merely bars the remedy may have the further effect of extinguishing the 
right, and, secondly, that as regards the possession and dispossession of im- 
moveable property or an interest therein, the latter effect generally follows. 
If this view is correct, the presumption appears to be that, on the lapse of 
the six months’ period prescribed by s. 96 (e) of the Rent Act, the defend- 
ants’ right to the occupancy of the land in suit was extinguished, and that 
the possession which he afterwards forcibly obtained wasnotthat of a tenant 
who could only be ejected through a revenue Court, but that of a trespasser 
who might be ejected through a [209] civil Court. If, on the other hand, 
this view is not correct, the result would seem to be that there is no 
limit of time within which the defendant might not forcibly re-ocoupy the 
land and assert the continuance of his tenancy. Such a state of things 
would lead to great insecurity in the occupancy of land by tenants holding 
under the landholder in good faith and in ignorance of the dispossessed 
tenant’s claim, and to the substitution of irregular and violent methods of 
recovering possession for the methods which the Legislature has provided 
for a dispossessed tenant’s benefit. We do not think that a construction 

(1) i Bool. 70. 

(3) 3 M.H.C.B. 99. 
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of s. 96 (c) of the Rent Act which involves these consequences can be 
correct. We tliink that the lower a ipellate Court and Mr. Jusiice Blair 
have rightly construed the section, and wo dismiss this appeal with 
costs. 

Ap 2 )eal dismissed. 
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Michael Macauliffe, [Plaintiff-Appellant) v. Chari.es 

Wilson [Defendant Respondent.) 

[17tli, 21st, 22nd June, and 2Gth November, 1898.] 

False ’representation alleged against vendor by purchaser—hiducevient not proved — 
Shareholder buying shares fr<n)i a Director of the Company. 

To maintain a suit for damages upon a false representation alleged by purchaser 
against vendor, it must bo established that the plaintiff was induced by the mis- 
representation to enter into the contract. 

Shares in a Banking Company which shortly afterwards went into liquidation, 
were sold by a Director to the plaintiff, a shareholder. The latter now sued the 
vendor, alleging inducement to buy the shares by the vendor’s false representa- 
tions as to the stato of the Bank’s affairs. 

Both the Courts below concurred in finding that oral representations as to the 
latter alleged to have been made by tbe defendant to the plaintiff were not 
proved. Those Courts, however, had concurred in finding that the defendant, 
though ho was not responsible for false balance-sheets issued before 1890, [210] 

was well aware of tho falseness of tbe one issued for the half-year ending on tho 
30th Juno 1890. The Judicial Committee saw no reason for interfering with 
these concurrent findings. 

The plaintiff, in this appeal, relied on the issue of tho false balance-sheet of 
1890, the issue of a false report by the Directors, and a wrongful payment of 
dividend, for the period above mentioned, acts in which the defendant had taken 
part; these acts, as a series, constituting false representations, the Bank having in 
fact been insolvent at the time. 

But it was not shown by the evidence that the plaintiff bad been induced to 
buy the shares, which ho bad contracted to buy in two sets, one in September, tho 
other later on in 1890, by any of the representations so made ; regard being had 
to the dates, respectively, and to his own knowledge. The dismissal of the suit 
was, therefore, maintained. 

Appeal from a decree C. Wilson v. M. Macauliffe (l) (1st August 
1895) of the High Court, reversing a decree (31st July 1893) of the Subor- 
dinate Judge of Debra Dun. 

The plaintiff-appellant sued the defendant-respondent on the 15th 
April 1893 for damages, the alleged consequence of the defendant’s false 
representations. The claim was for Rs. 20,950 ; the price of shares, with 
Rs. 1,670, interest thereon, in the Himalaya Bank, a Bank limited by 
shares, registered and carrying on busines until 1891, when it failed, at 
Masuri. In 1890 the plaintiff, who already hold sl.ares in the Bank, 
purchased one hundred shares, at Rs. 110 a share, on the lOth September 
in that year, and forty-seven more on the 27th November following. 
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The Bank stopped payment on the 8th July 1891 and went into 
liquidation. 

The plaintiff alleged that he had been induced to buy by the false 
representations of the vendor, who was then a Director of the Company, 
and had misrepresented to him the state of the Bank’s affairs. 

The question raised, and decided on this appeal in the negative was, 
whether the plaintiff liad been induced to buy by the defendant’s falsely 
representing to him that the Bank was sound. 

The facts are stated in their Lordships’ judgment. 

[211] The plaintiff’s grounds were that he had been induced to buy 
the defendant’s shares, on the faith in his statements, made both as a 
director and as a private person, to the purport that the Bank was earning 
profits and had a large reserve fund. The plaint alleged that the defend- 
ant, having with his co-directors issued half-yearly reports and balance- 
sheets, had with them issued a balance-sheet and report for the half-year 
ending on June 30th, 1890, which he knew to be false, and that on the 
strength of these last, when laid before the shareholders, a dividend was 
declared and paid, though the Bank was insolvent. 

The defendant denied the representations attributed to him personally 
by the plaintiff. But did not deny that he knew that the last-mentioned 
balance-sheet was false. He asserted th:»t, before the period to which it 
related, the accounts had been made up by a manager whom he and his 
co-directors, trusted ; Queen-Empresa v. Moss and others (1). The plain- 
tiff had known, he urged, that there were rumours current as to the real 
state of the Bank at the time when he bought ; and that he had bought the 
shares at his own risk, after making enquiries. The issues were whether 
the defendant by fraud or false representation, induced the plaintiff to • 
enter into the contract in question, and to what damages he was entitled. 

The Subordinate Judge found as a fact that false balance-sheets had 
been issued since 1886 ; but he found that there was no evidence to show 
that the defendant had been a party to the fraud and misrepresentation 
prior to the issue of the balance-sheet relating to the half-year ending on 
June 30th, 1890. The Judge doubted not that the latter was known by 
the defendant to be false at the time, and that he well knew of the 
unsecured debts due to the bank, and knew that the liabilities exceeded 
the assets. It was necessary for the plaintiff to establish fraud, and 
nothing short of it; Derry v. Peak (2). But, in dealing with his shares, 
a Director of a Company was in a position not, in itself, different 
from that of other shareholders as regarded sales. Gilbert, tn re 
[212] The National Provincial Marine Insnrance Company f3). The or^ 
misrepresentations charged had not been proved. The judgment concluded 
in favour of the plaintiff for a reason apart from the fraud on which the 
case was founded. The reason was that the defendant had, when asked 
about the purchase of shares, mentioned a person whom he believed to be 
willing to sell some. This the Judge regarded as a fiction to bring on the 
sale of his own shares, and thereupon decreed the claim for Rs. 18,055. 

The High Court (Knox, Officiating C. J.. and AikMAN, J.) reversed 
the decision of the Subordinate Judge, and dismissed the suit. The ground 
of decision below had been taken in contravention of the well-known rule, 
referred to in Hossem Zenail Abadinv. Turner (4) that a charge 

of fraud must be substantially proved as laid ; and that ground was also 

(1) 16 A. 88. (2) L.B. U Ap. Oa. 337. 

(3) (1870) L.R. 5 Oh. D. 659. (4) 11 B. 620. 
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insutliciant in itself. On the findings of the Subordinate Judge the suit 
should have been dismissed. 

There was the authority of Lc Ltevre v. Gould (1) for holding that 
does not of itself constitute fraud. Distinguishing the present 
ease from the heeds Building and Investment Company v. Shepherd (2) 
the 0. C. J. added : — • 1 have most carefully and anxiously considered 
all the evidence bearing on the question, and in my opinion there is no 
warrant for a finding that the negligence, great as it was, amounted to 
evidence of fraud. There remains the balance-sheet for the half-year 
ending 30bh June 1890, which we have found was false to appellant’s 
‘I knowledge, and was directly issued by him. The question which arises 
“ for consideration in connection with this balance-sheet is whether it 
“was in any way a material inducement which led to the purchase of 
“ the shares by the respondent. It could not have led to the purchase 
“ made by him of 100 shares on the 10th September 1890, for, accordirig 
“ to his own statement, it was not till October 1890 that he received it, 
“ and he himself allows, that it in no way induced him to make the 
“ [213] purchase. But he alleges that the publication of the balance 
“ sheet of the half-year ending the 30th June 1890, was one of the 
considerations that led him to purchase the remaining 47 shares. It 
“ becomes therefore necessary to look at the evidence which bears on the 
“ sale of these 47 shares. In a letter dated 3rd October 1890, we find the 
“ proposal made by the respondent to buy 47 more shares in the bank 
'* from the appellant at the same price, provided that money could be 
“ lent him by the Himalaya Bank at 8 per cent. On the 3rd November 
“ 1890, the transaction reached a further stage, and respondent asked the 
“ appellant to deposit with the Manager of the Mussoorie Bank the scrip 
“ for these 47 shares. From this it is evident that the negotiations for 
“ the purchase of the 47 shares had been completed by the time the letter 
“ was written.” 

The O. C. J. added that, although the plaintifi had said that in purclias- 
ing these shares he was infiuencod by the report for the half-year ending 
on the 30th June 1890, it was impossible to accept his statement. The 
proposal to buy the shares, and the acceptance of the proposal, must 
have taken place before the 31st October 1890, although payment was 
delayed. The issue of the balance-sheet could in no way have operated on 
the defendant's mind to induce him to make the purchase. 

The judgment then dealt with the payment of the dividend at 10 per 
cent, advertised in a newspaper of the 24th July 1890, and showed that 
this also could not have had effect to lead the plaintiff to enter into the 
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transaction. 


After referring to the principles stated in V. Chadwick (3), and 

in Gerhardt v. Bates (4), the O. C. J. added : — "All this admits of no 
" question ; but my difficulty is in believing that the issue of the balance- 
" sheets, reports, and advertisement of dividend did, or any one of them did, 
" induce the plaintiff to purchase the shares. In fact my finding is that 
" it did not. After fully considering all the evidence, I am satisfied that 
" the [2 14] respondent purchased the shares as being in bis eyes a specula- 
“ tion which would probably be a profitable one. While it is our duty to 
** relieve persons who have been deceived by false representations, it is 
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equally our duty, as pointed out by Lord Justice Turner in Jennms v. 
Broughlon (1) to be careful that in 'our anxiety to correct frauds, we 
do not enable persons who have joined with others in speculation to 
convert their speculations into certainties at the expense of those with 
whom they have joined.’ This would, in my opinion, be the effect of 

giving the relief for which he asks.” i ■ 

The rest of the judgment dealt with an argument of counsel that in 
the present case the appellant stood to the plaintiff, in a confidential rela- 
tion, as a director, having special knowledge. A full report of that part of 

the judgment is given in the I.L.E. 18 All. 56. 

Airman, J.. in concurring, after referring to Scott v. Dixon \^) 
said : — “ It apt'f' -rs that a balance-sheet and report for the half year ending 
*' 30oh June 1890, were published, and to this publication the defendant 
“ was a party. There is no doubt that that balance-sheet and report were 
‘‘ false and misleading, and h^d it been shown that this balance-sheet and 


44 


aide aLiu ^ * 1 L ^ 

report were inducements which led the plaintiff to purchase the shares 
” from the defendant, I think plaintiff would have been entitled to recover. 


it 
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“ But this balance-sheet and report did not roach the plaintiti until ne 
had bouiJht the first parcel of 100 shares, and engaged to buy the 
remaining 47 shares ; he cannot therefore rely on any misrepresenta- 
tions therein contained ; as to previous balance-sheets, it has not been 
proved that the appellant Wilson had any part in publishing them. 
It is true that he was a Director from 1885, but up to 1890, when 
the Manager Moss went away on leave, the Directors appear to 
“ have taken no active part in the management of the bank, everything 
being left to Muss. In thus acting Wilson and his fellow-Directors were 
most culpably [213] negligent: but as is shown in the case of Lc 
Lievre v. Gould, (3) mere negligence is not sufficient to establish traua. 
“ Although it is not set forth in his plaint, the plainiiff iu his evidence 
refers to a copy of The Pioneer which was received by him on the Jotb 
or 26th July 1890, that is, before the purchase of his shares. In that 
Pioneer the payment of a 10 per cent, dividend on the bank shares was 
advertised. I do not, however, think that this would entitle theplaintm 
to recover in an action for deceit, unless it was shown that tne 
” defendant intended by this advertisement to get his shares sold, 

“ has not been made out to my satisfaction. The defendant is not shown 
“to have advertised his shares for sale, or to have taken any active 
“steps to dispose of them, and when the bank failed he o\yned 90. 
“ The impression which 1 derive from the perusal of the evidence is, 
“ that it was MacauUtt'e who expressed a wish to purchase the shares, 
” not the defendant who offered them for sale. Much argument was 
“ addressed to us with a view of showing that tbe defendant as 
“ of tbe Bank stood in a fiduciary relation to the plaintiff, and tfaaC 
“ his mere silence as to the state of the Bank was sufficient to render 
“ him liable in an action for deceit. As to this I think tbe 
“ arrived at by the learned Subordinate Judge is correct, and that tne 
“case he refers to. i.e., Gilbert's case, (4) is an authority for the view 

this appeal. Mr. J. D. Mayne for the appellant, argued that there 
was error in the judgments below, both in fact and in law. Tbe judges 


1 1 


44 


41 


ID (1854) 5 De G. Mac. and G. 126. 

(2) (1869) 29 L. J. Exch. 62 ; in note, Q. B. Hil. T. 1859. , t \ hhq 

3 (1893) L.R. 1 Q.B. 491. (4) (1870) L.R. o Oh. D. 559. 
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tho contract to buy the forty-seven shares as concluded 1898 
bofoie the balance-sheet for the half-year ending on Juno 30th, 1890 Nov. 26. 

was issued in the October following. But in fact the contract was not 

completed until December 1890. The High Court had also erred in its 
imeience as to tbe false representation, an \ had not given due weight and COUNCIL. 

eHecb to the cumulative statements in the false documeuts. followed by 

the dividend paid though not earned. Regarding the balance-sheets 21 A. 209 
issue! [216] before 1890, there had been a fraudulent use of them as a 
basis for the later misrepresentation in the issue of the balance-slieet 28 I. A. 6 = 
above specified. However, there having been actual false representation ^ 
found against the defendant, there was also error in the High Court’s not 
having held him responsible for it to the plaintiff, who in buying more 
shares, bad acted upon it: — this act, the buying more shares, having boon 
the natural and proximate result of the belief which the defendant had 
brought about. The true view was that the defendant had made a 
fraudulent representation with intent to make the plaintiff believe in the 
soundness of the bank, with the result of his having been induced to buy 
the defendants’ shares : — no remote result from what lie was led to believe. 

This should have been held to support the suit. Where a friudulent 
representation was made, though not made solely to the person who had 
acted upon it to his detriment, if made with intant to produce the false 
impression acted upon in a way that was reasonable, probable, and natural, 
then the author of that misrepresentation should be held lesponsible in 
damages to the person deceived. Therefore, there was error in tlio 
judgment in its absolving the defendant from liability on the ground tliat 
the aim, or object, of the falsj representation was nob so much bo induce 
any purchase of shares as to keep up the hank. And it was another 
mistake in the judgment to relievo the defendant from liability on the 
ground that the plaintiff had chosen the investment as a speculation of 
his own. voluntarily undertaking the risk, with knowledge of the state of 
affairs. 

The following cases wore referred to in connection with the relation 
between fraudulent misrepresentation and a consequential damage, as cause 
and effect— Pec^:v. Gtininj (1), Scott v. Dixo7i (2), Bedford v. Dn^fshaio (3), 

Barry v. Crosskey (4), Clarke v. Dickson (5), Smith v. Chadxvick (61. 

[217] Mr. H. IT. Asqxdth, Q. 0., Mr. W. H. Upjohn, Q. C.. and Mr. 

/. Roskill, for the respondent. The right to recover on tlie alleged fraudu- 
lent misrepresentation had not been made out by the evidence. In order 
to maintain a suit founded upon a false representation it was essential 
that the plaintiff should have been induced thereby to act, to his 
detriment. The balance-sheets from 1886 were false, but, except for the 
one issued in October 1890, the respondent had been found by the 
Courts below nob to be responsible. Tbe evidence was referred to at 
length to show that the Court below was right in finding that, though 
this balance sheet was false and the report also, they wore not 
inducements, in fact, leading the plaintiff into the transaction ; as 
he had, in fact, bought the first parcel of shares, and had engaged 
to buy the remaining forty-seven, before either of these documents had 
reached him. The case for the dolenco rested on the facts established by 
the evidence. But, in regard to the law, it was also contended on behalf 

(l) (1873) L.R. 6 Ap. Ca. H.L. 377. (2) (1859) 29 L.J Kxch. 62 in uoto. 

(31 (1859) 29 L. J. Eich. 69. (4) (1801) 2 J. and H. 23. 

(5) (1859) 6 O. B. N. 8. 453 = 28 L.J. C. P. 463. 

(6) (1882) L. R. 20 Ch. Div 443. In Appeal (1804) 9 Ap. Ca. 107. 

847 



1898 

NOV. 26. 

Peivy 

Council. 

21 A. 209 
(P.C.) = 
26 I. A. 6 = 
7 Bar. P.C.J 
403. 


21 All. 218 


INDIAN DECISIONS, NEW SEBIES 


[¥ol. 


of the respondent, that too wide a range of consequential damage had been 
suggested by the counsel for the appellant for cases of false representation. 
There must; be a limit; in r 0 :>pect of what would be legally included 
among the consequences entitling a person to sue on the ground of false 
representation made. If here the immediate object of its being made was 
to keep up the bank, then the sale of shares by a director was only an 
indirect, and remote, consequence. If the direct aim and intention in 
issuing tne false balance-sheet was to make the shareholders declare a 
dividend, it did not follow that this false representation would support 
this suit. Reliance was placed on what was said in the judgment of Lord 
Cairns in Peek v. Gitrney (1). If a representation has been made for a pur- 
pose different from the result which is alleged as the ground of damages, res- 
ponsibility only attaches where the damages are proximate. In this case 
they were too remo-e. Barry v. Grosskey (2) was also cited. The injury to 
support a suit must have been the immediate, not the remote, consequence 
[218] of the misrepresentation, which, in the case where a third pei'son, 
to whom it had not been directly addressed, had acted upon it. must have 
been such that the act was within the defendant’s intention, or contem- 
plation. This had not been shown in the present case. 

Mr. J. D. Mayne, in reply, argued that the limit of consequences was 
in the degree of pro'iabilit y attending the act ralied on as being a probaWa 
consequence of the fr^-udulent misrepresentation. The limit was to be 
regarded as dependent upon how far the act may have been a natural 

Afterwards, on the 26th November 1898, their Lordships judgment 
was delivered by SiR R. CoucH. 

JUDGMENT. 

The appellant in this case became a shareholder in the Himalaya 
Bank in 1886, several years before the transactions which are *=he sub- 
ject of this appeal. This respondent had become a director of the bank 
in 1885. and continued to be one until it stopped payment 
July 1891 and went into liquidation. On the 16th of May 18^^ 
appe'lant brought a suit against the respondent, alleging in his plain 
that the respondent strongly advised him to buy shares in the bank as a 
good investment, and said the bank had a large reserve fund ; * 

thoroughly sound footing, and that the directors had declared and paid tne 
usual dividend of 10 per cent.; that the respondent had been for years a 
director of the bank, and for years, certainly smce 1887, had issued or per- 
mitted the issue of false half-yearly reports and had issued false baJance- 

sbeets that alleged the existence of a reserve fund of Rs. 70,000 in looD, an 
that every half-year the sum of Rs. 5,000 had been added to the reserve 
fund whereas no reserve fund ever existed ; that the balance-sheets pur- 
ported to show that each half-year a profit of about 19 per 
capital had been made, whereas no profit had been made ; that m J y 
1890 the respondent issued a balance-sheet and subsequently issue 
directors’ report, both of which he knew to be false ; that on the 28t o 
August 1890 the appellant on the faith of the false statements of 
respondent, made both as a [219] director and as a private individua . w 
[rduced to purchase 100 shares for which he paid Rs. 11.000 on the 10th 
of September 1890; that on the 31st of October 1890 the . 

balance-sheet for the hali-ye ar ending the 30th of June 1890 was 


(1) (1873) L.R. 6 Ap. Ga. H. L. 377. 


(2) (1861) 2 J. and H. 23. 
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before the shareholders and the ad interim divideod of 10 per cent, dec- 
lared and paid on the 1st of August 1890, was on that day confirmed, the 
respondent using the anpellant’s proxy for that purpose ; that about the 
end of November 1890, by reason of the false representations made by 
the respondent, the appellant was induced to purchase 47 more shares 
for which he paid Rs. 5.170 on or about the 27tb of November 1890. 
The respondent pl^^aded that he did not induce the appellant to 
make the purchases, and did not make any false statement or mis- 
representation. The suit was heard by the Subordinate Judge of 
Debra Dun v.’ho on the 3lst July 1893 made a decree in favour of 
the appellant. On appeal to the High Court for tlie North-Western 
Provinces tl>is decree wasreversrd and the suit was dismissed. Although 
the Courts differed in the result, they were agreed as to some of the facts 
in the case, and as their Lordships will treat concurrent findings of facts 
as binding upon the parties it is unnecessary to consider the evidence 
which is only applicable to them. Both Courts have found that the 
balance-slieets issued since 1887 were false. But they agree that the 
respondent is not responsible for them. The High Court say there is not 
sufficient evidence to show that the balance-sheets issued previous to that 
of 1890 were false to his knowledge. The Subordinate Judge found ex- 
pressly that he was not responsible tor those balance-slieets. They were 
prepared by Moss, the Manager of the bank, who was absent in Aus- 
tralia when that for the half-year ending on the 30th June 1890 was 
prepared. It was indeed admitted by Mr. Mayne who appeared for 
appellant, that previous to April 1890 the directors were acting upon 
representations made to them by Moss. The important part of the 
case is the issuing of the balance-sheet and report for the last half- 
year and declaring and paying the dividend on the 1st of August. Both 
[220] Courts have found that the verbal representations alleged to have 
been made by the respondent %vere not proved. The evidence of appellant 
of these representations has not been believed by either of the Courts. 
The case of the appellant must therefore rest upon what was done after 

April 1800. 

It appears in the minutes of a meeting of the directors of the l)ank on 
the 10th of July 1890, of which the respondent was chairman, tliat the 
directors gone through the accounts of the bank and that the state 
of its affairs had become known to them. In the minutes of a meeting 
on the IGth of the samo month, tlm respondent being the chairman, it is 
stated that “the half-yearly balance-sheets ending 30th June 1890 
“ having been duly approved of, it was decided to declare the usual ad 
“ dividend of 10 per cunt, per annum, and that tlie usual notice 
“ ho inserted in the newspapers.” And both Courts have found that the 
respondent knew that balance-sheet to be false. 

With regard to the 100 shares bought on the 10th September 1890, 
the material question is whether the appellant in bu\ing thorn was acting 
upon a ropresentaion contained in the balance-sheet ending on the 30th 
Tune 1890, or made by the declaration of th« ad interim dividend, and 

was thereby induced to buy those shares. Barry v. Cioskey (l), Peek v. 
Gurney (2). The appellant was examined as a witness in support 
of his case, and in considering the value of his evidence it should 
be observed that as regards tlie verbal representations said to have 
been made by the respondent, neither of tlie Courts h^low Ims 

(1) a J. and H. 23. (2) L R. 6 E. and I. A. 4I2. 
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believed his evidence. He said, “ On the 10th September I bought 100 
“shares at Es. HO each. I produce the scrip. I subsequently bought 
“ more scrip in the end of November — 47 shares at the same price, from 
“ the defendant. The scrip is in the possession of the Mussoorie Bank. In 
“ purchasing these I was influenced by the consideration mentioned before 
“ by the half yenrly report for the half-year ending 30th June 1890, Exhibit 
“B, dated 31st October 1890.” In cross-examination being questioned as to 
a [221] letter of bis to the respondent of the 17th September, 1891, in 
which be said — “ You signed the directors’ report for the half-year end- 
ing 30bh June 1890, declaring a dividend at the rate of 10 per cent, per 
annum, and stating that the net profits were Rs. 19j per cent, and a frac- 
tion. By this report the public were deceived as to the state of the bank, 
and I myself w’as led to buy 147 more shares from you ” and asked why 
he was led by the balance-sheet of the 30th June, 1890 to purchase 147 
shares, he answered : — “The No. 147 was a mistake for 47, and the mistake 
“ of writing 147 was a clerical error .... The balance-sheet of 
“30th June, 1890, did not influence me in buying the shares.” In the 
printed record before their Lordships, there is between “the” and 
“ shares ” the words “ (paper torn) It is not necessary to quote the 
whole of his evidence on this matter. In their Lordships’ opinion the 
effect of it is that he was not induced to purchase the 100 shares by the 
balance-sheet of the 30bh June, 1890, or the declaration of the ad interim 
dividend. 

As to tbe 47 shares the case is different. The evidence relating to 
that purchase is’ mainly documentary. It appears in the appellant’s 
deposition that before the 8th September, 1890, there had been a negotia- 
tion for the purchase of the 100 shares, and on that day the appellant wrote 
to the respondent — “I have sold those 100 shares to Wright k Co. and 
“ they pay transfer charges, and I have also sold 200 other shares to our 
“ friend at Sialkot, so if Moss ” (the Manager of the Bank) “ will lend me 
“ Es. 10,000, we can do a large business.” On the 3rd October, he wrote 
another letter to the respondent in which, after speaking about the payment 
for the 100 shares, he said : — “ I suppose Mr. Moss has returned by this. 
“ Have you asked him at what rate he can lend me money, say Rs. 5,000? 
“ If he lends it at 8 per cent., I will buy 46 more shares in the Himalaya 
“ Bank from you at the same price.” On tbe 20th November, he wrote to 
“ the respondent “ I do not understand that I only receive dividends on 
“ the 47 shares from thelst of January, 1891. It is only two months since 
“ I [222] bought the 100 shares from you without any such understanding, 
“ and as the dividends for the current half-year will not be paid till 
“ March or April, I cannot consent to any such condition of the purchase 
“ of the 47 shares as you now propose, nor should I have gone to so much 
“ trouble in raising a loan for their purchase if you had said that was 
“ what you meant. I explained to you that I could only buy Himalaya 
“ shares on favourable terms. The bank has now a very bad name as 
“ evidenced by the large extra security required by the Mussoorie Bank 
“ and by other indications also.” 

He does not notice the half-yearly balance-sheet, which he said in 
his deposition ho received in October, or tbe ad interim dividend, as having 
induced him to buy the shares. And on the 27th November he wro^e : 

“ You state that I am to draw dividends for the current half-year, so 

“ the matter is settled between us.” 

A more important letter is one which the appellant wrote to the res- 
pondent on the 11th March, 1891. It is as follows : — 
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“ Do Wilson .—What are the strange rumours which I heir again respecting the 
*' Himalaya Bank? I heard things against it last year, but they were denied by you 
*' and the other directors, and so I myself was led not to believe them. At the same 
“ time you sold me a large number of shares at less ih^^n the market price. Capital 
“has, lam told, a very .lamaging paragraph agamst the Himalaya Bank in which it 
“ is stated that its p ipot is being hawked about in the streets of Gilcutti. I do not 
“ know what all this moans.” 

“ Of course, I know very well last year that the Bank had become exceedingly un- 
“ popular and had lost numerous oonscituents under Mr. Qreenway’s managoment; 
“ but I was hoping that it would come round after Mr. Moss’ return. 

“ Banks generally go to grief, and indeed can only go to grief either by speculation 
“ or bv large had debts. Now I do not think thst there is anybody robbing the Him- 
“ alaya Bank, and its operations being necessarily on a small scale, I have not heard 
Duc can I conceive that it has had anv serious losses, and I do not understand 
the rumours I hear except in so far as that the Bank’s business is not good at 
‘‘ present.” 

I would request the favour of your enlightening me and giving me your advice 
“ as to whether I ought to sell out, and if so, at what rate ? Your were quite right in 
“ selling, and I cannot blame you if the worst comes to the worst; but I think you 
“ ought to give me your candid advice now that matters appear to have become serious.” 
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[223] This letter is nob consistent with the appellant having been 
induced to buy either the 100, or the 47, shares by the half-yearly 
balance-sheet of June 1890 or the pabUcation of the ad interim dividend. 
Their Lordships think that if he had been so induced there would have 
been some allusion in it to them. 

It has been seen that his evidence about the verbal representation 
was not believed by the Courts below, and their Lordships cannot con- 
sider his evidence where he says that in purchasing the 47 shares he was 
influenced by the half-yearly report dated 31sb October, 1890, as sufficient 
proof of it, or infer it from his knowledge of the reports. In their opinion 
he has failed to prove that, in buying the shares, he acted upon or was 
induced by any false representation for which the respondent is liable, 
and they will humbly advise Her Majesty to affirm the decree of the 
High Court and dismiss the appeal. The costs of it will be paid by the 

appellant. 

Appeal dismissed. 


Solicitors for the Appellant : Messrs. Pyke and Parrott. 
Solicitors for the Eespoudent : Messrs. Rooke and Sons. 
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PRIVY COUNCIL. 

Present ; 

Lords Robhouse, Macnaghten and Morris, and Sir B. Couch. 
On appeal from the High Court for the North-Western Provinces, 


Muhammad Siddiq Khan and others v. Muhammad Nasir 
Ullah Khan and others.* [18th November and 

lObh December, 1898.] 


j^Mtlracl construed as to interest claimed on part of purchase-money left unpaid by 

arrangetnent — Tender, 

Bv an agreement between vendor and vendee part of the purchaee-money was 
retained by the latter, but not as a mere deposit by the vendor. The money was 
to be retained as soourity, that the property sold should be cleared of incum- 
brancee and a good title made. 
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The vendee was not liable for interest unless be should refuse, or omit, to pay 
the money so retained when the vender should have shown readiness to clear off 
the iucumbraocfs. Till then the vendee was net bound to pay or to tender to 
the veudor the money retained. 

[F., 10 A.L.J. 4S0 (484^ = 15 Ind. Cas. 854 tSSSl.] 

Appeal from a decree (llth June, 1895,) of the High Court modify- 
ing a decree (30th June, 1893), of the Subordinate Judge of Meerut. 

[224] This suit (16th June, 1892) was brought by Haji Begam, 
the original plaintiff, now represented by the appellants, against the first 
responaeut, and others, for Es. 29,935. 

In this, with some additions, three sums mainly formed the claim : — 
one sum of Es. 17,000, balance of the purchase-money due to the plaintiff 
as representing her deceased husband, who in his life liad sold a share in a 
mauza, on the 16th September, 1887, to the first defendant and his wife 
for Es. 20.000, this purchase-money remaining with the vendees. Another 
of the sums claimed amounted to Es. 9,718 for interest on the unpaid pnr- 
chase-mouey from the above date to 15th June, 1892. A third sum was 
claimed as damages. The vendees, by the contract, were allowed to retain 
Es. 17,000 for layment over to an incumbrancer, to w'hom it. was due, 
Lala Srikisben Bus; and also to retain Es. 3,000 for payment to another. 
The latter of these sums was paid accordingly ; but Srikishen was obliged 
to sue for the money due to him. The damages mentioned above were in 
respect of his costs of suit. 

The defendants paid into Court, on the 25th January, 1893, Es. 14,400, 
as being all that was due from them. The question on this appeal relat- 
ed to the interest which was claimed on the money so left in the hands 
of the vendees. 

The Subordinate Judge decreed in favour of the plaintiffs Es. 14,120. 
This was for the sum of Es. 17,000 left as above stated, with interest 
therecD, but allowing for the money paid into Court, and not awarding 
anything in respect of costs incurred in Srikishen’s suit. 

Against this decree both parties appealed. 

The High Court (Edge C. J., and Banerji, J.) modified the decree 
awaroing, against the purchasers, Es. 3,000 only, with iuterest from 
the date of the decree below till payment. Their reasons w’ere thus 
expressed : — 

“ Under that sale deed it was the duty of the vendor to give a clear 
“ title to the veLdees, they on their part paying Es. 17,000 and Es. 3,000, 

“ which together made up the purchase-money. [225] The evidence 
“ given on behalf of the defendants is entirely consistent with what we 
" would understand from the sale deed itself to have been the lerms when 
"once we were informed that there were outstanding liabilites on the 
“ property. We find that it was agreed that the vendors should pay 
“ Sriki&lien Das and Indarman. We find that the vendees offered to pay 
"to Srikishen Das before suit by him the Es. 17,000 and ihat Srikishen 
" Das would not i-eceive it. Under these circumstances, what is the decree 
“ to which these plaintiffs are entitled? They are clearly entitled to a 
" decree for the balance of Es. 17,000, vtz., Es. 3,000, Es. 14,000 having 
“ been received by them. When t-he vendees offered fco pay the Es. 17,000 
“ to the vendor, he did not decline the offer on the ground that the money 
“ was not produced at the moment the offer was made, but he declined the 
" offer, except on the condition that interest should be paid. Consequently, 

" the offer in this case amounted to a valid tender, and that would disen- 
" title the plaintiffs to any interest prior to decree.” 
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On this appeal — 1898 

Mr. J. D. Mayne appeared, for the appellants. Dec. 10. 

Mr. Herbert Cowell^ ^or the respondents, was not heard. 

Afterwards on the 10th D'ceinber their Lordships' judgmoDt was PRiVY 
delivered by SIR R. CoucH : — Council. 


JUDGMENT. 


21 A. 223 


By a deed dated the 10th September 18S7, Muhammad Ghulam Kadir 
Khan sold a share of mauza Aliour Gajauri to Nasir-ul-lah Khan and Mus- 
sammat Ulfat, his wife, in consideration of Rs. 20,000, which sum was in 
the deed staged to be for paying the debts due to Lala Srikishen Das and 
Indarman, Bhora, and the money was said in the deed to he “ lefc with 
the vendees ” for paying to the former Rs.17,000 and to the latter Rs 3,000. 
The latter sum was paid to Indarman and the question in this appeal relates 
to the Rs. 17,000. The suir. was brought by H iji Begara , the widow of Ghu- 
lam Kadir Khan, against Nasir-ul-lah Khan and his wife, and in the course 
of it the appellants and respondents were on their decease substituted 
[226] for them as plaintiffs and defendants. The plaint alleged, as was 
the fact, that the Rs. 17,000 were not paid to Srikishen Das, and prayed 
for a decree for that sum and Rs. 9,713-6-9 interest from 10th September 
1887 to 15th June 1892, the day of filing the plaint, and also for the costs 
of a suit by Srikishen Das against Ghulam Kadir Khan. The facts were 
that at the time of the sale Rs. 22,000 were due to Srikishen Das and there 
was also a mortgage r,o Harjit Singh and others upon which Rs. 15,000 
were duo. The evidence sho.ved that the balance due to Srikishen Das 
and the money due on the mortgage to Indarman wore agreed to be paid by 
Ghulam Kadir Khan and the property sold released from mortgages. 
Ghulam Kadir Khan failed to provide the money for this purpose, and 
Srikishen Das brought a suic against him and obtained a decree for what 
was due to him with interest and cos^s and the amount decreed was rea- 
lised by Srikishen Das on the 18bh March 1892. The second and third 
of tiie issues in the suit were whether tlie defendants should be charged 
with interest on the Rs. 17,000, and the costs of chat suit. The S idordi- 
nate Judge woo tried the suit allowed the interest but not the costs, and 
gave a decree for the balance of the claim after deducting Rs. 14,000, 
which he said h^jd been paid on the 25th January 1893. It did no: appear 
how this was paid. Both parties appealed to the High Court, which 
decided that the plai'^tiffs were not entitled to either the interest or costs, 
and modified the decree of the lower Courr, by giving to the plaintiffs 
Rs. 3,000, the balance of the Rs. 17,000 with interest from the 30th June 
1893, the date of that decree. The plaintiffs have appealed against this 


fP.C.)=3 
C.W.N.201 = 
26 l.A. 45 = 
7 Sar. P.C.J. 
472. 


’ decree. 

Their Lordships are of opinion ihib there is no ground for the aop3al. 
The Rs. 17,000 wore not l^Jt with the vendees simply as a deposit of the 
money of the vendor. Tuey were to retain it as a security that the pro- 
pe’d.y sold should b3 fresd from the incumbrances upon it and thac they 
should have a good title Tiny wore entitle! to retain it uQCil the vendor 
provided the rest of the money necessary for this purpose. Unless this 
[227] was do 10 , a piymont of the Rs. 17,000 would loavo the property 
'still inmmbu'jd, as Srikishen would only receive it, if he did so, in pirt 
payment of what was due. Eiom the nature of the transaction it was 
no*"’ a deposit upon which the vende 'S would be liable to pay interest un- 
less they refused or omitted to pay the money when they were informed 
by the vendor that ho was prepared to pay the balance necessary to satisfy 
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1898 what was due to Srikishen. Without that balance they were not bound 
Dec. 10. to pay or tender to him the Ks. 17,000. Their Lordships will therefore 

humbly advise Her Majesty to afiirm the decree of the High Court and 

Peivt dismiss the appeal. The appellants will pay the costs. 

Council, Appeal dismissed. 

21 A. 223 Solicitors for the Appellants : Messrs. Barrow &nd Bogers. 

(PX.)=53 ^ Solicitors for the RespoDdents, ^Icssts. Rduken Foxd^ Ford^ nud 

C.W.N.201- Chester. 

26 I.A. 46= 


7 Sar. P.C.J. 
472. 


21 A. 227 = 19 A. W.N. (1899i 45. 

APPELLATE CIVIL. 


Before Mr. Justice Knox and Mr. Justice Banerji. 


Sheoraj Singh {Judgment-dehtoi) v. Gauri Sahai and others 

(Decree-holders) [7th February, 1899.] 


Civil Procedure Code, ss.314 et seqq— Insolvency — Holder of decree\on incrtgoge not enter- 
ed amongst the scheduled creditors^ Decree-holder not debarred from executing hxS’ 
decree. 


Held that a judgment-creditor holding a decree for 8!»le upon a mortgage against 
an insolvent judgment-debtor will not, by reason of his debt not having been 
scheduled in the insolvency proceedings, lose his right to rxecute his decree. Haro 
Pria Dabiav. Shama Charan Sen U) and Shridkar Narayan v. Atmaratn 
Oovind (2), referred to. 


[Appr., 30 C. 407 (410).] 

The facts of this case sufi&ciently appear from the judgment of the 
Court. 

Pandit Sundar Lai and Pandit Pa?deo Bam, for the appellant. 

[228] Munshi Bam Prasad and Munshi Gokul Prasad, for the res- 
pondents. 

JUDGMENT. 

Knox and Banerji, JJ. — Raja Sheoraj Singh, the appellant before 
us, is a judgment-debtor of the respondents. The respondents hold a 
decree against him, dated the 5th March 1885, for sale under a mortgage 
deed. Before the decree had been passed Raja Sheoraj Singh had apph^i 
under the provisions of Chapter XX of the Code of Civil Procedure, to be 
declared an insolvent. With his application he filed a list of his creditors. 
The list was subsequently amended by him, and in the amended list under 
the head No. 8 Har Sahai, father of the respondent, was entered as a 
creditor holding a decree dated the 5th March 1885, arising out of a 
mortgage bond in favour of Har Sahai, which bore date the 5tn 
March 1879. + The ‘ judgmeot-debtor was eventually declared an insol- 
vent by the order of this Court dated the 16th July 1886. Upon this 
the creditors mentioned in the application were called upon to produce 
evidence as to the amount and particulars of their respective 
claims, and the record prepared at the time shows that Har did 

not put in an appearance. The entry says that he w as said to be dead. 

• First Appeal No. 278 of 1897. from a decree of Pandit Raj Nath Sabeb, Subordi- 
nate Judge of Moradabad, dated the 20tb September 1897. 

+ [Id 19 A.W.N. (1899) 46, lor 6th March 3879 we have 16th March 1879, Ed.'\ 

(1) 16 0. 699. (2) 7 B. 465. 
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Tli 0 amount proved was declared to be uil. A receiver was appointed in 1899 
due course, who made collections, paid the scheduled creditors in full, and Feb. 7. 

found himself with a balance in hand of Rs. 8,324-7-11. After all this 

had taken place the present respondents made an application to the Appel- 
Colleotor, to whom the decree had been transferred for execution by LATE 
reason of the property concerned being ancestral property, for attachment, OiviL. 

and in due course of time we find that the District Judge paid over the 

balance to the respondents. They took it, and afterwards asked that the 21 A. 227= 
property now in disoute might be brought to sale for the recovery of 19 A.W.N 
the balance due from the appellant to the respondonns. The property (1899) 45. 
in question is the same property which had been mortgaged in the 
bond of 1879, and which the receiver had handed over for restoration 
to the judgment-debtor. Upon the application for sale the appellant 
raised several objections. Among them was the objection now before 
[229] us; but, with the exception of a question bearing on the question 
of interest, the application for execution was all:>wed to proceed and the 
property declared liable for sale. From this order arises the present appeal. 

It is contended before us that as the decree-holders had, under s. 35H of 
r.be Code of Civil Procedure, received their distributive share of the assets 
of the appellant in the hands of the receiver they cannot now execute 
the decree for the balance of the decretal amount ; further, that by virtue 
of the proceedings taken under ss. 351, 356and 357, the decree is incapable 
of execution. It was said that the moment the judgment-debtor was 
declared insolvent all creditors wore bound to come and prove their 
debts : that the schedule prepared under s. 352 operated as a decree, 
and that any creditor who did not come in within the period of limita- 
tion allowed by art. 174 of the second schedule of the Indian Limitation 
Act and prove his debt, or, when the schedule was in error, did not get the 
schedule amended, lost any further rights or remedies in respect of his debt. 

In the present case the respondents had made no attempt either to prove 
their debt when the schedule was prepared, or to get the schedule 
amended after it had been prepared, and hence it was urged that 
they were not entitled to execute the decree they hold. We are unable to 
a^ree with this contention. We can find nothing ins. 353 or in any other 
part of (Jhapter XX of the Code which declares that where a creditor has 
not proved his claim or got an entry in the schedule amended he has 
debarred himself of all rights to execute a decree which he holds, especially 
when that decree is subsisting and is based upon a mortgage debt. S. 357, 
which lays down in the effect the consequence of the discharge of the 
judgment-debtor under the Code, refers only to scheduled debts. More than 
this scheduled creditors are expressly declared to be still empowered to 
proceed against property other than that vested in the receiver under 
certain restrictions, whether that property was previously or subsequently 
acQuired. Xn the case oi Haro Pria Dabio. v. Shama Charan Sen (J) it 
[230] has been pointed out “ that where a person has got a right and it is 
contended that that right is taken away by statute, the right cannot be 
held to have been taken away except by express words in the statute, or 
bv inference so clear from the terms of the enactment that there can be 
no doubt about it." The principle of that case is on all fours with the 
case before us. Our view is supported by the case of Shridhar Narayan v. 

Atrnaram Govind (2). We dismiss the appeal with costs. 

Appeal dismissed. 


(1) 16 0. 692 


(2) 7 B. 455. 
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21 A. 230 = 19 A.W.N. (1899) 38. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

SiTA Eam (Plaintiff) v. Nauni Lulaiya (Defendant).* 

[9bh February, 1899.] 

Civil Procedure Code, ss. 25. 562 — lrar>sjer^Procedure— Suit transferred io his own 
file bi/ District Jiidije Appeal to Iligh Court — Remand to District Judge- Judge 
not competent to transfer. 

By order of a District Judge under s. 25 of the Code of Civil Procedure a suit 
was transferred from the Court of the Subordinate Judge to his own Court. The 
District. Judge decided the suit, and from bis decree there was an appeal to the 
High Court. The High Court remanded the suit under s. 562 of the Code to tbe 
Court of the District Judge. The latter transferred the suit so remanded for 
trial to the Subordinate Judge. Held that tbe District Judge had then uo power 
to transfer the suit, but was bound to try it himself. 

Semble that s. 25 of the Code of Civil Procedure has no application to a case 
remanded under s. 562 of the Code- 

[Dias , 9 O.L J 572 (5731=4 Ind Cas. 61 = 12 C.W.N. cxxxi; Appr., 24 A. 304: R., 36 
C. 193 (202)=5 C.L.J. 611 ; 9 N.L.R.40(41) = 19 Ind. Cas. 652 ] 

The facts of this case sufiBciently appear from the judgment of the 
Court. 

Babu Jogindro Nath Chandhri and Babu Ratan Chand, for the 
appellant. 

Munshi GuUari Lai (for whom Babu Satish Chandar Banerji), for 
the respondent. 

JUDGMENT. 

Blair nnd Bukkitt, JJ. — The suit in which this second appeal has 
been instituted was transferred under the provisions [231] of s. 25 
of the Code of Civil Procedure by the District Jud^je of Jhansi from the 
Court of the Subordinate Judge for trial before himself. After trial the 
District Judge came to the conclusion that the plaint disclosed no cause of 
action, and he therefore dismissed the suit. On appeal to the High Court 
the decision of the Judge was reversed. It was held that the plaint did 
disclose a cause of action, and the case was remanded to the District Judge 
under s. 562 of the Code of Civil Procedure to be heard on the merits. 

The District Judge, however, instead of trying the case himself on 
the remand, thought fit, for some reason unknown to us, to disregard the 
orders of this Court, and sent the case for trial to the Subordinate Judge. 
Subsequently the District Judge heard the case on appeal from the decree 
of the Subordinate Judge and dismissed the suit. 

On second appeal to this Court the first plea urged is that tbe District 
Judge had no power to refer the case for trial to tbe Subordinate Judge, 
and that all the proceedings in the Jhansi Courts after the remand order 
of this Court were without jurisdiction. 

We think this plea is sound and must prevail. When a case is 
remanded under s. 562 of the Code, that s^^ction provides that tbe remand 
shall be to the Court against whose order the appeal was made — in this 
case the Court of the District Judge of Jhansi. It then is the duty of 
that Gourn to re-admit the suit under its original number io the register 

• Second Appeal No. 830 of 1896, from a decree of F. W. Pox. Esq., District Judge 
of Jhansi, dated the 3rd June 1896, reversing a decree of A. Rahman, Esq., Subordinate 
Judge of Jhansi, dated the 26th February 1896. 
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and to proceed to hear it od the merits. There is no power given to the 
Judge to transfer the case to another Court. His power of transfer under 
s. 25 had been exhausted when the suit was originally withdrawn from 
the Court of the Subordinate Judge, so, even if s. 25 were applicable to 
a case remanded under s. 562, (we think it is not applicable) that section 
does not empower the District Judge to re-transfer the case to tlie sub- 
ordinate Court from which it had been withdrawn. 

The plain and unmisfcakeaWe duty of the Judge was to have obeyed the 
law by hearing the case himself as a Court of original [232] jurisdiction. 
He must now perform that duty, and it is much to be regretted that the 
illegal procedure adopted by the Judge has entailed heavy costs on the 
parties. We allow this appeal. We set aside as without jurisdiction all 
proceedings in tne Jhansi Courts in this case subsequent to the remaud 
order of this Court, and we direct ihe District Judge now to re-admit the 
suit under its original number and to proceed to determine it on the merits. 

Costs will follow the event. 

Appeal decreed and cause remanded. 

21 A. 232 = 19 A.W.N. (1899) 46. 

APPELLATE CIVIL. 

Before Air. Justice Banerji and Mr. Justice Aikman. 

Mahesh Partap Singh {Defendant) v. Diropal Singh {Plaintiff).'^ 

[11th February, 1899.1 
% 

Hvxdii late — Impartible Raj — Alloieance to younger sons - Matters ichizh may be C07isi. 
dered in assessing such allorvance. 

Held that in calculating what allowance might properly be made to the younger 
brother of the holder of an impartible raj. regard might properly he had. not 
merely to the extent of the property constituting the raj. but to rhe other source^ 
of inc<'me, whencesoever derived, possessed by the incumbout of the raj. 

The facts of this case sutlicionfely appear from tho judgment of the 
Court. 

Munshi Ram Prasad, Pandit Snndar Lai and Muosln Gobind Prasad, 
for the appellant. 

Pandit Moil Lai and Babu Jiican Chandar Mukerji, for the res- 
pondent. 

JUDGMENT. 

Baneimi and .^IKAIAN, JJ. — Tho appellant, who was the defendant in 
the Court below, is the Raja of the Anowla raj, in the Gorakhpur district, 
admitted to he an impartible raj. The plaintiff is one of bis young*?!’ 
brothers. Tho suit, out of which this appeal has arisen, was brought by 
the plaintiff, and he prayed that property yielding an annual income of 
twelve hundred rupees be determined to be property out of which he should 
obtain bis [233] maiotenance as a junior member of the family, and ho 
bo pub in possession of such property, or in the alternative a maintenance 
allowance of twelve hundred rupees a year should be fixed and charged on 
the property mentioned in the plaint. The plaint contained other prayers 
also with which we are not concerned in this appeal. The defendant 
denied the plaintiff’s right to mainbenance and disputed the propriety of 
tho amount claimed as the proper amount of plaintiff’s maintenance. The 
Court below has made a decree in the plaintiff's favour, declaring him 

• First Appeal No. 102 of 1897, from a decree of Maulvi Sjed Ja/ar Husaiu, Sub- 
ordinate Judge of Gorakhpur, dated the 26th March 1897. 
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entitled to an annual allowance of six hundred rupees, to be paid out of 
the raj. 

Both parties have appealed, but the only question to which the appeals 
were confined in the argument before us is that of the amount of the 
allowance fixed, the defendant contending that it is too high and the 
plaintiff urging that it is too low. We have to be satisfied that the 
amount fixed by the Court below is unreasonable with reference to the 
circumstances of the case. As we have said above, it is no longer disputed 
that the plaintiff is entitled to an allowance for maintenance. In our 
opinion the amount of maintenance in a case like this should be deter- 
mined upon the same principles upon which the amount which ought to 
be awarded as maintenance has ordinarily to be determined, and every 
case must be decided with reference to its own peculiar facts. In this case 
it appears that the raj has an income of over nine thousand rupees from 
villages. There is also an income from malikana, which is appurtenant 
to the raj, so that the profits from the raj itself amount to over twelve- 
thousand rupees per annum. Besides, there is an income of over nine 
thousand rupees derived from money-lending carried on in the names of 
the Raja and his wife. It was within the power of the defendant to show 
that this income was derived from sources unconnected with the raj, 
but be made no effort to prove that the capital invested in money-lending 
was not a part of the property which came to him from his father. 
Having regard to the amount of profits yielded by the immoveable property 
belonging to the raj and the number of years the defendant has been m 
possession it is [234] very probable, as alleged by the plaintiff, that the 
said capital was inherited by the defendant from his father. It appears nu 
doubt that the plaintiff has some income of his own derived from shares in 
some villages and other property standing in bis name. The defendant 
urges that the villages in which shares are recorded in the name of the 
plaintiff were acquired by the father of the parties and form a part of the raj. 
This has not been proved. The villages were acquired in the name of the 
plaintiff and stood recorded for several years in his name. It is, boweve^ 
immaterial to decide whether the property in the possession of the plaintin 
is a part of the raj or not. because we are of opinion that in fixing an allow- 
ance for the plaintiff we should take into account the sources of income, 
however derived, which the plaintiff now enjoys. We think that the princi- 
ple upon which maintenance is allowed to a Hindu widow should be appb^ 
in determining the amount of maintenance to be awarded to the plaintiiL 
Having regard to the income of the raj and also to the fact that the plaintiff 
has some other sources of income, the amount fixed by the Court below, 
namely, fifty rupees per mensem, does not appear to us to be unreasonable. 
In coming to this decision we have to bear in mind tbe claims of other 
members of the family and tbe expenditure which the defendant has to 
incur in maintaining his position as a Raja. While therefore, on tbe one 
hand, the allowance to be fixed for the junior members is not to be such as 
to cripple the raj, it must, on the other hand, be proportionate to the 
wants of a person in the position and rank in life of the plaintiff. We 
think the allowance fixed by the lower Court is reasonable and answers 
all requirements. We dismiss the appeal with costs [which will include 
one hundred and eighty five rupees as fees for the respondent’s CounselJ 

Appeal dismissed. 


• [The words in rectangular brackets form a portion of the judgment. They are- 
not to be found in I. L. B. ED.] 
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21 A. 236 (P.B.) = 19 A.W.N. (1899) 41. 

[235] FULL BENCH. 

Before Sir Arthur Strachey^ Kt., Chief Justice, Mr. JusticeKnox, Mr. Justice 

Blair, Mr. Justice Banerji,Mr. Justice Burkitt and 

Mr. Justice Aikman. 


Madan LaL {Defendant) v. Bhagwan Das. 

{Plaintiff).'^' [I6th February, 1899.] 

liloi'tgage— Prior and aubsequent mortgages — Mortgaged 'property sold twice in execution 

of decrees in suits tn each of ivkick the other mortgagee was not a party — Suit for eject‘ 

vient by one auction purchaser against the other — Form of decree^ 

B mortgaged a house, first to D and subsequently to M and C. M and C 
brought a suit ou ibeir mortguge without making D a party to it, obtained a 
decree, and pur. the house up to sale, and it was purchased by ML. Sub* 
sequently to the date of the decree in the above suit, D brought a suit on his 
mortgage, without making M and C parties thereto, obtained a deorec and put 
the house up to sale, and it was purchased by BL, BD then sued ML for eject* 
inent and damages. Held that the plaintifi’s suit must be dismissed, and ibat 
it was not competent to the Court to grant a decree in favour of the plaintiS 
conditioned on the failure of the defendant redeem the mortgage upon which 
ihc plaintifi's title was ultimately based. Hargu Lai Singh v. Qovind Rai (1) 
followed and explained. 

[Appr.. 11 C.W.N. 314 (31fi) ; R.. 26 A. 464 = A.W.N. (1904) 108 ; 29 A. 339 (P.C.) = 4 
A.L.J. 329 = 9 Bom. L.R. 656=6 C.L.J. 663=11 C.W.N. 561 = 17 M.L J. 263 = 
34 I. A. i02 ; 5 C.L.J. 527 ; 21 M.L.J. 213 (230) = 9 M.L.T. 431 (499) = 1 M-W. 
N. (1911) 165 (175) = 9 Ind. Gas. 513 (520) ;7 O.C. 243.] 

The facts of the case, as stated in the judgment of the lower appel- 
late Court, were as follows : — 

“ Baijnatb, the owner of a house in Allahabad, mortgaged it first to 
Diua Nath, a minor, on 26th June 1891, for Ks. 200. 

“ On 2nd February 1892, he made a second mortgage of the same 

house for Es. 150 to Maina Bibi and Mul Cband. 

“Dina Nath’s mortgage was repayable in 10 years, witb interest at 12 
per cent. There was a coyenant in the deed that so long as the mortgage 
was not satisfied, the bouse will not be sold, gifted or mortgaged, and 
there was a further provision — ' if, God forbid, the mortgagee enter- 
tained, within the period fixed for payment, in any way, a doubt, 
whether, weak or strong, with regard to the realisation of his money, he 
was at liberty to realise at once his money, principal and interest, by the 
cancelment of [‘<^36] the term fixed for repayment: I, my heirs, my repre- 
sentatives have no objection to it. 

“Both the mortgages were registered. Maina Bibi and Mul Chand, 
the second mortgagees, instituted, on 11th May 1894, a suit on their 
mortgage, without making the first mortgagee a party to it, and obtained 
a decree on 25th June 1894. The. house was sold in execution of that 
decree on 21st December 1894, and purchased by Madan Lai, defendant, 

for Eb. 72. 

On 28th September 1894, Dina Nath instituted a suit on his mort- 
gage, and obtained a decree on 8bh November 1894. Maina Bibi and 

• Second Appeal No. 644 c f 3 896. from a decree of Babu Brij Pal Dae, Subordinat® 
Indce of Allahabad, dated the 9th June 1896, revt^rsing a decree of Mr. H. David, 
Muneif of Allahabad, dated the 17th Febniaiy 1096. 

(1) 19 A. 541. 
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Mul Chand, the second mortgagees, who bad obtained the decree on 25th 
June 1894, on their mortgage, were not made parties to this suit. 

“ The bouse was sold on 25bh June 1895, in execution of Dina Nath’s 
decree and purchased by the plaintiff for Rs, 265. 

“Plaintiff, attempting to take possession of the house, was resisted 
by the defendant ; therefore plaintiff brought this suit for possession and 
for Rs. 11-4-0 compensation.” 

The Court of 6rst instance dismissed the claim. On appeal the 
lower appellate Court reverserl the decree of the hrst Court and decreed 
the plaintiff’s claim, but subject to the condition that if the principal and 
interest of Dina Nath’s mortgage, from the date of the deed to the date of 
payment, less Rs. 60 received in lieu of interest, should be paid by the 
defendant within four months from the date of the decree, the plaintiff’s 
suit would stand dismissed. 

The defendant appealed to the High Court. 

JogiTidro Nath Chaudhri and Babu Satya Chandar^Mukerji, 
for the appellant. 

Pandit Sundar Lai and Babu Datti Lai, for the respondent. 

JUDGMENT. 

Strachey, C. J. — We do not think that we ought to allow the 
questions decided by the Fall Bench of this Court in Hargu Lai Singh v. 
Gobind Rai (1), so recently as July 1897, to be now reopened. The only 
question therefore upon which we have heard [237] the learned 
pleaders on both sides is whether the present case is distinguishable 
from that decided by the Full Bench. The conclusion at which we have 
arrived is that there is no material distinction in principle between the 
two cases. Certain differences have been suggested in reference to the 
title set up by the defendant here ; but these cannot make the cases distin* 
guishable, for the decision of the Full Bench was necessarily irrespective of 
any view of the defendant’s title, aud based exclusively upon the failure of 
the plaintiff to prove a title to present possession at the date of his eject- 
ment suit. Here, as there, the only title of the plaintiff was derived from 
a simple mortgage which did not entitle the mortgagee to possession as 
against any one, and a purchase under a decree for sale in a suit to which 
this defendant was not a party. Here, as there, the suit was an ordinary 
suit for ejectment, the plaintiff claiming to recover possession from the 
defendant absolutely and not subject to any condition. Here, as there, 
one of the Courts below — there the Court of first instance, here, the lower 
appellate Court — gave the plaintiff a decree for possession with a condi- 
tional right to the defendant to redeem. Before us the learned advocate 
for the plaintiff respondent has admitted that his client is nob entitled to 
an absolute decree for possession. He has, however, argued that the 
case is distinguishable from Hargu Lai Singh v. Gobind Rai, on the 
ground that here it is the lower appellate Court which has given his 
client a decree for possession with a conditional right to the defendant 
to redeem, and that there is nothing in the Full Bench decision which 
necessarily implies that such a decree is wrong or requires this Court in 
second appeal to set it aside. From the paper-book in the Full Bench case 
it aopears that there tho plaintiff, in his memorandum of appeal in this 
Court against the lower appellate Court’s decree, absolutely dismissing 
the suit, pleaded that he was entitled, if nob to an absolute, at least bo a 


(1) 19 A. 541. 
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Qualifial decree for possession, such as the first Court had Riven him. 

1 ® dismissed the aupeal, and did not give the 

plaintitl the qualified decree for possession [238] which he asked for. It is 
suggested that that particular pica in the memorandum of appeal may 
not have been pressed before the Full Bench, as the judgment does not 
refer to It. However this may be. it appears to us that the Full Bench 
did distinctly indicate their opinion that, in a suit for ejectment, such as 
the present, a decree for pcssession. with a conditional right to the defen- 
dant, should not. be passed. They say that the plaintiff’s suit “ was 
properly dismissed, though on other grounds in other words, that the 
lower appellate Court acted properly in setting aside the qualified decree 
for possession passed by the first Court, and in substituting' for it a dec-ree 
absolutely dismissing the suit, though it gave wrong reasons for doing so. 
It is impossible to suppose that, they would have said that and proceeded 
to confirm the lower appellate Court’s dismissal of the suit if they had 
thought that a qualified decree for possession, such as the first Court had 
passed, was right in such a suit. We cannot see any substantial distinc- 
tion between this case and that. We must follow the decision in Ilargu 
Lai Singh v. Gcbind Lai, and the result is that we allow this appeal, set 
aside the decree of the lower appellate Court, and restore that of the first 
Court, dismissing the suit with costs in all Courts. Knox, Blair, 
Banerji, Burkitt and Aikman, JJ. concurred. 

Appeal decreed. 


21 A. 238»19 A W.N. (18991 42. 

APPELLATE CIVIL. 

Before Mr. Jnsticc Blair and Mr. Justice Burkitt. 


Kishan Lae (Plaintiff) u. Garuruddhwaja Prasad Singh and 

OTHERS (Defendants):^ flSth February, 1899.] 

Hindu lav;— Pious duty of son to pay hi& faOuir's debts - Civil Procedure Code, s. 317— 
Execution of decree — Sale in execution — Benatnx purchase— Sxiit by creditor on the 
ground that the certified purchaser is not the real purchaser. 

Held that the provisions of s. 317 of the Code of Civil Procedure are subject to 
no limitation other than such as is coutained in the section itself, [239j namely, 
that the suit the maintenance of which is prohibited by that section should bo 
(1) brought against a cerlied purchaser and (2) bapod upon the ground that the 
purchase was mad*; on behalf of a person other than the certified purchaser. The 
question of who the plaiutiR may be is not material. 

The judgment of Knox, J., in The Delhi aud London Dank v. Chaudhri Partab 
Bhaskar (1) approved ; Rama Kurup v. Srx Devi (2| followed ; The Uncovenanted 
Service Bank v. About Bari (3) distinguished ; Mussumat Buhuns Koivur\. Lalla 
Buhooree Lull 14) and Williamson v. Norris (5) referred to. 

[R., 20 A. 82 = A. W.N. (1903) 199; 30 A. 1S6 = 5 A.L J 175 = A. W.N. (1908) Cl ; 31 A. 
17 G =6 A.L.J. 203 = 1 Ind. Cas. 479 ; 17 C.L J. 38 (47) = 17 O.W.N. 280 (288) = 
leind. Cas. 625 (030) ; 8 O.C. 306 (311) ; 53 P.R. 1901=62 P.L.R. 1901]. 

The facts of this case are fully stated in the judgment of the Court. 

Munshi Gobind Prasad and Maulvi Ghulam Mujtaba, for the appel- 
lants. 

Mr. D. M. Banerji, for the respondent. Hub Lai. 


• First Apppeal No- 93 of 1897, from a decree of Rai Anaot Ram, Subordinate 
Judge of AJjgarh. dated ihi* 23rd December 1896. 

(1) 21 A 29. (2) 10 M. 290. 

(4) (1872) 14 M.I.A. 496. f5) (1898) 68 L.J. Q.B. 34. 
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JUDGMENT. 

The judgment of the Court was delivered by BuRKITT, J. — This is 
an appeal by the plaintiff from a decree of the Subordinate Judge of 
Aligarh, nartly dismissing the plaintiff’s suit. The suit was one for sale 
on a mortgage of certain property executed by the defendant Garurud- 
dhwaja Prasad Singh on February 28th, 1893. Among the mortgaged 
properties, in addition to landed property, was one- half of a fort or kila 
at Baswan, which had belonged to the mortgagor. This fort had, previous 
to suit, been sold in execution of a money decree held by one Madhri 
Satan, and had been purchased by the defendant, Hub Lai. The Sub- 
ordinate Judge has given the plaintiff a decree against the mortgagor, but 
dismissed the suit as against the mortgagor’s minor son, Matmatangadh- 
waja Prasad Singh, and as against Hub Lai. The result of this decree is 
that in execution the plaintiff can proceed only against the father’s ftbe 
mortgagor’s) interest (presumably one-half) in the mortgaged property, 
other than the fort, and that the latter cannot be touched at all. 

The plaintiff now appeals, contending that he is entitled to a 
decree for sale of the whole property mortgaged to him without 
any exception. There are thus two matters to be considered in this 
appeal. The first is concerned with the dismissal of the [240] suit 
against the respondent, Matrnatanga Prasad, the minor son of the 
mortgagor. We regret that this respondent has not been represented 
by counsel at the hearing of the appeal. The grounds on which the lower 
Court dismissed the suit against him are “that Garuruddhwaja is an 
extremely immoral and extravagant man, and that he has wasted property 
worth lakhs of rupees in a very short time. Therefore the sons and 
grandsons of such a man should not be held liable for any debt incurred 
by him.” Further, the Subordinate Judge says that" whatever portion 
of the debt passed into Garuruddhwaja’s hand was, like other debts, spent 

by him for his own private purposes.” 

These reasons are not. in our opinion, sufficient to exonerate the son 
from the pious duty of paying his father’s debt. Had it been proved 
that the debt had been contracted for immoral purposes and that the 
person who advanced the money was aware of the purpose for which it 
was being borrowed, the son would not have been liable. There is, 
however, not a scrap of evidence to show that the debt which formed 
the consideration for the bond in suit was contracted for any such purpose. 
Indeed the details in the schedule show that such was not the case. A 
mere general allegation that the father led an extravagant, immoral, and 
licentious life would, even if proved, not be sufficient to relieve the son. 
It is now settled law in this Court since the case of Badri Prasad v. 
Modan Lai (l), that a son can be sued jointly with bis father to recover 
a debt contracted by the father if the debt had not been contracted for 
purposes such as would exonerate the son from the pious duty of paying 
his father’s debt. We are therefore constrained to allow this appeal as 
far as the respondent Mabmatangadhwaja Prasad Singh is concerned, 

and to give a decree against him in favour of tne appellant. 

We have next to deal with the second portion of this appeal, namely. 

the case of thp respondent, Hub Lai, the purchaser of the ® 

interest in the fort at Baswan. That interest was purchased by Hub J^ai to 
Rs. 2,901 on May LOth, 1894, in execution [241] of a decree held by one 
Madhri Saran, and was under attachment by the Court in execution of tne 
latter decree when it was mortgaged to the p laintiff-appellant in 

(1) 15 A. 75. 
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February. 1893. That mortgage, therefore wag void to the extent provided 
foi by s 276 of the Cods of Civil Procedure. The contention for the 
appellant is that at the auction sale the real beneficial purchaser was not 
the respondent. Hub Lai, who is the certified purchaser, and that the 
latter purchased benami for the judgment-debtor Garuruddbwaja Prasad 
bmgh, appellant s mortgagor. It was thereupon contended for the appellant 
that his mortgagor is the real beneficial owner of the fort, and that the 
latter was liable to be taken in execution to satisfy any decree which 
appellant might obcain on his mortgage. It is to be noticed that the plaint 
does Dot contain any prayer asking fora declaration that the mortgagor, 
Garuruddlnvaja Prasad, was the bedeficial owner, and Hub Lai a fictitious 
purchaser. Bub the plaint contained a prayer which is certainly peculiar, 
bearing in mind the fact that this Court had refused to set aside the sale to 
Hub Lai. It asked that if the sale to him were found not to be fictitious, 
the Court should direct him to receive back the purchase-money he had 
paid, and that on that being done the Court should direct the sale of the 
fort with the rest of the mortgaged property. This rather extraordinary 
request does not seem to have been pressed in the Court below, and is not 
repeated in the memorandum of appeal. The memorandum of appeal, how- 
ever, contends that it has been established that Hub Lai bad purchased 
benami for Garuruddbwaja Prasad, but like the plaint, it abstains from 
asking that a declaration to that effect should be made. The appeal, as 
regards Hub Lai, was, however, fought before us by counsel on both sides as 
if the object of the suit, as far as tbe appellant was concerned, was to 
obtain a declaration that tbe plaintiff’s mortgagor, Garuruddbwaja Prasad 
was the beneficial purchaser and an order thereupon that the fort should 
be sold in satisfaction of tbe mortgage of February, 1893. Such a con- 
struction can certainly be put on the plaint, as otherwise tbe allegation of 
the benami purchase would be superfluous. 

[242] It being then admitted for tbe appellant that his suit, as far as 
Hub Lai, the certified purchaser is concerned, is a suit against Hub Lai, 
instituted on tbe ground that his purchase was made on behalf of the ap- 
pellant’s debtor Garuruddbwaja Prasad, tbe question arises whether such 
a suit can be maintained, or whether it is forbidden by s. 317 of the 
Code of Civil Procedure. The words of that section are: — "No suit 
shall be maintained against tbe certified purchaser on the ground that the 
purchase was made on behalf of any other person.” Tbe opening words "no 
suit shall be maintained ” mean, wo have no doubt, "no suit shall be institu- 
ted, and if such a suit be instituted it shall fail.” That is the only meaning 
we can attach to the word " maintained.” We have beard very able and 
learned arguments from counsel on either side as to the construction to be 
put on this s. 317. For the respondent it was contended that the section 
means what it says, neither more or less, and that it forbids the institu- 
tion of any suit by any plaintiff against the certified purchaser if the 
object of the suit is to have it declared that the purchase was made on 
behalf of any person other than the certified purchaser. For the appel- 
lant, on the other hand, it was argued that we should not put on the 
section its literal and grammatical meaning, that we should import into 
it an exception which finds no place in it, and that tbe section should be 
construed so as to permit of a suit by a creditor of the alleged beneficial 
purchaser, by adding after " any other person” the words " except it be a 
suit by a creditor of such other person.” 

We fail to see why we should put such a restrictive interpretation on 
the very wide language of the section, and why we should say that the words 
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“ no suit ” do not really mean “ no suit ” in their plain grammatical sense, 
and do moan “ no suit excepting a suit hy a creditor.” Had the Legis- 
lature intended that a certain class of suits should be excepted from the 
sweeping prohibition laid down in s. 317 it would, we think, certainly 
have altered the wording accordingly and would [243] not have left it 
to the ingenuity of Judges to discover that it really did not mean what it 
purnorted to Si-y in the plainest language. 

The object of the section was no doubt to prevent judgment-debtors 
from purchasing thfdr own property at auction in the name of another, 
and for that purpose the section provided that no suit shall lie against 
the certified purchaser on the ground that the purchase was benami. 
The section does not designate any particular person or class of persons 
as being the person who shall not sue. It confines itself to indicating 
the person who shall nob be imnleaded as defendant in a suit instituted 
on the specific ground mentioned. In that way it prevents judgment- 
debtors who have purchased in the names of other persons from suing 
the certified purchasers for possession : that is to say, it permits the 
benami certified purchaser to reap the benefit of his fraud by barring 
the real purchaser from suing him, and if it also prevents the creditors 
of such judgment-debtors from suing the certified purchaser, it may 
well be that the evil is not unequally balanced. The cases are by no 
means few in which the benami certified purchaser defies all attempts by 
the real purchaser to get possession and holds on to the property. Accord- 
ing to the construction for which appellant contends, such a certified 
purchaser could be sued by the creditors of the judgment-debtor, though 
not hy the judgment-debtor, the beneficial purchaser. It appears to us 
that if one infringement of the hard-and-fast rule laid down by s. 317 be 
allowed in the case of a creditor of judgment-debtor it will be impos- 
sible to prevent others. Why should not tlie same privilege he allowed 
to a person who had purchased from the iudgment-debtor the property 
fraudulently withheld benami by the certified purchaser? Similarly, why 
should not a mortgagee holding a mortgage executed by the alleged bene- 
ficiiiry after the alleged fictitious sale, be allowed to suo such certified pur- 
chaser for sale on his mortgage? Other ctses might be put, such as cases 
of gift, devise by will, and the like. It seems to us that if the creditor of 
a judgment-debtor be not debarred [244] by s. 317 from suing the certified 
purchaser on the ground mentioned in that section, it will bo impossible to 
exclude many other classes of plaintiffs from the same privilege. It is ob- 
jected that the classes of persons mentioned above derived title from the 
judgment-debtor. Bur. surely so does the appellant in the present 
cse. How does his title differ from that held by a vendee or mort- 
gagee to whom the alleged beneficiary had sold or mortgaged the 
property after the alleged fictitious sale ? Ex hypothesi the prop^ty 
really belongs to the judgment-debtor to deal with as he pleases. If then 
the heiinmi certified purchaser set him at defiance, we fail to see °° 

the construction of s. 317 for which the appellant contends, a suit by such 
a vendee or mortgagee could be held to be barred by that section, or even a 
suit by the holder of a simple money decree for money borrowed subse- 
quent to the date of the alleged fictitious sale, and in this way the alleged 
real purchaser would be allowed to maintain that suit indirectly throi^n 
a friendly party which the law forbids him to maintain directly. We 
cannot see that the fact that these now obligations came into existeiice sxw- 
sequently to the alleged fictitious sale has any bearing on the question. On 
the above considerations we are of opinion that if we accept appellant s 
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contention we must read the opening words of s. 317 as if they ran “ no 
suit by a judgment-debtor shall be maintained ” and must hold that with one 
exception any person may institute a suit against a certihed purchaser '* on 
the ground that the purchase was made on behalf of any other person." 
We are not prepared to adopt that conclusion. If the construction we put 
on this section is one which in some cases enables fraudulent judgment- 
debtors to defraud their creditors the remedy is, we think, to be sought 
for in legislation, and not by putting a constrained meaning on words 
which are plain and unmistakeable. 


The question of the construction to put on s. 317 of Code of Civil 
Procedure has recently been most exhaustively considered by our brother 
Knox in the case of The Delhi and London Bank [245] V. Chaudhri 
Partab Bhaskar {!). The decision at which that learned Judge arrived 
was that he was “ unprepared to import extrinsic matter which will 
limit or qualify the same words beyond those which are to be found in 
the section itself, and which limit the suit to a suit (1) brought against a 
certified purchaser, and (2) based upon the ground that the purchase 
was made on behalf of a person other than the certified purchaser." 
He also examined the long array of decisions which at first sight ap- 
pear to support the construction of s. 317 for which the appellant 
here contends, and showed conclusively that nearly all of them were 
suits in which the ostensible auction-purchaser, the certified pur- 
chaser, was the plaintiff, and not suits against such a purchaser. There 
can be no doubt now that the maintenance of the former class of 
suits is not forbidden by s. 317, for, to use the words of their Lordships 
of the Privy Council in the case of Musstimat Buhuns Kotour v. Lalla 
Buhooree Ball (2) (on the section corresponding to s. 317 of the present 

QQ^g) “ there is nothing from which it can be inferred that more is 

meant than is expressed. It is confined to a suit against a certified pur- 
chaser and to a specific direction as to what should be done with it, etc." 
In suits in which the certified purchaser is the plaintiff the question 
which has been discussed in this appeal could not arise, and any decision 
on it would be obiter and not binding on us. The case of the Uncovenant- 
ed Service Bank v. Abdul Bari (3), to which our brother Knox did not 
refer was a suit in which the certified purchaser was plaintiff, and in 
which he asked for a declaration that his purchase was not benami. Such 
a suit clearly is not within the prohibition contained in s. 317. 

On the whole, we have come to the conclusion, for the reasons given 
above, that this suit, so far as it concerns the respondent Hub Lai, being 
a suit'against the certified purchaser on the ground that the purchase was 
made on behalf of the respondent, [246] Garuruddhwaja Prasad Singh, 
cannot be manitained. We fully concur in the opinion expressed by our 
brother Knox in the case cited above, and we are supported in our conclu- 
sion by the High Court of Madras in the case of Rama Kurup v. Sri Devi (4), 
in which the Chief Justice and Mr, Justice Handly, dissenting from 
one of the Calcutta decisions cited by our brother Knox in the case men- 
tioned above, say that that decision ‘seems to us to contravene the clear 
meaning of the section (317). It is not, in our opinion, a sufficient reason 
for not carrying out the express terms of the section, that to do so would be 
to allow a fraud to be perpetrated. The person in whose name a purchase 
has been made for the benefit of, and with the money of another, of course 


(1) 21 A. 29 (40 et 
(3) 18 A. 461. 
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oommifcs a fraud io claiming that property as his own. Nevertheless the 
law says that a suit shall not be maintained against him on the ground 
that the purchase was benami, and thus provides that this fraud shall 
prevail. The object of the section was, we consider, to put a stop to benami 
purchases at execution sales, and this object can only be carried out by 
enforcing it in all cases without regard to consequences.” The above obser- 
vations have our fullest concurrence, and to them we would add the follow- 
ing from a judgment of Mr. Justice Wills in Williamscni v. Norris (1) : — 
“ To argue that, because an enactment may have an effect which was 
not thought of when it was passed, it cannot have the plain and obvious 
meaning of the words used is a fallacy, though a common one.” 

The appeal therefore, as far as Hub Lai is concerned, fails and must 
be dismissed. It is therefore unnecessary for us to discuss the question 
of fact as to whether Hub Lai’s purchase was or was not benami. We 
will only remark that the evidence of Hub Lil himself, whom the plaint- 
iff-appellant called as his witness, seems to settle the question. 

We allow this appeal with costs as against the respondent Matma- 
tanga Prasad, and we dismiss the appeal with costs as against the respond- 
ent, Hub Lai. 

Decree modified. 


21 A. 247 = 19 A.W.N. (1899) 47. 

[247] CIVIL APPELLATE JUBISDICTION. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 

Deocharan Singh and others (Plaintiffs) v. Beni Pathak 
AND OTHERS (Defendants).^ [20th February, 1899.] 

Landholder and tenant^Act No. XII of 1881 (i'/. T7.p. Rent Act), s, 189 — Appeal — 
“ Rent payable by the tenant ” not in issue. 

Certain defendants being sued by the zemindars for the rent of land held by 
them, pleaded in effect that, whatever the rent the land in suit might be, they 
were entitled to retain it under an agreement between them and the predecessor 
in title of the plaintiffs in lieu of interest payable to them on account of a mort- 
gage given by the said predecessor in title. 

that the case was not one in which an appeal would lie to the District 
Judge under s. 189 of the N.W.P, Rent Act, inasmuch as the tent payable by the 
tenant was not in issue in the suit. 

CR., 23 A. 283 = 21 A.W.N. (1901) 75.] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Munshi Gohind Prasad, for the appellants. 

Mr. Amirxtddin, for the respondents. 

JUDGMENT. 

The judgment of the Court was delivered by SteACHET, C.J. The 
question in this appeal is whether Mr. Justice Dillon was right in holding 
that the plaintiffs had no right of appeal under s. 189 of the N.-W. P. 
Rent Act, XII of 1881, from the decision of the Collector dismissing their 
suit on appeal from the Assistant Collector of the second class. Its solu- 
tion depends on the exact nature of the matter i n issue and decided in 

• Appeal No. 23 of 1898 under s, 10 of the Letters Patent. 

(1) 68 L.J. Q.B. 34. 
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the suit, and this is not altogether easy to determine. The suit was in 
terms one for arrears of rent for three years, under s. 93 (a) of 
the Rent Act. The written statemeot of the defendants is not very 
clearly expressed. Its principal plea is thus stated: — "The rent of the 
land, in respect of which rent is claimed, has all along been eojoyed by 
the defendants’ ancestor and subsequently by the defendants in lieu 
of interest under a mortgage deed of 23rd December 1886, executed 
by the former zamindar (rom the time of the executiou of the said 
deed of mortgage. No zamindars of the mahal ever received or realized 
[248] rent in respect of the said land. Hence, unless all the co-sharers 
in the mahal re-pay the mortgage debt and get the mortgage redeemed, no 
zamindar of the mahal can be competent to sue for arrears of rent.” In 
another paragraph of the written statement the defendant pleaded that in 
two of the years to which the suit related “ the mahal was joint. The 
plaintiffs alone are not competent to sue. There were also other sharers.” 
The best construction which we are able to place upon the written 
statement is that the defendants, while not denying that the land in suit 
was held under the plaintiffs and their co-sharers as zamindai's, pleaded 
that under a mortgage executed in favour of their ancestor by the plaint- 
iffs’ predecessor in title, they were entitled, until redemption of the 
mortgage, to apply, in satisfaction of the interest due, the money which 
they would otherwise have had to pay to the zaraindars as rent. Although 
they stated that no zamindars of the mahal ever received or realized 
rent in respect of the land, they did not plead that the relation of land- 
holder and tenant did not exist, or that, as no rent had been either fixed 
by agreement or determined by a Court, the suit under s. 93 (a) was not 
maintainable. Their case was, in substance, that while it was true that 
rent was to be paid on account of the holding of the land, that rent was, by 
a special agreement, not to be paid to the landholder but to be appropriated 
by themselves in lieu of interest due to them, the tenants, from the land- 
holder upon a mortgage debt, until the landholder should redeem the 
mortgage. The mortgage had not yet been redeemed, and hence for years 
the rent had not been paid to the landholder. They i*aised no issue as to 
the rent payable, but pleaded that, whatever it might be, they were enti- 
tled to apply it in the manner which bad been agreed. 

So much for the pleadings. The Assistant Collector of the second 
class who tried the suit framed three issues : first, " is the mahal a 
joint mahal and are the plaintiffs competent to sue?” second, " are 
the defendants the tenants and are they liable to pay rent?” third, 
” has the rent been paid or is it in arrears?” Upon the second issue the 
Assistant Collector [249] apparently regarded the mortgage set up by the 
defendants as not sulficiently proved, saying in bis judgment " it does not 
appear to me to be worth consideration.” Relying mainly upon the settle- 
ment papers, in which there was no mention of the mortgage and in 
which the land was entered in the name of the defendants' ancestor as a 
tenant at fixed rates, and as bearing a rent of Rs. 3-1-10, he held that the 
defendants' liability to pay rent at that rate was established, and 
decreed the suit. Against bis decision the defendants appealed to the 
Collector of the District under s. 183 of the Rent Act. In their 
memorandum of appeal they again relied upon the mortgage, which 
they described as showing ‘‘ that the rent of the land in suit, amounting 
to Rs. 115 , has been mortgaged to the appellants in lieu of interest;” 
and a"ain contended that " under the circumstances, unless a redemption 
of the mortgage is secured, no claim for arrears of rent can stand.” That 
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is how the case came before the Collector. His conclusion was thus 
stated : I do not entertain any doubt that this mortgage really does 

exist, and that no agreement to pay rent, either at all, or at any particular" 
rate, has so far been entered into between the parties,” He accordingly 
allowed the appeal and dismissed the suit. His finding was in substance 
that the defendants held the land as mortgagees and not as tenants — a 
view which, whether right or wrong, was not that which the defendants 
themselves put forward in their pleadings. That is how the case stood 
when the plaintiffs appealed to the District Judge from the Collector’s 
dismissal of their suit. The District Judge reversed the Collector’s 
decision and decreed the suit on grounds which it is unnecessary to 
state. The question is, whether he was competent to entertain the 
appeal. 

Under s. 183 of the Rent Act the order of the Collector was, prima facie f 
final. Notwithstanding that section, however, an appeal lay to the District 
Judge under s. 189, if the suit was one in which the amount or value of 
the subject-matter exceeded Rs. 100, or in which the rent payable by the 
tenant had been a matter in issue and had been determined, or in which 
[250] the proprietary title to land had been determined between parties 
making conflicting claims thereto. In the present case, the amount 
or value of the subject-matter was less than Rs. 100, and there 
was no question of conflicting claims to the proprietary title to 
land. Unless, therefore, it can be held that the rent payable by 
the tenant was a matter in issue and was determined, no appeal 
lay to the District Judge. The words in s. 189 — " the rent payable by the 
tenant — were inserted in the Rent Act by s. 5 of Act XIV of 1886, and 
have been considered in several rulings of this Court, Badha Prasad 
Singh v. Pergash Bai (1) ; Badha Prasad Smgh v. Mathura Chaube (2) ; 
Mohib Ali Khan v. Martin (3) : Sarju Prasad v. Haidar Khan (4). 
The effect of these rulings is that the words " the rent payable by the 
tenant ” mean the rate of rent, and not merely the actual amount of 
money which is due at any given time by the tenant to the landlord as rent. 
Whether the rent payable by the tenant in this sense has been a 
matter in issue and has been determined, depends upon whether 
the determination of the question of rent is one which would affect and 
be binding on the parties as res judicata, not merely for a particular 
year, but for all succeeding years, so long as no change in their, relations 
was made either by their own agreement or by the Act of a Court. 
The principle would exclude an appeal where the issue had been whether 
the whole or part of the rent payable had been paid or not. If, then, the 
defendants here had pleaded that they had paid the rent payable either 
in whole or in part, the ruling would obviously be applicable and would 
exclude an appeal under s. 189. If their plea had been not payment but 
accord and satisfaction, the result would be the same. If it had been 
neither payment nor accord and satisfaction, but that, by virtue of an 
agreement between the parties, the defendants had set off against the rent 
otherwise payable by them, a sum payable to them by the plaintiffs, the 
same result would foUow, as the rate of rent [251] would not have been in 
issue. The issue in fact raised by the defendants was closely similar to 
this. They raised no question as to the rate of rent payable. Their plea 
was, in substance, that, whatever the rent payable might be, it was by virtue 
of a particular contract not to be paid in to the plaintiffs’ hands, but 

(1) 13 A. 193 (2) 14 A. 50. (3) 16 A. 61. (4) 16 A.W.N. (1896) 148. . 
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appropriated in a special manner, namely, the discharge of the plaintiffs’ 
liability to nay interest due under the mortgage. If the mortgagee had been 
a thirn person, the plea would obviously have been one of payment. As 
the mortgagee alleged to be entitled to interest was also the tenant from 
whom rent was claimed, it was in the nature of a set off of the interest due 
against the rent repayable, and it impliedly admitted that whenever the 
rent payable ceased to be applicable by the defendants in satisfaction of the 
interest, i.he zamindars would be entitled to recover it. It is difficult to 
■distinguish in principle such a plea from a nlea that the rent payable in 
respect of the years in suit had been in effect paid or otherwise satisfied 
in full, and in this view of the case we think, having regard to the ruling, 
that tlie rent payable by the tenant was not a matter in issue, that the 
decision of Mr. Justice Dillon was right, and that this appeal must be 
dismissed with costs. 

Appeal dismissed. 


219A. 251 = 19 A. W.N. (18991 50. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 


Dondh Bahadur Rai and others (Plaintiffs) v. Tek 
NarAIN Rai others (Defendants)." [[20th February, 1899.] 

Mortgage — Usufruduaru mortgage — Suit for redemption — Non-payment at proper time 
of Hie whole morlgage-tnoney — Dtsmissai of suit — Second suit for redemption 
accompanied by payment in full— Res judicata — Act No IV o/ 1882 (Transfer of 
Property Act), ss. 92, 93. 

Held that a decree in a suit for redemption of a usufructuary mort|;age. not 
being a conditional decree for redomption under s. 92 of the Transfer of Pro- 
perly Aot, 18S2, but simply dismissing the suit on the ground that the 
mortgagor had not, prior lo its institution, paid or tendered the whole of the 
mortgage-money at a time authorized by the deed, did not have the effect of 
foreclosure or of res judicata so as to bar a second suit for redemption, the [2S2] 
deed expressly authorizing redemption on payment of the mortgage-money in a 
particular month in any future year after due date, and the plaintiff having 
tendered the whole in that month between the dismissal on the first suit and the 
institution of the second. Znman v. Wearing (1), Marshall v. Shrewsbury (2), 
Curtis V. Holcombe (3), Collinson v. Jeffery (4). Karuthasami v. Jaganatha (5), 
Nainappa Chetti v. Chidambaram Chelti (6j, Roy Dinhur Doyal v. Sheo Ooiam (7), 
Muhammad Sami-ud-din Khan v. Mannu Lai (8) and Sheikh Qoiam Hoosein 
V. Musummat Alla Rukhee Beebee (9) referred to. Bay v. Baziuddin (10) 
distinguished. 

/R 24 A 44-21 A. W.N. 0901) 194 ; 32 A. 215 = 7 A.L.J. 185 = 6 Ind .Cas. 269 ; 19 
^ ” Ind. Cas. 393 <394)=6 S.L.R. 140 (142) ; 3 O.C. 371 1381) ; U.B.R. (1897—1901) 
682; D.. 25 51. 300 (310).] 

The fact? of this case are fully stated in the judgment of the 
Court. 

Munshi Gobind Prasad, for the appellants. 

Munshi Haribans Sahai, for the respondents. 


* Appeal No. 43 of 1696 under s. 10 of the Letters Patent. 

Ill 0850) 3 De. G. and 8. 729 (734). (2) (1875) L-R. 10 Oh. A. 250. 

0887)6 L.J. (N.S.) Oh. 156 = 34 R. R, 305. (4) L.R. 1896, 1 Ob. 644. 

(5) 8 M.478. (6) 21 M. 18. (7) 22W.R.O.R. 172. 

(8) 11 A. 386. (9) 8 N.W.P.H.O.R* (1871) 62. (10) 19 A. 202. ' 
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JUDGMENT. 

Strachey, C.J. (Knox, J., concurring). — The question raised by 
this appeal is whether a decree in a suit for redemption of a usufructuary 
mortgage, not being a conditional decree for ledemption under s. 92 of 
the Transfer of Property Act, 1882, but simply dismissing the suit on tbe 
ground that the mortgagor had not prior to its institution paid or tendered 
the whole of the mortgage-money at a time authorized by the deed, has 
the effect of foreclosure or of res judicata so as to bar a second suit for 
redemption, the deed expressly authorizing redemption on payment of the 
mortgage- money in a particular month in any future year after due date, 
and the plaintiff* having tendered the whole in that month between tbe 
dismissal of the first suit and the institution of the second. 

The mortgage of which redemption was sought was a usufructuary 
mortgage of a fixed rate holding, and was executed by the tenants on the 
25th May, 1872, to secure the sum of Rs. 200. It provided that the principal 
money with interest should be paid in the month of Jeth, 1280 Fasli, and 
that if after that date the mortgagors should pay the whole amount due in 
any future month of Jeth in any year, they would be entitled to get re- 
demption of the property. It also provided that the mortgagors were to 
pay to [253] the zamindar the rent due in respect of the holding, but did 
not provide for the event of their making default in such payment. In 
1894, the mortgagors brought a suit for redemption, alleging that Rs. 200 
only was due, and that the mortgagee had refused to accept their tender of 
that amount. The defendant mortgagee did not contest tbe right of the 
plaintiffs to redeem, but claimed to be entitled to add to the mortgage 
debt, sums exceeding Rs. 700, which he alleged that he had paid to the 
zamindar as arrears of rent for the holding in default of payment by the 
mortgagors, and that as this part of the mortgage-money has not been paid 
or tendered in accordance with the deed in the month of Jeth, the suit 
should be dismissed. The Court of first instance found that all that 
remained due on the mortgage, besides the Rs. 200 principal tendered by 
the plaintiffs, was Rs. 25, interest for one year, and on tbe 9th March, 1895, 
it passed a decree for redemption conditional upon the plaintiffs paying 
this further Rs. 25 in the next month of Jeth, which ended on the 7th 
June 1895. From this decree the defendant mortgagee appealed, and the 
appellate Court reversed the decree and dismissed the suit, on the ground 
that the plaintiffs had not paid or tendered the whole Rs. 225 due in the 
Jeth preceding the suit. Considering that the whole of tbe principal 
had been tendered ; that only a trifling sum representing one year’s 
interest remained ; and that the defence pleaded by the mortgagee was 
clearly unfounded, it was, to say the least, taking a very strong course 
to dismiss the suit outright instead of allowing the plaintiffs, as the first 
Court had done, to redeem conditionally on their making good the 
deficiency in Jeth in accordance with the deed. However, the plaintiffs 
did not appeal, so that on the 18th May 1896, the suit for redemption 
stood finally dismissed. A week later, on the 25th May, which fell 
within the month of Jeth, the plaintiffs tendered to the defendant the 
whole sum of Rs. 225, which in the previous suit had been found due 
on the mortgage. The defendant again refused to accept the tender, 
and the plaintiffs having, on the 27ch May, deposited the Rs. 225 in 
Comt under s. 83 of the [254] Transfer of Property Act, brought the 
present suit for redemption on the 30th July. In their plaint they set 
forth the proceedings in the former suit. In his written statement the 
defendant again pleaded that the plaintiffs were not entitled to redeem 
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except on payment of Rs. 737, which he had paid as arrears of rent to 
the zamindar, in addition to the Rs. 225 deposited. He did not plead 
that the suit was barred by the dismissal of the former suit. The Court 
of first instance, holding that the defendant was not entitled to add any 
part of the Rs. 737 to the mortgage money, and that the Rs. 225 which 
had been deposited was all that was due on the mortgage, passed a decree 
for redemption. The defendant appealed from the decree, but confined 
his appeal to the matter on which he had failed in the first Court, and did 
not suggest that the claim was barred by the dismissal of the former suit. 
The lower appellate Court agree with the Court of first instance and 
dismissed the appeal ; and the defendant then brought a second appeal 
to this Court in which he for the first time raised tbe plea of res judicata, 
upon which his appeal has been allowed and the suit for redemption dis- 
missed. Against that dismissal the plaintiffs have now appealed under 
s. 10 of the Letters Patent. 

It is obvious that the defendant has no defence on the merits ; that 
his only plea in the Courts below was wholly unsustainable ; and that he 
has succeeded only upon a technical ground taken for the first time in 
second appeal in this Court. The plaintiffs have done all that their deed 
required as the condition of redemption, and their chief mistake appears 
to have been their not appealing against the appellate decree in the former 
suit. The question is whether, not having done so, they are in conse- 
auence for ever banned from redeeming the property. The right to redeem 
belonging to every mortgagor, including usufructuary mortgagors like the 
plaintiffs, is conferred by s. 60 of the Transfer of Property Act, 1882. It 
exists “ at any time after the principal money has become payable.” It 
arises “ on payment or tender at a proper time and place of the mortgage 
money.” What is a proper time for payment or tender depends upon the 
[255] terms of tbe mortgage deed. Here tbe mortgage deed expressly 
authorized the mortgagors to redeem on payment in the month of Jeth 
in any year after the mortgage money became payable. The plaintiffs are 
found to have tendered to the defendant in the month of Jeth prior to 
the institution of the suit the full amount due upon the mortgage. They 
are therefore prima facie entitled to a decree for redemption. But their 
ri<^ht to redeem is, of course, subject to the proviso to s. 60 pro- 
vided that the right conferred by this sectiorj has not been extinguished 
bv act of the parties or hy order of a Court.” So long as there has been 
no such act or order, so long as the relation of mortgagor and mortgagee 
exists, tbe right to redeem is inseparable from that relation, and may be 
enforced by suit. There is no suggestion that the right has here been 
extinguished by act of the parties. The only order of a Court which, it 
is suggested, has extinguished the right is the dismissal of the previous 
suit for redemption. If the dismissal of that suit has had that effect, 
it can only be by virtue of some provision of the Transfer of Property 
Act or of some other enactment. It has been suggested that the dismissal 
of the previous suit has extinguished the right to redeem, first, because it 
operates as a foreclosure of the mortgage, and. secondly because it operates as 
res judicata by virtue of s. 13 of the Code of Civil Procedure. As regards the 
first point, it is necessary to see what are the orders of a Court which, 
under the Transfer of Property Act, extinguish the right to redeem and 
under what circumstances, if any, a usufructuary mortgage is foreclosed. 
The only orders to which the Act expressly gives tbe effect of extinguish- 
ing the right to redeem are orders absolute for foreclosure under s. 87 
in a mortgagee’s suit for foreclosure under is. 86, orders absolute for 
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sale under s. 89. in a mortgagee’s suit for sale under s. 88 and orders 
for foreclosure or sale under s. 93 in a mortgagor’s suit for redemption 
under s. 92. As under s. 67 a usufructuary mortgagee as sucb can- 
not sue for either foreclosure or sale, and as under ss. 92 and 93 no 
order for foreclosure of a usufructuary [256] mortgage can be made 
in a redemption suit, it is obvious that in the case of a usufruc- 
tuary mortgage, the right to redeem cannot be extinguished by 
any express order for foreclosure. The reason of this, as Mr. Justice 
Shephard points out in his commentary on the Act, is that the usufruc- 
tuary mortgage does not effect a transfer to the mortgagee of the 
legal ownership of the land : “ foreclosure implies that the property is 
vested in the mortgagee subject to a condition, and that an equity only 
remains to the mortgagor.” The only order which under the Act express- 
ly extinguishes a usufructuary mortgagor’s right to redeem is the order 
for sale which under ss. 92 and 93 may be made in a redemntion 
suit, though the usufructuary mortgagee could not have sued for 
sale any more than for foreclosure. If, then, the usufructuary mort- . 
gagee cannot sue for foreclosure, if on default of payment under 
a decree for redemption an order for foreclosure is expressly ex- 
cluded, and if in the case of such 'default there is no provision 
for the extinguishment of the right to redeem except on the passing of an 
order for sale on the mortgagee’s application, why should the usufructu- 
ary mortgagor’s failure to obtain a decree for redemption, put the mort- 
gagee in any better position, or give him a right for which he never bar- 
gained? It is true that in England if a mortgagor files his bill for the 
redemption of a lesal mortgage and it is dismissed for any reason except 
want of prosecution, the dismissal operates as a decree for foreclosure 
against him ; Inman v. Wearhuf (l), Marshall v. Shrewsbury (2), and 
other cases cited in Fisher on the Law of Mortgage f4th ed., p. 1002). 

It is also true that the rule in England has been applied to the case of 
a Welsh mortgage, the incidents of which closely resemble those of 
a usufructuary mortgage under the Indian Transfer of Property Act, and 


in connection with which it has been held that, although the mortgagee 
has no right to foreclose, the mortgagor, upon failure to pay the amount 
due under a decree for redemption, will be foreclosed : Curtis v. Holcombe (3). 
It is to be observed [257] that in that case the bill for redemp- 
tion was not dismissed in the first instance, but decreed, and the 
ground of the decision was that the mortgagor “ ought not to 
be allowed to obtain a decree for redemption and afterwards 
himself of the peculiar form of the deed to decline a redemption. 
There was a decree for redemption in the usual terms, but m 

default of the plaintiff so redeeming the said mortgage by the 
time aforesaid, the plaintiff’s bill was from thenceforth to stand dismissed 
out of this Court, with costs to be taxed bv the Master.” That has little 
or no resemblance to the present case where the plaintiffs were not, m 
the former suit, “allowed to obtain a decree for redemption.” It is more 
analogous to the case of default by a usufructuary mortgagor in payment 
of the amount due under a decree for redemption, with this difference, 
that under ss. 92 and 93 of the Transfer of Property Act the consequence 

of such default is not, as in England, a further order for absolute dismiss^ 

of the suit — Collinson v. Jeffery (4), or foreclosure of the mortgage, but, 



(1) (I860) 3 De. G. and S. 729 (734). (2) (1876) L.B. A. 260, 

(3) (1837)6L. J. (N..S.) Ch. 166 = 34B.». 306. (4) L. B. (1896) 1 Oh. 644. 
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the mortgagee applies for it, an order for sale. However this may be, 
there is no reported Indian case adopting the broad English rule that the 
dismissal of a suit for redemption for any reason except want of prose- 
cution operates as a decree for foreclosure. The absence of any such rule 
from the Transfer of Property Act indicates, we think, that the Legislature 
did not intend it to he adopted in India. We think that its application to 
a usufructuary mortgage would be inconsistent with the incidents of such 
a mortpage and with the provisions of the Act to which we have referred. 
So far then as the Act is concerned, the dismissal of the former suit for 
redemption does not, in our opinion, bar the present. 

While in the only reported case in which the English rule was apoUed 
to a Welsh mortgage the decision was put on the ground that the plaintiff 
could not get a decree for redemption without the usual penalty in case of 
default, the decisions applying it to other kinds of mortgage are based on 
the same principle as the rule of Tea judicata. “The mortgagor,” said 
Lord Justice James in [258] Marshall v. Shrewsbury, “ by filing the bill 
admits the title of the mortgagee and admits the mortgage debt, and 
the dismissal of the bill operates as a decree for foreclosure because he 
cannot afterwards file another bill for the same purpose ; he is not allowed 
thus to harass the mortgagee.” In this country the question of res 
judicata depends on s. 13 of the Code of Civil Procedure. Was the matter 
directly and substantially in issue in the present suit directly and sub- 
stantially in issue and heard and finally decided in the former suit? To see 
what was directly and substantially in issue in both suits, one must 1 ook at 
the contentions of the parties an<i the judgments and decrees of the Courts. 
The existence of the plaintiff’s right to redeem on payment of the mortgage 
jnoney in Jeth of any year was not a matter in issue in the former suit. 
The matterin issue in thefirstCourt was what the mortgage moneymustbe 
considered to include, whether it included the arrears of rent paid by the 
mortgagee, whether the plaintiffs w'ere entitled to redeem on payment 
of Es ” 200 , as they alleged, or of over Rs. 700, as the defendant 
contended. ’ The matter decided by that Court was that phe mortgage 
monev was Es. 225 only, and did not include the arrears of rent, 
and that the plaintiffs were entitled to redeem on payment of Rs. 25. 
the unpaid balance, in the following Jeth. The only matter decided 
bv the appellate Court was that the plaintiffs were not entitled to 
get a decree for redemption in that suit, as they had not prior to its 
institution paid or tendered the Rs. 225 in the month of Jeth. So far as 
this decided the fact that the mortgage was unpaid, and the principle that 
it could only be redeemed on payment or tender in a Jeth prior to a suit 
for redemption, it had, no doubt, the effect of res judicata. But it did not 
d cide that there could under no circumstances be any redemntion except 
on^navment or tender in some Jeth prior to that particular suit, or in any 
th^- nartioular Jeth. It decided nobhiog inconsistent with the continuance 
of the mortgage relation or with the mortgagor's right to sue again 
f redemption, provided that before doing so they paid or tendered the full 
t due in a Jeth. In the present suit the matter then heard and 
fM9T decided is not again in issue. The suit is based on a tender and 
d osit of the whole Rs. 225 fouud to be due in a Jeth prior to its institu- 
as the former judgment decided was necessary. The only matter 
d^irecblv and substantially in issue in the Courts below was whether the 
Rs 225 alone or the Rs. 225 plus the arrears of rent constituted the 
^orteaee money. That matter was in the former suit decided by the 
first Co^rb adversely to the defendant : the appellate Court did not decide 
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it at all, but dismissed the suit on another ground. It appears to us that 
in this state of the facts s. 13 of the Code does not bar the present 
suit. The plaintiffs admittedly have a right to redeem in a Jeth of any 
year. The dismissal of the former suit appears to us to be equivalent to 
a decision that that particular suit was prematurely brought, and does 
not affect the plaintiff ’s right to sue for redemption upon tender prior to 
suit of the full amount due in a Jeth subsequent to the dismissal. This 
view is supported by the judgment of the Privy Council in Nawah Azimut 
All Khan v. Jotvahir Singh (U. That was a suit, prior to the Transfer of 
Property Act, for redemption of a usufructuary mortgage; and their Lord- 
ships said of a decree in a previous suit for redemption, “that decree in 
fact did nothing but dismiss the then pending suit for redemption, on the 
ground that the full and entire amount of the mortgage money had not 
been deposited. According to the course and practice of the Courts in 
India, the only point to be determined in such a suit is whether the mort- 
gage-debt has been fully satisfied after taking into account the sum 
tendered or deposited; nor is the finding of any particular amount as still 
due conclusive against the mortgagee in a subsequent suit.” Nothing has 
happened to terminate the relation of mortgager and mortgagee, and 
hence the right to redeem, which is an essential part of that relation, has 
not been extinguished by any order within the proviso to s. 60 
of the Transfer of Property Act and this suit to enforce it is not barred. 

[260] We were much pressed by the pleader for the respondent with 
the judgment of Sir John Edge, C. J., and Mr. Justice Burkitt in Hay V. 
Baziuddin (2). That case is obviously distinguishable from the present. 
There the first suit for redemption, instead of being, as here, wholly dis- 
missed. was decreed, though the decree did not comply with s. 92 of the 
Transfer of Property Act, in that it did not specify what should take 
place in case the mortgage money was not paid within the prescribed 
period. The terms of the usufructuary morrgage are not fully stated in 
the report. No payment of the mortgage money was made, the decree 
was allowed to lapse, and it was held that the mortgagor could not again 
sue for redemption. The principle of that decision, when read with the 
Full Bench ruling of this Court which it follows, and with the Bombay 
ruling which it approves, is that the mortgage is merged in the decree 
for redemption and the original cause of action thus extinguished ; 
that the mortgagor's failure to comidy within time with his decree 
for redemption cannot give him a fresh cause of action ; that the decree 
thenceforth alone regulates the relations of the parties, and the 
mortgagor’s sole remedy is by execution, a second suit on the same 
cause of action and for substantially the same relief being barred by 
S3. 13 and 244 of the Code ; and that consequently if by his own neglect 
he allows execution of the decree to become barred by limitation, no 
remedy by redemption is left, and the mortgage is thus virtually foreclosed. 
That decision can have no application to a case where there has been no 
decree for redemption merging the mortgage, extinguishing the cause of 
action, or substituting a remedy by execution which bv the mortgagor’s 
neglect has become barred by limitation, where therefore s. 244 does not 
apply, and where the cause of action upon which the second suit is based 
is not the mortgagor’s failure to comply with any decree in his favour, but 
his right under the deed to redeem in a Jeth subsequent, as well as in one 
prior, to the dismissal of the first suit. The observatioTi in the judgment 

(1) 13 M.J.A. 404 (419). . (9) 19 A. 202. 
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cited that “ it was the inteution of the Legislature as [261] expressed in 
ss. 92 and 93 of the Transfer of Property Act that there should be one 
suit only for redemption,’* when read with the preceding and following 
sentences, must, we think, be construed as meaning one suit for redemption 
in which a decree for redemption is passed. It cannot indeed be said that, 
even thus understood, the proposition is absolutely settled law. Apart 
from the Madras decisions to the contrary mentioned in the judgment 
to which may be added KdTuthasami v. Jaganatha (1), and Naniappd 
Chetty V. Chidavibarain Chetti (2), and the decision of the Calcutta High 
Court in Eoy Dinkiir Doyal v. Sheo Golam (3), the judgment is admittedly 
in contlict with Muhavvnad Samiuddin Khan v. Mannu Lai (4), where it 
was held that the ruling of the Full Bench in Sheikh Golam Hoosetn v. 
Mtisumai Alla Bukhee Beehee (5), was not binding since the passing of 
the Transfer of Property Act, and that as in a decree for redemption of 
a usufructuai-^' mortgage foreclosure could not be directed, such decree 
could nob operate to deprive the mortgagor of the right to redeem. It 
is how’ever, unnecessary for us to express any opinion upon this conflict 
of authority. It is sufficient to say that, in our opinion, the principle of 
Hay V. Bazinldin, assuming it to be good law, does not apply and 
should not be extended to a case w’here no decree for redemption has 
been passed prior to the suit before the Court. In the judgment now 
under anpeal it is observed that if the present suit could be maintained, 
“the plaintiffs might institute a fresh suit for redemption upon every 
Teth for the whole period for which the mortgage might subsist, and 
upon theii- failure to pay into Court the full amount due m.ght have 
tLk suit dismissed, and then be in a position in the following year 
t^co "menoe another suit." Even if the liability 

not an effectual deterrent, the provisions of Ss. 92 and 93 ot the 

T LqL of Property Act would probably be suflicieDt to prevent 
Transfei ^ , .^urse for the Court to [262] take 

be not to dismiss the snit,-for, as pointed out 
m that case , practice is not now, as it appears 

by Mr. Jus . ; redemption suit outright because the 

to have fi'a oTeven tendered.-but to pass a conditional 

money has ^e^njaid ^ 

^Tn?t of navment within the time fixed, the mortgagee could under s. 93 
default of p y extinguishing the right to redeem and preventing 

obtain an The danger of repeated suits for redemption 

tsThut hard" ^ any case we ihink .hat there was 

nothing to bar the present suit. 

The only other point relates to an objection which the Present 
raised in his memorandum of appeal to this Court, and which 
responden decided against him. One of the provisions of the 

Mr. ^ve have mentioned, that the mortgagors should 

mortgage the fixed rate holding to the zaminoar. That is the con- 

Hnn nlaced upon the deed by the defendant mortgagee both in his 
structio P his memorandum of appeal to the lower appellate 

written sta . ^,3 did not pay the rent, and the mortgagee conse- 

Court. In *both suits for redemption the defendant claimed to 

Rs 700 odd so paid to the mortgage debt. Upon this point the 
lower appellate Court found in effect that the payments of rent were 
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made by the mortgagee voluntarily and were not necessary to preserve 
the mortgaged property from forfeiture or sale. We agree with Mr. Justice 
Blair that this finding of fact is a conclusive answer to the objection 
in second appeal. The respondent relies on s. 76 (c) of the Transfer 
of Property Act. As it is his own case that there was in the mortgage- 
deed “ a contract to the contrary” providing that the mortgagors and not 
the mortgagee should pay the rent, it is obvious, without going any further, 
that s, 76 canoot help him. The only other ground upon which he 
could claim to add the amount of these payments to the mortgage-debt is 
s. 72 {b), which authorizes a mortgagee in possession to spend such 
money as is necessary for the preservation [263] of the mortgaged 
property from destruction, forfeiture or sale. Thac ground, however, is 
disposed of by the lower appellate Court’s finding of fact that the payments 
were not necessary for any such purpose.. 

The result is that we must allow this appeal, set aside the decision 
of the learned Judge of this Court, and restore that of the lower appellate 
Court with costs. 

Appeal decreed. 


21 A. 263 = 19 A.W.N. (1899) 76. 

APPELLATE CRIMINAL. 

Before Sir Arthur Sirachey, KL, Chief Justice. 

Queen-Empress v. Mahabir Tiwari.’^ [23rd March, 1899.] 

Act No. XLV of 1860 (Indian Penal Code), ss. 34,397— — Commission of grievous 
hurt in the course of a dacoiUj — Person liable under s. 34, liable also under s. 397. 

Held, that the words “such offender” ins. 397 of the lodiao Penal Code 
include any person taking part in the dacoity who, though be may not himself 
have struck the blow causing the grievous hurt, is nevertheless liable for the 
act by reason of s. 34 of the Code. 

[Overruled , 28 A. 404= A.W.N. (1906) 61 = 3 Cr. L.J. 329; A.W.N. (1899) 186 (187); 
R.. 1 L.B.R. 232 <2351 ; D., 3 L.B.R. 121 (122).] 

The material facts of this case are as follows : — On the night of the 
24th of February, 1898, one Gajraj was sleeping at his threshing floor. 
He was awakened by a noise and saw some five or six thieves going off 
with loads from his threshing floor, while some others were engaged in 
picking- up loads for themselves. Gajraj at once caught one of them, the 
appellant Mahabir. The other men then attacked him and beat him 
with lathis until he was forced to let Mahabir go, whereupon Mahabir 
also beat him. Meanwhile the other men at the threshing floor had 
been aroused and approached near enough to see and recognize the 
thieves. Two of these men also received lathi blows and they ran off 
and bid themselves among the stacks on the threshing floor. Two men 
then came running up from their fields close by, and on their approach 
the thieves ran away. Gajraj was carried away from the threshing floor 
insensible, and on examination it was found that one of his arms was 
broken, but [264] it did not appear from the evidence which of the d^coits 
had caused that particular injary. On these facts the Sessions Judge 
convicted Mahabir under s. 397 of the Indian Penal Code and sentenced 
him to seven years’ rigorous imprisonment. Mahabir appealed to the High 
Court. 


* CriminM Appeal, No. 126 of 1899. 
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Mr. B, E, 0'Cono}\ for the appellant. 

The Government Pleader (Munshi Ram Prasad)^ for the Crown. 

JUDGMENT. 

StracHEY, C, J. — Mr. O'Conor, who holds Mr. Colvin’s brief for the 
appellant, states that he does not propose to press this appeal except 
upon the question of sentence. The appellant has been convicted of an 
offence punishable under s. 397 of the Indian Penal Code, and has received 
the minimum sentence under that section, namely, seven years’ rigorous 
imprisonment. Unless therefore that section is inapplicable, I have no 
power to reduce the sentence. Mr. O'Conor has contended that the section 
does not apply, because, according to the evidence for the Crown, and in 
particular that of the complainant Gajraj. the blow which caused grievous 
hurt by breaking Gajraj ’s arm, and which was struck during the commis- 
sion of the dacoity, was struck, not by the appellant, but by another of the 
dacoits. He supports this argument by reference to the case in the Madras 
High Court (Weir 99) cited in Mr. Mayne’s note to s. 397, and to the use 
of the expression “such offender," which implies that the liability to enhanc- 
ed punishment under the section is limited to the offender who actually 
causes grievous hurt. There can be no doubt, however, that the appellant 
■was one of the persons committing the dacoity : and the evidence shows, 
that upon Gajraj seizing the appellant while the dacoits were engaged in 
plundering the threshing floor, all the dacoits attacked and boat him with 
lathis and that the appellant similarly joined the rest in so beating him. It 
is thus clear that the attack on Gajraj was made by the dacoits, includ- 
in2 the appellant, in furtherance of the common intention of all. and 
therefore each of them was liable under s. 34 of the Code in the same 
r9R^l manner as if be were the sole assailant. If without any dacoity 
t4 persons concerned had together attacked Gajraj. and in that attack 
his arm bad been broken, but with no evidence as to who struck that 
particular blow, or even if the evidence showed that one of them other 
than the accused had struck it. there can be no doubt that all woul^ by 
reason of s 34, have been guilty of causing grievous hurt to him. That 
nrincinle cannot cease to be applicable because the assault happened to be 
rnmmitted in the course of a dacoity. or because the evidence shows that 
f fliA annsllant’s hand which in that dacoity struck the blow 
‘ '"“X erievoL hull The words “such offender” in s. 397 there- 
fore include Iny person taking part in the dacoity who, though he may 

not have himself struck the blow causing the grievous hurt, is neverthe- 
w liable for the act by reason of s. 34, and I am therefore of opinion 
this appellant caused grievous hurt to Gajraj at the time of 
mittioe the dacoity; that the case falls within s. 397, and that 
therefore no power to reduce the sentence. I dismiss the appeal 
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21 All. 266 INDIAN DECISIONS, NEW SERIES [Sor. 

21 A. 265 = 19 A.W.N. (1899) 61. 

4 • 

EEVISIONAL CRIMINAL. 

Before Mr, Justice Blair. 

In re THE PETITION OF IvALYAN SiNGH."^ [2l3t February, 1899.] 

Criminal Procedure Code, s. 253 — Discharge ^Evidence— Duty of Magistrate in dealing 
With the evidence produced in a case triable by a Court of Session. 

Held, that a Magistrate itiqairiog into a case triable by the Goart of Sessioa 
is not bound to commit simoly because the evidence for the prosecution, if 
believed, discloses a case against the accused, but be is competent to consider 
the reliability of such evidence and to discharge the accused if he find it 
untrustworthy. 

[F.. 11 Cr. L.J. 18 {19j=4 Ind- Ca«». 612 (6l3)=10 P.R. 1909 = 32 P.W.R. (1909) ; 
R-, 6 C.L.J. 760 (762) = 12 C.VV.N. 117 = 6 Cr. L.J. 406. j 

The facts of this case are as follows : — 

Six persons were brought before the District Magistrate of Etah who 
held an inquiry into an alleged offence of dacoity said to have been 
committed by them. The fact of the dacoity was [266] testified to by 
two men, a sowar and an ekka-driver, who represented themselves to have 
been the victims of the alleged dacoity, and who profess to identify some of 
the accused as their assailants. A hospital assistant proved that the 
sowar arrived at the hospital with a broken arm and other marks of lathi 
blows. One of the accused made a full confession. The Magistrate 
discharged all the accused, finding that the stories of the ekka-driver and 
the sowar were “extraordinarily discrepant," though that of the sowar 
was “ in some respects ’’ supporr:ed by the confession, and that the pro- 
ceedings of the police, which led up to the arrest of the accused, were 
“ bogus.” After examination and criticism of the evidence the Magistrate 
came to the conclusion that “every bit of the evidence bears intrinsic 
traces of falseness,” and that “the evidence in the case could not stand 
the slightest criticism,” and that the confession itself was open to the 
“ greatest suspicion.” 

Alston, for the applicant (complainant), contended that the Magistrate’s 
order of discharge was, under the circumstances, illegal. A prima facie 
case of dacoity against the accused had been disclosed. The dacoity 
itself was proved, and there was evidence connecting the accus- 
ed with the said dacoity, which evidence, if believed, was sufficient 
for a conviction. Dacoity was an offence exclusively triable by the Court 
of Session, and in discussing and criticizing the evidence on its merits, 
and in taking upon himself the responsibility of discrediting the confession 
of one of the accused, the Magistrate had “ tried ” the case as fully and 
completely as the Court of Session would have done. It was contended 
that where the evidence sufficed for a conviction and the offence was 
one exclusively triable by the Court of Session, a Magistrate was bound 
to commit. A Magistrate had to see that there were “ sufficient ” grounds 
for committing the accused for trial, but this did not mean that he was 
to take it upon himself to reject evidence and confessions according as he 
thought them true or not. To do so was to “ try ” the case, which the 
Sessions Court alone was entitled to do. 

JUDGMENT. 

[267] Blair, J. — This is a petition for revision. I am invited to lay 
down the general proposition that a Magistrate having before him formally^ 
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and categorically evidence which discloses a case for trial in some Court to 
which such Magistrate might in his discretion commit, is bound so to 
commit, and that he is wrong in point of law in exercising a discretion and 
considering the sufficiency of the evidence. The proposition is danger- 
ously large. It is not the practice of Magistrates within the range of my 
experience, nor I have heard the law so laid down in England. That is 
the only question I have to answer, for it is not in this case suggested 
that the Magistrate who refused to commit did not exercise a judicial dis- 
cretion when he found that there were nob sufficient grounds for commit- 
ment. The petition is dismissed. 
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21 A. 267 = 19 A.W.N. (1899) dS. 

APPELL.\TE CIVIL. 

Before Mr, Justice Banerji and Mr. Justice Aikman. 


Bholai Khan [Defendant) v. ABU Japar (Plaintiff).^ 

[Isb March, 1899.] 

Jurisdiction— Civil and Revenue Courts— Appeal— Suit yiot tried mv tlie merits in the 
Court of first instance— Act No. XII of 1881 [N. W.P. Rent Acti, s, 208. 

Held, that the applioation by an appellate Court of the provisions of s. 208 
of Act No. XII of 1881. is not precluded by the fact that the Court of first 
instance has dismissed the suit on a preliminary point without any trial of it on 

its merits. 


The facts of this case sufficiently appear from the judgment of the 

Court. , , 

Mr W. M. Colvin, for the appellant. 

Pandit Sundar Lai and Maulvi Muhammad Ishaq, for the respond- 


JUDGMENT. 

Banerji and Aikman, JJ. — The appellant, who is a tenant at fixed 
rates erected a building on land held by him for agricultural purposes. 
Thereupon the plaintiff, one of the zamindars of the village, brought the 
suit out of which this appeal has [268] arisen, for the demolition of the 
building and for the restoration of the land to its former condition. The 

firqfc instance was of opinion that the suit was one which came 
the purview of cl. (cc) of s. 93 of Act No. XII of 1881, and 
held that it was nob cognizable by the Civil Court. In this view the 
niioht to have returned the plaint for presentation in the proper 
Cnurt but instead of doing so he dismissed the suit. The plaintiff 
i /I fn the District Judge and the learned District Judge was asked 
appea e ^ 1881 to the case, and to remand 

f ^ trial to the Court of first instance. The learned Judge 
^of opinion that as the suit had not been tried by the Court of 
first instance on the merits, a. 208 was not applicable. He then 
ded to consider whether the suit was or was not cognizable 
procee Court, and. coming to the conclusion that it was cognizable 
^ M 'i-emanded the case to the Court of first instance under 

”^562 oTthe Code of Civil Procedure From this order of remand this 
appftftl*has been preferred, and the contention on be half of the appellant 

• -Cl- No 126 of 1098, from an order of L. Marshall, Esq., District Judge 

ot Jaipur, dated the 16th Auguat 1898. 
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is that the suit is cognizable by a Court of Bevenue. If s. 208 of Act 
No. XII of 1881 is applicable to the case, the last paragraph of that sec- 
tion precludes the appellant from raising the contentioQ urged on his 
behalf. We have therefore to determine whether s. 208 is or is not apoli- 

% opinion that the learned Judge of the lower 
appellate Court is wrong in thinking that ss. 206, 207 and 208 would 
not apply to a case which has not been tried on the merits. The policy 
of those sections was to protect a suitor from being bandied about from 
Court to Court. If the question of jurisdiction was raised in the Court of 
first instance, ss. 207 and 208 would, in our opinion, undoubtedly apply. 
S. 207 applies to a case in which all the materials necessary for the deter- 
mination of the suit are before the appellate Court. If such materials are 
not before the appellate Court, or if the materials before that Court are so 
imperfect that the appellate Court is not in a position to [269] determine 
the suit, s. 208 empowers the appellate Court either to remand the case 
under s. 562 of the Code of Civil Procedure or to frame and refer 
issues for trial under s. 566, or require additional evidence under 
s. 568. As in this case there were no materials before the Court for 
the trial of the suit, the Court was justified in remanding the case under 
s. 562. We shall treat the order of remand of the lower appellate 
Court as an order under s. 208, and, that being so. we cannot enter- 
tain the contention that the Court of first instaece, to which the case has 
been remanded, WAS not competent to entertain the suit. We therefore 
uphold the order of remand. We deem ic necessary, however, to observe 
that wben the case goes to the Court of first instance, that Court will have 
to determine, in trying the question of limitation raised by the defendant, 
whether the limitation applicable to the suit is that provided by the Indian 
Limitation Act of 1877, or the limitation provided by Act No. XII of 1881. 
It may be necessary for the determination of that question to consider 
whether the suit was one of the nature cognizable by a Civil Court or a 
Court of Revenue, but in doing so the Court of first instance should keep 
out of view the conclusion arrived at by the learned District Judge upon 
the question of jurisdiction. In our opinion it was not necessary for the 
learned District Judge, having regard to the view we have taken of the 
case, to consider that question at all. 

We dismiss the appeal with costs. 

Appeal dismissed. 


21 A. 269 = 19 A.W.N. (1899) 56. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Narain Das (Defendant) v. Lalta Prasad and others 

(Plaintiffs).* [9th March, 1899.] 

Execution of decree— Civil Procedure Code, s. possession— Formalpossession— Effect 

of formal possession as against a third person other than the judgment-debtor — 
Limitation. 

Held, that whatever might be the effect of the delivery of formal possession 
under s. 319 of the Code of Civil Procedure as against the judgmenc- [270] debtor 


• First Appeal, No. 107 of 1898, from an order of Maulvi Syed Muhammad Tajam- 
mal Husain, Subordinate Judge of Farrukhabad, dated the 7th September 1698. 
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himsolf, auoh formal dolivory of possession will not take effect as actual posses- 
sion as against a purchaser of the rights of the judgment-debtor who has previ- 
ously obtained actual possession. Mangli Prasad v. Debi Din (1) referred to. 

[F., 7 C.L.J. CIO; Appr., C C.L.J. 472 (483) ; R.. 5 C.L.J. 35 |N) ; 16 C.P.L.R. 
107 ; 5 Ind. Gas. 273 (275) ; 15 Ind. Gas. 14G (155) ==(1912) M.W.N. 6G9.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moti Lai, for the appellant. 

Pandit Sunday Lai, for the respondents. 


JUDGMENT. 

Baner.ii and Aikman, JJ. — The suit out of which this appeal has 
arisen, was one for possession of mortgage rights in certain zamindari 
properties. Those rights originally belonged to one Sliaukar Lai. He 
mortgaged them to the father of the present plaintiffs, and the father of 
the plaintiffs obtained a decree on his mortgage in September 1883. In 
execution of that decree he purchased Shankar Lai’s riglits on the 20th 
August 1884. On the 4th of May 1885, formal possession was delivered 
to him, apparently under s. 319 of the Code of Civil Procedure. At that 
time, it is admitted, the present appellant, Narain Das, was in possession 
by virtue of an auction-purchase in execution of a decree held by him 
against Shankar Lai. His purchase was made on the 21st of Anril 1884, 
and he obtained delivery of possession iu January. 1885. It was found 
by tho Court of first instance, and that tinding was not questioned 
in the lower aupollato Court, that the plaintiffs never ol)tained 
actual possession, that thoir allegation of an ouster in 1886 was 
nnfriiP ‘and that since January 1885, the defendant has been in 
possession. The present suit was brought on the 27th of April 1897, 
iQ a week before the expiry of twelve years from the date of the 
delivery of possession to the plaintiffs’ father. Tho Court of first 
inefnn/e held the claim to be barred by limitation, applying art. 138 
of the second schedule of Act No. XV of 1877, and dismissed tlie suit. 

lower appellate Court has set aside that decree. It was of opinion 
that the delivw of possession to the plaintiffs’ father on the 4th of May 
1885 cave a fresh start to the plaintiffs for the computation of limita- 
r 974 l finn It accordingly remanded the case to the Court of first 
‘ fc "^ce under s. 562 of the Code of Civil Procedure. From that 
of remand the present appeal has been preferred, and the only 
oraer . • u to determine is whether the claim was brought 

ques ion question is not by any means free from difficulty. 

Th can be oo doubt that had the suit been brought against the 
1 iiidcment-debtor, it would have been within time, as held 

•if It Prasad v. Vebi Din (1). But here we have the case of another 
m purchaser of the rights of the judgment-debtor, who 

person, . ’ judgment-debtor been in possession, tho 

IS m poggossion, whether under s. 318 or 319 of the Code 

delivery would have amounted to an ouster of the judgraent- 

nd an entry into possession by the purchaser. If subsequently to 
debtor ^ possession the judgment-debtor remained in possession, 

this de -. .^yquld amount to an ouster of the purchaser, and 

Id^be adverse possession from the date of tho ouster ; but in tho 
would person who had already purchased tho property and 
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obtained actual possession, delivery of possession, as against the judg- 
ment-debtor alone, cannot amount to an ouster of the person in posses- 
sion. Therefore it cannoc be said that such delivery of possession gave 
the subsequent auction purchaser a new cause of action, so as to make 
the possession of the person other than the debtor, who was already in 
possession, adverse possession from the date of delivery of possession to 
the auction ourchaser. Tne possession of such person commenced on the 
date on which he obtained pos>^essioD, and from that date must be regard- 
ed as adverse to the debtor or to the auction purchaser. As in the pre- 
sent case the defendant was in possession for more than twelve years 
anterior to the institution of the suit, the claim was barred by limitation, 
either under art. 138 or 141. Mr. Baldeo Bam on behalf of the respon- 
dents relied on the doctrine of Us pendens. There can be [272] no doubt 
that the title of the plaintiffs is superior to that of the defendant, but the 
question is whether the plaintiffs have come into Court in time to assert 
and enforce that title. In the view which we have taken of the case, 
their claim was beyond time and was rightly dismissed by the Court of 
first instance. The plaintiffs are themselves to blame for having lost 
through their own laches the title which they acquired under their auction 
purchase. We allow the appeal, set aside the order of the lower appellate 
Court, and dismiss the appeal to that Court with costs. The appellant 
will get his costs of this appeal. 

Appeal decreed. 


21 A. 272 = 19 A.W.N. (1899) 62 

APPELLATE CIVIL. 

Before Afr. Justice Banerji a'nd Ur. Justice Aikman. 


Muhammad Niamat Ali Khan {Plaintiff) v. Ghapfar 
Muhammad Khan and others (Defendants.) 

[13th March, 1899.] 

Mortgage-Suit for sale -Pleadings -Purchaser of mortgaged property paying off prior 
incumbrances. 

The purchaser of a portion of certain mortgaged property paid oS certain prior 
mortagages on the property. The subsequent mortgagee brought a suit for sale 
on his mortgage and made the purchaser a defendant, but did not offer to redeem 
the prior mortgages. Held, that the suit would not for that reason necessarily 
fail, but the plaintiff ought to bo given an opportunity of redeeming the defend- 
ant’s prior mortgages. Salig Ram v. Rar Charan Lai (1), distinguished. Kali‘ 
Charan v. Ahmad Shah Khan (2), followed. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Baoof and Pandit Sundar Lai, for the appellant. 

The respondents were not represented. 

JUDGMENT. 

Banerji and Airman, JJ. — The plaintiff-appellant brought the suit, 
which has given rise to this appeal, for sale upon a mortgage, dated the 
1st of November 1890, made in his favour by the first defendant Ghaffar 

* First Appeal, No. 137 of 1897, from a decree of Bai Shankar Lai, Subordinate 
Judge of Saharanpur, dated the 4th March 1897. 

(1) 12 A. 548. (2) 17 A. 48. 
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Muhammad Khan. The second defendant Maulvi Nazir Hasan purchased 
a part of the mortgaged property, wliich he sold to the third defendant, 
his wife. The [273] other defendants are purchasers of different otlier 
portions of the mortgaged property. The third defendant opposed the 
claim, among other grounds, upon the pfea that she had discharged some 
mortgages which wore prior in date to the mortgage of the plaintiif, and 
that the plaintitT was not entitled to a decree for the sale of the property 
purchased by her without paying to her the amount which she had paid in 
discharge of the prior mortgages, or a proportionate share thereof. The 
Court below has totally dismissed the suit on the single ground that the 
plaintiff had not offered in his plaint to redeem the prior mortgages 
which the third defendant had discharged, and in support of this opinion 
the learned Subordinate Judge has referred to the ruling of this Court m 
Salia Ravi v. Har Ckaran Lai (1). We cannot agree with the learned 
Subordinate Judge that that case is not distinguishable from the present 
case That was a case in which the purchasers were themselves prior 
mortgagees, the consideration for their purchase being the amount of tlie 
prior mortgage. That case, in our opinion, cannot be regarded as a basis 
upon which every suit for sale, in which the plaintiff impleads as defend- 
ant a subseauenb purchaser, but owing to ignorance or some similar 
cause does not mention in his olaint the fact of the purchaser having 
Sarged a prior mortgage, should be dismissed In the judgmeot m 
KaU Charany.Afnnad Shah Khan (2). the learned Judges who deeded 

that case obse too much or fails to 

application the p j f ^ ^ his claim is therefore to be deprived of 

that observation we concur, 
that to which he ^ J ^les the case to which we have just 

This ?^'yhich should have been followed by tlie lower Court, 

referred, ^nd j ^he third defendant or her husband from 

he ^urchlsed^ a portion of the mortgaged property was not a 
whom she purchase P reason of her having 

nrior mortgage that she can use that mortgage as a shield 

against the no mention in his plaint of tlie aUeged 

The t oar opinion, a valid reason tor totally dismissing 

payment, '’^ “^oament which the plaintiff asked for should have been 
the suit, ihe am jj, „,orits and a proper decree passed. 

granted, and the suit deeme 

We allow the aPP^- , 562 of the Code of Civil Procedure, 

remand the ca.o t t original number in the register and 

with du^ctions to eadeaff his costs of this appeal; 

ot'frVos'hemtXre incurred will abide the event. 

Appeal decreed and cause remanded. 
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REVISIONAL CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox, 

Janki Prasad and another (Applicants) v. Sukhrani 
(Opposite Party)* [14fch March, 1899.] 

Civil Procedure Code, s. lOS^Decree ex p^rte— Death of judgtnent-debtor^ Application 
by legal representative to have the decree set aside. 

Held, that where a defendant, against whom a decree has been passed ex parts 
for default of appearance, dies, his legal representative is not competent to apply 
under s. 103 of the Code of Civil Procedure for an order to set the ex parte decree 
aside. 

[Dias.. 29 C. 33; 36 P.R. 1903 = 88 P.L.R. 1903; R.. 6 O.C. 34 (37) ; D., 29 A. 674 = 
4 A.L.J. 480=A.W,N. (1907) 176.] 

This was a reference made by the District Judge of Jhansi under 
s. 617 of the Code of Civil Procedure. The facts of the case are thus 
stated in the order of reference. *' The appellants in this case are the sons 
of one Jlialkan, deceased, against whom the respondent got an ex parte 
fleciee on the 26th November 1397. There was no decree against the 
two appellants. On the 1st of July 1898, the respondent executed the ex 
decree by issuing a notice tj the appellaots under s. 248 of the 
Code of Civil Procedure. The appellants at once filed an application 
under s. 108 of the Code to restore the original [275] suit to the file, 
presumably that they might defend it. They alleged that their father 
could not attend through illness on the date the suit was disposed of 

ex parte.” , _ , • i. ..u- 

The Munsif dismissed the application on the merits, and against this 

order the applicants appealed to the District Judge. The District Judge 

being of opinion that it was not competent to the appellants to make the 

application at all referred that question to the High Court. 

Babu Badri Das, for the appellants. 

Babu Ratan Chand, for the respondent. 

JUDGMENT. 

Strachey, C.J. (Knox, J., concurring).— In this case the District 
Judge of Jhansi has referred to this Court, under s. 617 of the Code of 
Civil Procedure, the question whether the legal representative of a deceased 
defendant against whom an ex parte decree was passed, can apply to 
the Court under s. 108 of the Code of Civil Procedure to have the ex parte 
decree set aside. 

Section 108 provides that in any case in which a decree is passed 
cx parte against a defendant, he may apply to the Court by which the 
decree was made for an order to set it aside; and if he satisfies the 
Court that the summons was not duly served, or that he was prevented 
by any sufficient cause from appearing when the suit was called on for 
hearing, the Court shall pass an order to set aside the decree upon such 
terms as to costs, payment into Court, or otherwise as it thinks fit, and 
shall appoint a day for proceeding with the suit.” 

Now, the remedy created by this section is in terms limited to the 
defendant against whom the decree has been passed ex parte. In such a 
case the section says “ he may apply to the Court for an o rder to set it 

* Miscellaneous No. 34 of 1899. 
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aside,” and the applicant lias to satisfy tne Court that the summons 
was not duly served, or that he himself was prevented by any sufficient 
cause from appearing. 

In order to make this remedy available to the legal representative, 
some general principle of law would be necessary by which the word 
defendant should be construed as including the legal [276] representative 
of a deceased defendant. No authority has been cited to us, and we are 
aware of none, svhich establishes any such general principle. 

The summary remedy of an application to set aside an ex parte 
decree is created by the section, and in determining to whom that remedy 
is available, we cannot look beyond the terms of the section itself. It 
is true that where a party against whom a decree has been passed dies, 
bis legal representative is entitled to appeal against the decree if his 
interest is affected by it. S. 540 of the Code gives a right of appeal 
from an original decree, including a decree passed cx partc^ in terms widely, 
different from those of s. 108, and which do not necessarily confine the 
right of appeal to the person against whom the decree was passed, or 
exclude the legal representative whose interest is affected by the decree 
from appealing against it. The same observations apply to s. 584. which 

gives a right of second appeal. , i. i.- 

Where the Legislature intended to allow the legal representative 

of a deceased defendant to have himself substituted for the defendant, or 
to allow a person claiming to be the legal representative to apply to sot 
aside an order, it has expressly provided for such an application to be made 
bv the legal representative or the person claiming to be such. Instances 
oLuch provisions will be found in ss. 368 and 371 of the Act. . There is 
nothin<^of the kind in s. 108. The result is that, m our opinion, the 
Code gives no right to the legal r^ipresentative of the defendant or to any 

person except the defendant himself, to apply to the Court under s. 108 

to set aside a decree passed ex parte. Tha-. is our answer to the 

reference. 

21 A. 277 = 19 A.W N. (1899) 61. 

[277] APPELLATE CIVIL. 

Before Mr. hisHce Banerjiand Mr. Justice Aikman. 

TtrAnTTAR AND OTHERS (P/amri#s) P. ChATURBHUJ AND OTHERS 
LILADHAR [15th March, 1899.] 

, n ^Execution of decree Jurisdiction of Court executing tlie 

Civil procedure Code, s. / 

decree. a • u • 

rr 1 A when a decree for the sale of specific mortgaged property i3 being 

HeM, rnai. persons maJe oarties to the execution proceedings as 

executed, it is p the deceased judgment-debtor to contend in those proceed- 

legal represen not competent to make the mortgage, and that the 

inga that the mortgagor w ^ 

Durga Dei (2), Sanwal Das v. B,smmah Begam (3) and 
LoohanSiagTy. SantChanaar Mukerji ,4) referred to. 

.4 K A L J 746 = A.W.N. (1908) *288 = 1 Ind. Gas. 704 ; 32 0. 265; Appr.. 
f®’-’ SOM 26-16M.L.J.545: R . 231 = 6 A.L.J. 547 f548) = A.W 

N ( 1 ^ 93 : 32 M 429 = 2 Ind. Gas. I8=19 M.L J. 417 ; 6 Bom. L.R- 1043 

' 1 Mrt ifil of 1897. from a decree of Maulvi 8iraj-ud-din Ahmad, Sub- 

a- Jadgfo Tgra da?ed the 2nd April 1897. 

° ‘m 225 (2) W A- 313. (8) 19 A. 480. (4) 19 A.W.N. (1899) 24. 
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(1049): 2 Ind. Gas. 19 (24); 105 P.R. 1900; D., 5 A.L.J. 550 = A.W.N. 

(1908) 92.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai and Babu Dhurga Gharan Banerji, for the appel- 
lants. 

Pandit Moti Lai and Munshi Gokul Prasad, for the respondents. 

JUDGMENT. 

Banerji and Aikman, JJ. — This is an appeal from a decree of the 
Subordinate Judge of Agra dismissing the suit of the plaintiffs appellants on 
the ground that it is barred by the provisions of s. 244 of the Code of Civil 
Procedure. The facts are these: — One Mussammat Jhuna, the widow 
of Kishore Chand, executed a mortgage in favour of the predecessor in 
title of the respondents on the 13th of January, 1881, in respect of 
property to which she had succeeded as Kishore Chand’s widow. The res- 
pondents obtained a decree for sale upon the said mortgage against Jhuna 
Kunwar on the 28tih of June, 1893, and they obtained an order absolute 
for sale on the 23rd of March, 1895. On the 29th of August. 1895, Jhuna 
Kunwar died, and on the 13th of Jane, 1896, application was made for 
execution of the decree dated the 28th of June, 1893. The plaintiffs, who are 
[278]the sons of Kishore Ghand's brother Salig, were made parties to the 
execution proceedings as the legal representatives of Jhuna Kunwar. They 
raised several objections in regard to the application for execution, the 
first of which was to the effect that the decree was a decree for the sale 
of the life interest of Jhuna Kunwar only, and that that estate having 
determined on her death, the decree was no longer capable of exertion. 
They also contended that Jhuna Kunwar was nob competent to effect a 
mortgage of the property to enure beyond her lifetime, and that there was 

no justifying necessity for such a mortgage. « l- 

The Court executing the decree considered the first objection onlyi 
and being of opinion that the decree ordered the sale of the mortgaged 
property itself and not of the life interest of Jhuna Kunwar only. disnDis- 
sed the objection. Thereupon the present suit was instituted, and the 
relief sought is a declaration that the decree dated 28th of June. 1893. 
which was obtained by the defendants against Musammat Jhuna Kunwar 
became void and inoperative at her death, and that the property men- 
tioned in the plaint, which is in the possession of the plaintiffs, and 
which the defendants have caused to be advertised for sale, is not liable 
for the amount of the said decree. Among the grounds upon which 
the above declaration is sought, is the ground which was raised in the 
objections in execution proceedings, and which was decided adversely 
to the plaintiffs: we refer to the objection that what Jhuna Kunwar 
had mortgaged was her life interest only, and that the decree was for 
the sale of that interest alone. The learned counsel for the plaintiffs 
admits that the claim cannot be sustained on that ground, and that 
the decision on that point of the Court executing the decree was a decision 
properly falling within the meaning of s. 244, and has become final 
between the parties. There are other grounds, however, upon which the 
validity of the decree as a decree which can operate against the estate of 
Kishore Ohand is challenged. The suit is in substance a suit for a decla- 
ration that there was no necessity which justified the widow of Kishore 
Chand in making a mortgage of the property which could take effect even 
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[279] after her death. The ground upon which this claim is based is that 
she did not in reality incur a loan, and that there were no debts left by 
Kishore Chand, for the payment of which it was necessary to incumber 
his property. In order to determine whether the present suit is main- 
tainable, we have to consider whether the questions raised in the suit are 
questions which could have been determined by the Court executing the 
decree, under s. 244 of the Code of Civil Procedure. Clause (c) of that section 
is the clause which, it is contended, is applicable to the case. If the mat- 
ter now in controversy between the parties could be decided under that 
clause, then there can be no doubt that the present claim is not maintain- 
able. We are of opinion tliat under clause (c) of s. 244, the Court execu- 
ting a decree could not consider the question of the validity of the decree. 
A Court executing a decree is bound to give effect to it as it finds it, and 
it is nob in the province of that Court to consider whether the decree was 
or was not rightly passed. The decree in this case was a decree^ for the 
sale of the pronerty ; the plaintiffs, who wore parties to the execution pro- 
ceedings in the character of legal representatives of Musammat Jhuna 
Kunwar could only raise objections relating to the execution, discharge, 

or satisfaction of the decree, or to the stay of execution thereof, starting 

with the assumption that the decree was a valid one. That a judgment- 

debtor cannot dispute the validity of a decree is a proposition for wlmh 

we have abundant authority. We may refer to the recent case of 

V. Fakir Chand (1). It is clear that a person clairning title through the 

original judgment-debtor cannot dispute the validity of the decree, and 

where a decree directs the sale of particular property, a person who does 

Tot claim through the mortgagor cannot m execution contend that the 

mortogor was not competent to make the moitgago, and that the decree was 

re whfch ought not to have been passed. Such questions would, m our 
onewliionoug D province of the Court executing the decree; for 

r°280] prepert' the objection upon which they mainly roly, the 

Conit executing the decree would have to determine, after taking evi- 
Courfc execut^ n^ortgage was effected by Jhuna Kunwar, ^.e., whether 

dence, , was executed by her, whellier there was consideration 

the mortgage bond was oxecu e y 3 ^^,^ 

for the poreontomplated by s. 244 of the Code of 

an inquny case of a decree for money in which, after the 

Civd Pioceduie_ .sporty is attached as the assets of the debtor, 

death of the ^e^e^al representatives of the deceased debtor object to 1 10 
and in which ^ tl,at the property attached is no part 01 the 

attachment o" t'’® | j different from the case of a decree which 

assets of the deceased debtor^*. contemplated 

orders sale of ®P®®'f ® Chand Mai v. Durga Dei (2). But 

by the ®f *^3 ® pibially orders the sale of particular property no 

when a decree spe ^ executing the decree is 

question of assets c . question relating to the validity of 

bound to execu it as it sUnd^s^ ^ 

that decree must 1 Sanwal Das v. Bisjnilkih Beqam (3), 

the view taken y contention of the learned advocate for 

which is e“t'';®'y ' jifg ,esDondents our ruling in Locluin Singh v. 
the -,,08 nressed upon us. Some of the observa- 

tions probably have to be reconsidered 
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when a proper occasion arises, but wo do not think that that ruling 
governs the present case. 

We are of opinion that the Court below was wrong in holding that 
the suit was bai*red by s. 244 of the Code of Civil Procedure. We allow 
the appeal, set aside the decree of the Court below, and remand the case 
to that Court under s. 562 of the Code of Civil Procedure, with directions 
to readmit it under its original number in the register, and try it on the 
merits. The appellants will have their costs of this appeal. Other costs 
heretofore will abide the event. 

Appeal decreed and came remanded. 


21 A. 281 (F.B.}==19 A W N. (1899) 59. 

[281] FULL BENCH. 

Before Mr. Justice Blair, Mr. Justice Burkiit 

and Mr. Justice Aihnnn. 

Kesho Deo and another {Plaintiffs) v. Hari Das and others 

{Defendants),^ [18th March, 1899.] 

Joint Hindu family — Mortgage — Mortgage executed and registered by major son and by 
tJie father for himself and for a minor son ^Registration — Act No. Ill of 1877 
{Registration Act),s. 35. 

A joint Hindu family consisted of the father and two sons, the one of full age, 
the other a minor. The father and the major son executed a mortgage of the 
joint family property, the father describing himself in the bond as acting for 
himself and as guardian and next friend of the minor son. The bond wa<i 
registered on the admission of the father and the major son. 

Held, on suit by the mortgagees for sale, that there being no dispute as to 
the fact of the debt for which the mortgage was executed, and it not being 
alleged that such debt was incurred for any purpose which would exempt the 
son from the pious obligation of paying it, that there was no defect in the 
registration of the bond in suit which would prevent its affecting the share of 
the minor son. Shankar Das v. Jograj' Singh (1) overruled. Muhammad Bwae 
^ . Birj Lai {1) . In the matter of Ram Chunder Biswas {Z) and Badri Prasad v. 

Madan Lai (4) referred to. 

This was a suit to recover the balance of a debt alleged to be due on 
a hypothecation bond dated the Isfc February 1889. The defendants were 
Hari Das, and his two sons Babu Ram and Mannu Lai, the three defend- 
ants forming a joint Hindu family. At the time of the executionof the bond 
Mannu Lai was a minor and the bond purported to be executed by Babu 
Ram for himself, and by Hari Das “ for self and as guardian and next friend 
of Mannu Lai, minor, my son.” The bond was registered by Hari Das and 
Babu Ram, but did not purport to be registered on behalf of Manna Lai. 
At the time of suit the defendant Mannu Lai was of full age, and in his 
written statement he took the plea that the bond sued on not having 
been registered at his instance was inoperative as against him. On 
the issue raised by this plea the Court of first instance [282] (Subordi- 
nate Judge of Agra), relying on the ruling in the case of Shankar 
Das V. Jograj Singh (1), held that the person and property of Mannu 
Lai must be exempted from liability in respect to the bond in suit. 
The Court gave the plaintiffs a deoree against the two other defendants. 

• First Appeal No, 270 of 1896, from a decree of Syed Siraj-ad>din. Subordinate 
Judge of Agra, dated the 6th Jane 1896. 

(1)5 A. 699. (2) 1 A. 465. (3) 16 W.R.C.R. 180. (4) 16 A. 76. 
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Against this deoreo the plaintiffs appealed urging that the Court of first 
instance was in error in holding that Mannu Lai was not liable to the 
plaintiffs’ claim. 

Pandit Mali Lai and Kunwar Pamianand, for the appellants. 

Mr, E. -1. Howard^ for the respondents. 

JUDGMENT. 

AiK^rAN, J. (Blair and Burkitt, JJ., concurring). — This appeal 
arises out of a suit brought by the plaintiffs, who ai*e appellants here, 
on a mortgage bond, dated 1st February 1889. The defendants are a 
Hindu father Ilari Das, and his two sons, Bahu Ram and Mannu Lai. 
The executants of the bond are Hari Das and Babu Ram. In the bond, 
Hari Das describes himself as acting for himself and “ as guardian and 
next friend of Mannu Lai, minor, ray son." The bond was registered 
on the admission of the two executants, Hari Das and Babu Ram. 

The learned Subordinate Judge gave the plaintiffs a decree, but only 
as against the shares of Hari Das and Babu Ram, exempting the one- 
third share of Mannu Lai, on the sole ground that the bond had not been 
registered on his behalf. 

The judgment of the lower Court is based on, and is supported 
by, the decision of the Court in Shankar Das v. Jograj Singh (1). The 
facts of that case were similar to those of the case before us. 
bond in suit had been executed by one Harbans Singh for himself and 

as guardian of his miQor son Jogtaj Singh, and by an adult son named 

Balbir Singh. It was registered on the admission of Harbans Singh 
and Balbir Singh. The learned .1 u Iges observe There is no question 
but that Jograj Singh was an executing party to the bond by repre- 
sentation of his father. But he was not represented m the L283J 
registration of the instrument. Now, under s. 3o of the Indian 
tion Act, as explained and applied by the Judicial Committee of the Piivy 

Council in Muhammad Exuaz v. Birj Lai (2), this 

tered nuoad Jograj Singh, disabled from executing or registering it by reason 
of minority and not represented for the purpose of registration by any 
narson far less by snob a person as alone is capable of representation under 
mrt V’l of the Eogistration Act. This being so, the instrument on which 
the suit is founded shall not affect any immoveable property 

“d'totpSJte” “Vb/. F.II B»cb, ..a 1. b„ CO. b...» 

Shankar Das v. Jograj SmK we Begistration Act. What 

in the view they took of the Pfoy>?.ous of the Kegjstrat „ 

8. 36 of that Aot requires is ?®7or0 the registering officer, either 

i^p^son Ir'by at ly qualified .-P— must reSer 

th:trm"eTuntfirat^^^^^^^ Thim that^ny5the_pemor^^ 

(2) 1 A. 466. 


(1) 6 A. 699. 
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it purports to have been executed is a minor, an idiot, or a lunatic. It is 
the actual executants of the document who are required to appear. 
The law nowhere requires for the purposes of registration the appearance of 
the person on behalf of whom a document purports to have been executed. 
The learned Judges who decided the case of Shankar Das v. Jograj Singh 
have, it appears to us, misapprehended the scope of the decision of the 
[284] Privy Council in Muhammad Ewaz v. Birj Lai (1) on which they 
rely. The document in that case was a deed of sale which, on the face 
of it, purported to have been executed by three persons, namely, Mubarak 
Jan, a Muhammadan lady, and her two sons Hyat Muhammad and 
Salamat-ulla. There was an admission of execution by the two sons 
before the registering officer, but not by third executant, Mubarak Jan. 
Under these circumstances their Lordships sustained the decree of the 
Court of first instance which had held the deed of sale to be valid as 
regards the sons’ shares, but invalid as regards the share of the mother. 

In the judgment in the case In the matter of Ram Ohunder Biswas, 
pci (2), the following passage occurs : — “As all the parties to the 
deed in question by whom it purports to have been executed had appeared 
before the Registrar and admitted the execution of the deed, the Registrar 
to whom the same was presented for registration had nothing whatever 
to do with the recitals of that deed or with its possible operation as regards 
parties who do not purport to execute it, and who must therefore be con- 
sidered as third parties. If the Registrar finds that all the executants of 
the deed admit the execution, his duty is clear, that is, he must register 
the deed.” We concur in these observations. 

For the above reasons we dissent from and overrule the judgment 
of this Court in Shankar Das v. Jograj Singh (3), and bold that there is no 
defect in the registration of the bond in suit which would prevent it affect- 
ing the share of the defendant Mannu Lai. The fact of the debt is not dis- 
puted, and it is not alleged that it was incurred for any purpose which 
would exempt the son from the pious obligation of paying it. On the 
authority of the decision of the Full Bench of this Court in Badri Prasad 
v. MadanLal (4), the plaintiffs are therefore entitled to a decree, against 
the whole of the joint family property hypothecated in the bond. 

[285] We accordingly allow the appeal, and, modifying the decree of 
the Court below, order that the defendants pay Co the plaintiff or into 
Court the sum of Rs. 7,255-8-0 within three months from the date of this 
decree, in default whereof the hypothecated property or a sufficient por- 
tion thereof shall be sold, and the proceeds of the sale shall bo applied in 
payment of what has been found due to the plaintiffs, and the balance, if 
any, shall be paid to the persons entitled to the same. The plaintiffs 
will get future interest on the sum decreed up to the date of realization 
and proportionate costs from the mortgaged property as well as from 
the person of the defendant Har Dass Mai. The persons of Babu Ram 
and Mannu Lai are exempted. The costs will include the costs of this 
appeal. 

In the decree as modified we have left untouched that portion of the 
decree of the lower Court which awarded future interest as to which no 
appeal was preferred. 

Decree modified. 


(1) 1 A. 465. 
f3) 6 A. 699. 
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APPELLATE CIVIL. 
Before Mr. Justice Aikman. 


Jaqwant Singh and others {Plaintiffs) v. Silan Singh 
AND OTHERS (Defendants).* [25th March, 1899.1 

Act No, I of 1QV2 (Indian Evidence Act), s. \lb~Admission^Estoppel-Admission of 

point of lato no estoppel. 

An admission on a point oi law is not an admission o( a “ thing ’’ 8° as to make 
the admission matter o£ estoppel within the meaning oi s. 115 
Act. JutUniro Mohun Tagore v. Gniendro Mohun Tagore (1) and Qopee Loll v. 

Mussamut Sree Chundraolee Buhoojee (2) referred to. 

[Appr.. 3 A.L J. 634 = A.W.N. (1906) 182 ; 3 N.L.R. 72 (79).] 

The tacts of this cas 9 sufficiently appear from the judgment of the 

Court. , ,, ,, , 

Maulvi Muhammad Ishaq, for the appellants. 

Mr. Abdul Raoof, for the respondents. 

JUDGMENT. 

roofil AIKM4N J —This is an appeal by the plaintiff in the suit out 

of whK f No 402 of 1893, decided this day. arose. As stated m my 
of which b.A. ^0. possess'^d of shares in 

judgment in tha. { to recover possession of those shares as 

three viUages. The iSge of the lower appellate Court 

claim i" H^VaL^' Banhhfrp^^^^" 
ttUil%toet'^Srhi^LmLd'tha^^^^^ appeal is brought, 

Salig Singh died on ^ suit presented a joint 

On 31st of October 1894^the parties^ fact^f Salig Singh’s 

application to the Revenue ■ g]^a,re in Banbhirpur in 

death, stating that they the^^plaintiff owned and possessed ona- 

the following way, name y, t one-third, and the defend- 

third. the defendants Babu Lai and ,emaiaing Miird. and 

ants Bechu Singh and with this division The 

praying for mutation Courts that the 

appUcation was granted It discharged a debt due rom the 

plaintiff and the two sets Q^Q.third and each set of defend- 

estate of Salig Singh, f'’® jtage held that the plaintiff was 

ants one-third, /he learned^ ^ 

bound by his admissio ground dismissed his claim to that 

share in Banbhirpur, an ^nfonded bv the learned vakil for the appel* 
share. In appeal l^®^VhVUrv-y ttt the plaintiff's admission in 

lants, who has argued th ^/bar to the assertion of his legal rights 

the mutation proceeding ooinion that this contention must be sua- 

in the present su t. I ^^^ion Coceedi^ the plaintiff stated that he 
tained. When. ^e, on Salig Singh's death the owners 

t Ranbl ^ur, in equal sharers, be m od^dou^er 

- Second Appe»l FeKry a'dect'co of^Babu Eaj 

ottam^arb, dated tbe 13tb 3 39,. 

(1) (1872) Ii.R- Sup. LA. 47. 
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a misapprehension as to what were his legal rights, a mistaken statement 
of law. By law the plaintiff was the sole owner. 

[287] Now, it has been held that an admission on a point of law is 
not an admission of a “ thing,” so as to make the admission matter of 
estoppel within the meaning of s. 115 of the Evidence Act. In the 
case of Juttendro Mohiin Tagore v. Ganendro Alohun Tagore (1) their 
Lordships of the Privy Council observed at p. 71 of the judgment : — “ The 
plaintiff is not bound by an admission of a point of law nor precluded from 
asserting the contrary in order to obtain the relief to which, upon a true 
construction of the law, he may appear to be entitled.” In the case Gopee 
Lall V. Mussamut Sree Chundraolee Buhoojee (2) the validity of an adoption 
was in question. The plaintiff who maintained the validity of the adoption 
contended that the defendant was estopped by her previous admis.sions 
and conduct from disputing either the fact or the validity of the adoption. 
As to this plea their Lordships of the Privy Council remark at p. 395 
of the judgment: — “ It appears to their Lordships there is no estoppel in 
the case. There has been no misrepresentation on the part of the defend- 
ant on any matter of fact. She is alleged to have represented that 
Luchraunjee was adopted. The plaintiff’s case is that Luchmunjee was 
in fact adopted. So far as the fact is concerned, there is no misrepreseuta- 
tion. It comes to no more than this, that she has arrived at a conclusion 
that the adoption, which is admitted in fact, was valid in law — a conclusion 
which, in their Lordships’ judgment, is erroneous ; but that creates no 
estoppel whatever between the parties.” 

So in this case, when the plaintiff stated in the mutation proceedings 
that the share of Salig Singh in Banbhirpur was in the possession of 
himself and the defendants, he stated what was a fact. But in stating that 
on Salig Singh’s death he and the defendants became owners of the share, 
he gave expression to a mistaken proposition of law which, ^ on the au- 
thorities quoted above, creates no estoppel as between him and the 

defendants. 

[288] There is another ground also on which I should be prepared to 
hold that there is no estoppel here. This is not the case of a person who 
kno ws or must be deemed to know the real state of things creating by 
his representation a belief in the minci of a person whe does not know the 
real state of things. For, quite apart from any representation made by the 
plaintiff, the defendants must be deemed to have known what their legal 

rights were. 

The learned counsel for the respondents endeavoured to support the 
decree of the lower Court by a plea based on s. 43 of the Code of Civil 
Procedure. It appears that the plaintiff brought a suit on the allegation 
that in July 1896 the defendants ousted him from land in Banbhirpur of 
which he was in joint possession with them, and it is argued that as he 
did not then claim the whole share in Banbhirpur the provisions of the 
second paragraph of s. 43 preclude the maintenance of the present suit. 

I cannot sustain this contention. The cause of action in this suit arose 
on the death of Salig Singh, and is different from the cause of action in the 
previous suit, which was the ouster by the defendants in July 1896. 

As stated in my judgment in the connected appeal, the learned vakil 
for the plaintiffs-appellants admits that his clients are not entitled to an 
unconditional decree, and that the decree in their favour should be made 


(1) (1872) L. B. 8up. I. A. A7. (2) 11 B. L. B. 391. 
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subject to their repaying to the defendants the amounts which tliey 
disbursed towards defraying the debt due from Salig Singh’s estate. 

With reference to the above findings I allow the appeal and decree 
the plaintiff’s claim subject to the condition that within three months 
from the date of this decree being certified to the lower appellate Court, 
they pay into Court the sum of Rs. 112. out of wluch Rs. 28 will be paid 
to each of the four defendants. If the plaintiffs lail to pay the above 
amount within the time fixed their suit will stand dismissed. 

Under the circumstances of the case I direct that the parties bear 
their own costs throughout. 

Appeal decreed. 
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[289] APPELLATE CIVIL. 

Before M.r. Justice Banerji and Mr. Justice Aihinau. 

DwaRKA Prasad (Defendant) v. Lachhoman DAS {Plaintiff).'^ 

[4th April, 1899.] 

Civil Procedure Code, s. lOQ^Detree ex parte -Suit to set aside as fratululently obtained 
a decree ex parte -Application to set aside ex decree. 

An ex rarte decree was passed against a defendant. The defendant judg- 
ment-r-ebtor applied under f. I08of the Code of Civ.l Procedure to have such 
ex oarfe Decree set aside, but bis application was dlsm^^sed as barred by limita- 

that the defendant was not thereafter precluded rom bringing a 
aui^to set aside the ex parfe decree as having been obtained by fraud. Pran 
Nath Boy v. Mohesh Chandra Moxlra (L) followed. 

[Rel., 7 Ind. Cas. 163 ; R., 32 A.W.N- 187 (189).] 

rPTTT. rst fhis case areas follows An exi^artc decree was passed 
• f fhl n on the 27th March 1895. Tiio plaintiff 

S” :°t io “d .KtS ..V., o, ...e .utt Th. 

Court Munsifof Ghazipur) without taking any evidence dismissed the 
Court ° . i; itation. From this order an appeal was preferred 

application barr®d by lim^ Subsequently an application for review 

which was ultimately dismisses ^ Procedure; 

of the judgment was 1 plaintiff then instituted a regular 

but that application was ] degree of the 27th March 1895 and aU 

suit in which he p^^ 

proceedings subseque 8 obtained fraudulently by 

void on the groun^hat the sa know- 

the defendant^, fictitious bond, dated the 23rd May 1891. The 

ledge on the basis of ^ (jhazipur) dismissed the suit on the 

Oourtof first ins' ance lM ^ olaintiff’s former auplication under 

ground that it was preclu by appealed. The lower appellate 

8 . 108 of the 9°“®’ f /^K ^ipur) holding with reference to the case of 

Court (Subordinate Judge of Moitra (1) that the suit was not 

Pran Nath Boy of tlie Munsif and remanded the case, 

[ 290 ] ’u?der“f 562 of the Code. From this order of remand the defend- 

antappeMe^l^^h^^rK 

• First Appeal N“. 134 n( 188S, ^ 

Judge of Ghazipur, dated the O ^ 
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Munshi Gobind Prasad, for the appellant. 

Babu Bishnu Chandar Moitra, for the respondent. 

JUDGMENT. 

Baner.ti and Airman, JJ. — Toe defendant-appellant obtained an ex 
parte decree against the plaintiff-respondent on the 27th March, 1895. 
The plaintiff made an application under s. 108 of the Code of Civil 
Procedui'e to have that decree set aside. That aoulication was dismissed 
on the ground of limitation. He thereupon brought the present suit for a 
declaration that the cj; paric decree and all the proceedings relating to it 
were null and void. 

The ground upon which this suit was brought was that the defendant 
had fraudulently and collusively fabricated a bond purporting to be a 
bond executed by the plaintiff ; that in furtherance of that fraud he had 
obtained an ex jyarte decree without the plaintiff’s knowledge, and had 
secretly and without the knowledge of the plaintiff caused attachnaent 
orders to be issued in execution of that decree. The Court^ of first ins- 
tance dismissed the suit, being of ooinion that it was not maintainable. 

The lower appellate Court has set aside the decree of the Court of first 
instance and remanded the case under s. 562 of the Code of Civil FT(^e- 
dure. From that order of remand this appeal has been brought. The 
view of the Court below is supported by the ruling in Pran Nath Boy v. 
Mohesh Cha 7 idra Moitra (1). The application under s. 108 of the Code of 
Civil Procedure was never heard on the merits, and the ground upon 
which the present suit has been brought was never considered by the Coi^t. 

We are of opinion that no sufficient ground has been made out for 
interfering with the lower Court's order. The appeal is dismissed with 

Appeal dismissed. 


21 A. 291 = 19 A.W.N. (1899) 68. 

[291] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Thanday Lal (Plamtiff) v. Sarman Lal [Defendant)."^ 

[5th April, 1899.] 


Civil Procedure Code. s. 688 ^ 2 ^)-Appeal pom 
Such order of remand not appealable — Civu 


order made under s. 485 — Rema^id — 
Procedure Code, s. 562. 


Held that no appeal would lie from an order of remaod made under s. 662 of 
ihe Code of Civil Procedure when such order was itself made in sd appeal under 
8 688 from an order uodet s. 485 of the Code. Mathura Nath Qhose v. Nobin 
Chandra Kundu Biswas (2) followed. 


[R., 3M.L.T. 249.] 


The plaintiff in this case applied for attachment before judgment of 
certain property of the defendant, namely, a decree obtained by him in 
another suit. A conditional attachment order was issued on this applica- 
tion and notice was sent to the defendant to appear within a week and 
show cause against the attachment or furnish security to the amount of 
Es 1,200. The defendant appeared within a week from the date when 


• First Appeal No. 2 of 1899, from an order of W. P. Wells, Esq., District Judge 
»f Agra, dated the 1st December 1898. 

(1) 24 C. 546. 


(2) 24 C, 774. 
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nobico of tlio abovomentioned order was sensed on him to show cause, bub 
the Court, f^tunsif of Agra) liold that the time was to be counted from the 
date of the order, and disallowed the defendant’s objections. The defend- 
ant appealed, and the lower apooUate Court (District Judge of Agra) 
remanded the case to the Munsif under s. 56‘2 of the Code of Civil 
Procedure, on the ground that the Munsif was wrong in finding the defend- 
ant’s objections to be barred. Against this order of remand tho plaintiff 
appealed to the High Court. 

Babu Parbati Chara7i Chatturji, for the appellant. 

Maulvi Ghulwi Mitjtaha, for tlie respoodenr,. 


JUDGMENT. 

BanERJI and Aikman, JJ.— The preliminary objection raised by Mr. 
Ghulani Mu}tab(X that no apnoil lies, must prevail. An order was made 
against the respoodenb for attachment before judgment under s. 485 of the 
Code of Civil Procedure An appeil was preferred from that order u ider 
cl (24) of s. o8d of the Code, and the lower appellate Court made an 
order of remnnd under s. 562. This order of remand is the subject- 
[ 292 ] matter of the appeal before us. The last clause of s. 588 provides 
that orders passed in appeal under that section shall be final. The order 
appealed from is an order passed under s. 588, and therefore it is final 
according to the provision i-eferred to above. It is true that s 588 allows 
an anneal from an order passed under s. 562. But the order of remand 
from which an appeal is allowable must be an order which was not passed 
under s 588. The last paragraph of the section must be read as contro - 
Un<* the whole section and as barring a second aopeal, where an aopel- 
lofp Pourt has made an order, whetner for dismissing the appeal or 
j ^l 1 A anneal or remanding the case before it. This view is sup- 

hv the rifiin^ of tho Calcutta High Court in Mathura S ith Gho^e 
ChaSMu BUwas (1), with which we entirely agree. We 

dismiss the appeal with costs. dismissed. 


Before Ur. 


21 A. 292 = 19 A.W.N. (1899) 82. 

appellate civil. 

Justice Banerji and Mr. Justice Aikman 


ABDULLAH (Defendant) v. j^“Xrii!'l899“] ^Pl‘^inUJfs).* 

j r^ui^Pre-einption^Suilby pre-empior 7tot entitled to claim the wJiole of 
^*^^*^”* o6h'(?ed to fratnehis suit as a suit for the whole, 

a 7 1 fhftfc where a pce-emptor by reason of the claim of other persons entitled 
11 ’ ^-th himself to claim pre-emption is only entitled to a certain portion of 
equally wic .Qaneot of which he claims pre-emption, and not to tho whole of 
the ptopor y his gyijj as a suit for the whole of the property 

it, . I - go much as he would be ontitlel to having regard to the claims 

sold. ° nrA-emotors. Amir Basan v. RahimBakhsh {2J, and Durga Prasad 
of tho to Kashi Nath v. Mukhta Pras'td (4) and Hulasi v. Sheo 

V. Muxis* reiocrou 

Prasad (5) (hsti nguisbc d. 

, vT_ 7 e,t 1899. from an order of Babu Jai Lai, Subordinate Judge of 

. ‘ December 1808. 

Azamgarh. dat ^ g ^ ^2^ 

(5) C A. 455. 


(1) 24 C. 774. 
(4) 6 A. 370. 
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1899 The plainfcitfs, five in number, claimed to pre-empt five-sixths of 

APRIL 6. certain property which had been sold to the defendant by one Balua. 

They did not sue for the whole of the property, [293] because, as stated in 

Appel- the plaint, the defendant vendee was himself possessed of equal rights of 
LATE pre-emption with the plaintiff. The Court of first instance (Munsif of 
Civil. Azamgarh) dismissed the suit upon the ground that the plaintiffs were 
— bound to have sued for the whole. The plaintiffs appealed. The lower 
21 A 292= appellate Court (Subordinate Judge of Azamgarh) decreed the appeal and 
19 A.W.N. remanded the case to the Munsif under s. 562 of the Code of Civil 
(1899) 82. Procedure. That Court held that as the plaintiffs were not entitled to 

pre-emption in respect of more than five-sixths of the property sold, they 
were under no obligation to claim the whole in their plaint. Against this 
order of remand the defendant appealed to the High Court. 

Mr. Abdul Raoof and Maulvi Ghulani Mujtaba, for the appellant. 

Mr. Abdul Majid, Mr. Karamat Husain and Maulvi Muhammad 
Ishaq, for the respondents. 

JUDGMENT. 

Banerji and Aikman, JJ. — This is an appeal from an order of 
remand under s. 562 of the Code of Civil Procedure in a suit for pre- 
emption based on Muhammadan law. Theappallant before us is the vendee 
and the respondents are the claimants for pre-emption. The vendee is 
admittedly a person who has the right of pre-emption as against a 
stranger. The plaintiffs, who are five in number, claimed five-sixths of 
the property sold to the defendant. The contention before us is that such 
a claim is opposed to Muhammadan law and should have been dismissed, 
that the plaintiffs were bound to claim the whole of the property sold, 
and that not having done so, they were not entitled to the decree which 
has been granted" to them. It is not disputed that according to 
Muhammadan law, as explained in the ruling of this Court in Amir Hasan 
V. Bahim Bakhsh (1), when the purchaser is a person who would as 
against a stranger have the right of pre-emption, other persons entitled to 
pre-emption are entitled to get the property divided per capita between aU 
the persons possessing the right of pre-emption and claiming such right. 
Upon this [294] authority, which is not questioned on behalf of the 
appeUant, it is conceded that the plaintiffs could not obtain a decree for 
more than a five-sixths share of the property sold. It is. however, 
contended that the plaintiffs were nevertheless bound to claim the whole 
of the property, although the Court could not decree to them more than 
a five-sixths share. In support of this contention the learned counsel for 
the appellant has referred us to the rule of Muhammadan law, which 
requires that a claimant for pre-emption should not split up the bargain 
and claim a portion only of the property sold, but should claim the whole 
of it. He relies on the rulings of this Com’t in Kashi Nath v. Mukhta 
Prasad (2) and Hulasi v. Sheo Prasad (3). In our opinion these rulings 
do not support the contention of the learned counsel that in a suit like 
the present the whole of the property ought to have been claimed. They 
go no further than to lay down that a plaintiff claiming pre-emption 
must in his suit include the whole of that portion of the property sold 
to which his right of pre-emption extends. That this was the inten- 
tion of the learned Judges who decided the two cases to which we have 
referred, is evident from the case of Dunja Prasad v. Munsi (4). 
In his judgment in that case Mr. Justice Mahmood, who was a party 

ll) la A. i66. (*2) 6 A. 370. (3) 6 A. 455. (4) 6 A. 423. 
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to the decisions relied on, obsei'ves : — “ I have no hesitation in laying 
down the general rule that every suit for pre-emption must include the 
whole of the property subject to the plaintiff’s pre-emption, conveyed by 
one bargain of sale to one scranger, and that a suit by a plaintiff pre-emptor, 
which does not include within its scope the whole of such pre-empbional 
property, is unmaintainable as being inconsistent with the very 
nature and essence of the pre-emptive right.” As we have said above, it 
is conceded in the present case that even if the plaintiffs had claimed 
the whole of the property they could not have obtained a decree for 
a larger share than the five-sixths which they claimed in the plaint. 
[295] On the authority of the ruling in Amir Hasan v. Rahim Bakhsh 
referred to above, their right of pre-emption extended to a five-sixths 
siiare only, and as they have claimed that share we are unable to hold 
that in doing so they have transgressed any rule of Muhammadan 
law. Tlie learned counsel on both sides have referred us to original 
authorities of Muhammadan law which have been ti'anslated and laid 
before us, and we arc indebted to the learned counsel for the help they 
have thereby rendered to us. But we are unahle to find anything in 
the authorities cited which requires that, whatever may be the extent 
of the share to which the pre-emptor may be entitled by virtue of his right 
of pre-emption, he is bound in his suit to claim the whole of the property 
sold to the vendee when the vendee is himself a pre-emptor. It is true 
that every person having the right of pre-emption is entitled to pre-empt 
tlie whole property sold, but when more p-rsons than one have equal 
rights of pre-emption, there exists what the authorities of the J\Iuham- 
madan law call an impediment to pre-emption, and unless the 
impediment is removed by the rival pre-emptor “ relinquishing the right 
before the establishment of liis ownership,” the remaining nre-emptor is 
not entitled to the whole. “ It is mentioned in Nihaya that when one of 
them surrenders his right the only alternative for the other is either to 
take the whole or relinquish it.” (Radd-ul-Muhtar, Egyptian edition, 
p 216.) It follows that where the purchaser is himself a pre-emptor, one of 
several pre-emptors is entitled to the whole only when the purchaser 
surrenders the purchase. Where no such surrender has been made the 
several persons entitled to pre-emption who claim their right of pre-emp- 
tion have only the right to get the property equally divided 2 )er capita. 
The passage from the Fatawa Alamgiri cited on page 472 of I. L. R., 19 
All establishes this proposition. That passage is as follovrs : — “ If a 
p‘*rson purchases a house of which ho is a pre-emptor, and then 
appears another pre-emptor having an equal right with him, the 
Oazi (Judge) will pass a decree for one half.” It is urged that 
£296] as a' purchaser has the option of sm-renderiog the property at any 
time before decree, it is the duty of a person claiming pre-emption to claim 
the whole property. The authox'ities on this point are somewhat conflict- 
ing but we think that the conflict has been well reconciled by the author 
of"^'the Radd-ul-Muhtar in the work called Tankih Hamidia, Vol. ii, 
Egyptian edition, page 182, in the following passage, which has been trans- 
lated for us : “It seems that the meaning is this, that when he fpre-emptor) 

wishes to take a portion after having made the immediate demand and 
the demand with invocation of witnesses, the right is not extinguished, 
but if he demands a portion in the beginning, his right of pre-emption 
falls to the ground.” This passage shows that what the Muham- 
madan law i*equires is that the immediate demand and the demand by 
invocation of witnesses should be made in respect of the whole property 
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sold which the pre-emptor would have heen entitled to claim had it been 
sold to a stranger instead of to one having an equal right of pre-emption 
with him. But this does not require that when a claimant for pre- 
emption who has complied with the above rule has to resort to a Com-t 
to enforce his right against a purchaser who is himself a pre-emptor 
within the meaning of the Muhammadan law, he is bound to claim any- 
thing beyond what he is entitled to obtain. We have not been referred 
to any authoritv which goes the length of directing that in such a case 
the suit must relate to the whole of the property sold, althougn the plaint- 
iffs might be entitled to a decree for a portion of it only. The purchaser, 
who is himself a pre emptor, is given the option of surrendering the 
whole upon the immediate demand and the demand by invocation o 
witnesses being made. When he makes such a 

occasion for resorting to a Com't to enforce any right- ^ » ’ 

a surrender has not been made, but, as in this case, the ® ^ 

pre-emption is denied before suit, and his demand is resisted there is no 

obligation upon the plaintiff to claim anything in excess 

iuty annood which is the rule -PPli^^ble to cases of 

emptfon, and there is nothing in the Muhammadan law as^r as are 
aware, which militates against it. This appeal must fail. We dismiss 

with costs. Appeal dismissed. 


21 A. 297 = 19 A.W.N. (1899) 72. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey. K t., Chief J ustice, and Mr. Justice Knox. 

m tj in tress arowinQ on tsncint $ 1ioW>vnQ 2Jur- 

by resyondenU- 

Letters Patent, a. 10. „owiDg on « tenant’s holding is, by the 

Beld. that the P'°P"‘/,amindar, Ind a tenant ie not entitled, in the absence 
general law. vested in *0 zami ’ ^hioh is on him, to out down and sell 

of special BhZirath{l).Nafar Chandra Pal Chcwdhuri v. 

Bats Pal and Son, -iifft Shef v. The Collector of Tanna (3) referred 

^°mu also that B. 661 of the Code of Civil Procedure is not applicable to appeals 

nnders.lOoftheLettersPateirt- ^ ^ 

[F., 23 A. 211; Appr., ^ ^ L.K„ ^ J.' 385 = A.W.N. (1906) 140 : 18 M.L.J. 167 = 3 
Tl T “ra"- S 29 A.\l4=4 A^LJ. 452 = A.W.N. ,1907) 160.] 

Tm' facts of this case suffioieutly appear from the judgment of the 

°°“''kbu Jogindro Nath Ghaudhri and Pandit Moti Lai, for the appeUants. 
Babu Devendro Nath Ohdedar, for the respondents. 

JUDGMENT. 

t^nox J (Strachey, C.J., concurring).— The respondents to this 
^^..laintiffs in the Court of first instance) came into Court as zamin 
^PL"i* gnMers of certain land, situate within w hiohwas_ag^ 

. Apwal No. 24 of 1898. under s. 10 of the Letters 
( 1 ) 10 A. 169. (2) 22 C. 749. (3) ^ M. I.A. 295. 
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trees. Their position as zaminclars was expressly admitted by all 
the defendants who now appear as appellants in the appeal before us. 
Their claim was for an injunction to restrain the defendants from cutting 
and selling the crees in this grove and for the recovery of damages or com- 
pensation on account; of certain trees, which, according to them, some of the 
[298] defendants had illegally sold to oth^r of the defendants, and which 
trees the last named defendants had illegally sold. The plaintiffs in a 
replication filel by them on the 2l3t of March 1896, admitted that they 
were not the owners of these trees, but only of the ground on whicli the 
trees stood. The District Judge of Allahabad upon hearing the appeal 
from the Court of the Munsif, who had dismissed the claim, held chat the 
burden of proving that they had a right to the relief they sought lay 
upon the plaintiffs. He held it was for them to prove the custom set up 
by them, viz., that they were empowered to interfere with the defendants 
and to prevent them from cutting and selling the trees standing in the 
grove in dispute, and that, as they had failed to prove it. their claim was 
rightly dismissed, and be accordingly dismissed the appeal before him. 

The plaintiffs then came to this Court and impugned the judgment 
of the District Judge, first, upon the ground that the burden of proof had 
been wrongly laid upon them; and, secondly, upon the ground that, if ic 
did lie upon them, the entries in the wajib-ul-arz, which they had proved 
and which were in their favour, sufficed to shift the burden of proof on 
to the respondents. The appeal was heard by Mr. Justice Burkict. That 
learned Judge, following the precedent laid down in Imdad Khatun v. 
Bhagirath (1) held that the prouerby in trees growing on land in agricul- 
tural villages and on occupancy holdings vests in the zamindar subject to 
any customary right which may be established by tenants to cub down 
and to remove or taka the produce of the trees. The entries in the 
village record-of-rights, lu considered, did nob in any way affect the 
question. He called for a finding upon the issue ; — Have the defendants 
established by evidence any legal binding custom authorizing them to 
cut down and sell or otherwise dispose of the trees standing in the 
disputed grove ? The finding on this issue was against thn respondents, 
and the appellants’ (plaintiffs’) claim, so far as regards the injunction 
asked for by them, was granted. 

[299] The defendants have now come under the Letters Patent, 
s 10, and ask us to reconsider the question of burden of proof. They 
made no attempt to deal with the precedents cited in the judgment now 
appealed from. Their case was that upon the pleadings the issue 
remitted did not arise. It had been admitted that they were owners, and 
their contention was that so long as they continued to occupy the grove 
they had a perfect right to deal with the trees as they chose. 

On referring bo Imdad Khatun v. Bhagirath (l) we find that in that 
case as in the present, the trees were the property of occupancy tenants, 
and the suit was a suit brought by the zamindar for cancelmenb of a 
deed of sale under which the tenants, relying on their right as owners of 
the trees, had purported to sell them to others. Upon a review of earlier 
cases decided by this Court the learned Judge who decided that appeal 
found that the trees upon an occupancy holding, whether planted by 
the teoanc himself or not, belong and attach to such occupancy hold- 
ing, and like it are not susceptible of transfer by the occupancy 
holder. It does not appear in the case before us what was the precise 
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nature of the appellants’ holding, but unless it were the holding of an 

exproprietary tenant, it could not be a holding susceptible of ti'ansfer. 

It it no^Yhere pleaded, and it certainly would have been pleaded had 

there been any ground for it, that the tenancy was an exproprietary 

tenancy. 

% 

The case of Nafar Chandra Pal Ghowdhuri v. Ram Lai Pal (l) was 
a similar case. There two Judges of the Calcutta High Court, after 
considering a number of cases on the point, held that the property in 
trees on a tenant’s holding is by the general law vested in the zamindar. 
In Ruttonji Ednlji Shet V. The Collector of Tanna [2) t\iQ Privy Council 
decided that the trees are part of the land on which they stand, and the 
right to cut them down and sell them is incident to the proprietorship of 
the land. Much was made of the admission by the respondents [300] 
that they were not the owners of the trees on the grove, but of the ground 
under the trees and of the claim being based on custom and usage as 
recorded in tlie village administration paper. But this admission must 
he read with paragraph 3 of the plaint. The two read together satisfy 
us that the admission was intended bo be that w'hile the defendants 
(appellants) were in possession, and the respondents were not owners in 
the sense of full and unlimited ownership, still they were owners of the 
ground on which the trees stood, and by virtue of this claimed the right 
to restrain the appellants from cutting down and selling the trees at the 
free will and pleasure of the latter. 

In this view of the case we think the burden of proof was rightly 
laid and that the appellants did not prove any custom derogating from 
the general law. 

The respondents have filed a paper which they term objections under 
s. 561 of the Code of Civil Procedure. Section 561 is a section which 
applies to appeals from original decrees. It is true that s. 590 of the Code 
makes the provisions of this section applicable, so far as may be, to appeals 
from orders, and s. 587 similarly makes them applicable to second appeals, 
but no statute or imles have been pointed out to us making the terms of 
this section applicable to Letters Patent appeals. Nor can it be pointed 
out that the section has ever been made use of in Letters Patent appeals. 

We dismiss the appeal with costs to be borne by the appellants and 
we also disallow the objections with costs. The costs of the appellants, 
so far as the objections are concerned, will be borne by the respondents. 

Appeal dismissed. 


(1) 22 a. 742. 


(2) IIM.I.A. 295. 
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[301] Before Mr. Justice Bauerji and Mr. Justice Aikman. 


Dharam Singh and others {Defendants) v. Angan Lal and 

OTHERS {Plaintiffs).’^ [Sth April, 1899.] 

Bimlu Law— Joint Hiiuiu faniilij — Liability of sons to patf debts incurred by jather — 
GT<.‘diiors ranc ly against sons not barrel by reason of his having sued the father 
separately— Mortgage— Act No. IV of 1882 [Transfer of Property Act), s. 85. 

Altboagh a decree may have obcaiiicl against the father of a joint Hindu 
finiilv for a detit incurred by h<m, a subsequent suit is maintainable against 
the son in respect of the same debt for the enforcement of the son’s liability for 
it, such debt being one which the son is legally bound to pay. 

The creditor may ill hts original suit implead the son, bat his omittiog to do 
so will not deprive him of his subsequent remedy against the son. 

There is no difference in principi'^ as regards the subsequent remedy of the 
creditor against the non between the cas« of a debt secured by a mortgage and a 
simple money debt. 

Lachmi Narainv. Kunji Lal[U : Balmakund v. Sangari (2) \Bhawani Prasad 
V Kallu (3) Ramasami Nadan v. Ulaganatha Goitndan (4) ; Ariabudra v. Dora- 
s'ami (5) and Nanonu Babaasin v. Modhun Mohun (6) referred to. 

The obligation of a Hmdu sou to pay his father’s debt is not an obligation 
which he has incurred jointly with his father, and the creditors cause of action 
i. not a single cause of action which is .^hau-ted upon a decree being obtained 
against one of them only. Thm->ndro Coomar Mull^k v. RyenHro Ball Moon- 
shee (7) ; Dhunput Sing v. S/wm Sooruier Mitter (8) and Boare v. Niblett (9) 

referred to. 

fP ';8 \ •4sj5 (359) • ‘29 A. 544 <549. 550) = 4 A.L.J. 424 =» A.W.N. (1907) 159 ; R., i2 A. 

^ ’ 807 .3^ 3l8i’ 22 A^ 25 A 57(59 ; 25 A. 162 (164) : 11 A L.J 402 

14061 = 18 Ind. Cas. 901 (906) : 5 C.L.J. 315= 11 C.W.N. 403 (406) : 6 O. L. J. 612 

= 1‘2 C,W.N-'l07 : 9 0.0. 350 i352): U O.C. 334 (336| ; D., 7 O.C. 137 1140, 
141).] 

The facts of this case sufficiently appear from the judgment of 

BaNERJI, L p^^sad and Pandit Sundar Lai, for the appellants. 

Babu Jogindro Nath. Chaudhri and Babu Durqa Charan Banerji, for 

the respondents. JUDGMENT. 

■Ranfrji J. For a proper understanding of the questions raised in 

this appeal ic ’is necessary to state the foUowing facts. [302] One Lekb- 
rai whose sons and grandsons are the appellants before us. executed two 
mortgages ia respect of the same property which was ancestral property, 
in favour of Bhawani Prasad, the deceased father of the plaintiff -respond- 
ents on the 29th of June. 1879, and the 30th of July, 1880. Bhawani 
Prasad sued Lekhraj upon the mortgages and obtained a decree for sale 
on the 18th of August, 1887. He did not make the present appellants 
n.rHfis to his suit. The mortsaged property was sold by auction on the 
23rd of July 1889, in execution of the decree, and the present 
iffs fBhawani Prasad having in the meantime died) purchased it. Lekh- 
rai had mortgaged the s ame property to one Chandan Singh on 

. No 267 of l89C, from a decree of Rai Anaut Ram. Additional 

satcra^iafa iX of Migarb. da.a , he SOlh June 1S96. 

(1) 16 A 449. ‘2) 19 A. 379. (3) 17 A. 537. 

(4) 22 M. 49. 

(7) 3 G. 353. 


(5> U M. 413. 
(8) 5 0. 292. 


(6) 13 C. 21. 

(9) L.R. 11N91) 1. Q.B. 781 
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the 30th of November, 1874. Sobha Earn and Ganesh Lai, the sons 
of Chandan Singh, brought a suit upon that mortgage, obtained a 
decree, and in execution of it caused the mortgaged property to be ad- 
vertised for sale. Thereupon the present plaintiffs "who, as stated 
above, had already purchased the property, satisfied the decree on the 
21st of December, 1889, by payment of Es. 1,612-14-5, the amount due 
upon it. and remained in possession of the property. On the 26th of 
November. 1895, Dharam Singh, Bhawani Singh, Jiwa Bam and Earn 
Charan, the four sons of Lekhraj, sued the present plaintiffs for recovery 
of possession of a four-fifths share of the property, on the ground that 
the property was ancestral, that they had not been joined as parties to 
the suit brought by Bhawani Prasad upon his mortgages, and that the 
decree obtained by Bhawani Prasad could not consequently affect their 
interests in the property. On the 11th of March, 1896, a decree was 
passed in their favour on the strength of the ruling of the majority 
of the Full Bench in Bhawani Prasad v. Kallu (1). Thereupon the 
present suit was instituted on the 25th of March. 1896, against the sons 
and grandsons of Lekhraj, to recover four-fifths of the amount due under 
the mortgages in favour of Bhawani Prasad, and of the amount paid by 
the plaintiffs on account of Chandan’s mortgage by sale of the four-fifths 
share of [303] the mortgaged property for which the sons of Lekhraj had 
obtained their decree. 

The Court below has decreed the greater portion of the claim. The 
defendants have preferred this appeal, and the plaintiffs have taken 
objections under s. 561 of the Code of Civil Procedure. 

In order to clear the ground it may be stated that it is not contended 
in this appeal that the debts incuiTed by Lekhraj, in respect of which 
decrees for sale were obtained, were tainted with immorality, nor is it 
suggested that they were not in fact incurred, or that at the time when 
the suits for sale were instituted against Lekhraj the claims of the 
mortgagees were time-barred. It may also be observed tha . although 
in the memorandum of appeal to this Court pleas were taken to the 
effect that.s. 13 and 43 of the Code of Civil Procedure barred the 
claim the learned advocate for the appellants did not press those pleas. 
Havin" regard to the fact that the present defendants were not parties to 
the suits brought against Lekhraj those pleas could not be sustained. 
The only contention of the learned counsel in the argument before us 
was that the original mortgagees having sued their mortgagor, Lekhraj, 
upon the mortgages executed by him. and obtained decrees which were 
enforced, it was not open to the plaintiffs who stand in the shoes of ■ 
the mortgagees to maintain the present suit in respect of the same debts. 
He does not urge that s. 85 of the Transfer of Property Act, 1882, 
stands in the way of the plaintiffs and precludes them from bringing this 
suit. He concedes that, although the sons of the mortgagor, of whose 
interests in the mortgaged property the mortgagees had notice, were 
necessary parties to the morgagees’ suits, and the result of the omission 
to join them in the suits was, according to the rulings of this Court, that 
the suits were liable to dismissal, there is nothing in s. 85 which forbids 
the institution of a second suit against persons who were not parties 
to the former suits. This is what was practically held by the Full Bench 
in Bahnakund v. Sarigari (2). 

[304] Mr. Bam Prasad, however, argues that on general principles 
(1) 17 A. 637. (3) 19 A. 379. 
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a second suib is not maintainable after judgment has been obtained 
and recovered upon the original debt. He refers to the case of joint obli- 
gors of a bond and to the rule which obtains in England that ‘ a judg- 
ment recovered against one of joint obligors of a bond merges the joint 
liability on the bond, and is a bar to an action against the others.” (See 
Leake on Contracts, 3rd edition, page 808) and the cases cited therein. 
See also Eoare v. Niblett (1). Whether the law in this country is the 
same or not, it is nob necessary in this case to decide, as I am of opinion 
that the analogy of the liability of joint debtors under the same contract 
does not aoply to the case of the pious liability of a Hindu son for the 
debt of his father not tainted with immorality. Such liability arises, not 
from the contract entered into by the father, but Irom the fact that he is 
the son of th » father and that the debc incurred by the father is of such 
a nature that it is the duty of the son to pay ic. It is a liability which 
the Hindu law irauoses on the son, and is indeoendeat of the contract 
madebv his father. Whether tbe debt of the father has merged m a 
decree or whether it subsist as a debt in respect of which no decree has 
been passed, the son is liable for it, provided that it was not incurred for 
immoral or impious purposes. The question wo have to determine is whe- 
ther the creditor’s remedy against the son for the enforcement of the fotter s 
r 1 rf,; io Inst to the creditor bv reason of his omitting to make the son 

alt a parti o the suit against 'the father. Their Lordships of the Privy 
also a par y several well known cases, to which itis unnecessary to 

Council ha son'sliability for his father's debt is unaffected by the 

refei in . ’ . , creditor may have resorted against the father alone 

prooeduie ^ ^ j Jsfanomi Babuasin v. ilodhun Mohan (2) their 

for Ir^hfaecisions have for sometime established the princi- 

pie that the the Editor’s remedies for their debts, it 

for an antecedent debt, .. .. father’s debt was of a nature 

not [305] tainted entirety'^ he might legally have sold it without 

of it by suit. All the 

suit, orthe cred the sale or execution pro- 

sons can ^t not to be barred from trying the fact or the nature 

ceedmgs. they oufi their own.” From these observations of their 

H U cLt th!t P-Bing of a decree against the 

Lordship ^ bring a suit to try the fact and the npure of 

fathp alone, . ^er Upon the same principle on which a suit is allow- 
tbe debt of the 33.^3^ to me it is open to the father’s creditor 

able to the son. establish the latter’s obligation to pay 

to bring a suit b ^ secured by a mortgage it was 

I^’li'hrtlifs Court ^LZhmi Narain v. Kunn Lai (3) that if the 
. rWes to obtain a remedy against the ancestral property, or 
creditor de.^ hands of the son. he must seek that rem^y m 

any part o . „ ruling was approved of in the Full Bench 

suit Prasad v. Kallu (4), and is an authority, so far as 

nJrt is concerned, for the proposition that, although a decree 
this ,^omt obtained against the father, a subsequent suit is 

may „ Gainst the son, in respect of the same debt, for the 

maintainable liability for it. In the case of a simple debt 

Te^oreStoJ could, if he had so chosen, have made the son a party to 
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his suit against the father [see Hamasatni Nadan v. Ulaganatka 
Goundan (1)]. The fact of his omitting to implead the son in his 
first suit has been held not to preclude him from suing the son afterwards. 
In my opinion there is no difference in principle, so far as the present 
question is concerned, between the case of a debt secured by a mortgage 
and a simple money-debt. In the case of a mortgage-debt, the creditor was 
bound under s. 85 of Act No. IV of 1882, as interpreted by this Court, to 
make the son a party to his suit, if he had notice of the son s interests. 
[306] The effect of his omission to do so is that the decree obtained against 
the father alone is not enforceable as such against the son s interests in 
the mortgaged property, and this is what was held by the majority of the 
Full Bench in BJiatoani Prasad v. Kallu, referred to above. I _9.m unable 
to hold that in the case of a mortgage-debt the creditor is in a worse 
position than the holder of an unsecured debt. As regards debts of both 
descriptions the liability of the son to pay them is the same. If in the 
one case the creditor is not precluded from bringing a subsequent suit 
against the son to enforce the latter’s liability, I can see no principle or 
rule of law which bars a similar suit in the other. It is conceded that 
s. 85 of the Transfer of Property Act, 1882, is no bar to it. In Bhatvam 
Prasad v. Kallu the argument proceeded on the assumption that such a 
suit would be maintainable. In my dissentient judgment in that case 
I said. atp. 549:— “It is said that the creditor will not be without 
his remedy, and that he will still be able to bring a suit against the ^^ns^ 
to enforce his mortgage against their interests in the ancestial estate on e 
ground of their pious obligation to pay their father’s debts. It cannot 
possibly be held that no remedy will be open to the creditor, as such a 
decision wiU render the rulings of their Lordships of the Privy 

Council on the question of the liability of We 

their father’s debts wholly nugatory.’ To this view s ’ 

and I do not find from the report that on this point my m 

hy the Madras High Court that an ° 

precluded from instituting an independent 

[sons] to recover from them the balance of the judgment-debt which 
remained unsatisfied, to the extent of the value of the ancestral property 
which had come to their hands.” That was a case m which a 
mortgagee, who had obtained a decree for sale against the father without 
joiuing the sons as parties, brought a suit against the sous to recover the 
[307] balance of the judgment-debt from their interests m the mortgaged 
property the Court executing the decree having allowed the objections of 
the sons’respeoting the sale of those interests. That case is therefore very 
similar to tbe present case, and supports the respondent’s contention that 
a suit like the present is maintainable. The learned Judges who decided 
that case repelled the plea that s. 244 of the Code of Civil Procedure was 
a bar to it, and held that the limitation applicable to it was that pre- 
scribed for a suit to enforce a mortgage. I agree with the view of the learned 
Judges, and hold that a suit like the present, in which it is sought to en- 
force against Hindu sons their pious obligation in respect of their father’s 
debts not tainted with immorality, is maintainable, whether the debts were 
or were not secured by a mortgage, and whether a decree in respect 
thereof has or has not been obtained against the father alone. We have 
not been referred to any ruling in which a contrary view has been held, 


(1) 22 M. 49 


(2) 11 M. 413. 
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aud I think the principle of the unreported judgment of my brothers 
Blair and Burkitt in second appeal No. 426 of 1898, decided on 20th 
July, 1898, to which the learned vakil for the respondents has invited 
our attention, to some extent favours the respondents’ case. 

As I have already said, tlie analogy of a decree against one of several 
joint promisors does not apply to a case of this description. The obli- 
gation of joint contractors has been held to be single and undivide i. and 
the cause of action against them to be one and the same. It was observed 
by Gartli, C. J., in Hamcndro Coomar Mullich v. Rajendro Lall Moonahee 
(l), that the cause of action is exhau->ted and satisfied by a judgment 
being obtained by the plaintiff against all or any of the joint contract- 
ors whom he chooses to sue. If a plaintiff under such circumstances 
were allowed to sue each of his co-debtors severally in different suits, 
he would be practically changing a joint into a several liability.’’ It 
has been held that where the obligation is joint and several a decree 
obtained against one of the promisors [308] without satisfaction 
is no bar to a suit against nnothev:'—(Dhu7iput Singh v. Sham Soonder 
Mittcr (2)). The obligation of a Hindu son to pay his father’s debt 
is not an obligation which he has incurred jointly with his father; 
and the creditor’s cause of action against the father and the son 
is not a siogle cause of action which is exhausted upon a decree 
being obtained against one of them only. A judgment recovered 
against the father onlv does not therefore har a suit against the 
son The fact of the mortgaged property having been once sold by 
auction in execution proceedings against the father alone does not amount 
to a satisfaction of the decree, where, as in this case, a large part of the 
property sold has been taken out of the hands of the creditor, purchaser, 
hv the Ions on the ground that they were not joined as parties to the 
rreditov’s suit As four-fifths of the property which the creditor pur- 
cLsed at auction in satisfaction of his debt has been decreed to the sons, 
She creditor has thus been deprived of that portion of the property 
must be held to have remained pro tanto unsatisfied. And as it 
K nor been established that the debt was tainted with immorality, the 

, defondantrin this case, are liable for it. There may, it is true, he 
sons, defend t interests of the father alone fetched at auction- 

‘“f ce suLient for the complete satisfaction of the debt. In such a 

pfse \here woSd be no debt of the father due to the creditor for which the 
case, ther " against the sons. But it has not even been hinted 
latter mig P description. The plaintiffs were therefore en- 

^>?nd*to claim the amount decreed to them. No objection was taken in 
be^wf'^As no other point was argued before us, this appeal must fad 

Thf XiecTionTundT ^’o61 of the Code of Civil Procedure are not 
pressed and are dismissed with costs. 

Airman. J. I concur. Appeal dismissed. 


(1) 3 C, 353. 
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21 A. 309 = 19 A.W.N. (1899) 87. 

[309] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Muhammad Hamid-ud-din {Plaintiff) v. Shib Sahai and others 

{Defendants).'^ [26th April, 1899.] 

Mortgage — Sale of mortgaged properly under a decree oUier than a decree on the mort- 
gage — Mortgage not disclosed ^Effect of such non-disclosure on mortgagee's rights 
under his mortgage — Estoppel. 

Held that a mortgagee who causes the mortgaged property to be sold io execu- 
tion of a decree other than adecre obtained upon his mortgage, without notifying 
to intending purchasers the existence of his mortgage lien is estopped for ever 
from settingup chat lien against the title of a bona fide purchaser. Agar Chand 
Guman Chand v, Rakhnia Hinmant iU and Dullab Sirkar v. Krishna Kumar 
Bakshi (2), followed. 

[R 35 C, 61 = 6 C.L.J. 320=11 C.W.N, 1011; 15 C.W.N. 748 (752) = 9 Ind. Oas. 1034 
(1037) ; 14 C.P.L R. 17 (20) ; 2 N.L.R. 106.] 

The facts of this case sufficiently appear from the judgment of the 

Court. 

The Hon’ble Mr. Gonlan aud Mr. Amiruddin, for the appellant. 

Pandit Sundar Lai and Mr. J. Simeon, for the respondents. 


JUDGMENT. 

Blair and Burkitt, JJ. — This 6rsb appeal arises out of a suit in 
which one Hamid-ud-din claims possession of a 2^ biswa share m certain 
muafi land and two sihams out of 40 sihams of mauza Mahesra. He also 
claims a declaration of his right and title to three sihams of the f 
the possession of mortgagees. In 1871. Harsaha., the 

defendants, brought a suit upon a hypothoabion bond of 1865 and got a 
decree in 1871. In the year 1872, he obtained decrees upon two other 
hyhothecation bonds. The decree of 1871 was » upon a bond given 

bv one of two brothers in which be hypothecated a 5 biswa share in mauza 
Mahesra. The bonds upon which thedeorees ware obtained in 1872 vrere 
bonds executed by both brothers hypothecating the same shares. The 
decrees of 1872 were first put into execution and one-half of the hypothe- 
cated property was sold, the price of that half satisfying the two decrees. 
In 1879 Harsahai attached and sold in execution of a money-decree, 
the 24 biswas which remained unsold upon the execution of the previMS 
FSlOl decrees and purchased fcheoj hinoseif in the name of his sod. He 
then proceeded to put into execution toe decree of 1871, and in execution 
of that decree a proclamation of sale was made, aud he put up for sale and 
himself purchased the one-half of the property which had been sold under 
the decree of 1872. The purchaser under the decree of 1872 is the plaint- 
iff here. He now seeks to recover possession of that two-and-a-half 
biswas. It has been contended on behalf of the appellant that the Subor- 
dinate Judge has wrongly found against him upon two issues fatal to his 
case. He has found first of all, that his claim is barred by limitation, the 
defendant having been in possession of the property for more than twelve 
vears. He has also found that the plaintiff, when he purchased the shares 
at the sale of 1872, had notice of the de cree of 1871 held bv Harsahai. 

• First Appeal No. 52 of 1897, from a decree of Pandit Raj Nath Sahib, Subordi- 
nate Judge of Moradabad, dated 11th December, 1896. 

(1) 12 B. 678. 


(2) 3 B.L.B. 407. 
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The hading of limitation is appareatly based upon do evidence, and such 
evidence as we have before us shows that within the period of twelve 
years the defendants have hied a suit in which they allege dispossession of 
themselves. That suit was hied against the present plaintiff for the prohts 
he had, as was alleged, received during the period of such dispossession. 
Upon the question of notice, we hnd that the Judge relies upon evidence 
of certain payments made at a period years after the sale for satisfaction 
of some lien. It has been shown to us to demonstration by documents 
on the record that such payments did not refer to the lien of Harsahai, 
the right to enforce which is disputed in the present suit ; and indeed 
proof of knowledge at any time subsequent to the sale will be no proof of 
knowledge at the time of sale. Our attention has been called to two 
eases which seem to us accurately in point. The case of Agar Chand 
Guman Chaiid v. Eakktna Hanmant (1) and the case of Dxdlab Sirkar v. 
Krishna Kumar Bahshi (2). In those cases it was held that a decree- 
holder who, having a prior incumbrance, puts up for sale in execution of 
another decree such property without notifying that he has such a lien, 
is estopped for ever from setting up that lien against the title of a hcna 
Me purchaser. Those rulings are not [311] merely an authority, but 
thev are founded upon elementary principles of equity. It is manifest in 
this case that the sale of the property as unincumbered was a mala fide 

calfl and fraud upon all intending purcliasers. 

For these reasons we allow the appeal, set aside the decree of the 
Court below, and decree the suit of the plaintiff in terms of the prayer in 

the plaint. With costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

CJWPODHYAN AND ANOTHER {Objectors) V. BHOLANATH AND 
OTHERS (Opposite Parties).^ [27th April. 1899.] 

^ Q Execution of decree— Sale in execution— Sale without 

rrplA that the absence of an attachment prior to the sale of immoveable pro- 
acW cnas ^ decree amounts to no more than a material irregularity, 

party m ^ unless substantial injury is caused thereby, to vitiate the 

i Pitam Mai (3); Gan^a Prasad v. Jag Lai Rai (4) ; Harbans 
^ 7 ’ Lai (5) and Tasadduk Rasul Khan v. Ahviad Busatn (6), referred 

Mia^o Dubey v. Bholanath Dichit (7). distinguished. 

J p r. T 696=11 C.W.N. 766 ; 5 O-L.J. 687 f690i ; 13 C.D.J. 243 (249) 

[R., 34 0.811 = 5 C.L.J.b M.L. J. 70= 13 M.L.T. 207 = M. W.N. (I913j 136 = 

6 M Cas. 713 (714) =40 P.R. 1910 = 211 P.L.R. 1910 = 
63 p“w E itlO : 18 Inl Cas. 715 (7)7) ; 13 O.C- 43 (47, =5 Tnd. Cas. 798.] 

The facts of this case sufficiently appear from the judgment of the 

°°“^Mun8hi Gokul Prasad, for the appellants. 

MuDshi Bam Prasad, for the respondents. 


i;;. 4 . No 6 of 1899, from an order of Maulvi Muhammad Mazhar Husain, 

. First Appeal NO o dated the 7th January 1699. 

Subordinate Judge ^ ^ ^33 

\^8 A.W.H. (6) « 0 . 66. (7) 6 A. 86. 
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JUDGMENT. 

Banerji and Aikman, JJ.— This is an appeal from an order refusing 
to set aside an auction-sale of the property of the appellants, held in exe- 
cution of a decree obtained by the respondents against the appsUanbs. It 
appears that a portion of the said property had been attached before 
judgment, that after the decree was passed an application for execution 
was made, and that thereupon the remainder was also attached in the 
manner provided by law. The property was then sold, but the sale was 
set aside on the ground of material irregularity in publishing and conduct- 
ing it. This was on the 23rd of April 1898. On that date the Court made 
[312] a further order that the decree holders should take further steps on 
the 2oth of that month. On the 25th the decree-holders do not appear 
to have made any further application, and thereupon the case was 
removed from the file of pending cases. On the 6th of May following the 
decree-holders presented another application for execution and prayed 
for the sale of the six villages which have now been sold. The property 
was not attached a second time, but the usual proclamations of sale 
were issued, and the sale actually took place on the 20th of August 
1898. We notice that, during the pendency of the execution proceed- 
ings and before sale, the judgment-debtors filed an application on the 
11th of August 1898, in which they stated that the property had been 
attached. This application was made in connection with the decree- 
holders’ prayer for the arrest of the judgment-debtors. Afcer the auction- 
sale of the’ property on 20th of August 1898, the judgment-debtors 
applied to have the sale set aside on various grounds, one of which was 
that after the case had been struck off the file on the 25bh oF April 
1898. the attachment of the property had come to an end ; that the sale 
of the 20bh of August 1898 was effected without a fresh attachment , 
and that the sale was consequently illegal and void. The Court below 
overruled the objections and confirmed the sale. It found that the 
judgment-debtors had not sustained any injury m consequence of tne 
irregularities alleged by them. This finding has not been questioned m 
the appeal before us. so that we may take it that the judgment-debtors 
have not suffered aoy substantial loss within the meaning of s. 311 
of the Code of Civil Procedure. It is urged before us that, by the striking 
off of the execution case on che 25th of Aoril 1898, the attachment which 
had been placed upon the property had determined, and that by reason 
of the property not being attached a second time there was an illegality 
in the sale which vitiated the sale. On the question of the effect 
which the striking off of an execution case has upon an attach- 
ment of property made in the case, there is a conflict of authority, 
but io the view which we take of this case we do not think it neces- 
sary to enter into a consideration of that questioo. In our opinion the 
[313] absence of attachment, assuming in this case that the property 
was sold without a previous attachment which subsisted at the date of 
sale, did not amount to anything more thin a material irregularity in the 
publishing of the sale. An attachment is a step towards the sale of the 
judgment-debtor’s property. The object of an attachment is to bring 
the property under the control of the Court, with a view to prevent the 
judgment-debtor alienating it, and thereby preventing its sale in execu- 
tion of the decree. In the case of immoveable property, one of the 
requirements of the law for perfecting an attachment is that the order of 
attachment should be publicly proclaimed. The main object of the pro- 
clamation of the order is to give publicity to the fact that the sale of the 
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parbicular property attached is in contemplation, and to warn all persons 
against taking a transfer of it from the judgment-debtor to the prejudice 
of the rights of the decree-holder enforceable under the decree. The 
publication of the attachment is thus a step leading up to the publication of 
the sale, the actual proclamation of sale being a notice to the public that 
the sale is to take place upon a parbicular date. The absence of attach- 
ment may therefore be deemed to be a material irregularity in the 
publishing of the sale. That was the view taken in the case of Bam 
Chand v. Pifam Mai (l). We were much pressed with the Full Bench 
decision in Mahadeo Dubsy v. Bholanath Dichit {2) ; but it seems to us 
that the principle of the ruling of their Lordships of the Privy Council m 
Tasaddtlk Rasul Khan v. Ahmad Husain (3) makes the decision m Mahadeo 
Duhey v Bholanath Dichit inapplicable to the present question. In that 
case their Lordships of the Pnvy Council held, with reference bo a pro- 
clamation of sale issued in violation of the provisions of s. 290 of the Code 
of Civil Procedure, that that was nothing more than a material inegulaiity. 
and did not ipso facto vitiate the sale, as had been held by this Court 
in Gaiiga Prasad v. Jag Lai Bai (4). The same princip o applies 
[314] to the question before us. and this seems to have been the opinion 

of the learned Judges who decided the case of HarbansLalv Kundan 

T 1 A (5) In this view it is not necessary to consider the effect 

of1 \90ftul Code of cTvU Procedure or of tbe striking off of the execu^ 

tion case on the 25th of April 1898 upon the question of attachment As 
t on case on ooin on, a material irregularity m 

the absence of attacl— .ase th.t such 

resu ted in substantial injury to the judgment-debtors, the 
appeal with costs. Jppeaf dismissed. 


21 A. 314 = 19 A.W.N. (1899) 86. 

appellate civil. 

Before Mr. Justice Bl air, and M r. Justice Burkitt. 

/^rr*T>4\r nvs \ND OTflERS {Defendants) v. BaLHHA DR.a 
CHETAN CH.BAN^DAS^AND^, ^ 

• i r» u, nf nlniiitilf after iicaring but before juifpnent—JudfpHent given 

ColTlrigmraJe of plaMifTs death- J.idrpmnt and decree vahd-Doetrvie of 

nunc pro tunc. _ . ^ days after the hearing of the suit 

The and judgment reserved. Unaware of the death of the plain- 

had bpco ^ A-d to deliver iudgment and pass a decree in favour of cho 

lifi, the Court procoe^d ^dj^^ Jthiug remaining to he done by the parties 

deceased -^dement was reserved, the judgment should read as from that 

on the ®waa a valid decree. Cum 6 er v. Wane ( 6 ). Ramacharya y 

l^'anfochaVya f7) nnd Surendro Keshub Roy v. Doorgasoondery Doossee ( 8 ), 

followed. p yy -KT 590 • 9 0 W N. 710 f719) ; R.,30A. 50-5 = 5 A.D. J. 658 

' ^ ^fi? 9 ) = AAvTn (l'9^8r2*28 26 ^ 101 <102); 14 C.W.N. 759 (7G4); 4 Ind. Cas. 137 

= 11 Bom. L.R- 1070 ]^^ ^ ^ -- 

_ Tf, f t 1097 from a decree of Maulvi Saiyid Muhammad Siraj- 

. First dated the 15th September 1890. 

uddin, Subordinate J R ° ^ ’ (2) 5 A. 86. (3) 21 C. 66. 

(1) 10 A. 506. 

Je) “smithtc. 10th Ed. 325. 
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The facts of this case safficieatly appear from the judgment of the 
Court. 

Mr. E. A, Hotvxrd and Munshi Earn Prasad, for the appellants. 

Mr. D. N. Banerji, Babu Jogindro Nath Chaudhri and Babu Satya 
Chandar MuJcerji, for the respondent. 

JUDGMENT. 

[315] Blair and BuRKITT, JJ.— The first of the long list of the 
grounds of appeal in this case which was argued before us was the llbh. 
It is couched in the following words: — "Because the decree in the suit 
was illegally passed after the death of the plaintiff without any person 
being brought on the record as his representative.” The facts are, that 
the trial was concluded, arguments were heard, and the judgment was re- 
served on the 5th of September 1896. The plaintiff died on the 9th of 
September 1396. He was thea absent in Orissa, and his death was un- 
known to any of the parties or to the Court. Judgment was delivered, 
and the decree was passed on the 15th of September 1896. It was 
argued on behalf of the apnellants that the suit abated from the moment 
of the death of the plaintiff, and that the Court was incompetent to pass 
a decree, no representative of the deceised having been put on the record. 
This is a matter which has long been disposed of in England by the appli- 
cation of a large general principle of law actus curies nerninifacit injuriarn. 
That principle was applied in the leading case of Cumber v. Wane (1). A 
defendant in error died after the time when the Court took time to con- 
sider. It was prayed that the judgment might be entered nunc pro tunc ; 
in other words, that the judgment should be dated as of the day when the 
Court reserved its decision, and to that prayer the Court acceded. Such 
has been the invariable practice in England ; and that practice finds 
expression in the rules framed under the Judicature Act of 1875. It 
seems to us that the decision to which we have referred and the subse- 
quent practice of the Courts are consistent with justice and good sense. 
Nothing was left to be done by the parties from the moment the judg- 
ment was reserved. Any delay which took place was the delay of the 
Court, and we are not surprised to find that the English practice has been 
followed by the Courts in this country, notably in the case of RamacharyOf 
V Anantacharya (2). No case to the contrary has been cited before us. 
A similar view has been taken by the [316] Privy Council in the case of 
Surendro Keshub Boy v. Doorgasoondery Dossee (3). We think that that 
decision amounts to an authority which this Court is bound to follow. 
We follow it accordingly. Our ruling in this case must be taken to be 
strictly limited to its facts, namely, that everything to be done by the 
parties had been done, and nothing remained except the delivery of 
judgment, which had been reserved by the Court. We, therefore, over- 
rule this ground of appeal. 

Appeal dismissed. 


(1) 1 Smith L C. lOth Ed. 325. (2) 21 B. 314. (3) 19 G. 513. 
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21 A. 316 = 19 A.W.N. (1899) 101. 

APPELLATE CIVIL. 

Before ^Ir. Justice Blair and Mr. Justice Burkitt. 


Beni Prasad Kunwar [Defejidant) v. AIukhtesar Rai and others 

{Plaintiffs).* [29th April, 1899.] 

CiyiZ Procedure Code, s 2t4 — Execution of decree — Representatives of judgment-debtor 
— Death of party to suit before final decree in appeal — Subsequent proceedings in 
execution taken against representatives of such parly -^Sale in execution — Suit to 
set aside sale ^Estoppel. 

A decree was giveu to the deffindaot (then plaiotifi) in 1856 foe possession of 
land and mesne profits agi’iisr. numerous defendants, including one Dawan R »i. 
Some of the judgment-debtors, including Dawan Rai, appealed to the Sadr 
Diwani Adalat, but before the decree of the Sadr Diwani Adalat was nassed, 
Dawan Singh died. No application waa made to put any representative of Dawan 
Rai on the record ; but in 1881 (the amount of the mesne profits payable under 
the decree having been finally determined in 1877), certain persons were made 
parties, as representatives of Dawan Rai. to various proceedings m execution of 
the decree for mesne profits, which ended in the sale of certain property which 
had been of Dawan Rai in his lifetime. Subsequently the said representatives 
of Dawan Rai brought a suit to recover the property sold as above described on 
the ground that they were no patties to the decree under execution. 

Held that the plaintifis were entitled to bring such a suit, and it was not 
barred by the provisions of s. ‘244 of the Code of Civil Procedure. Rat*ha Pra- 
sad Singh v. Lai Sahab Pat (1), referred to. 

n-ld also that as it had not been shown that by reason of the plaintiffs not 
ob£ ing that they had been improperly brought orr to the record of the [317} 
eSioi proceedings, the defendant had been rndneed to accept less favourable 
arrangement for the satisfaction of the decree that he might otherwuehave done, 
there was no estoppel against, the plaintiffs. 

£R.. 2N.L.R. 34 (39).) 

The facts of this case sufficiently appear from the judgment of the 

°°“"The Hon’bL^IJr* Conto' M 

Munshi for the respondents. 

JUDGMENT. 

TjmjvrTT T —The suit out of which this appeal arises was brought 
. ^^1 • Hffa fn recover possession of certain immoveable property which 
by the et^ August 20th. 1889, in execution of a decree 

was sold by P , representative of her deceased husband Maha- 

held by the resp originally three plaintiffs to the 

raja Bad ha Eai, Musammat Prayagi Kunwar and Musam- 

suit, The suit of the third was dismissed by the lower 

mat Bartana in this appeal. A decree was given in favour 

naval and of Musammat Prayagi. The present appeal is against 

fchat decree, the respondents, ^he early history of this litigation. 

substituted for reported m the audg- 

which n the Privy Council in the case of Badha Prasad 

ment^of (l). , The subseque nt facts are, that the decree of 

Subordinate Judge 

of Gha^ipur. dated the 2Xst ^ ^ 
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March Isfc, 1877. by which the mesne profits due to the Maharaja were 
for the first time ascertained was, after many interlocutory proceedings 
arising out of objections taken by the parties whom it was sought to make 
liable unaer tbe decree of March 1st, 1877, transferred to the Collector of 
Ghazipur for execution under the provisions of s. 320 and the 
sections of the Code of Civil Procedure in August, 1884. The Collector, 
wit,h the consent of the parties against whom the decree was bfing exe- 
cuted, sold some 13 villages to the Maharaja for I" ° °t 

the decree, and the Maharaja consenting to accept 

[318] one half of the amount due) in full discharge of the decree to him, 
the Collector made, with the consent of the parties against ^ 

decree was being executed, arrangements for paying off tbe Es. 6,50,0UU hy 

instalments durfng a term of twenty years. This 

successful for a couple of years ; but eventua ly the persons 

the decree was being executed interfered with eollections hemselves 

refusedto pay and instigated their tenants to their rents from the 

official aopointed by tbe Collector do manage the 

property from sale was abandoned, and a sale under the '5®“'^®® f ®J,® 

1st 1877 took place on August 20th, 1889. The sale produced only 

now also represented since her death by fnri-h At the hear- 

Dyal. The object of their suit has already b-n e^o^^th. 

ing of the suit several ^ which this appeal has been fought 

we have no concern now. The plea litigation bill they 

isthatthepUintifishadnoconc^^^^^^ 

were brought in during lool as p ^ 1 B 77 

tainment of mesne profits decree o ^^tives of Dawan Eai. Now 

They were brought 1C J impleaded in 

there can be no doubt tha defendants who appealed to the 

Sfr’Drini^ldllar:^^^^^^^ of the District Judge of April 

V 1. sriS'-Trsi 

ents '®Ythe Sadr Diwani Adalat on review was passed on April 7th, 1866, 
decree of ^.pawan’s death. No one was brought on the record oi the 
tour years a Diwani Adalat as his representative, and it is 

case befom the Sadr L^J impleaded in the proceedings 

some our year possible bo distinguish the case of these respond- 

from that of the defendant Lai Sahab Rai in the case before their 
T /lahins of the Privy Couocil mentioned above. Indeed the case 
^h“ese respondents Lem's stronger, for though their ancestor Dawan Ea. 

o nai-tv to the decree in favour of the Maharaja, passed m 1856, and 
rthc Sadr MwLi Adalafs decree in appeal in 1859, he was dead before 

fL ^nal decree of the Sadr Court (the decree on review) was passed in 
Anri! 1866 and no one was brought on to renresent him in the 
profits ascertainment proceedings. These plaintiffs accordingly are pr*ma 
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/dOtc, nob bound by either the decree of April 1866 or the decree of March 
1877, neither they nor any person whom they represent having been 
parties to either of those decrees. It was on that ground that the lower 
Court gave plaintififs a decree. 

For the appellant it was contended that the suit was not main- 
tainable, that it was forbidden by the provisions of s. 244 of the Code 
of Civil Procedure, and Mr. Conlan also, with great earnestness contended 
that the respondents had estopped themselves from instituting such a 

Now as to s. 244 the argument is that these plaintiffs when brought 
in in 1881 as representative judgment-debtors, liable under the decree of 
1877, should at once have raised the objection that they were not then 
brought on the record to represent any one who had been a party to the 
decree of 1877. Had they raised the plea then it may bo they could have 
been successful ; bub it is contended they are too late now, and cannot 
raise it in a separate suit. Reliance is placed for appellant on the last 

clause of s. 244, It seems to me. however, that that clause is not in 
point It clearly refers to a case where there is a [320] dispute between 
two or more persons as to which of them is the representative of a person 
who had been a party to the suit. It cannot, I think, be held to include 
a case in which there could be no representative, as there was no party to 
he renresented and therefore no question as to who was the representative. 
Sections 367 and 368 of the Code were also referred to by the learned 

pnnosel but I cannot see how they affect the question. 

The Chief argument of the learned counsel was that the respondents 
u A .»Qfr,nnAd themselves by their conduct from instituting the suit. He 
nut that they had submitted in silence from 1881 to 1889 to being 

Seated as 

fhAv had never taken any objection to the position assigned to them, 
fhpv iointly with hundreds of other judgment-debtors had pub m 
^ onv natibions ib the execution proceedings after 1881, in the Shahabad and 
S. rh^azinur Courts, making such objections as are usual in the case of 
• j^^^nh.Lbtors liable under the decree then being executed, e g., as to 

calculated bo be due on the decree and the like, but that these 
had never in any of those numerous petitions, given the slightest 
l-TlUt fhav reallv were not the representatives of any judgment-debtor 
^nd ^errconsequently not liable under the deeree of 1877 : that they 
*'• I i-iv Coined in other petitions bo the Collector when the execution 

were transferred bo him. aud joined in the proposal to the 
ri^^?«Ai-nr that he should take over and manage the judgment-debtor’s 
holding it till the decree was paid off, and that in all these peti- 
and nroceedings the plaintiffs remained silent as to their real posi- 
r.A forebore to allege that they did not represent any defendant 
**^°ri!/mflut'd6btor liable under the decree of March Ist, 1877. The estop- 
then put in this way, that by the continuous silence of the plaintiffs 
'^1881 to 1889, and their submission without objection to the execution 
taken against them as representatives of Dawan (a person 

was fob a judgment-debtor), they had permitted the decree-holder 

mil bo believe a thing to be true, which was not true, namely, that these 
I • T.ffa were iudgmenb-debbors liable under the decree of 1877 as 
^^**'ia«nhatives of Dawan Rai, and to act upon that belief. The act which 
fhf decree- holder is said to have done in consequence of that belief is that 
ir ^noanted to forego his claim to about half the amount due to him 
uX the dec Ist. 1877, amounting to more than 15 lakhs. 
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and to accept; a transfer of villages valued at the sum of Rs. 75,000 and a 
payment of 6i lakhs of rupees to be paid by annual instalments of 
Rs. 34,240 in nineteen years, the property of the judgment-debtors to ba 
placed under the Collector’s management. 

It is contended that if the decree-holder had known that these plaint- 
iffs were not liable to him under the decree of 1877, he would not have 
accepted this arrangement. In support of this argument it is pointed out 
that these plaintiffs joined with some hundreds of other persons liable 
under the decree in praying the Collector to take action to save the property 
from sale by taking it under his management. It is also said that had 
he known of the true position of these plaintiffs, the decree-holder would 
have insisted on immediate sale. Neither of these matters appears to me 
to have any weight. The assent of the person against whom the decree 
was being executed to the Collector taking their properties into his hands, 
was unnecessary and superfluous, such assent not being necessary, and as 
to the decree-holder not insisting on an immediate sale, it is sufficient to 
say that it was not in his power so to insist, everything depending on the 
discretion of the Collector. As to the abandonment of half bis claim by the 
decree-holder, I am unable to see that his action in that matter was in 
any way influenced by the belief that these plaintiffs (who are only two 
among some hundreds) were liable to him under the decree of March, 
1877. Indeed it appears that it was pressure from the Collector, and 
not any such belief that induced the decree-holder to forego half 
his claim. For I And it recorded by [322] the Collector in the 
preamble to the conveyance by which be sold 13 villages to the 
Maharaja for Rs. 75,000 that on inquiry it was found that the profits 
were not sufficient for the satisfaction of the decree, and the sale of the 
whole property must take place, the amount due exceeding 15 lakhs of 
rupees. The document then proceeds ; — " After discussion I induced the 
decree-holder to consent to agree to a transfer in his favour of the under- 
mentioned mahals belonging to the judgment-debtors in consideration of 
Rs. 75,000 and to payment to him in 19 years or earlier of Rs. 6.50,000 
out of the profits of their other property, which should be placed under 
the Collector’s superintendence, by annual instalments of Rs. 34,210-8-5 
from 1293 Faali.” This deed is dated February 22ad, 1886. and is record 
No. 409 in First Appeal No. 103 of 1896. So it seems to me that that 
which really induced the decree-holder to abandon half his claim was 
pressure put on him by the Collector and the knowledge that it was not 
possible to obtain full satisfaction of the decree, and not the fact that 
these plaintiffs had not disclosed their true position. That it was impos- 
sible to satisfy the decree in full is shown by the fact that at the sale on 
August 20th, 1896, the attached property, when put up to auction, fetched 
little more than six lakhs. The relinquishment of nearly half his claim 
under the decree of course was no longer effectual when the management 
of the estate by the Collector had to be abandoned owing to the contu- 
macious resistance offered to the collection of rents by the judgment- 
debtor. 

Further, I would add that our attention was not invited to any 
evidence on the record tending to show that the decree-holder as a matter 
of fact temporarily abandoned half his rights under the decree because he 
believed that these two respoudents were liable to him under that decree. 
We were asked to infer that such was the case. I am not prepared to draw 
such an inference. I see no sufficient materials for it anywhere on the 
record. I do not believe that if the decree-holder had known of the tme 
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^sitioD of these plaintiffs he would [323] for that reason have refused to 
abate his demands under the decree. Tbe reason why he did so was, I 
beileve, (1) because the Collector pressed him bo do so, and (2) because he 
saw no chance of his ever being able to get 15 lakhs oub of the judgment- 
, debtor’s property. And I would add that even if these respondents were 
aware of their true position during the execution proceedings (which, in 
my opinion, is most improbable), I fail bo sea that it was inoumbent on 
them to have informed the Maharaja of it. They owed him no such 
duty. It was he who had improperly forced them into Court as represen- 
babives of a non-existent judgment-debtor for the purpose of compelling 
them by seizure of their property bo discharge a non-existent debt. 

I do not think it necessary to enter into the question as to whether 
by law an esboppsl could arise under tbe above circumstances. I find as 

a matter of fact chat bbere was no estoppel. 

For the above reason I am of opinion that this appeal fails. I would 

dismiss it with costs. 

Blair, J.— I concur, , j 

Appeal disnussed. 
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APPELLATE CIVIL. 

Before Mr, Justice Blair aiul Mr, Justice Burkitt. 

npNT Prasad Kunwar {Defendant) v. Ltjkhna Kunwar and 

OTHERS {Biaintiffs),* (29th April, 1899.] 

r. decree Sale in excctUlon^Suit to recover property sold on grounds which 

or nrouiids for appeal against the original decree— Representative 

of judginent-debtors -Civil Procedure Code. s. 244. 

whpn A party to a decree and subsequent pcoceeiings in execution thereof has 
anffered execution to proceed and property to be sold without appealing, he 
naot sue to recover the property so sold on around^ which might have been 
taken iu appeal from the decree or from orders in execution. 

fiAld also that the question whether a person alleged to be a representative of 
j Dirtv to a suit is such representative and also the question whether 

^rTnertv against which execution is sought in the hands of the [324] represen- 
of a deceased party was in fact the property of such deceased party and 
Vt ths seoarato property of the representative, are questions to be decided under 
« 244 of the Code of Civil Procedure and not by separate suit. Baji^p Singh v. 
R maolam Roy U). Choudry Wahei Ali v. Mtissamal Jumaee (2) and Seth 

Ohand Mai v. Durga Dei (3) referred to.‘ 

THE facts of this case apoear from the judgment in this case and in 
T? A NTn 81 of 1896, supra p. 316. 

^ The Hoo’ble Mr. Cott/an, Munshi Bam Prasad and Pandit Suvdar 

T.al for tbe appellant. , , . , 

^ Munshi Gobind Prasad, for the respondents. 

JUDGMENT. 

RtiRKlTT, J. This is one of th‘^ many cases now pending in appeal 

before us between the Mabarani of Dumraon on the one side and the Narhi 

' Anoeat aNo. 76 of 1896, from a decree of Rai Kishan Lai, Subordinate 

T o/abazipur, dated 7th December 1896. 

Judge ’ (2) 11 B.L.R. 149. (3) 12 A. 313. 

(1) 16 O. 1. ' ' 
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taluqa people on the other. The history of the litigation will be found in 
the judgment in F. A. No. 81 of 1896.* 

This suit was instituted by a large number of plaintiffs to recover 
possession of their interest in the property which was sold by public auc- 
tion on August 20th, 1896, and also to recover their shares in the 13 
villages sold by the Collector to the decree-holder on February 22Dd, 

1896. 

The claims of a large number of the plaintiffs were dismissed by the 
lower Court. This appeal is against the decrees given to some of them. 
The learned counsel for the appellant abandons the appeal as to Nos, 23r 
Musammat Lukbna Kunwar, and 25, Din Dyal, but supports it against 
the others. The first case is that of No. 24, Swarath Rai. This man, ifr 
appears, was not a party to the litigation up to 1866, though his elder 
brother, Ablad, was a party to it. It is admitted, however, that Swarath 
was impleaded in the proceedings for ascertainment of mesne profits which 
terminated in the decree of March 1st, 1877, that he was one of the' 
parties against whom that decree was passed, and that he continued to take 
part in all the execution proceedings subsequent to the decree of March Isb, 
1877. But it is contended that that decree was wrongly passed against 
him, in that he was impleaded [325] personally, and not as representing 
any of the parties to the decree of 1866, in the proceeding for ascertain- 
ment of mesne profits which culminated in the decree of March 1st, 1877. 
Further it is alleged that that decree was passed ex parte against him, as no 
notice of the proceedings for ascertainment of mesne profits has been 
served on him. It is contended that for this reason the decree of March, 
1877, is bad and can be set aside by a regular suit. Further it is contended 
that all the execution proceedings taken on the decree of March 1st, 1877, 
are bad under the following circumstances. 

When the amount due for mesne profits was finally ascertained on 
March 1st, 1877, the Court ordered the decree-holder to pay in the sum 
of Rs. 2,000 deficient Court-fee duty payable on the ascertained amount of 
mesne profits for which execution was about to issue, to be paid into Court 
within three davs. The decree-holder failed so to pay, and the case was 

struck off on March 15th, but was reinstated a few days afterwards on 

payment of the deficient Court fees, and execution then proceeded. It is 
contended for the respondent that the Court bad no power to reinstate the 
execution proceedings, and that under s. 11 of the Court Fees Act. No. VII 
of 1870 the Court bad no option in the matter, the deficient duty not be- 
ing paid within the time limited by its order, and was bound to have dis- 
missed the suit, i.e., to have rejected the execution application. As an 
authority for this contention the c&se oiKewalKishan Singh v. Sookhari (1), 

is relied on. 

I am of opinion that none of the points set forth above can be raised 
in a separate suit. It is admitted that the decree of March Isfi, 1877, was 
passed against Swarath among a host of others. If he were improperly 
made a defendant in the case in which that decree was given, his remedy 
was by an appeal against the decree, an appeal which must have been suc- 
cessful if, as he says, he was not one of the parties whose liability to contri- 
bute to the mesne profits had been declared by the decree of 1866. Again, if 
it be, as he says, that the decree was passed against him gx parie without 


• 21 A. 316 supra. 
(1) 24 C. 173. 
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£326] notice, then the law provides machinery by which the decree could 
be sat aside. But this respondeat Swarath neither appealed from the 
decree against him which now has become final, nor has be made an^y 
attempt to have it sot aside as being ex parte. In my opinion a sui o 
set aside the decree of March. 1877, which is really the object of the 
nresent suit, cannot be maintained, the proper procedure being by appeal 
against that decree, The plea raised on s. 11 of the Court ^ee^ Act 
ia open to the same objection. It is one which Swarath should have 
taken in appeal. If that plea, and also the plea as to want of ^^ice of 
the proceedings be well founded, they would have lent most valuable sup- 
port to an appeal against the deoraa of March 1st, 1877. but they are p eas 
which should have been taken in appeal against that decree and 
separate suit against proceedings taken in f 

after it had become final. The case cited fimm 24 Calc., 173. ^ 

La be considered an authority in favour of the respondent, foi though 

the judgment does hold that the suit ought, under the ? 

LL been dismissed, it must be noticed that the appeal which the H gh 

cLrt was hearing was an execution appeal against ted 

oouise orthe execution of the decree. Had the respondent h^ 

ren^TtheTfil7ttou^ tees duty, very probably be would have been 
aTcoessful. But as he did not :TufrbrrgtJVrac7ic:Uy° te s°et 

Istee'the decree omLch 1st LLTnion ter 'the' abet 

‘'^'“'LLee o'f'ter'lower OouirL wrong" as to this respondent 
sTarath I would allow the appeal as against him with costs and direct 

hU eeh- ^ 4 T-This respondent was brought into the execu- 

Pargas NO 40. ans Ran, Hit, deceas- 

^'“ad'otetedly was ’a party to all the litigation including the 
ed, who 1877. It is contended that be was impro^rly 

decrees of loob Pom "Rii- That probably is so, as Ram 

^^Hve is one which cannot be raised by a separate suit. It is a 
presanta-fcive isone 1 under s. 244 of the Code of Civil 

questioQ whio mus b section It 

Procedure in the maooB impleaded as representative 

wfr dte not ratee anv question as to the propriety of the order 

of ^ . guob. There was therefore no occasion for the execu- 

implead ng h m question itself or to stay the execution 

tion Court either genarate suit. This suit is not the separate suit 

pending its deoismo^ instituted to decide ‘he ques- 

referred • representative, but has been 

tion as been exhausted to set aside tne decree on which that 

after 0 ?^“““°“ “ 3 it is urged on behalf of Pargas that he is liable only 
oxeoution assets of Bam Hit which he may have received (s. 234 

p L L CiXCoedure). aod that the property which has been 
of the Code individual property, and that ho did not 

fttfcaohed an answer is that the quea- 

obtain lb Pargas held the property in dispute as his own 

tion as . jg bo taken in execution to satisfy a decree against Ra 

and so ^ held it as assets belonging to Ram Hits estate, and 

pit, or whetner nw 
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therefore liable to be taken under the decree, is a question which must ber 
decided under s. 244 by the Court executing the decree and not by 
a separate suit. 

The law on this point has been very clearly and unmistakeably laid 
down by the Calcutta High Court in the case of Rajrup Singh v. Ram-' 
golam Roy (1), which is founded on the judgment of their Lordships of 
the Privy Council in Chotvdry Waked AH v. Mussamut Jumaee (2), and in 
a Full Bench decision of this Court in Seth Chand Mai v. Diirga 
Dei (3), [328] which follows and approves of the case in 16 Calc. If 
and overrules certain cases to the contrary in this Court. In those 
oases it is laid down that it has been settled by a series of cases 
that questions arising between the decree-holder and the representative 
as to whether the attached property has come to the representative as 
such, and so liable to be taken in execution, or is the representative’s 
own property derived from some other source, and therefore not liable to 
be taken in execution, must (under s. 244 of the Code of Civil Pro- 
cedure) be decided in the execution proceedings and not by a separate 
suit. I must therefore bold that Pargas cannot be allowed in this suit to 
plead that the property sold as against him as representative of Bam Hit 
was his own property and not derived from Bam Hit. I would for the 
above reasons allow this appeal against Pargas with costs and would 
direct that his suit be dismissed. 

I next take up the case of No. 52, Aprup Bai, No. 53, Nanku Bai, 
No. 54, Deoki Bai, and No. 55, Musammat Ghurbasi Kunwar. These 
persons are exactly in the same position as the respondents in F. A« 
No. 81 of 1896. They were brought on in the execution proceedings as 
representatives of one Badha Bai. The latter was a party to the decree 
of 1866, but not to the decree of March let, 1877. No one representing 
him was a party to the latter decree. Therefore for the reasons given 
by me in F. A. No, 81 of 1896, I would dismiss the aopeal with costs 
against these respondents as far as their interest in the property sold at 
the auction sale of August 20th, 1896, is concerned as to their interest 
in the 13 villages transferred to the decree-holder by the conveyance of 
February 13th, 1886, executed by the Collector on their behalf with 
their consent, the appeal must be allowed, and that portion of their 
claim dismissed. Before they could succeed in this matoer it is neces- 
sary that these respondents should have obtained a decree, formally 
setting aside the conveyance to which they had assented. 

Blair, J. — I concur. 

Decree modihed, 


V 



( 1)46 0 . 






(2) 11 BJJ.R. 149. (3) 12 A. 313.. . , w 
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[329] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Muhammad Munawar Ali (Defendant) v. Rasulan Bibi 

(Plaintiff) * [3rd May, 1899.] 

Mahomedan Law—Waqf — Illusory dedication— Settlement for benefit of descendants oj 
tlie settlors. 

Held, that a mere charge for some charitable purposes on the profits of au 
estate strictly settled on the family of the settlors in perpetuity and not dedicat- 
ed in substance to charitable uses is not sufficient to constitute a good and valid 
waqf. Abul Fata Mahomed Ishah v. Russonioy Dhur Choiodhry (1), KaUloola 
Sahib V, Naseeruddeen Sahib (2), and SheiJc Mahomed Ahsanulla Chowdhry v. 
Amarchand Kundu (3) referred to. 

TAffr., 27 A. 320 iP.C )=2 A L.J. 513 = 2 G.L.J. 179 = 9 C.W.N. 625=15 M.L.J. 261 
= 32 1. A. 86 ; F.. 8 O.C. 379 (383) ; R.. 33 A. 400 (412) = 8 A. L.J. 162 = 9 Ind. 
Gas 753 ; 7 A L.J. 1095 (1103); 13 Bom. L.R. 717 = 12 Ind, Gas. 225 ; D., 31 A. 
136 = 6 A.L J. 115 = 1 Ind. Gas. 763.] 

The facts of this case are fully stated in the judgment of Burkitt, J. 
The Hon’ble Mr. T. Conlan, Mr. B. E, O’Ccnor and Pandit Sundar 
Lai, for the appellant. 

Maulvi Ghulam Mujtaba and Babu Satya Chandar Mukerji, for the 
respondent. 

JUDGMENT. 

Burkitt, J. — This is an appeal from a decree of the Subordinate 
Judge of Jaunpur in favour of the respondent for recovery of her share 
according to Muhammadan law in the properties left by her father and 
her mother. The defendant-appellant is her elder brother, Tlie facts 
out of vyhich this case arose are as follows : — 

Syed Muhammad Kaim Ali, father of the parties ; and Musammat 
Aliyat-un-nissa Bibi, their mother, executed on March 9th, 1881, an 
instrument called a waqf-namah, the nature and effect of which will be 
considered further on. The mother died on April 19th, 1881, leaving her 
sullying as her heirs her husband, her two sons and four daughters. 
Bier husband survived till Pebruary 9th, 1895, when he died leaving the 
'same heirs, except one daughter, Musammat Asma, wbo predeceas'ed him. 
On the death of Syed Kaim Ali, his elder son, the appellant, took possession 
as mutawalli of all the properties mentioned in the waqf-namah [330J 
and of other small properties not included in it. The present suit insti- 
tuted on February 14th, 1896, is one of several suits instituted against him 
by his younger brother, by his sisters, and by a purchaser from the hus- 
band of the deceased sister to recover the shares in that property to which 
the Muhammadan law entitles them. In her plaint the plaintiff in this 
suit, Musammat Rasulan, denied that the waqf-namah was a valid deed 
of endowment, and described it as “ a deed of arrangement which he (Syed 
Kaim Ali) had executed to preserve his reputation and dignity to prevent 
a partition of the property among the persons entitled, and to reserve to 
himself his personal interest.’* The plaint further alleges that during the 
lifetime of the settlors “ there was no indication of any r eal charitable 

• First Appeal No. 30 of 1897, from a decree of Babu Brijpal Das, Subordinate 
Judge of Jaunpur, dated the 16th September 1896. 

; . (1) 22 J.A., 76 (87). . (2) 18 M. 201. (3) 17 LA. 28 (37), 
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endowment.” These contentions are explained in detail in the 5^h and 
6th paragraphs of the plaint. The defendant in reply set up the waqf- 
namah as a bar to the suit. He also pleaded that the suit for a share 
in Musammat A1ivat-un-nissa’s property was barred by' limitation she 
having died more than twelve years before the suit, and also that before 
such a suit could be maintained the waqf-namah must be formally set 
aside. He also raised a plea of estoppel. 

The Subordinate Judge gave the plaintiff a decree, holding that no 
valid and legal waqf of the entire corpus of the property had been executed 
so as to prevent i^s being inherited by the heirs according to their legal 
shares. Hence this appeal. Several pleas were taken in the written 
memorandum of appeal. At the hearing the only matters contendefl for 
were that the waqf-namah was a good and effectual endowment of the 
property mentioned in it, and that a suit to recover a share of the pro- 
perty which had been of Musammat Aliyat-un-nissa in her lifetime was 
barred by the limitation rule contained in art. 144 of the second schedule 
to the Limitation Act. The plea that s. 91 of the Limitation Act barred 
the suit was expressly abandoned at the hearing by the appellant’s 
learned counsel, and it was also stated for the apnellant that no question 
of estoppel was pressed in the [331] appeal. There was also a plea as 
to the moveable property, but that matter, though not expressly aband- 
oned, was but feebly pressed. There is really nothing in it, the evidence 
being quite worthless. We overrule it. 

I take up first the principal question, namely, is the document on 
which the defendant relies a good and valid waqf-namah ? It will be neces- 
sary to set out in some detail the objects and provisions of that instru- 
ment. It commences with an invocation of God, and then sets out the 
names of the waqifs or settlors. The object aimed at is next declared in 
the clearest and most unequivocal language. The settlors, after reciting 
that they are cousins as well as husband and wife, and that they are adr 
vanced in age, proceed as follows : — “It is absolutely necessary in*order to 
secure the love of each individual among friends in this world and to earn 
merit in the next world that sufficient provision be made for the thorough 
management of the entire property and of the imlaks belonging to the 
executants and the income and the profits therefrom (which, taken as a 
whole, form a small estate), so that the property itself and the principal 
wealth of the estate may always be preserved from all manner of parti- 
tion, division, transfer, and succession, and the management thereof in 
whole and in part should remain for ever in the hands of one person, 
whereby (our) name and memory and the pomp and dignity of the estate 
may contimie.” Now these words cannot be taken to have any meaning 
other than that the intention of the settlors was to establish a peroetuity, 
so that their estate should nob be divided among their heirs but should 
always remain unimpaired. But Syed Karm AH being a practising vakil 
of some reputation, probably knew that that object could not be effected 
under the ordinary law. This is frankly admitted in the next sen- 
tence which runs as follows : — Whereas the attainment of the 
above object is impossible except by d waqf as directed by the 
Muhammadan law, we the executants, of our free will and consent, with- 
out coercion or pique, and while in a sound state of body and mind, 
execute this deed of waqf or endowment as follows.” Then comes a detail 
[332] of the property belonging to the two w^ifa. from which it appears 
that the great bulk of it belonged to the wife a;hd very little to the husband. 
Next we come to the endowment clause in paragraph 4, which provides : 
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Out of the entire milk and property mentioned above we, bith the 
executants, — make waqf of the whole of the immoveable property owned 
by us the executants specified in clauses 1 and 2 of the first paragraph 
of this document — in favour of our respective selves &nd after the death 
of one of us the executants, in favour of the surviving executant alone and 
thereafter in favour of our descendants generation after generation, so 
long as they exist, and in favour of the servants atid dependents of the 
riasat aforesaid, in favour of the poor, the beggars, of the needy, for ever 
in the manner detailed below.” This paragraph ends with an intimation 
that the settlors’ direction as to the appointment of a mutawalli and as 
to the manner in which the disbursements of the income of the “waqf” are 
to be made will be found recorded further on, evidently referring to the 
words “ in the manner detailed below ” of the preceding sentence. 

The next paragraph 5 provides in clause (a) that the executants shall 
remain in possession of the endowed property during their joint lives 
** ?Xmp\y as persons in whose favour a waqf or endowment is made, and 
appropriate in every way the income and profits thereof.” The effect of this 
provision is that though the settlors purport to divesr. themselves of their 
proprietary character, they nevertheless put all the “ income and profits” 
of the waqf property into their own pockets, to be used at their own will 
and pleasure. Clause (6) of the same paragraph is important. In it the 
female executant, Musammat Aliyat-un-nissa, after singing her husband’s 
praises at great length and renting that she has remitted her dowf^r-debt 
to him, goes on to provide chat in addition to being a person in whose 
favour the endowment is made, the husband shall also be the “ mutawalli 
of the property, the entire management in every respect bein« in his 
hands according to his choice afid pleasure." The lady [333] then 
goes on to provide that the profits remaining after the disbursements 
have been provided for shall during h jr lifetime “ be approoriated by 
both of us, the e.xecubants, according «o the discretion of the said 
mutawalli. If he survive me, h'^ will continue to appropriate the entire 
income and profits from the wnole of the property aforementioned, 
without the interference of any oerson in the wxy he thinks proper 
as long as he livee.” The etfect of this provision is that on the death of 
his wife, her children who by law would be entitled to three quarters of 
her property are entirely excluded, and the whole of her proi»erty goes 
to the husband to be appropriated by him and u^ed by him at his own 
uncontrolled discretion. Clause (c) of the same paragraph orovides that 
daring cnoir joint lives the names of both the settlors are to be used in 
litigation as long as the mutawalli wishes, and sets forth the name which 
is to be given to the estate. 

Clause of this paragraph empowers the hu-«baad a » mutawalli to 

appoint a successor in office and to fix his remunerati )n with a provision 
restricting that office bo a lineal descendant of Musanornat AUvat-un nissa, 
and the next clause provides for the appointment of future mubawallis. 
In the next clause (/) the lady oarafully provides f>r her own interests 
in case if she should survive her husband. In that event it is provided 
that one of the sons shall act as mutawalli, bu*. shall han 1 over to his 
mother theentire income and profits from the waqf estate, to be aporo- 
priabed by her and to ba disbursed under her orders. The following clause 
(g) is unimportant. 

So far this instrument deals with what is to happen during the life- 
time of the waqfs and of the survivor of them, it is noteworthy that, though 
under paragraph 5 (a) the settlors profess to hold the property in future as 
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trustees of an endowment, there is not the slightest change made in their 
position. They (and especially Kaim Ali, the husband), remain in complete 
uncontrolled possession of the endowed property without any obligation 
on them to devote one rupee to religious or charitable purposes, or 
even to continue their usual contribution to such objects. They do not 
[334] even deprive themselves of the power of selling or otherwise alienat- 
ing any porfi'.m ot the property, and ha 1 they thought fit to sail the whole 
and put the proceeds in their pockets it is difficult to see how they could 
have been prevented. In short, the first five paragraphs of this 
dociimerit leave the husband and wife absolute uncontrolled masters of 
the so'calle I endowment to deal with it as they please. They are not 
called on to exercise any self-denial, and, in the language of their Lordships 
of the Privy Council in the case of Abul Fata Mahomed Ishaq v. 
Fussomoy Dkur Chowdhry (1), they take back with one hand what 
tliev app-ar to put away with the other. There is no dedication of 
the property to charitable or to religious uses. The only dedication 
is in favour of the settlors and their descendants generation after 
generation so long as they exist ; and in favour of an undefined class 
called the "servants and dependents of the estate’ and in favour 
of the poor, the beggars, and the needy for ever.” Strictly construed, 
these words amount to an immediate settlement of the property on 
all classes of the beneficiaries simultaneously in the manner and to 
the extent subsequently declared. But if it were intended by the 
settlors that the whole estate should devolve on “the poor, the beggars 
and the needy, ” that event could not happen till after the failure of all 
descendants of the settlors’ two sons and four daughters, and till after 
the failure of the “ servants and dependants” of the estate. There 
being nothing to indicate that “ by servants and dependents ” were meant 
only those in existence at the date of the waqf, this class, a varying 
uncertain class, changing from time to liine, would effectually exclude 
the last class " the poor, the beggars and the needy,” The deed, moreover, 
as to this last class does not provide for the poor of any particular locality, 
e.q., Sarai Kheia, where the settlers lived, thus leaving it uncertain who 
were the persons whom the settlors intended to benefit. And especially 
it is to be borne in mind that clause 4, the so-called endowment 
provided that the benefits of the waqf were to be enjoyed by the [335J 
beneficiary "in the manner detailed below.” 1 have already shown 
what that manner was to be during the joint and several lives of the 
settlors. I now turn to the provisions to be observed after their death. 
First of all. the mutawalli is directed to pay annuities amounting in all 
to Bs. 2,400 to the six children of the settlors. The annuitants were 
to have a power ot appointment among their descendants, and in the 
absence of such annointment the annuities were to descend to their heira 
according to the rules of Muhammadan law for ever. The most extensive 
and arbitrary powers are given to the mutawalli in the matter of granting, 
and of withholding these annuities at his discretion and any one of the 
beneficiaries who, like the plaintiff-respondent, in this appeal, repudiated 
the waqf or questioned the authority of the mutawalli, was ipso facto fen 
forfeit his annuity. It was next provided that a sum of Bs. l.lOO per 
annum should h-) spent for purposes which the learned counsel for the 
appellant earnestly contended were religious and charitable uses. 
Several of the objects enumerated, however, would not be considered 

(X) 33 I- A. 76 (87), 
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religious or charitable objects within the meaoing of the rule laid down 
by the Madras High Court in the case of Kaleloolc. Sakih v. Nascer-tid- 
deen Sahtb,{l) 

The mutawalli is directed to devote a sum of Rs. 600 per annum to 
the support of a hospital at Sarai Kheta which the female settlor had 
established in March 1875, and which had since then been regularly 
supported by her and her husband. Then Rs. 20 per annum are provided 
for bringing water from the well Zamzam at Mecca, and a list is given of 
the persons who are to obtain spiritual benefit from this act. Rs. 36 per 
annum is to be spent in having the Koran recited for the benefit of the 
souls of the father and mother of the Umale settlor, the person who 
does the recitation being bound to transfer to those persons the 
spiritual benefit he hau acquired from the recitation. Another 
reciter of the Koran was to be appointed on similar pay, and he 
was to transfer the snintual benefit of his recitations to the benefit 

[336] of the souls of the settlors. The mutawalli is then directed to 
devote Rs. 150 per annum to charitable doles to be given to the poor every 
day at the principal gate. This is a continuance of the practice previously 
observed by the settlors. Then provision is made for the repair of the 
mosque at an annual cost of Rs. 50 and of the tomb of the settlor’s 
ancestors at Sarai Kheta at a cost of Rs. 24. These matters again only 
perpetuate an existing custom. The next two clauses provide for the con- 
tinuance of the existing cusstoms of holding a meeting at an annual cost 
of Rs. 40 to commemorate the birth of the Apostle and of distributing at 
a cost of Rs. 60 in the Muharram food and sharbat for the benefit of the 
souls of the two imams. Kinally, provision is made for the appointment 
of a person to teach the Koran and the principles of jurisprudence at Sarai 
Kheta. With one small exception which will be noticed further on these 
are all the provisions made for religions or charitable nurposes, and the 
amount devoted to those purposes is certainly less than Rs. 1,000 per 
annum. The net income of the estate is between Rs. 9, 000 and Rs. 10,000 
per annum. But although charitable and religious objects do nor. heoefit 
by quite Rs. 1,000, we find the waqfs providing for the pomp and dignity 
of the family by allotting Rs. 1,200 per annum lor ringing the bell and 
maintaining the guard attached to the estate. A subsequent paragraph 
provides for the occupation of the bouses on the estate and for the 
mutwaili’s powers therein, while paragraph 8 deprives the beneficiaries of 
all the power of alienation of their annuities and puts the latter out of the 
power of the law by declaring that they hhall not be saleable in execution 
of a decree against the annuitant. From paragraphs 9 and 10 it would seem 
that the settlors were apprehensive that the beneficiaries had no power of 
enforcing payment of their annuities, and so all the descendants of the set- 
tlors and well-conducted and learned Muhammadans of the Hanafi sect are 
prayed for God’s sake ” to see that the payments be made even by having 
recourse to the help of the authorities. Paragraph 11 refers to the appoint- 
ment of mutawallis after the death of the settlors and '* provides for a 

[337] perpetual succession of some of the male members of the family as 
mutawaUis.” 

The last paragraph, which it is necessary to notice, is No. 13. This 
provides that when any one of the beneficiaries is appointed mutawalli, 
bis annuity is to lapse and fall into the income of the endowment, that 
such mutawalli is to hold possession of the estate and make coUections, 

t . ID 18 M. 201. 
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and that after paying the Government revenue and the annuities and 
other expenses, he is to take the surplus (minus one tencb) for himself, his 
family and his dependents. The one-teoth is to accumulate till it reaches 
the sum of Es. 1.000. when it is to be invested in immoveable property 
or in some profitable business, and the annual income of that property or 
business is t > be spent by the mnf-awa*li in relieving the poor. 

It is contended for the aopellant that this last mentioned provision, 
coupled with those set forth in an earlier portion of this judgment, 
amount to a dedication of a substantial portion of the income of the estate 
tocciaritable purposes, and that therefore the waqf is good. 

I am unable to concur in that contention. The first question to be 
considered is what was the real object of the settlors when they executed 
the wajf-namah. Did they intend to dedicate the property to religious 
and charitable uses with a charg-) for the suoport of thi members of the 
family engrafted on it, or di 1 they use the form of a wvqf as a veil, under 
cover of which they attempte 1 to do that which the law would not permit 
them to do openly ? As to that matter the settlors leave no room for 
doubt. They state in the frankest manner that their objec'. was to pre- 
serve the estate from diminution by partition, transfer or the like, and to 
keep it always in the ban is of one person so that thereby their name and 
memory, “ a id the pomp and dignity of the estate, may continue.” Not 
one word is said as to any desire to benefit the poor, as to any intention to 
constitute them the ultimate beneficiaries. The only object avowed is 
the nreservation of the estate intact that its pomp and dignity may 
continue. The settlors admit [338] that they cannot attain that object 
except by the device of a waqf “ as directed by the Muhammadan 
law,” and then proceed to settle the estate on themselves and 
on their descendants so long as any exist, on the servants and 
dependents of the estate, and on the poor and needy. As to the last 
mentioned class there is nothing witoin the four corners of the 
waqf-namah to indicate that the settlors intended that that class should 
obtain an / benefit beyond that given by paragraph 4 and 13. I cannot 
but consider a document containing such a settlement to be but the 
meres*' simulition of an endowment for charitable or religious purposes. 
Its object is noi t-» benefit the poor, but to presn-ve the name and estate 
of the settlors. The gift to the poor, if. as a fact, there is any dedication 
or gift over to them, which I verv much doubt, most probably would not 
take effect for hundreds of years, and even then it would probably be void 
for uncertiinby. there being mthing to show who were the poor, the beg- 
gars, and the needy intende i to be benefited. In my opinion the settlors 
did no*, suooose that any g ft or ultimate dedicvcion of the estate to 
charitable or religious uses was necessary to valida e a waqf. f cannot 
bub think that tney were under the imoression that a family settlement 
ent tiling the family uroperty in perpetuity on its members and their 
descendants w is a goo i wiqf under Muhammadan law. a view which 
found soms support a few years ago, but which has now been disapproved 
of by their Lordships of the Privy Council. 

As to the charitable gifts mentioned in paragraphs 6 and 13 of the 
waqf-namah, I think the opinion of the Court below is righ". No specified 
part of the waqf property has been charged with tneir payment. The 
second clause of the 6th paragraoh does no more than direct the mutawalli 
tp make certain payments “ out of the profits of the waqf, ” and the 
same may be said as to the 13th paragraoh with reference to the - 
one-tenth of the surplus. No means are provided for compelling the 
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mutawaUi to make any of those payments. In fact the present mutawalli 
as to that matter is in the same position as his father Syed Kaim Ali 
■was. [339] The latter of his own free will subscribed to the charitable 
objects to which he directed his son to continue the same amount of 
subscriptions, and they are no more than a devout and wealthy Muham- 
madan gentleman might find it becoming to spend in that way. This case 
can by no conceivable argument be brought within the rule of which their 
Lordships of the Privy Council approved in Sheik I^ahotned Ahsanullah 
Chotodhry v. Atnarchand Kundu (1). In fact it is to some extent the 
converse of the case therein cited with approval, as in this case 1 am 
asked to hold that a mere charge for some charitable purposes (which 
probably could not be enforced), on the profits of an estate stricoly settled 
on the family of the settlors in perpetuity and not dedicated in substance 
to charitable uses is sutlicient to constitute a good and valid waqf. To 
that contention I cannot accede. I fully concur in the opinion of the 
Subordinate Judge that “ the litt’e expenditure on religion and chanty 
provided by the deed was no more than a charge on ihe property : it did 
not create a legal and valid waqf of the entire corpus of the property so as 
to prevent it being inherited by the heirs according to their legal shares.” 

I would therefore affirm the decision of the lower Court that this is nob a 

valid waqf. 

There is one other point remaining for decision in this appeal. The 
plaintiff-respondenC claims her legal share in the property left by her 
mother Musammat Aliyat-un-nissa. which, under the terms of the waqf- 
namah, was handed over to the husband Syed Kaim Ali. as mutawalli, 
and which remained in his possession up to the day of liis death. The 
defendant-appellant pleads that that claim is barred by limitation, as he 
alleges that Kaim Ali, and the defendant after him, held adverse posses- 
sion of that prouerty from the lady’s death in 1881 up to date of suit in 
1896. Appellant relus on art. 144 of the second schedule to the Limita- 
tion Act No. XV of 1877. This matter is nob really one of much 
importance to this plaintiff-respondent. On the finding that the waqf is 
bad there can be no doubt that Musammat Aliyat-un-nissa’s property 
[340] formed in one way or another part of the property left by Syed 
Kaim Ali at his death. The plaintiff therefore, even assuming that pro- 
perty was the absolute property of Kaim Ali to which he had acquired a 
prescriptive title, would, as daughter of Kaim Ali. admittedly be entitled 
to her legal share in it by Muhammadan law. 

In my opinion the respondent has failed to prove any adverse posses- 
sion in Syed Kaim Ali. It is admitted for the appellant that no question 
of estoppel arises. But it is contended that the waqf being bad, S>ed 
Kaim Ali held possession of his wife’s estate after her death as a trespasser 
and so by adverse possession had acquired a prescriptive title to it before 
his death in 1895. Now there can be no doubt that his possession of that 
estate in the interval between the execution of the waqf-namah and his 
wife's death was permissive, and he professed to take it, not in any 
personal right, but as mutawalli under the terms of the waqf-namah, and 
for the purposes set foi-th in that instrument. I fail to see any change 
in the nature of his possession from that time up to his death. By the 
terms of the waqf-namah on the abandonment of their proprietary rights 
by his wife and himself he took possession as mutawalli or trustee to 
carry out the terms of the waqf-namah. He did nob at any time profess 
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to have nor did he set ud any nersonal title in himself. The fact that the 
waqf is noD valid in law does not, in my opinion make any difference in the 
nature of his possession. That fact did not clothe him with any adverse 
title to possession, but left him as trustee for the rightful owners of the 
property, namely, his wife and her heirs after her. In all his acts in the 
administration of the waqf he professed to act as trustee or mutawalli of 
the endowed property. In my opinion the waqf having failei he held the 
property as trustee for those entitled, under a legal obligation to hand it 
over to them on demand. Had such a demand been made and refused 
there would be good ground for holding his subsequent possession was 
adverse to the true heirs. Nothing of the kind is alleged, there is not 
an atom of evidence to show any change in the nature of Syed Kaim All's 
possession from the day [341] when he assumed possession of his own 
and his wife’s property as mutawalli in 1881 down to his death in 1895. I 
am therefore of opinion that the appeal on this point fails and that the 
decree of the Subordinate Judge is right. I would dismiss this aopeal with 
costs. 

Blair, J. — I concur. 

Appeal dismissed. 


21 A. 341 (F.B.) = 19 A.W.N. (1899) ISl, 

FULL BENCH. 

Before Sir Arthur Strachey. Kt. Chief Justice^ Mr. Justice Knox 

and Mr. Justice Burkitt. 


The Secretary of State for India in Council 
{Defendant) v. SUKHDEO {Plaintiff).^ [25th April, 1899.] 

Cause of action — Pleadings — Plaint disclosing no caiise of action^Discovery at tlie stage 
of an appeal under the Letters Patent of defect in the plaint— “Dismissal of suit— 
Practice. 

Where in an appeal under s. 10 of the Letters Patent it was brought to the 
notice of the Court that cbe plaint in the suit disclosed no cause of action against 
the defendant named therein, the Court entertained the plea and dismissed the 
suit. 

[F.. 8 A.L.J. 9*22 (924) = 12 Ind. Cas. Ill (112) ; D., 31 P-W.R, 1907.] 

This was a suit brought by one Sukhdeo against the Secretary of 
State for India in Council to recover certain property, which had been 
seized by a Magistrate in satisfaction of a fine imposed on his son, Natthe, 
or in the event of such property having been sold, its value, Rs. 10. 

The facts of the case, briefly stated, were that Natthe had been con- 
victed by a Magistrate of the 1st class of an offence under s. 417 of the 
Indian Penal Code and sentenced to pay a fine of Rs. 200. In satisfac- 
tion of the fine certain articles were seized by the Police as being the pro- 
perty of Natthe. Sukhdeo raised an objection before the Magistrate who 
had succeeded the Magistrate by whom the fine had been imposed, but his 
objection was rejected, and the articles in question were sold. Sukhdeo 
thereupon preferred the present suit. 

[342] The Court of first instance decreed the claim. On appeal the 
lower anpellate Court modified the first Court’s decree. The defendant 
appealed to the High Court. The appeal coming on for hearing before a 


* Appeal No. 50 of 1898, under s. 10 of the Letters Patent. 
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Division Dench, the Judges composing the Bench differed in opinion, and 
the decree of the lower appellate Court was accordingly upheld. ' The de- 
fendant thereupon filed the present appeal under s. 10 of the Letters 
Patent. 

Babu Satya Chmidra MiLherji (with whom were Munshi Gulzari Lai 
and Munshi Jai Biliart Lai) for the respondent raised a preliminary 
objection that no appeal lay in this case under s, 586 of tjie Code of Civil 
Procedure nor under s. 10 of the Letf-ers Patent. The plaintiff’s suit was 
a suit of the nature cognizable by a Court of Small Causes, as it was a 
suit for the recovery of moveable property or the value thereof, and the 
amount sought to be recovered was below five hundred rupees. There 
was no doubt that the suit as framed was one of the nature cognizable 
by a Court of Small Causes, and exemption from such cognizance was 
sought by seeking to include it within the description of suits mentioned 
in clauses (2), (21) or (23) of the second schedule of Act No. IX of 1887. 

[Strachey, C. J. — Clauses (21) and (23) do not seem to me to be 
in point ; but what do you say to clause (2) ? You will observe that the 
wording of clause (2) is very wide. Is not the present suit one concerning 
an act purporting to be done by a Judicial Officer acting in the execution 
of his office ?] 

Clause (2) does not apply. This suit is not a suit concerning an act 
of a public officer. For a case exactly in point see Bunwari Lai Mookerjee 
V. The Secretary of State for India (1). What has to be looked to in this 
connection is the relief that is asked for. It may be that the granting of 
that relief would have the effect of setting aside some order of some other 
public officer; but if that order is not sought to be cancelled in so many 
words, the suit would not be taken out of the category of Small 
C343] Cause Court suits. — Vide the observations of Farran, O.J. and 
Strachey, J. in Raghunath Mukund v. Sarosti K. R. Kama (2 j ; also the 
case of Makund Ram v. Bodh Kishom (3). 

[Strachey, 0. J. — Before we decide your preliminary objection will 
you show us from your plaint how you establish your cause of action 
against the defendant? You do not even allege in your plaint how the 
Secretary of State is liable in this matter.] 

The defendant has not taken that objection in his written statement 
nor in his grounds of appeal to the lower appellate Court, and it is too 
late to take that objection now. 

[Burkitt, J. — The defendant put you to the proof of your claim. 
He did not admit it. You must show that you have a cause of action 
against him.] 

The plaint is no doubt defective in that respect, but that defect should 
be overlooked at this late stage. 
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APRIL 26. 

Full 

Bench. 

21 A. 341 
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JUDGMENT. 

Strachey, 0. J. — This is a suit in which the plaintiff claims to 
recover from the Secretary of State for India in Council certain articles, 
or, in the event of their having been sold, the sum of Bs. 10 as their 
value. 

Now the allegations of the plaint, with reference to the cause of action 
against the Secretary of State, are as follows: — “On the 2l8t April, 
1894, Natthe was found guilty by Mr. O. G. Arthur, Magistrate, 1st class, 

• See 18 A.W.N. (1898) 173. 

(2) 23 B. 266. (8) 17 A.W.N. (1897) 198. 


(1) 17 0. 290, 
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in the case of Queen- Empress v. Natthe under s. 417 of the Indian 
Penal Code, and was ordered to pay a fioe of Rs. 200 to Government* 
In order to realize the aforesaid fine the following articles were 
seized through the police of Muttra, an ! the said articles were estimated 
by the police to be wor^.h Rs. 10-5-0. The aforesaid articles beloug 
to the plaintiff. He raised an objection before Munshi Narain Singh, who 
succeeded Mr. Arthur, that the aforesaid articles might be released. But 
the said officer rejected the said objection without taking any evidence on 
16th June 1894. The cause of action accrued on 16th June, the day the 
objection was rejected, within the limits of the jurisdic- [344] tion of 
this Court. Although the aforesaid convict is the son of the plaintiff, he 
has been living separate from him for a long time. He had no rignt and 
interest in the seized articles detailed below. The plaintiff is therefore 
entitled to receive back the said articles, or if they have been sold by 
auction, Rs. 10 may be awarded, no matter for what price they were 
sold.” That is all the substantial part of the plaint. 

The Court of first instance decreed the claim. On appeal the lower 
appellate Court modified the first Court ’s decree. There was hence a 
Second Appeal by the appellant to this Court. The learned Judges who heard 
that appeal differed in opinion. Mr. Justice Blair was of opinion that 
the suit was not maintainable against the Secretary of State, and that the 
suit should bd dismissed. Mr. Justice Aikman, on the other baod. was of 
opinion that the decree of the lower Court was right. Under s. 575 of 
tbe Code of Civil Procedure, the judgment of Mr. Justice Aikman pie- 
vaile 1, and this appeal against his decision has been brought by the 
defendant under the Letters Patent. 

One of the grounds taken in the memorandum of the Second Appeal 
to this Court was that the plaintiff had shown no cause of action. That 
point was not raised in the defendant’s written statement, bub that 
written statement did not admit any cause of action by the plaintiff and 
thei'eby put the plaintiff to the proof of his whole case. The learned 
Judges of this Court stated that in consideration of the importance 
of the point at issue they would allow the appellant to support his 
appeal by any argument which lay within the scope on his grounds 
of appeal. The whole of both judgments is substantially occupied 
with the discussion of the question whether the plaintiff had shown 
any cause of action against the Secretary of State in Council. Considering 
that that question lay at the root of the wnole suit, we think there can be 
no doubt that the learned Judges were right in allowing it to be raised and 
argued. The same ground of appeal is stated in the memorandum of appeal 
to us under the Letters Patent. 

[34S] To our minds, however, the question whether any cause of 
action is shown presents itself in a somewhat different form from that in 
which it appeared to the learned Judges. What they discussed was 
rather the question whether ^ny cause of action had been established in 
the sense of a liability in the Secretary of State in respect of such acts as. 
the seizure and sale of the goods claimed by the plaintiff. But in our 
view there is a preliminary question, that is, whether, on the face of the 
plaint, any cause of action against the Secretary of State is even alleged 
by the plaintiff. We have come to the conclusion that the plaint discloses 
no such cause of action. What it discloses is that in order to realize a 
fine imposed upon a third person, certain goods belonging to the plaintiff 
were wrongfully seized by the police, and that, while these articles were 
in the custody of the Court, the Magistrate rejected an application by -the 
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plaintiff for their release. That is the whole of what the plaint de5crib0s 
as the cause of action. The plaint stops with the Magistrate's reiection 
of the application, and consequently with the retention of the articles in 
the hands of the Court. There is nothing more. No action by the 
Secretary of State or by any person for whom he could be deemed res- 
ponsible is referred to or even hinted at. After stating thes ) facts the 
plaintiff goes on to claim the articles, or, if they have been sold, Rs. 10 as 
their value, from the Secretary of State, who is not alleged over to have 
been in possession of them, or to have any connection with them in any 
way whatever. In this state of the case it appears to us wholly unneces- 
sary to consider any of the questions whicli were so elaborately discussed 
ill the judgments on the appeal. Upon the short ground which I have 
mentioned, namely, that the plaint discloses no cause of action against 
the Secretary of State in Council, we are of opinion that this appeal must 
be allowed and the suit dismissed. As regards costs we order that, hav- 
ing regard to the fact that the plaintiff had no notice until a late stage of 
the case of the objection which is fatal to his suit, each party pay his own 
costs in each of the Courts. 

Appeal decreed. 
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[346] APPELLATE CIVIL. 

Bejore A/r. Justice Knox and Mr. Justice Aikman. 

Ganesha Singh {Plaintiff) v. Mundi Forest Company 

{Defendant)* [5th May, 1899.] 

Company — Suit against unregistered company — Form of suit. 

Wbnro a compioy is not cegistorod un ler Act No. VI of 1832. a plaintiff 
bringing a salt against such oniupany muat utako eich individuil muinber of tho 
company a defendant to the bUit, and he cii-iiot e^c-pe from this obligation by 
elating iu his plaint that he ba^ been u laolo to (Ji->cover who tbo individual 
memoers of ibe compauy are. Koylash Chunder Roy v. Mr, Edwird Ellis, 
Manager on bakaif of the Bengal Indtgo Company of Khalbolia Factory (I) 
considered. The K.W,P. Club v. SaduUah 12 ) lollowed. 

The fajts of this case suffi-jiently appear from the judgment of tho 
Court. 

Babu Durga Charan Banerji, for the appellant. 

Mr. W. Wallach, for the respondent. 

JUDGMENT. 

Knox and Aikman, JJ. — The suit out of which this appeal has 
arisen was a suit brought by one Ganesha Singh against a defendant 
whom he describes as the Mundi Forest Company through W. Martin 
Towell, partner and agent, resident of camp Umballa. A written state- 
ment svas put in signed by one E. W. Graham Roe, who describes himself 
as agent, Mundi Forest Company, Aligarh. That written statement was 
filed on the 10th of September 1897. It is admitted on both sides that 
before that date \V. Martin Towell had died and there has been no appli- 
cation even up to the present date to bring any person on the record in 

* First App'C.il No. 19 <>{ IB98, from a deciuo of Mauivi Ahmad Ah Kban, Subor- 
dinu'e Judge of Aligarb, dated the iJih of September 1897. 

(1) (1867j S W. R. G R. 45. (2; 20 A 49/. 
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his place. The written statement put in sets out that the Mundi Forest 
Company is not a legal corporation, and it has not been registered under 
Act No. VI of 1882, and on that ground it was pleaded that the suit 
would not lie. The learned Subordinate Judge sustained the plea and dis- 
missed the suit. In appeal before us it is contended that the learned 
Subordinate Judge should before dismissing the suit have given the 
appellant an opportunity to amend the plaint. [347] The amendment, 
which, it is contended, should have been allowed, is the addition of 
a statement that the plaintiff was unable to discover the names 
and addresses of the individual members of the Mundi Forest 
Company. The object of inserting this amendment is to rely upon an 
expression of opinion contained in the case of Koylask Chunder Hoy 
v. Mr. Edward Ellis, Manager on bthalf of the Bengal Indigo Coinpany of 
Khalbolia Factory (1). In that case Sir Barnes Peacock held “ that in 
case of uni-egistered companies the proper course would be to sue the 
individual members in the same way as the individual members of any 
other firm, not being incorporated or registered, would have to he sued, 
but where it appeared that the plaintiff did not know of what persons the 
company in question is composed, he was of opinion that the plaintiff 
might sue the company in the name under which they were carrying on 
their business and contracted with him, provided he had stated in the 
plaint that he was unable to give any better description of the defendants 
than that. ” This view, so far as we can ascertain, does not appear to have 
been acted upon in any reported case, and it is opposed to what was said 
by this Court in the case of N.W.P. Club through G. B. Goyder v. Sadulla 
(2). We quote the following words from the judgment : — “ The question 
remains as to whether the action can rightly be said to have been brought 
against the North-Western Provinces Club ; that is what the case men- 
tioned above calls an abstract entity unknown to the law. To hold that 
an action lay against it and to give judgment in such action would be to 
hold that an action lay against agreat number of individuals who had not 
been cited in the action, who had no opportunity of appearing, but who 
should have been so cited, and who should have had such opportunity 
given to them to appear and contest the action.” We cannot therefore 
sustain the contention raised. The learned vakil went’ on to ask that 
he might be granted permission to amend by adding the names of such of 
the partners as he could ascertain. Even if [348] we were disposed to 
grant the prayer, there would still be a fatal objection that the suit as 
against every person who might now be added, even if he were added 
to day, would be barred by limitation. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


(l) (1867) 8 W.R C.R. 45. 


(2) 20 A. 497. 


930 



IX.] T. E. SIRACHEY V, MUNICIPAL BOAUU OB' OAWNPORE 21 All. 349 

21 A. 3^8 = 19 A.W.N. (1899) 97. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


T. E. Strachey {Plaintiff) v. The Municipal Board op 
OawnpoRB {Defendant).*' [5fch May, 1899.] 

Ac< Wo. XV of 1873 {N W.P. and Oudh Municipalities Act), s. l5^Act No. XV of 
1883 (N. W. P. and Oudh Municipalities Act\. ss. 29, 42. 41 — Municipal Board — 
Powers of taxation — Procedure ^Consideration of objections to proposed tax — Final 
imposition of lax — Special meeting — Act No. I cf 1877 {Specific Belief Act)y chapter 
Vlll — Injunction. 

The N. W. P. and Oudh Municipalities Act, 1883, nob ciuferring the powers 
given by Act No. XV of 1873 to “cancel or vary “ a tax imposed, the procedure 
to be adopted for the onhanoemeut of an existing tax must be the same as that 
prescribed for the imposition of a new tax. 

In imposing a new t*x the procedure laid down io s. 42 of Act No. XV of 1883 
must be strictly followed. Where therefore neither the special meeiing of the 
Board at which an assessve’a objeotions to a proposed tax were considered, nor 
the special meeting at which the tax was finally impos'^d, were properly constitut- 
ed within the meaning of a. 29 of Act No. XV of 1383. it was held ibrit the 
imposition of the tax was invalid. The Municipality of the City of Poona v. 
Afo^an Lai (1) approved. 

Held also that there is nothing in Chapter Vlll of the Specido Relief Act to 
prevent the High Court from granting an injunction agniost a Municipality as 
part of the remedy in a regular suit. Moran v The Chairman of Molihari Muni- 
cipality i2), considered. Oanga Narain v. The Municipality of Caxonpore (3), 
referred to. 

[R., 16 Ind. Cas. 449 = 8 N.L.R. 107 ; 21 M.L.J. 878 = 12 lud. Cas. 311 = 10 M.L.T. 
219 = 1911 M.W.N. 233.] 

The facts of this case suffioionbly appear from the judgment of the 
Court. 

Messrs. TV. K. Porter an^T W. Wallach, for the appellant. 

The Officiating Governmenli Advocate (Mr. E. A. Rjjves), and after- 
wards the Government Advocate (Mr. E. Chamier), for the respondent, 

JUDGMENT. 

[349] Baner-TI and Aikman, JJ. — This appeal and the connected 
First Appeal No. 291 of 1896 have arisen out of a suit brought by Theo- 
dore Edward Strachoy, a Barrister practising in Cawnpore, against the 
Municipal Board of Cawnpore, in which he seeks to recover the sum of 
Rs. 200, which, he alleges, was illegally levied from him by the Municipal 
Board as license tax, with Rs. 8 interest thereon, and also prayes for 
an injunction restraining the defendant BoarJ from levying or recovering 
any assessment from him by virtue of the resolution and notice under which 
the tax was assessed. The learned District Judge has given the plaintiff 
a decree for the money claimed, but has refused the prayer for the injunc- 
tion. Bot h parties have appealed to this Court. This is the appeal of the 
plaintiff against that part o.f the decree of the lower Court which refused 
the injunction. It appears that under the provisions of s. 15 of Act No. 
XV of 1873 a tax upon trades and professions in the Cawnpore Munici- 
pality was imposed by the Municipal Committee. The rules made by the 


* First Appeal No. 192 of 1896 from a d-joreo of J. E. Gil), Esq., Dhtriot Judge 
of Cawnpore, dated tbo 8tb June 1696. 

(1) 9 B. 61. (2) 17 C. 329. 
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1899 Committee for the collection of thesaidtax andconfirmed by theLieutenant- 
May 5. Governor are contained in GoveromentNotification No. 1 60 A, dated the 2nd 

May 1876, to be found at page 575 of the Government Gazette of that year. 

Appel- For the purpose of the tax all professions, trades and callings were 
LATE arranged under three classes. Class I specifies bankers and seveial other 
Civil professions and trades. Class II sets forth a still longer list of callings. 

‘ Under Class III are included all dealers or persons practising any trade 

2i A. 348«= or profession not mentioned in tbe above classes or in a list of explana- 
19 A.W.N. tions appended. As the profession of barrister-at-law was not specified 
(1899) 97. either in Class I, Class 11, or the list of explanations, it is clear that 

barristers-at-law fell under Class III. According to the rules the highest 
tax which could be impossd upon persons falling under Class III was 
Rs. 12 per annum. 

Up to the year 1887 no tax had been levied from barristers-at-law 
practising at Cawnpore. At a special meeting of the Municipal Board 
held on the 27th of June 1887, it was resolved [350] that persons 
practising as barristers should be included under Class I, thereby rendering 
them liable to a maximum tax of Rs. 200 per annum. At the time this 
resolution was passed Act No. XV of 1883 was in force. S. 42 of that 
Act prescribes the procedure which has to be followed in imposing taxes 
for the purpose of the Act. S. 44 of the Act gives the Municipal Board 
the'power to abolish or reduce any tax imposed under the preceding 
sections. It is noticeable that this section confers no power upon the 
Municipal Board to enhance a tax already imposed, and in this respect 
it differs from the former Act, No. XV of 1873, which, by a. 15, gave the 
Committee the power to “ cancel or vary” any tax which it had imposed. 
As the existing Act gave the Municipal Board no power to enhance aii 
existing tax which was the object they had in view when they determin- 
ed that barristers should be included in Glass I, they adopted the only 
course which appears to have been open to them, that is, they treated the 
matter as if it were the imposition of a new tax. 

Assuming that the procedure was under s. 42 of the Act, as it 
purports to be. the plaintiff contends that there were in the procedure of 
the Board such defects as rendered the imposition of the tax upon him 
illegal. When a Board wishes to impose a tax for the purpose of the Act, 
it is required by sub-s (1) of s. 42 that the resolution to impose the 
tax should be passed at a special meeting, the necessary quorum 
for which must, according to s. 29, sub-section 1, be one-half of the 
whole Board. In order to enable us to determine the questions raised 
before us, we found it necessary to ask the lower Court for a finding as 
to the number of members constituting the whole Board between the 

27th of June 1887 and the 25th of August 1887. The finding of the 
Court below is that between those dates the Municipal Board of Cawn- 
pore consisted of twenty-one members, i.e., 18 elected and 3 appointed. 
We find that the meeting at which the preliminary resolution under 
8. 42 for the inclusion of barristers in Class I was passed, was a 
[351] properly constituted special meeting. After the passing of this 
resolution, the next thing required of the Board is the publication of “a 
notice dehning the persons or property proposed to be taxed, the amount 
or rate of tax to be imposed and the system of assessment to be adopted.” 
It was objected on behalf of the plaintiff that the notification published 
on the 30th of June 1887 under this sub-section was defective, inasmuch 
as it failed to define the amount or rate of the tax to bs imposed and the 
system of assessment to be adopted. This contention is not devoid of 

932 



lx.] T. E. STRACHEY V, MUNICIPAL BOARD OP CAWNPORE 21 All. 382 


force. It is impossible to say that the notification complies with tlie 
strict letter of the law, but it may be, as contended by the learned coun- 
sel for the respondent, a mere defect in form which would be covered by 
the provisions contained in s. 43 of the Act. To proceed : sub-section 
(3) provides that any inhabitant of the Municipality objecting to a pro- 
posed tax may within a time fixed submit his objection in writing to the 
Board, which is bound to take the objection into consideration at a special 
meeting. The plaintiff did submit an objection, which was taken into 
consideration on the 27th of July 1887, at a meeting which is described 
as an “adjourned special meeting.” The number of members present at 
the meeting was 7, which was only oue-third of the whole Board. It is 
true that under the proviso to s. 29 no quorum is necessary for an adjourn- 
ed special meeting, but the proviso requires that at such adjourned 
meeting only such business should be brought before and transacted at 
the adjourned meeting which would have been brought before the original 
meeting if there had been a quorum present. 

The question we have to consider is whether the objection to the 
imposition of a tax on barristers could legally be considered at the adjourn- 
ed meeting held on the 27th July 1887. We must answer that 
question in the negative. The so-called adjourned special meeting held 
on the 27th of July 1887, had been adjourned from the 19th of July 
1887, which again had been adjourned from a meeting of the 11th of July 
1887, which last [352] meeting had been adjourned from the 27th of Juno 
1887. At none of these meetings was a consideration of objections to the 
imposition of taxes on barristers a business to be brought forward. 
Consequently the adjourned special meeting of the 27th July, 1887, was 
not competent to consider the plainlifTs objection to the imposition of the 
tax. In the case of The Municipality of the City of Poona v. Mohan Lai (1), 
it was held that the consideration by the Municipality of objections 
to a tax was an essential part of the machinery provided by the corres- 
ponding section of the Bombay District Municipality Act for the legal 
imposition of the tax and a decree of the lower Court awarding to the 
plaintiffs whose objections had not been duly considered the amount of 
the tax which had been levied from them was sustained. The Court 
declined to accept the contention on behalf of the Municipality that the 
consideration of objections of the inhabitants was merely a formal act, 
the omission of which did not invalidate the tax. But there remains 
a more formidable objection to the procedure of the respondent Muni- 
cipal Board. S. 42, sub s. (7), provides that when the proposals of a 
Municipal Board for the imposition of a tax have been sanctioned by the 
Local Government, the Board may at a special meeting direct the imposi- 
tion of the tax in accordance with those proposals. The Cawnpore Muni- 
cipal Board, in order to comply with the provisions of this sub-section, 
held what purports to have been a special meeting on the 25th of August 
1887, at which it was formally resolved that barristers should be 
assessed in accordance with the proposals set forth above, which had 
received the sanction of Government, At this meeting only ten members 
were present, so that according to the finding on the issue referred by us, 
there was not present at that meeting the quorum required by law for 
a special meeting. We are constrained to hold that this defect entirely 
invalidates the resolution for the imposition of the tax under which the 
amount claimed was levied from the plaintiff. To hold otherwise would 
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[353] lead to the result that one or two members of a Municipal Board 
(not being an adjourned special meeting) could by calling themselves a 
special meeting direct the imposition of a tax upon the whole of the 
inhabitants. ■ The learned Judge did not decide the case on the ground 
of the defects to which we have referred above, but made a decree for the 
amount claimed on the ground that there had been a breach of rule 6 of 
the lilies for the imposition of license tax, inasmuch as the sub-committee 
by which the tax on the plaintiff was assessed was not duly constituted. 
This is an additional ground for sustaining the decree which has been 
granted to the plaintiff. 

As we said at the outset, this is the plaintiff’s appeal against the part 
of the decree dismissing his prayer for an injunction. The learned District 
'Judge, although he framed an issue as to whether he had jurisdiction to grant 
the injunction asked for, did not decide that issue, but contented himself 
by decreeing the money part of the claim. For the respondent it was con- 
tended that this Court was not competent to make a decree for an injunc- 
tion, and the case of Moran v. Chairman of Motihari Municipality (1), 
was relied on. It is true that the learned Judges who decided that case 
were of opinion that the power to compel corporations to do their duties 
and to restrain them from doing that which it is not within their province 
to do had been reserved to the High Court in its ordinary original juris- 
diction with respect to the presidency towns, but had been withheld in 
respect of any of the Municipalities in the mufassil. What was appa- 
rently in the minds of the learned Judges when they expressed the above 
opinion was Chapter VIII of the Specific Relief Act. That chapter, it is 
true, does by implication withhold from High Courts the power to make 
orders save as to corporations within the local limits of their ordinary 
original civil jurisdiction. But a consideration of the terms of the chapter 
will render it clear that the orders referred to therein are orders passed 
upon applications, and not decrees in suits. The order referred to in 

[354] that chapter may be made ex parte on a mere application supported 
by an affidavit. There is nothing in that chapter to tiike away from 
Courts the power to grant injunctions in a suit when a sufficient ground is 
made out for doing so. Injunctions against Municipalities have been grant- 
.ed by this Court, vide Ganga Narain v. The Municipality of Caionpore (2). 
We therefore overrule the respondent’s plea and allow the appeal. 
We vary the decree of the Court below by granting an injunction restrain- 
ing the defendant Board from levying or recovering any tax from the 
plaintiff by virtue of the resolution of the 25th August 1887. The 
appellant will get his costs of this appeal, and such costs as were refused 
him in the Court below. 

Appeal decreed. 


(1) 17 0.329. 


(2) 19 A. 313. 
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21 A. 85« = 19 A.W.N. (1899) 96. 

APPELLATE CIVIL. 

Before Mr. Jmtice Blair and Mr. Justice Burkitt. 

Sheo Rattan Rai and others ( Objectors ) v . Mohri ( Applicant ).'^' 

[8th May, 1899.] 

Act No. I of 1894 {Land Acquisition Act), ss. 18. 19. 32 and 54 — Reference by Collector 
to Judge ^Appeal from Judge's order — Courtjee— Decree or order. 

Held, that an appeal will lie to the High Court from an order of the Diatrict 
Judge made upon a reference by the Collector under ss. 18 and 19 of the Land 
Acquisition Act, 1894, as to the disposal of compensation awarded for laud taken 
up by Government under the Aot. Balaram*Bhramaraiar Ray v. Sham Sunder 
Narendra (1), followed. 

Held, also, that in an appeal from the order of the District Judge above refer- 
red to the memorandum of appeal must be stamped as an appeal from an original 
deoree. 
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[P.. 24 A. 189; R.. 36 B. 360=14 Bom.L.R. 325 (328)=il5 Tnd. Cas. 512 (513) ; 31 

O. 214 (216); 39 C. 906 (912)=14 tnd. Cas. 724 (726); 11 C.L.J. 533 = 14 C.W. 

N. 1024 = 6 Ind. Cas. 508 (5l0t : 6 Tnd. Gas. 1.57; 17 Ind. Cas, 117 (119) ; 53 

P. R. 1906 = 103 P.L.R. 1906; D,. 32 C. 921 (926) =2 C L.J. 595; 26 M. 287 

(288).] 

In this case cert tin land, which was in the possession of the respond- 
ent, holding a life estate as a Hindu widow or daughter, was taken up 
under the provisions of the Land Acquisition Act, 1894. There appears to 
have been no objection to the amount of the compensation awarded, but 
certain reversioners to the estate came before the Collector with an objec- 
tion that the whole of the compensation ought not to be made over 
[356] directly to the responlent, inasmuch as she was only entitled to 
a life interest in the property taken up. and there was danger of their 
reversionary rights being lost. The Collector thereupon, under ss. 18 and 
19 of the Act, referred the disposal of the compensation to the District 
Judge. The District Judge, disallowing the objections of the reversioners, 
ordered the compensation money to be paid to the respondent. From 
this order the objectors appealed to the High Court. At the hearing of 
the appeal two preliminary objections were taken, which were disposed of 
by the following order : — 

Blair and Burkitt, JJ. — Two prel'minary objections have been 
raised to the hearing of this appeal. The first is as to whether s. 54 of 
the Land Acquisition Act, No. I of 1894, gives an appeal to this Court. 
Upon that matter we S'e no, reason to differ from the reasoning and 
conclusion of the leirned Judges of the Calcutta High Court in Balaram 
Bhramaratar Bay v. Sham Sunder Narendra (1). 

The second point is, whether the appellants here ought to stamp 
their memorandum of appeal as an appeal from an order or an appeal 
from an original decree. We are of opinion that it is an appeal from an 
original decree and must be stamped as such. 

We therefore refer this case to, the Taxing Officer for his decision and 
report as to what stamp should be paid on this appeal, if it be considered 
as an appeal from an original decree. 

[The report called for having been supplied and the deficiency in the 


* First Appeal No. 104 of 1893 fromaa order of Kuawar Bharat Singh, District 
Judge of Ghazipur, dated the 5th August 1898. 

(1) 23 0. 626. 
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Courfc-fee stamp having been made good, the appeal was put up for final 
disposal.] 

Maulvi Ghiilam Mujtaba and Babu Jiwan Chandar, for the appel- 
lants. 

Munshi Gohincl Prasad, for the respondent. 

JUDGMENT. 

Blair and Burkitt. JJ. — This case arises under the Land Acquisi- 
tion Act, No. I of 1894. Land had bean taken in whinh the re^r'ondent 
here had a life estate. W^hether that of a [356] Hindu widow or 
a daughter we are not informed. In neither case had she the power to 
alienate except for legal necessity. The District Judge, in the face of an 
objection by the reversioners, has ordered the purchase-money to be paid 
to the Musammat. This order cann 'ot stand. The case is manifestly 
one provided for by s. 32 of Act No. I of 1894. We set aside the order 
of the Court below, and direct that, under the provision of s. 32, the 
money shall be invested in the pui'chas^ of other lands, to be held under 
the bke title and conditions of o^vner^hip as the land in respect of which 
such money shall have been deposited was held, or, if such purchase can- 
not be effected forthwith, then in such Government or other approved 
securities as the Court shall think fit. Payment of the rent or oth‘-‘r pro- 
ceeds of such investment will be made to Musammat Mohri as the person 
for the time being entitled to the possession of such land. The dudse will 
further stidctly comply with the other provisions of s. 32. We make no 
order as to costs. 

Appeal decreed. 


21 A. 356 = 19 A.W.N. (1899) 100. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice and 

Mr, Justice Banerji, 


Hira Lal SahU {Decree-holder) v, Parmeshar Rai (Objector) f 

19th May, 1899.] 

^pcuticm of decree— Decree for sole on mortgage — Powers of Court executing decree — 
Hindu latu — Joint Hindu family — Objection by son that his interest xn the property ' 
mortgaged is not saleable in execution of a decree obtaxned'againsi his father. 

Held, that it is not open to a son in a joint Hindu family, who has been made a 
party as tbo legal repres<*nlai iveof his father to proceedines in execution of a mort- 
gage decree ngainst the fat her, to raise an objection in those execution proceedings 
that the decree against the lather is not binding on him in his personal capacity 
by reason of his not having been made a oartv to the suit in wh»ch the decree was 
passed. Bhawani Prasad -v. KaUu 0) referred to. Sanwal Das v. Bismillxh 
Begam (2) and Liladhar v. CAofarbhu; (3<, approved ; Loehan Singh v. Sant 
Chandar i4) nob followed. 

CP.. 32 0. 265 (267).l 

/ 

[3S7] The facts of this case sufficiently appear from the judgment 

of Banerji, J. 

"Second Appeal No. 910 of 1896. from a decree of H D. Griffin, P.sq.. District Judg-i 
of Azimgtrh, dated the 25th August 1896. modifying a deer c of Munshi Ahmad All 
Khan, Subordinate Judgeof Az^rogarb, dated the 15tb May 1896. 

(1) 17 A. 537. (2) 19 A. 480. 

(3) 21 A. 277. (4) 19 A.W.N. (1899) 24. 


936 



IX.] 


HIRA LAL SAHU V. PARMBSHAR RAI 


21 All. 338 


Messrs. W. M. Colvin and D. N. Bd7i';rji, for fche appellant. 

Maulvi Ghxdam Mtijtaha, for the respondent. 

JUDGMENT. 

Banerji, T, — The appellant obtained a decree for sale under s. 88 of 
the Transfer of Property Act. 1882, against the father of the respondent. 
The decree directed the sale of the property comprised in the mortgage. 
This appeal arises out of an application made by the decree-holder for an 
order absolute for sale under s. 89 of the Act. That application was made 
against the respondent by reason of the mortgagor having m the mean- 
time died. The respondent objected to the order under s. 89 being passed 
in respect of the whole property, on the ground that it was ancestral 
property, and that as he, the respondent, was not joined as a party to 
the suit in which the mortgagee decree-holder had obtained his decree, 
that decree could not affect his interests, and those interests were not 
liable to sale in execution of that decree. Both the Courts below have 
allowed the objection and exempted a one-third sliare of the mortgaged 
property, which thev have declared to be the share of the respondents, 
from liability under the decree. The decree-holder mortgagee has 
preferred this appeal, and the question which we have to determine is 
whether the Courts below were competent to consider the objection 
raised by the respondent, the decree being one for sale under a mortgage, 
and directing that the whole of the mortgaged property sliould be sold. 
It is urged, and with reference to the rulings of this Court, rightly, that 
an application under s. 89 of the Transfer of Property Act is an applica- 
tion in execution of the decree for sale. The Court which dealt with that 
application was therefore dealing with a matter which must be taken to 
have arisen in connection with the execution of a decree. There can be 
no doubt that a Court executing a decree is bound to give effect to the 
decree as it finds it. and is not competent to vary or alter it in any way. 
The decree in this case directs, as stated above, the sale of the whole of the 
mortgaged [358] property. That being so. could the Court executing the 
decree consider the question whether anv portion of that property ^yas 
exempt from liability under the decree ? No doubt according to the ruling 
of the Full Bench iri Bhaivani Prasad v. Kallu (l) the son of a Hindu mort- 
gagor who had not been joined as a party to the mortgagee's suit for sale, 
is competent to sue for the exemption of his interests in the mortgaged 
property from sale on the single ground that he was not a party to the 
suit in which the decree was passed : but that is not a question which, it 
seems to me, can be raised in execution proceedings by the son of the 
mortgagor, if he happens to be made a party to those proceedings in his 
character of legal representative of his father. The determination of 
such a question would lead to a determination of the question of the 
validity of the decree passed against the father. Such a question is 
beyond the scope of the powers of a Court executing a decree. This was the 
principle of the ruling in the case of S<^n>wal Das v. Bismillah Begam (-*), 
and the same view was apparently taken in the case of Lilladhar v. 
Ghatarbkuj (3). No doubt in the case of Lochan Singh v. Sant Ghandar (4) 
sitting with my brother Aikman, I held that it was open to a son 
who had been made a party to the execution proceedings as the 
legal representative of his father to raise an objection on the ground 
that the decree against the father was not binding on him in his personal 


(1) 17 A. 637. (2) 19 A. 480. 


(3) 21 A. 277. (4) 19 A.W.N. (1899) 24. 
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capacity by reason of his nob having been made a party to the suit in which 
the decree was passed ; but on reconsideration that view seems to me to 
be erroneous. I may observe that in a later case a doubt was expressed 
by my brother Aikman and myself as to the correctness of the view taken 
in the case of I>oc/ia?i Singh v. Sant Chandar. A Court executing a decree, 
as I have said, is bound to give effect to the decree as it stands. If the 
decree orders the whole of the property mortgaged by the father to be 
sold, the Court executing the decree cannot consider the question whether 
the decree was v’alidly made against the [359] interests of the son. If 
a son, although a party to the execution proceedings, in his capacity 
as legal representative of his father, could be allowed to raise the ques- 
tion of the binding effect of the decree on his interests, and if the 
Court executing the decree be permitted to give effect to such objection, 
the result would be that such Court might be in a position to vary the 
decree. This certainly a Court, in exercise of its powders relating to the 
execution of decrees, is not competent to do. Upon reconsideration, I 
think that the view which was taken in the case of Saniual Das v. 
Bismillah Begam was the right view. I would allow the apoeal, and, 
setting aside the orders of both the Courts below, remand the case 
to the Court of first instance, with directions to make an order under 
s. 89 of the Transfer of Property Act in respect of the whole of the pro- 
perty comprised in the decree under s. 88, and then to proceed with the 
application for execution. I would allow the appellant his costs here 
and in the Courts below. 

Strachey, C. J. — I am of the same opinion. 


Appeal decreed, and cause remanded. 


21 A. 359 = 19 A.W.N. (1899) 123. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, 

and Mr. Justice Bancrji. 

Narain Singh and another {Plaintiffs) v. Jaswant Singh 

(Defendant).'^'' [9th May, 1899.] 

Civil Procedure Code, s 4-3 — Application for leave to sue in form.a pauperis — Applica- 
tion rejected — Subsegtieni suit not barred-^ Civil Procedure Code, s. 413. 

Held, that s. 43 of the Coda of Civil Procedure would not apply so as to bar 
a subsequent suic where the so called previous suit wa^ noc a regular suit but an 
application for leave to sue in forma pauperis, which was rejected. 

This was a suit to enforce as against the property of the defendant a 
lien for contribution arising out of a mortgage entered into by the plaintiff 
Narain Singh and the defendant jointly, on the allegation that the plain- 
tiff’s proparty had been sold in [380] execution of a decree obtained by 
the mortgagee on the mortgage, while the prop arty of the defendant co- 
mortgagor had bean exempted from sale. The principj,! plea raised 
by the defendant was that the suit was barred by the operation 

• Second Appeal, No. 887 of 1996, from a decree of G. A. Tweedy, Esq., District 
Judge of Parcukhabad, dated the 27th June 1896, confirming a decree of Maulvi 
Anwar Husain Khan, Subordinate Judge of Farcukhabad, dated the 20th December 
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of 9 . 43 of the Code of Civil Procedure inasmuch as the plaintiff had for- 
merly made an application for leave to sue in forma pauperis for contribu- 
tion in respect of the same cause of action. This application related 
merely to the claim for money, that is, it was not a claim for enforcement 
lien, and was rejected. 

The Court of first instance (Subordinate Judge of Farrukhabad) dis- 
missed the suit holding it to be barred by the provisions of s. 43 of the 
Code of Civil Procedure. Tae plaintiff appealed, and the lovyer appellate 
Court (District Judge), taking the same view of the law, dismissed the 
appeal. The plaintiff thereupon appeilod to the High Courc. 

Pandit Sundar Lai, for the appellants. 

Munshi Ram Frasad, for the respondent. 


JUDGMENT. 

StRACHET, C.J., and BaNERJI, J. — We think that the learned Judge 
was wrong in holding that 8.43 of the Code of CivilProcedure barred the pre- 
sent suit. S. 43 only applies where there has been a suit, and the plaintiff 
omits in that suit to make a particular claim which he is entitled to make in 
respect of the cause of action. Now prior to this suit the plaintiff did not 
bring any suit having reference to the cause of action alleged in the present 
suit. What he did was to make an application for leave to %\iq in forma 
patiperis, but that application was rejected. S. 410 of the Code clearly 
shows that it is only when such an application is granted that it 
becomes the plaint in a suit, and therefore if the anplication is rejected, 
it never becomes a suit, and s. 43, which is limited to suits, cannot apply 
so as to bar any subsequent suit. There is nothing in this view incon- 
sistent with 8. 413. All that s. 413 shows is that an order of refusal 
to allow the applicant bo sue as a i^auper bars any subsequent application 
for leave so as to sue in respect of the same right. Tt does not bar any 
suit brought in the ordinary way. The [361] words bub the applicant 
shall be at liberty bo institute a suit in the ordinary manner in respect of 
such right,” do not imply that the applicant is nob at liberty to institute 
a suit in the ordinary manner in respect of any other right than that to 
which the application relateU la the present case the application for leave 
to sue as a pauper was merely in respect of theper.sonal remedy of contri- 
bution, and there was no claim to enforce the charge created by s. 95 
of the Transfer of Property Act. The present suit is a suit to enforce 
that charge, and there U nothing in s. 413 which could he held to bar it. 
That is all that is necessary to say about s. 43 of the Code, As to the 
question of limitation the learned Judge is right in holding that art. 132 
is applicable. As we disagree with the learned Judge’s view of the effect 
of s. 43 on which his decree is based, we must allow this appeal. We set 
aside the decrees of both the lower Courts and remand the suit to the 
Court of first instance for disposal on the merits. Costs of the appeal in 
the lower appellate Court and in this Court will be paid by the respondent. 
The costs of the first Court will abide the event. 

Appeal decreed and cause remanded. 
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FULL BENCH. 

Before Sir Arthur Strachey, Kt., Chief Justice, Mr. Justice 
Knox, Mr. Justice Blair, Mr. Justice Banerji and Mr. Justice 

A ikman. 


Bakar Saj.tad {Judgment- debtor) v. Udit Narain Singh 

{Decree-holder).* [15th May, 1899.] 

Execution of decree — Construction of decree — Act No. IV of {Transfer of Property 

Acil.ss 86.88. 89 — Decree for sale cm a mortgage — Interest allowable after date 
fixed by'decree for payment of the mortgage mcmey. 

A Court ezecutiug a decreo the terms of which are ambiguous should, 
where it is possible, out such a construction upon the decree as would make 
it in accordance with law. Amolak Ram v. Lachmi Narain (1), Pirbhu. 
f362] Narain Singh v. Rup Singh (2) and The Maharaja of Bhartpur v. Rani 
Kanno Dei (3) quoad hoc approved. 

But in construing a decree for sale upon a mortgage, the terms which are 
susceptible of being construed either as allowing interest only up to the date 
fixed by the decree for payment of the mortgage-'^ebt or as allowing interest also 
after that date until realization, the proper construction, to make the decree in 
accordance with law. is that interest is allowed up to the date of realization and 
not merely up to the date fixed by the decree for payment of the mortgage-debt. 
Amolak Rom v. Lachmi Narain (1), Nain Dat v. Earihor Dai f4> and The 
Maharaja of Bhartpur v. Runi Kanno Dei (3) as to this point overruled. 

Achalabala Bose v. Surendrn Nath Dey (51 and Subbaraya Ravuthaminda 
Nainar v. Ponnusnmi Nadar (6' referred to. Rameswar Koer v. Mahomed Mehdi 
Hossein Khan (7) followed. 

[DIss.. 17 C.P.L.R. 164 (166-168) ; Appp . 23 A. 181 fl92) fP.C.) = 3 Bora L R. 61 = 6 
C W.N. 137 = 28 I.A. 35: R.. 22 A. 79 (82) : 29 C. 43 (61) ; 23 M. 637 (641) ; 6 
C.W.N. 769 (771) ; 16Ind. Cas. 374; D., 1 N.L.R. 43 (44).] 

This was an anneal arising out of an anplication for execution of a 
decree under s. 88 of the Transfer of Property Act. The facts of 
the case will be found set forth in detail in the judgment of the Chief 
.Justice, and it is only necessary to state here that the question before the 
Full Bench was whether the lower Court was right in allowing the 
decree-holder respondent’s claim for interest up to the date of the appli- 
cation, that is to say, interest after the date fixed by the decree for 
payment of the mortgage-money, and in disallowing the judgment-debtor 
appellant’s objection that interest was only payable under the decree up 
to the said date. 

Munshi Gulzari Lai, for the appellant. 

The decree in this case under s. 88 of the Transfer of Property 
Act only provides for payment of the sum found due with interest at the 
rate mentioned therein on 31st December, 1892, the date fixed by the Court 
for payment. The decree is silent as to payment of any interest after 
that date. A Court executing the decree cannot by a mere process of 
interpretation add to the terms of the decree — Forester v. Secretary of State 
for India (8). 

The terms of the order absolute, dated 29th June 1873, awarding 
interest after the date fixed for payment are immaterial because the decree 

• First Appeal, No. 96 of 1898, from ao order of Rai Pandit Indar Narayan, Subor- 
dinate Judge of Farrukhabad, dated the 16th January 1898. 

(1) 19 A. 174. (2) 20 A. 397. (3) 18 A.W.N. (1898) 164. 

(4) 18 A.W.N. (1898) 57. (5) 24 C. 766. (6) 21 M. 364. 

(7) 26 C. 39. (8) 4 I.A. 137. 
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to be executed is still tbe decree under a. 88 of [363] the 
Transfer of Property Act — Raj Kiiinar v. Bishcshar Nath (1) : Aniolak 
Ram V. Itachmi Narain (2) ; Kashi Prasad v. Sheo Sahai (3); Oudh Bihari 
Lai V. Nageshar Lai (4). A Court in passing an order absolute for sale 
has only to see whether the amount payable under the decree has been 
paid or not, and to order sale. Interpretation of the terms of the decree 
is beyond its scope, especially in a case like the present, where no pay- 
ment has been made. Anything contained in the order absolute for sale 
cannot have the effect of res judicata in future execution proceedings Shib 
Oharanv. Eaghu Nath (5). The point now raised was never raised and 
determined by the Court directly between the parties after due notice — 
Sheik Budan v. Bamchaiidra Bhunjgaya (6) : HamLalv, Narain (7) ; Sha~ 
faat Begam v. Hurmat Sultan Begam (8) ; Madho Prasad v. Daryai 
Bibi (9) : Natku Ram v. Muhomviad Aii Khan (10). 

Mr. E. Ghamier, for the respondent. 

The decree nisi provides for future interest, but does not state clearly 
up to what date such interest shall be paid. The decree nisi should, if pos- 
sible, be construed as a decree prepared in accordance with law, see Amolak 
Ram Lachni Narain (2) and Pirbhu Narain v.Rup Singh (11). As 
to what interests decree under a. 88, Act IV, 1882, shoulu provide for, 
see the decision of the Privy Council in Ramesioar Kocr v. Mahomed Mehdi 
HosseinKhan (12), BXsdAehalahala Bose v. SurendraNath Dey (13J and Sub- 
baraya Ravuthamina Nainarv. Ponnusami Nadar The decision of 

this Court in Amolak Ram’s case is no longer of authority in view of the 
decision of the Privy Council. The decree nisi now in question is capable 
of being construed as making provision for interest up to tbe date of reali- 
zation and should be so construed. 

[364] Next it is the duty of the Court which prepares the order abso- 
lute under s. 89 of ActNc. IV of 1882 to construe the decree and 
from tbe order absolute accordingly — the order absolute cannot be chal- 
lenged at any later stage of the proceedings in execution, see Badshah 
Begam v. Musammai Hardei (15) and Perbhu Narain Singh v. Rup Singh 
(11), The order absolute in this case clearly provides for future interest 
and was never challenged till the publication of the decision in Amolak 
Rami’s case. The principle of explanation II to s. 13, Civil Procedure 
Code, applies. 

The order absolute was prepared after notice to tbe judgment- 
debtors ; notice was again issued to them under s. 287, Civil Procedure 
Code, previous to the preparation of the proclamation, see cl. (d) of 
that section. The matter is now res judicata. Ram Kirpal Shtikul v. Bup 
Kuari (16) Mungul Pershad Dichii v. Grija Kant Lahiri Chowdhry (17). 
The case of Sheikh Budan v. Ram Chandra (6) is distinguishable. 

Lastly, the judgment-debtor, appellant, has obtained adjournment of 
the sale, at the same time agreeing that the proclamation shall stand 
and has filed petitions admitting evidently that the amount due includes 
interest up to the date of realization. He is now estopped from raising 
the question of interest. He cannot rip open the proceedings of six 
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years. See Girdhari Singh v. Snrdeo Narain Singh (1) and ArivnachellaM 
V. ArunacheXlam (2). 

Muoshi Gulzari Lai in reply. In Rameswar Koer v. Mahonied 
Mehdi Hossein Khan i3) their Lordships of the Privy Council never 
meant to decide the point which is now under discussion. The question 
before their Lordships simply related to the rata of interest to be allowed 
in a mortgage-decree between the date of the institution of the suit and 
the date fixed for payment. They held that interest at the contractual 
rate was [365] to be allowed. “Date of realization ” in the judgment 
of the Privy Council must mean the “date fixed for realization as 
put in the head note to the ruling as reported in the Indian Law Eeports. 
In saying that, “ if the High Court has allowed something less the 
mortgagee makes no complaint” their Lordships evidently referred to 
‘ rate of interest ” in the previous sentence, and not to the period for 
which it was to be allowed, which was not in question in the case. The 
rate of interest was 12 per cent, compound interest and not simple interest 
as awarded by the High Court. It was to this that the Privy Council 
alluded and to nothing else. It is thas that the Privy Council ruling has 
been interpreted by the Judicial Commissioner of Oudh in a very recent 
case — Allahabad Banky. Syed Mohamad Jawad i^). The terms of as. 86, 
88 and 89 of the Act clearly support this view. Form No. 128 in 
sch. IV of the Code of Civil Procedure makes no mention of any interest 
after the date fixed for payment. Compare the form for an order for sale 
in Seton on Decrees and Orders. Vol. Ill, page 1587. As far as a decree 
for foreclosure or sale under the Transfer of Property Act is concerned, 
the Court can calculate interest on the mortgage debt as such only up to 
the date fixed for payment. It was so held even by the Calcutta High 
(^ourt in Stirya Narain Singh v. Jogendra Narain Roy Ghowdhuty (5). 
The recent ruling in Achalabala Bose v. Surendra Nath Bey (6) apparently 
overlooks the old practice of the Calcutta High Court. The interest at 4 
or 6 percent, which is generally allowed by the Calcutta High Court after 
the date fixed for payment is noc under the provisions of the Transfer of 
Property Act. S. 209, Civil Procedure Code, has nothing to do with 
the matter as it cannot apply to a mortgage decree. The ruling of Amolak 
Ram V. Lachmi Narain does not stand alone in this Court. The same 
view was held in Tarachand v. Dhia Nath (7). 


JUDGMENT. 

[366] Strachbt, C.J. — This was an application for execution of a 
decree for sale of mortgaged property under s. 88 of the Transfer of Property 
Act, 1882. The question is whether the Court below was right in allowing 
the decree-holder’s claim for interest up to the date of the application and 
disallowing the judgment-debtor’s objections that interest was payable 
under the decree only up to the 31st December 1892. The decree was 
passed on the 30th June 1892. It recites the relief claimed in the plaint, 
that the defendants may be ordered to pay to the plaintiff Rs. 13,771-8, 
principal and interest, together with interest accruing during the pendency 
of the suit and future interest on the date to be named by the Court, and 
that, in case of default, the mortgaged property might be sold in satisfaction 
of the debt, with relief against the person and other property of the 
defendants. The operative part of the decree is as follows : — 

(T) 3 I.A. 230. (2) 15 I.A. 171. 

(4) Oudh Cases (1899) 37 ( = 2 O.C. 37). 

(6) 24 C. 766. (7) 16 A. W. N. (1895) 76. 
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“ Ifc is decreod and hereby declared fchiton the Slsb December, 1892, 
the sum of Rs. 14,848-6 will be payable to the plaintiff, viz., Rs. 13,817-6 
for principal and interest on the mortgage, dated the 2l9t day of March 
1883, i. e., Rs. 13,771-8, the amount claimed and Rs. 45-14 jyendente Ute 
interest, and Rs. 1,031 for his costs of this suit, and it is hereby ordered 
that upon the defendants paying to the plaintiff or into Court on the 31st 
December, 1892, aforesaid the said sum witi) interest at annas 8 per cent, 
per mensem, the plaintiff shall deliver up to the defendants, or to such 
person as they appoint, all documents in his possession or power relating 
to the property speciffed below, and shall transfer the property to the 
defendants free from all incumbrances created by the plaintiff, or any 
person claiming under him, or by those under whom he claimed and shall 
put the defendants in possession of the property. But if such payment be 
not made as aforesaid on or before the aforesaid 31st day of December, 
1892, then it is ordered that the said property, or a sufficient part thereof, 
be sold, and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and anplied in payment of the sum 
[367] found due to the plaintiff, and that the balance, if any, be paid to 
the defendants or other persons entitled to receive the same. And it is 
further ordered that each of the mortgagors, Ahmad Sajjad and Bakar 
Sajjad, can redeem 5 biswas of mauza Babapur Patti on payment of the 
amount decreed in equal shares.” 

The judgment-debtors not having paid the amount decreed, an 
order absolute for sale of the mortgaged property under s. 89 of the 
Transfer of Property Act was passed on the 29tli June, 1893, after notice 
to them. They did not appear on the date fixed by the notice, and the 
order absolute for sale was therefore passed ex parte. The material part 
of the order was as follows: — “It is decreed and ordered that the pro- 
perty detailed below be sold on a date to be fixed hereafter and the sale 
proceeds, after defraying the expenses of sale, be paid into Court and 
applied in paying Rs. 16,046 with usual future interest, which has been 
found to be due to Raja Udit Narain Singh, decree-holder.” This 
Rs. 16,046 included interest calculated up to the 29th June, 1893. As 
the property to be sold was ancestral property, the Court proceeded to 
order, in accordance with the rules prescribed by the Local Government 
under s. 320 of the Code of Civil Procedure, that the record should be 
transmitted to the Collector for execution of the decree. It does not 
appear whether any proceedings in execution were taken by the Collector 
before the 20th September, 1894. On that date the property was 
prooiaimeJ for sale, the amount due under the decree being notified in 
the proclamation as Rs. 16,046, that is, the amount stated in the order 
absolute. No sale, liowever, took place. The sale was first adjourned 
by the Collector upon an application by the judgment-debtors, who 
represented that they were making arrangements with the decree-holder 
for a private disposal of the property. After this it was adjourned 
several times pending an application made by one of .the judgment- 
debtors, the present appellant, to the Court of the Subordinate Judge, on 
the lOtb December 1894, dismissed by that Court in September, 1895 
and finally dismissed by the High Court in appeal on 8th December, 
[368] 1896. In that application, the object of which was to have satis- 
faction of the decree recorded by reason of an alleged compromise, the 
appellant stated the “amountdue by the judgment-debtor” to be Rs. 8,612, 
which is half the Rs. 16,046 mentioned in the order absolute and interest 
thereon at 6 per cent, from the date of that order. On the 11th January, 
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1390, tli 0 decree-liolder applied for execution of the decree, claiming interest 
up to the date of the application, but as the judgment-debtor’s appeal to the 
High Court from the order dismissing bis application of the 10th Decem- 
ber, 1894, then pending, the application for execution was not proceed- 
ed with. On the 1st November 1897, the present application for 
execution was made. In it the decree-holder claimed interest up to the 
30t;h October. Notice was issued under s. 248 of the Code to the 
judgment-debtor, who then for the 6rst time objected that the decree- 
holder was not entitled to interest beyond the Slst December 1892, the 
date fixed by the decree for payment. The Court below disallowed the 
objection, and ordered execution to issue for the full amount claimed. In 
this appeal by the judgment-debtor we have to decide whether the lower 
Court’s order was right. 

It is clear from the order absolute, the Collector’s proclamation, and 
the appellant’s application of the 10th December 1894, that until the ap- 
pellant raised his objection to the present application, both the Court and 
the parties thought that the decree-holder was entitled to interest after the 
31st December 1892. In the argument before us there has been much 
discussion of the questions whether, and in what sense, the Court, when 
passing the order absolute, was competent to construe the decree of the 
30th June 1892, or to add to its provisions as to interest ; whether, having 
regard to the terms of the notice to the judgment-debtors upon which 
that order was passed, the order had the effect of making the question 
of interest until realization res jtidicata and whether the appellant 
is estopped from raising his present contention by any thing else 
which occurred in the execution proceedings. In the view which 
we take of the case, it is not necessary to [369] decide any of these 
questions. The only question which we need consider is up to what date 
the decree upon its true construction awards interest. Now the decree 
begins by reciting the claim in the plaint for interest after decree as well 
as interest before suit and interest pendente lite, and then fixes the Slst 
December 1892, as the date for payment of (i) Es. 14,848-6 made up of 
{a) the principal sum and interest claimed in the plaint as due up to the 
date of suit, (b) interest from the date of suit to the date of the decree, 
(c) costs, and (ii) future interest on the Rs. 14,848-6 at annas 8 per mensem. 
Then it directs, in accordance with s. 88 of the Transfer of Property 
Act, 1882, that if payment is not made on or before the Slst December 
1892, the property or a sufficient part of it is to be sold and that the 
proceeds after defraying the expenses of sale are to be paid into Court 
and applied in payment of the sum found due to the plaintiff. Thus the 
decree clearly makes future interest payable, and the only question is 
until when ? It does not expressly state when the interest thus set run- 
ning is to stop. The only possible dates at which the Court passing the 
decree can have intended it to stop are the 31st December 1892, the date 
fixed for payment, and the date of actual payment or realization. To which 
of these dates does the decree awarding interest impliedly refer? 
Upon principle, and apart from authority, statutory or otherwise, it is 
difficult to see why the mortgagee should not have interest on his money 
so long as the debt remains unpaid. The 31st December, 1892, is only 
named in the decree as the date on which payment is to be made, and 
after which, if payment is not made, the property is to bo sold. It is not 
named with any special reference to interest. However, in the absence 
of any express direction as to the date to which interest is payable, the 
decree is certainly not free from ambiguity on the point. 
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In Amolak Ram v. Lachmi Narain (1), Pirbhu Narain Smgh v. 
Rup Singh (2) and The Maharaja of Bhartpiir v. Rani [370] Kanno 
Dei (3) this Court has laid down the principle that a Court executing a 
decree, the terms of which are ambiguous, should, where it is possible, 
put such a construction upon the decree as would make it in accorrlance 
with law. The principle is, I think, undoubtedly sound : the only question 
is as to its application. The decree of the 30th June 1892 is, as just 
shown, capable of two different constructions. Which of the two would 
make the decree in accordance with law. The construction that it 
awards interest only up to the date fixed for payment or the construc- 
tion that it awards interst up to realization ? The question depends unon 
the interpretation of ss. 86, 88 and 89 of the Transfer of Property Act, 
1882, read with ss. 90,94 and 97 of the same Act, and with s. 209 and 
forms 109 and 128 of the fourth schedule of the Civil Procedure Code. 
Upon this point there is a conflict of authority. On the one band it 
was hei't by this Court in Amolak Ram v. Lachmi Nay'aiii (l), Nain Dat v. 
Harihar Dat Singh (4) and The Maharaja of Bhartpiir v. Rani Kanno 
Dei (3), that in a decree for sale of mortgaged property the Court 
has DO power, under s. 88 read with s. 86 of the Transfer of 
of Property Act, 1882, to allow interest beyond the date fixed by the 
decree for payment of the mortgaged money. On the other hand, the 
Calcutta High Court in Achalabala Bose v. Suremlra Nath Dey (5), and the 
Madras High Court in Subbariya Ravuthaminda Nainar v. Ponnusami 
Nadar (6), have dissented from the decision in Amolak Ram's case, and 
held that the Court has power in a decree under s. 88 to award interest 
subsequent to the decree and the date fixed by the decree for payment, 
until realization. It is nob necessary for us to examine these decisions or 
to consider which of them we should have followed in the absence of 
superior authority. Since the latest of them was given, the question 
has been considered by the Judicial Committee of the Privy Council 
in Ramesioar Koer v. Mahomed Mehdi Hossein Khan (7), in [371] 
a judgment which appears to us to settle it in the sense of the 
Calcutta and Madras rulings. There the Subordinate Judge passed a 
decree for sale of mortgaged property awarding interest at the mortgage 
rate of 12 per cent, down to the date of the institution of ihe suit, and 
thereafter at 4 per cent, until realization, with directions for sale in case 
of non-payment in six months. On an appeal by the defendants to the 
High Court, the plaintiff mortgagee filed objections to the decree under 
s. 561 of the Code, one of which was that ** the Subordinate Judge is 
wrong in making up the accounts in directing that the amount due should, 
from date of suit to date of payment, bear only 4 per cent, interest instead 
of the rate of interest stipulated for in the bond.” The decree of the High 
Court as regards this point is incompletely stated at page 41 of the report. 
We have been favoured by the Registrar of the Calcutta High Court 
with a copy of the printed book of appeal to the Privy Council, from 
page 105 of which it appears that the decree was as follows : — ** It is 
ordered and decreed that the decree of the lower Court, so far as it 
directs that the amount due should, from the 7th August, 1891, to 15th 
March, 1893, being the date of payment fixed by kbe lower Court, 
bear interest ut 4 per cent, be set aside, and in lieu thereof, this Court 
doth direct that interest do run on the amount due at 12 per cent, from 

(1)19 A. 174. (2) 20 A. 397. (3) 18 A. W. N. (1898) 164. 

(4) 18 A. W. N. (1898) 57. (5) 24 0. 766. (6) 21 M. 364. 

(7) 26 0. 89. 
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the 7th August, 1891, up to the 15th March, 1893, the date ^ed by the 
lower Court for the payment of principal and interest, and thereafter at the 
rate of 4 per cent, until realization, and it is further ordered and decreed 
that, save and except as aforesaid the said decree be and it hereby is dis- 
missed, and it is further ordered and decreed that the appellant do pay 
to the respondent Es. 1.454 6-0 (as per details at foot) being the amount 
of costs incurred by them in this Court, with interest thereon at the rate 
of 6 per cent, per annum from this date to the date of realization.” That is to 
say, the High Court, while agreeing with the Subordinate Judge in awarding 
interest until realization, thought that the mortgage rate of 12 per cent, 
should be paid not only to the date of the institution of the suit, but 
to the date [372] fixed by the decree for payment, and that only from that 
date onwards until realization should the rate be reduced to 4 per cent. From 
the decision of the High Court the defendants appealed to the Privy 
Council, one of the grounds of appeal being that the High Court was 
wrong in allowing interest at 12 percent, per annum (the stipulated rate) 
from the date of the suit till the date fixed for payment by the Subordinate 
Judge.” No objection was taken that the Courts should not have allowed 
interest beyond the date fixed for payment. In the argument as reported 
it was apparently common ground that, whether the case was governed by 
the Transfer of Property Act, 1882, or not, interest until realization was 
properly awarded, and no question appears to have been raised as to the 
rate of interest awarded from date fixed for payment until realization. The 
only questions regarding interest were whether the Act applied, and 
whether the rate of interest from the date of the suit to the date fixed for 
payment should be the stipulated rate or something less. The judgment 
of the Privy Council, after stating the effect of the Subordinate Judges 
decree, goes on to say, "the High Court varied the decree by ordering 12 per 
cent, interest instead of 4, and with that exception affirmed it. terrns 

of the High Court’s decree above quoted show that it would have been exact- 
ly correct to say that the High Court varied the decree by ordering 12 
percent, interest instead of 4 up to the date fixed by the Subordinate 
Judge for payment instead of up to the date of suit, and with that 
exception affirmed it. Upon the general question their Lordships say : 
— "The High Court founded their order on ss. 86 and 88 of the Transfer 
of Property Act, which indicate clearly enough that the ordinary decree 
in a suit of this kind should direct accounts ahowing the rate of interest 
provided by the mortgage up to the date of realization. No peculiarity 
has been shown to exist in this case for cutting down the mortgage rate of 
interest If the High Court has allowed something less, the mortgagee 
makes no complaint. The mortgagor cannot complain if he is made to 
pay DO more than he contracted to pay.” The appeal was accordingly 
[373] dismissed. The words "if the High Court has allowed something 
less," that is, less than the mortgage rate of 12 per cent, can only refer to 
the period from the date fixed for payment until realization. It is thus 
obvious that the question whether a decree under s. 88 read with s. 86 of 
the Transfer of Property Act should allow interest beyond the date fixed 
for payment and until realization was considered by the Privy Council 
and answered in the affirmative. 

While therefore we roust, in accordance with the principle stated in 
Amolak Bam v. Lachmi Narain (1) and the later decisions of the Court 
construe the decree of the 30th June, 1892, so as to make it in conformity 


(1) 19 A. 174. 
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with ss. 86 and 88 of the Transfer of Property Aofc, we cannot follow 
those daoisioDs in their application of the principle. To be in conformity 
with those sections as interpretod by the Privy Council the decree must 
be construed as awarding interest, not merely until the Slst December, 
1692, bub until realization of the mortgage money, and in this view of the 
decree the Court below was right in <lisallowiag the judgment debtoi’s 
objection and in allowing execution for the full amount claimed by the 
decree-holder. The appeal must be dismissed with costs. 

Knox, J. — I concur. 

BanerJI, J. — I am of the same opinion, and have nothing to add. 

Airman, J. — I concur in the judgment of the learned Chief Justice, 
and have nothing to add. 

Blair, J. — As one of the Judges who was responsible for the decision 
in Aviohxh Ham v. Ziachmi Ncitain (1), and as one of the Bench which re- 
ferred this case with a view to its consideration by a Full Bench, I desire 
to say that I entirely concur with the view of the Chief Justice that the 
question is authoritatively decided for us by the ruling of the Judicial 
Committee of the Privy Council in the case of Hamesivar Koer v. 
Mahomed Mehdi Hosscin Khan (2). I agree that the appeal must be 
dismissed with costs. 

Appeal dismissed. 

21 A. 374 (F.B.) = 19 A. W.N.9(1899);i26. 

[374] FULL BENCH. 

Before Sir Arthur Strachey, Kt., Chief Justice, 

Mr. Justice Knox, Mr. Justice Banerji, Mr. Justice Burkitt ami 

Mr. Justice Aikman. 


Janki Prasad and another [Defendants) v. Ishar Das [Plaintiff), 

[loth May, 1899.] 

I>re.empt^~^&^h-u\fiz-Partiti<m~EJfect of partition an pre-evivtive rights, nonew 

wHiib-ul-arz being framed^Cause of action^ Extinction of came of action before 
suit brought. ^ ■' 

In order that a suit for pre emption may be successfully maintained, it is 
necessary not only that a cause of action should arise in favour of the pre-emptor 
at the time of the sale on which the suit is based, but that such cause of action 

5^^ d brought. Dalganjan Singh v. Kolka 


CDl88.,4 Ind. Caa.337 <^-91 1909 = 148 P.L.R. 1909 = 161 P.W.R. 1909; 

Appl., 26 A. 389= 1 A.L J . 209 ^ 24 A. W.N. (1904) 68 * 23 A 247 i248) ■ CONS 

A 530 ,532;=6A.Lj\ 699 = 2 ^^^ 

(P.B.) = 14^ P L H. 190y == 159 P.W*R 1909 : 2 N L R ISO *70 0 ni 

(68) ; 11 O.C. 290 (291); 30 F.L,R. 1902«32 P*R 1902' 3 P L R 1907 = 124 

1908 , 24 P.W.R. 1908 , D., 31 A. 111=6 A.L.J, 61 = 1 Ind. Cas. 819.3 


This was a suit for pre-emption of a 4 biswansi 12 kachwansi 10 
nanwansi share in mauza Rajora. The defendants were Kalyan, Kuar 
Sen god Naik Rai, the vendors. Janki Prasad and Raghubar Dial, the 


niBf • f a decree of H. W. Lyle. Esq.. Officiating 

Di^riot ^dge of Maiupuri, dated the 7th July 1896. confirming a decree of Babu Jagat 
Naram, Munsif of Shikobabad, d tted the 30th March 1896. ^ 

(2- 26 C. 39. (3) 19 a.W.N. (1899) 111. 


(1) 19 A. 174. 
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vendees, and Musammat Jai Debi. the plaintiff in an earlier suit for pre- 
emption arising out of the same sale. The suit was brought on the basis 
of the ivajih-ul-arz, the plaintiff alleging that the vendors being owners 
of a share in patti No. 2 of the plaintiff’s thoke had sold the same to 
strangers. The plaintiff also alleged that the price (Bs. 500) entered in 
the sale deed was fictitious, and that the true price was Bs. 375. Both 
vendors and vendees pleaded that by reason of a partition which bad 
taken place in 1894-5 the plaintiff was not a sharer in the patti in which 
the share in question was sold and therefore had no right of pre-emption. 
Musammat Jai Debi pleaded a pre-emptive right superior to that of the 
plaintiff. The sale out of which tbe suit arose was effected by a deed 
executed on trie 28th of February 1895. By virtue of proceedings which 
were completed on the 15th August 1895, the mahal in which originally 
both the plaintiff and the defendants-vendors were sharers was broken up, 
so that tbe plaintiff ceased to be a sharer in the mahal in which the share 
sold was situated. No new ivajih-ul-arzes were prepared for the new 
mabals which were formed on partition. The suit was filed on the 25tb 
of February 1896. 

[375] The Court of first instance fMunsif of Shikohabad) decreed the 
plaintiff's claim for half tbe share sold, having regard to the pre-emptive 
rights of Jai Debi. and found the true sale price to be Bs. 400. 

Tbe defendants- vendees appealed, and the lower appellate Court 
(District Judge of Mainpm-i) dismissed the appeal and upheld the decree 
of tbe Munsif on the grounds upon which that decree was based 

The defendantS'Vendees appealed to the High Court. 

Pandit Sundar Lai, for the appellants. Tlio plaintiff cannot maintain 
the suit for pre-emption unless he can show that he continued a co-sharer 
at least until the day when he instituted his suit for pre-emption. Tbe 
object of a suit for pre-emption is to exclude strangers and to prevent 
them from intruding into a co-parcenary body. It would be defeating the 
object of pre emption if a person who himself has ceased to be a co-shaier 
at tbe date of suit and has thus become a stranger is permitted to pre- 
empt. That would be permitting one stranger to step into the place of 

another. , . 

Tlie Muhammadan law requires that the ure-emptor s interest m 

the tenement, the ownership of which gives him a right of pre-emption, 
should be subsisting un to the time when the Qazi pronounces his decree 
for pre-emntion— Bibi v. Amiran (1). Baillie’s Digest of Moohum- 
mudan Law, Hanifeea, p. 505. Tagore Law Lectures. 1873. p. 535. The 
principle upon which this rule of Muhammadan law is based is applicable 
equally to pre-emption cases based on the wajib 2 il-arz. 

The wajib-ul-arz conferred a right of pre-emption on co-sharers of 
four classes. The plaintiff does not come within the first three of these 
classes. Tbe fourth class within which he fell on the date of sale {viz., 
that of' CO- sharers in the thok) had ceased to exist on the date of suit by 
reason of the thoke itself having ceased to exist. 

Babu Satya Chandra Mukerji (for Babu Jogindro Sath Chaudhri) 
for the respondent. — This case differs in a material respect from 
Dalganjan Singh v. Kalka Singh (2) which has [376] just been argued 
before this Bench. In this case the plaintiff was a co-sharer with the 
vendor at the date of sale, but, by reasoo of partition proceedings having 
been completed in the meanwhile, he had ceased to be a co-sharer at the 

jl) 10 A. 472^ (-2} 19 A.W.N. (1899) 111. 
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date of suit. The question to be determined here is whether under such 
circumstances the suit is maintainable. It is submitted that it is. The 
crucial date to be looked at is the date on which the cause of action arose, 
which was here the date of sale. A complete cause of action which has 
once accrued can be enforced by a suit brought according to law and 
within the statutory period. 

The plaintiff may waive his right to relief or defendant may discharge 
the cause of action which had accrued to the plaintiff by performance ; 
but the plaintiff cannot lose his right to relief by something independent 
of his will. Here the plaintiff did not apply for partition and he cannot 
lose his right by some act of a third person which he was powerless to 
prevent. The principle contended for is supported by the decision of 
Mr. Justice Burkitt in Second Appeal 649 of 1895*. If the argument 
for the appellant were correct, a man has only to sell his share to a 
stranger and the stranger has the next day to apply for partition and get 
the property sold partitioned into a separate mahal. Would such a 
course defeat all rights of pre-emption ? It is not an essential element of 
the plaintiff’s cause of action that he was a co sharer at the date of suit. 
He need only show that he was a co-sharer at the date when the cause of 
action arose. 

[Strachey, C. J. — Supposing there had been a compulsory sale by 
process of law of the share of the plaintiff between the date of sale and the 
date of suit, would he still be entitled to bring his suit ?] 

No. Sale in execution of a decree stands on the same footing as a 
private sale. The cornpalsory sale by process of law follows some 
preceding act of the person against whom execution is enforced, and 
would be included in the principle of losing one’s cause of action by 
waiver. 

[377] [Strachey, C. J. — Supposing in a suit for an easement the 
dominant tenement is destroyed by lightning or earthquake before the suit 
is instituted, would the suit lie still ?] 

Yes, it would ; the Court might not be able to grant relief by reason 
of the destruction of the dominant tenement ; but it might grant other 
reliefs, such as for damages. 

JUDGMENT. 

^1 iKSTRACHEY, C. J. — This case raises a question similar to that con- 
sidered by this Full Bench in DaUjanjan Singh v. Kalka Singh (1). It re- 
lates to the effect of a perfect partition upon the right of pre-emption 
recorded in the wajib-ul-arz of an undivided mahal, where no new 
wajib-ul-arz has been framed for the new mahals created by the 
partition. The village Bajora originally consisted of several thokes, 
one of which was shown as “ thoke Ishar Das,” That thoke was an 
undivided 3 biswas 16 biswaosis 10 kachwansis share of the village. 
The vvajib-ul-arz prepared at the last settlement contained a chapter, head- 
ed Chapter II, about the right of co-sharers Oiissadars) among them- 
selves based on custom or coveoant.” Clause 4 was as follows : — Custom 
\dasiur) relating to pre-emption {shafa ). — If any co-sharer ihissadar) 
wishes to transfer his share (/iwsa), theu, having regard to the right of 
pre-emption, he should transfer his estate [haqiyat), that is, the claim to 
pre-emption shall accrue to, first, own bro thers’ and brothers’ sons, next 

• (Unreportod.) This case has however beeu dissented from by Edge, 0. J., and 
Banerjj, J. in Serh Mai v. Hukam Singh, (1R97) 1. L. R. 20 All. 100 —Ed. 

U) 19 A.W.N, (1899) HI. 
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to cousiop, next to co-owners in the parcel sold {sharik-i-haqiyat)t after 
them to co-sbai'ers in the patti (sharkian patti)^ after them lo co-sharers in 
the thoke {sharkian thoke). 

In February 1895 the defendants Nos. 3 to 5 sold a share in thoke 
Ishar Das to the defendant-appellant Janki Prasad, a stranger to the 
village. The plaintiff-respondent was at that time a co*sharer with the 
vendors in thoke Ishar Das. At the time of the sale, proceedings for 
perfect partition of the village had been commenced and were still pending. 
After the sale the perfect partition was completed, and it became opera- 
tive on the [378] 1st July 1895, when the sanction of the Collector was 
given. By the partition thoke Ishar Das was divided into several separate 
mahals. The property sold fell within one of the mahals shown as mahal 
Ganga, Prasad. In that mahal neither the plaintiff* nor the vendees owned 
any shai'e. No new wajib-ul-arz was framed for any of the now mahals. 
The present suit for pre-emption was brought in 1896. It was 
based on the pre-emption clause of the old wajib-ul-arz. In this 
appeal two questions have been discussed. The first is whether, after 
the perfect partition, the plaintiff* was still entitled to pre-emption 
uncier the old wajib-ul-arz. The second is, whether it makes any 
difference that the sale took place before the completion of the parti- 
tion : in other words, whether, granting that the plaintiff at the time of 
the sale obtained a good cause of action, he was deprived of it ny the 
completion of the partition before the institution of the suit. 

The principles upon which the first question must be decided have 
been fully considered in Dalganjan Singh v. Kalka Singh (1), The 
wajib-ul-arz was not in my opinion abrogated by the perfect partition. 
The question is whether, upon the true construction of its provisions, 
the plaintiff* is entitled to pre-emption. The pre-emption clause gives the 
right (l) to certain relatives of the vendor, (2) to sharik-i-haqiyat or co- 
owners in the parcel sold, (3) to co-sharers in the patti, (4) to co-sharers 
in the thoke. * Co-sharers in the thoke ” moans co-sharers in the thoke 
which contains the property sold. No right is given to co-sharers in any 
other thoke or in any part of the village other than the thoke in which 
the vendor is a co-sharer. The plaintiff claims as one of this fourth class 
of pre-emptors, as a co-sharer in tho^e Ishar Das. If he is a member of 
that class he is entitled to pre-emption : if he is not, his claim must fail. 
The effect of the perfect partition was to destroy the thokes into 
which the village Rajora had been divided, and thoke Ishar Das had, at 
the date when the suit was brought, ceased to exist. Neither the rlaintff 
nor any one else has, since the partition, been a co-sharer in thoke Ishar 
[379] Das. and no one, therefore, can now claim pre-emption as a member 
of the fourth class of pre-emptors mentioned in the wajib-ul-arz. That 
disposes of the first question. 

Next, does it make any difference that, at the date of the sale, though 
nob ab the date of the suit, thoke Ishar Das still existed, and that the 
plaintiff could, before the partition, have sucessfully sued for pre-emption 
as one of the co-sharers in the thoke ? In roy opinion, it makes none. 
No case exactly in point has been cited, but the principle appears to me to 
be clear. To maintain a suit for pre-emption, the plaintiff must, I think, 
show nob only that the sale gave him a cause of action, but that the cause 
of action still subsisted at the date of the institution of the suit. It is not 
necessary to consider what would have been the effect of the partition, if 


(1) 19 A.W.N. (1899) 111. 
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it had been completed after the iostitution of the suit but before decree. 
To hold that the plaintifif is entitled to a decree if he merely proves that 
he had a right of pre-emption and a good cause of action at the time of sale, 
and that it is unnecessary to show that the right and the cause of action 
still subsisted when the suit was brought, should result in all sorts of 
anomalies. Suppose, for instance, that the plaintiff, after the sale, ceased 
to be a co-sharer in the thoke, not by reason of a partition but in any other 
way, such as by selling his share, could he still sue as a co-sharer? The 
learned pleader for the respondent admitted that he could not, but suggest- 
ed that in such a case there would be a waiver or reiinauishment of the 
right by the pre-emptor’s voluntary act. But suppose that the sale was 
not a voluntary one : suppose that it was in execution of a decree against 
him? The learned pleader could suggest no answer to that question. 
Again, suppose th-it, after the sale, the vendee sold the property to a co- 
sharer having an equal right with the plamtiff to ore-emption under the 
wajin-ul-arz. Could the plaintiff deprive the new purchaser of the benefit 
of his purchase, although the rights of the two were equal? In Serk Mai v. 
Hukain Sifif/h (1) that question was [380] answered in the negative. The 
argument that “at the moment when the sale to the stranger was made, 
the plaintiffs obtained their cause of action.” was nob allowed to prevail. 

For these reasons I am of opinion that the suit ought to have been 
dismissed by the Courts below, and that we ought to allow the defendants’ 
second appeal and dismiss the suit with costs in all Courts. 

Knox, Banbrji, Burkttt and Aikman. JJ., concurred. 

Appeal decreed. 


21 A. 380 = 19 A.W.N. (1699) 130. 

APPELLATE CIVIL. 

Before Sir Arthur Strachep, Knight, Chief Justice, and Mr. Justice 

Banerji. 


Yad Ram (Plaintiff) v. Umrao Singh and others 

(Defendants).^ [16th May, 1899.] 


Mort/ynge^Suit for sale on a mortgage^Benaniiiar 
sxte. 


ight of benamidar mortgagee to 


Held, that tbo mortgagee oamed in a deed of mortg^g^ is competent to sue in his 
own name for s kle on the mortgage though ho is admittedly only a benamidar 
for some third person Nand Kishore Lai v. Ahmad Ata (a) followed. Gopi- 
Nath Chobey v. Bhugwat Pershad (3) ; Bhola Pershad v. Ram Lnll i4) ; Sachita’ 
nanda Mohapatra v. Bahrain Qorain ; Shangarn v. Krishnan (Cj ; Bavji 
Avpaii Kulkarni v. Mahadev Bapuji Kaikirni (7) and Dagdu v. Balvant 
Ramchandra Natu (8l referred to ; Hari Qobind Adhxkari v. Akhoy Kumar 
Mozumdar (9i ; Issur Chandra Butt v. Oooal Chandra Das, (lO) and, Baroda 
Sundari Ohose v. Dino Bandhu Khan Ul» dissented from. 

[OUs.. 30 C, 265 (273) ; F., 28 A. 44 = 2 A.UJ. 702 = A.W.N. (1905) 173; 12 0.L.J. 357 
= 7 Ind. Gas, 16G (170) ; R., 13C.P.L.R. 83 ; 10 0.0. 263.] 


• Second appeal No. 21 of 1897, from a decree of T. 0. Piggott. Esq.. Additional 
District Judge of Aligarh, dated the 2nd Ootober 1896, reversing a decree of Babu Benin 
Bohari Mukorji, Officiating Subordinate Judge of Aligarh, dated the 24th March 1896. 


(1) 20 A. 100. 
(5) 24 O. 644. 
(9) 16 0. 364. 


(2) 18 A. 69. 
(6) 15 M. 267. 
(lOi 25 0. 98. 


(3) 10 O. 697. 
(7) 22 B. 672. 
(11) 26 0. 874. 


(4) 24 0. 84. 
(8) 22 B. 620. 
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The facta of this case sufficiently appear from the judgment of the 
Chief Justice. 

Babu Jogindro Nath Ghaudhri (for whom Babu Harendra Krishna 
Mukerji) for the appellant. 

Mr. D. N. Banerji and Munshi Bam Prasadt for the respondents. 

JUDGMENT. 

[381] Strachey, C.J. — This is a suit for sale of mortgaged property 
brought by a secoud mortgagee offering to redeem the first mortgagees, 
who are parties bo the suit. The first mortgage was a usufructuary 
mortgage. Tbe only defendants who resisted the suit were the pur- 
chasers, subsequent to the plaintiff’s mortgage, of the equity of redemp- 
tion of part of the mortgaged property. Their main defence was that 
the plaintiff had no right to maintain the suit, as he was only a benami- 
dar, the mortgage money having been advanced by the defendants, first 
mortgagees. The Court of first instance decreed the suit. The lower 
appellate Court, without going into the merits, dismissed the suit on the 
ground that the plaintiff was merely a benamidar of the first mortgagees, 
and therefore was not competent to maintain the suit. That is the only 
question which we have to consider in this appeal. We must take it that 
the plaintiff, in whose favour the mortgage sued on was executed, was 
only a benamidar for the first mortgagees. 

Now the question whether, and in what circumstances, a benamidar 
is competent to maintain a suit in his own name and without the bene- 
ficial owner being a party to the suit, has been discussed in a number of 
rulings in the various High Courts, and in regard to it a considerable 
conflict of authority prevails. In those cases which affirm the right of 
the benamidar so to sue the right has been based partly on the fact that 
he is the transferree named in the registered instrumenc constituting the 
transfer, and on the principle that the contract can be enforced by the 
parties who have entered into it, and partly on the view that the benami- 
dar must be presumed to be suing on behalf of the beneficial owner, or, to 
put the same ide i into other words, that the suit is really brought by 
the beneficial owner through, and in the name of, the benamidar. On 
the other hand, those rulings which are adverse to the right of the 
benamidar to sue are mainly based on the ground that a suit cannot be 
maintained by any person who fails to prove, if his title is challenged, 
that he has a real interest of his own in the subject-matter of the suit. 

[382] Now I do not propose to discuss on principle which of these 
conflicting views I should follow if the question were res Integra. I pro- 
pose to deal with it simply on the authorities. In this Court the authority 
is all one way. In Nand Kishore Lai v. Ahmad Ata (1), it was held 
that a benamidar was competent to sue in his own name to recover 
possession of immoveable property, and that such a suit must be deemed 
to have been instituted with the consent and approval of the beneficial 
owner. I think that wa are bound to follow that decision, unless we 
entertain so strong a view that it is wrong that we consider it our duty to 
refer the matter to a Full Bench. When the cases subsequent to that case 
are examined, I think that they show a very decided preponderance of 
authority in its favour. The decision expressly dissents from that in Rari 
Gobind Adhikari v. Akhoy Kumar Mozwndar (2) in which, it has laid 
down that a benamidar cannot maintain a suit for recovery of land on 


(1) 16 A. 69. (2) 16 C. 864. 
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title, oven if the real owner disclaims or is a party to the suit. 
This Court’s decision has again been dissented from, and the case reported 
in 16 Calc., p. 364, followed, in two recent decisions of the Calcutta High 
Court. In the first of these — Issur Ghandra Dutt v. Gopal Chandra 
Das (1), it was held that a mere benamidar cannot maintain a suit for 
ejectment. The same was held in the case of Baroda Sundari Ghose v. 
DiTto Biindhu Khan (2). Now these two decisions of the Calcutta High 
Court merely follow as correct certain previous decisions of that Court. 
They are not consistent either with the recent rulings of the Calcutta 
High Court itself, or with the rulings, not only of this Court, but of the 
Madras and Bombay High Courts. Taking first the decisions of the 
Calcutta High Court itself, in Gopi Nath Chobey v. Bhuywat Pershad (3), 
the principle was laid down generally that in the absence of evidence to 
the contrary, it is to be presumed that the benamidar has instituted the 
suit with the full authority of the beneficial owner ; and if so. any deci- 
sion would bind the [383] real owner as if the suit had been brought by 
the real owner himself. The suit there was a suit for malikana. but the prin- 
ciple is laid down in all its generality. In the 24th volume of the Calcutta 
Series of the Indian Law Reports, there are tvvo cases not referred to in the 
most recent decisions of that Court, but wholly inconsistent with the view 
that the benamidar cannot maintain a suit. In Bhola Pershad y.Ram 
the suit was for enforcement of a mortgage bond. In the judgment it is ob- 
served : — ** We are unable to say that a benamidar cannot under any cir- 
cumstances sue. " * Unless an objection be taken, a decree can be made 
in his favour. There is authority to show that the real owner is bound by 
a suit by the benamidar.” In Sachitananda Mohapatra v.Baloram Gorainib), 
the suit mo-<t closely resembled the present. It was a suit for fore- 
closure. It was held that a suit for foreclosure may be brought by the 
person named in the mortgage-deed, though he is only a benamidar, and 
that the suit should not be dismissed because the beneficial owner is not 
a party. The ground of that judgment which refers to another decision 
in a very similar case, was that the contract could bo enforced by the 
parties who had entered into it, and that, whoever supplied the money, 
the transfer of the mortgaged property was by the deed made to the 
plaintiff. There is therefore strong authority in the Calcutta High Court 
itself, not referred to in the decisions which dissent from the ruling of 
this Court in Nand Kishore Lai v. Ahmad Ata, that a benamidar is 
competent to sue in his own name for enforcement of a mortgage wirhout 
the beneficial owner or the oerson supplying the funds being made a 
party. 

Turning next to the decisions of the other High Courts, the authorities 
are to the same effect. In Shangara v. Krishnan (6) the suit was to 
recover possession of land. It was held, citing the case reported in 10 
Calc., p. 697, that the beneficial owner was bound by a decree passed in a 
previous suit brought by the benamidar and which must be presumed 
to have been brouglit with the true owner's authority and consent, 
and the decision [384] implies that the benamidar was competent to 
maintain that suit. The most recent rulings are two decisions of the 
Bombay High Court. The first is the case of Ravji Appaji Kulkarni v. 
Mahadev Bajmji Kulkarani (7). In that case Mr. Justice Ranade referred 
to all the principal rulings on the subject, and observed that the Allahabad 
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High Court in Nand Kishore Lai v. Ahmad Ata (l) had shown good 
reasons for its dissent from the ruling of the Calcutta High Court in Hari 
Gobind Adhikari v. Akhoy Kumar Mozumdar. He adds, — here speaking 
apparently for Mr. Justice Parsons as well as himself, — that th»y are 
inclined to agree with the Allahabad and Madras High Courts, and to hold 
that a benami certified purchaser can sue in his own name, e'^en when the 
true owner’s name is disclosed. That decision was followed in Daqdu v. 
Balvant Bamchandra Natu (2). The suit in that case was for redemption 
of mortgage ; it was held that a benaraidar may maintain a suit In his own 
name, but that the Court will put the defendant in the same position as 
if the real owner were the actual plaintiff. It was found in that case that 
the beneficial owner, who was not an agriculturist, was using the bena- 
midar plaintiff, who was an agriculturist, for the purpose of suing without 
payment of the usual stamp fee, and of obtaining the benefit resulting from 
the provii>ions of the Hekkan Agriculturists’ Relief Act in favour of 
agriculturists. The Court, while allowing the suit by the benamidar to 
proceed, imposed, for the purpose of defeating the contemplited fraud on 
the public revenue, the condition that it should only be allowed to proceed 
“ on payment of the usual stamp fees as though Kelkar was the nominal 
as well as the real plaintiff.” 

This review of the cases shows, I think, that, treating the matter 
purely as one of authority, the balance of authority is most distinctly in 
favour of the decision of this Court in Nartd Kishore Lai v. Ahmad Ata. 
I think, therefore, that we ought to follow that ruling. The result of this 
view is that the decree of the lower appellate Court must be set aside and 
the case remanded [385] to that Court, and the Court directed to dispose- 
of the case on the merits. 

In so disposing of the case I think the Court should have regard to the 
principle laid down by the Bombay High Court in Dagdu v. Balvant Ram- 
chandra Natu. It is alleged or suggested that the object of this benami 
transaction and of the suit brought by the benamidar is to obtain a decree 
for sale for the benefit of the second set of defendants, who, as usufruc- 
tuary mortgagees, would not themselves be entitled to obtain a decree for 
sale in respect of their usufructuary mortgage. As to whether this is the 
object of the suit we of course express no opinion ; but in considering the 
Question the lower appellate Court should, I think, heir in mind the ob- 
sorvations of Sir Charles Farran in the case I have just mentioned. 

The plaintiff will have the costs of this appeal The other costs will 
abide the result. 

BaNERJI, J. — I agree that the decree of the Court below should be 
set aside snd the case remanded to that Court. The suit is one for sale 
upon a mortgage iu which the plaintiff is named as the mortgagee. It 
has been found by the lower appellate Court, and that finding must be 
accepted in this second appeal, that the plaintiff is only a benamidar for 
certain other persons. The question therefore which has to be determined 
in this appeal is whether a benamidar is entitled to maintain a suit like 
this in his own name. The question, so far as this Court is concerned, is 
covered by the authority of the ruling in Nand Kishore Lai v. Ahmad 
Ata (1). That ruling has been approved by the Bombay High Court in the 
cases to which the learned Chief Justice has referred. It is in consonance 
with the decision of the Madras High Court in Shangara v. Krishnan (3) 
and it is supported by at least one of the cases decided by the Caloutta. 
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High Courfe — I mean the case of Sachitaiianda Mohapatra v. Bahrain 
Gorain (1). The weight of authority is thus in favour of the view [386] 
taken by ibis Court, and 1 do not feel myself justified in departing from 
that view. On this short ground I would deciee the appeal and remand 
the case under s. 562 of the Code of Civil Procedure. 

Appeal decreed and cause remanded. 
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Dharamraj Kunwar {Plaintiff) v. Sumeran Singh 
AND ANOTHER {Defendants).* [I8th May, 1899.] 

Act No. Xll of 1881 {N. W.P. Beni Act), s. 41 — Landholder and tenant — Itiii^roimnents 
— Wells — Pcnoer of tenants to construct wells without consent of landhold&r. 

Held, that baviog rt-gard to s. 44 of the N.W.P. Rei)t Act, J881. an occupancy 
tenant may, if such well be an improvement within the meaning of tbe i-eciion. 
construct either a kachcba or pacua well on his bolding without any reference to 
the consent of the ztmindar. Raj B thadur v.Birmha Sxngh (2/ and 
mad Baza Khanv. Dafip (3) referred to. 

[R., 13 Ind. Cas. 654 = 16 O.C. 170 (175;.] 

The facts of this case sufiBcienbly appear from the judgment of the 
Chief Justice. 

Mr. B. E. O' Conor, for the appellant. 

Mr. J. SimeoUy for the respondents. 

JUDGMENT. 

Strachey, C.J. — The plaintiff in this case claimed an injunction 
involving the demolition of a pacca well constructed by the defendants on 
land which the plaintiff claimed as his own. He claimed a right, as 
owner of the land, to have the well demolished. The defendants pleaded 
that they had constructed the well on land belonging to themselves. It 
has been found as a fact that the defendants are occupancy tenants of the 
land on which they constructed the well. It is common ground that they 
constructed it without the consent of the plaintiff, who is the zatuindar. 
That is how the case stood in the Court of first instance. The question 
as stated by that Court is : — ** Can an occupancy tenant construct a well 
on his holding without the permission of [387] his landlord?" The 
answer given to that question by the first Court is, that an occupancy 
tenant can do so. The Court, in support of that view, referred to 
the case of Muhammad Baza Khanv. Dalip (3). The Munsif says, 
first, with regard to that case that “ the (acts of the two cases are 
exactly alike." I understand him to mean that the suits in that 
case and the present were of exactly the same character ; that the 
wells sought to be demolished were both masonry wells ; that in 

• Second Appeal No. 170 of 1897, from a decee of J. J. Mcl^an, Eeq., District 
Ju()g6 of Jauopur, dated the 7th December 1696, confirming a decree of Babu Bhawani 
Obandar Gbakarvarti, Muueif of Jaunpur, dated the 25(b August 1896. 

(1) 94 0. 644. (2) 3 A. 85. (3) 12 A.W.N. (1892) 103. 
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each case the parties stood in the relation of landholder and occu- 
pancy tenant, and that in each the well was constructed by the 
occupancy tenant without the landholder’s permission. Then thtf 
Munsif goes on to say that in the precedent cited, “ in spite of the 
condition in the wajib-ul-arz that it can be done with the zamin- 
dar’s permission, the ruling has laid it down that such permission 
need not ba sought and obtained.” I understand him to mean 
that the precedent is an a fortiori case, and shows that the landholder’s 
permission for the building of the well is immaterial, even where there is a 
clause in wajib-ul-arz prohibiting the construction of wells without the 
landholders’ consent. I do not think that the Munsif was referring to 
any wajib-ul-rarz produced in the case before him. Certainly no wajib- 
ul-arz is mentioned or relied on in the plaint, which bases the claim, not 
on any instrument of the kind, but on the plaintiff’s right as owner to 
remove a construction improperly placed on his land. No wajib-ul-arz, 
and no evidence referring to any wajib-ul-arz, is to be found anywhere on 
the record. The plaintiff appealed to the District Judge, and in his 
second ground of appeal there is what appears to be the first reference to 
any wajib-ul-arz as applicable to this case. That plea in the memo- 
randum of appeal referring to the wajib-ul-arz aupears to have been suggest- 
ed by the Munsi'’s allusion to the ruling reported in the Weekly Notes 
and to the wajib-ul-arz therein referred to, and the plea is that the ruling 
“ is not applicable to the pre-^ent case with reference to the conditions of 
the wajib-ul-arz.” With reference to this plea the lower appellate 
[388] Court appears to have taken it (or granted that there was a wajib- 
ul-arz in the present suit, the terms of which were exactly similar to those 
of the wajib-ul-arz in the case reported in the W’eekly Notes, and that 
Court concurred with the first Court in dismissing the suit on the author- 
ity of that ruling. Now the plaintiff has presented a second appeal to this 
Court. The learned Judge before whom that appeal came has referred it 
to a Division Bench because he disagrees with the judgment of Mr. Justice 
Mahmood in the case cited. His view is that Mr. Justice Mahmood 
treated the occupancy tenant’s power to make wells as being larger than 
the law allows or than would be reasonable. He expresses the opinion 
that so far from its being unreasonable aod opposed to public policy, that 
an occupancy tenant should not be able to build a pacca well without 
the consent of the zamindaiv it would be throwing an unreasonable burJen 
on the zamindar if the occupancy teaant s rights were not conditional on 
the zamindar’s consent being obtained. Now it is quite clear tliat 
s, 44 of the N. W. P. Kent Act does recognize the right of an occu- 
pancy tenant to construct wells without the landholder s consent. 
The last paragraph of that section shows by necessary implication that 
an occupancy tenant is entitled to compaasation in respect of improve- 
ments, including wells, made without the consent of the landholder, and 
can resist ejectment from the land without payment of such compensa- 
tion. It is not a question of reasonableness or of public policy ; the 
occupancy tenant’s right is distinctly conferred by statute. Even under 
s. 44 of the N.W.P. Rent Act, 1873, which contained no such provision 
as the last paragraph of s. 44 of the present Act, the Full Bench of this 
Court in Baj Bahadur v. Birmha Singh. (1) gave effect to the same right 
by dismissing a suit brought by a landholder against an occupancy tenant 
for an injunction restraining the defendant from constructing a 


(1) 3 A. 65. 
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well on his occupancy holding. Mr. Justice Pearson, with whom the 
rest of the Court concurred, said: — “I am of opinion that s. 44 
[389] of the Kent Act implicitly authorizes tenants of all classes to con- 
struct wells for the improvement of the land held by them.” In this case, 
as in that, “it is nob pretended that the well constructed by the defendant is 
not calculated to benefit the land.” The effect of the last paragraph of 
s. 44 of the present Act is to confirm the view taken by the Full Bench, 
and to make it clear that, in the case of tenants at fixed rates and occupancy 
tenants, the well, if an improvement, as defined by the section, may bo 
made without the landholder’s consent. The learned Judge remarks 
that Mr. Justice Mahmood’s decision would throw an intolerable and 
enormous burden on a zamindar in compelling him to make cotnpensation 
for so-called improvements. I think, with all respect, that he has over- 
looked the explanation to s. 44, which shows that for a merely “ so- 
called” improvement the landlord would not be liable to pay compeusai-ioo. 
Unless the well or other work fulfils the definition of “ works by ^^hich 
the annual letting value of the laud has been and at the time of demand- 
ing compensation continues to be increased,” it is not an improvement 
within themeaning of tlie section at all, and the landlord can eject the 
tenant without paying compensation for it. The section only compels 
compensation whure the landlord has received a real (juid pro quo, and 
only prevents the laudloni from appropriating the land without compen- 
sating the tenant for the real and permanent improvements in it which 
he owes to the tenant’s industry. Now in the case decided by Mr. Justice 
Malimood, that learned Judge heln that the right conferred by s. 44 on 
the occupancy tenant would not be taken away by a clause in the 
wajib-ul-arz of the village, recordit.g a custom which required the 
zamiridar’s consent, — which the section itself dispenses with. — on 
the ground that such a custom would be unreasonable and opposed 
to public policy. On the facts of this case it is not necessary for us 
to express any opinion on that portion of Mr. Justice Mahmooil’s judg- 
ment, though I entirely agree with his view of s. 44 and of the 
Full Bench ruling of this Court. We have been asked to send [390] 
down an issue in this case with reference to the wajib-ul-arz to 
which the lower appellate Court refers in its judgment. On consideration 
I think that we ought not to do so. The plaintiff’s claim, as I have shown, 
was not, as brought, in any way based on any wajib-ul-arz, and to allow 
him now to take his stand on any custom or contract recorded in the 
wajib-ul-arz apart from the general rights of the zamindar would, in my 
opinion, be allowing him to change the whole foundation of his suit. I 
think that the appeal should be dismissed with costs. 

BaNERJI, J. — I am of the same opinion. Section 44 of the Rent 
Act recognizes tlie right of an occupancy tenant to make improvements, 
including the construction of a pacca well, without the consent of the land- 
lord. The last paragraph of the section clearly implies that it is only in 
the case of a tenant other than a tenant at fixed rates or an occupancy 
tenant that the consent of the landlord to the making of the improvement 
is necessary so as to entitle the tenant to compensation on ejectment. 
Tbe sociion therefore confers on an occupancy tenant an unlimited 
right to make improvements in the shape of pacca wells. What the 
effect of a condition in the wajib-ul-arz making the right of an occupancy 
tenant to build a w’ell dependent on tbe consent of the landlord will be 
on the provisions of s. 44 it is not necessary, in my opinion, to consider 
in this case. The case as set up in the plaint had no reference to any 
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provisions of the wajib-ul-arz. The case alleged in the plaint was 
that the land on which the well bad been built belonged to the plaintiff : 
that the defendants had no concern with that land, and that they 
had therefore no right to construct the well. It was not alleged by the 
plaintill that by reason of the provisions of the wajib-ul-arz the defendants 
were precluded from building a well without the plaintiff’s consent. It 
was upon this case that the parties went to trial in the Court of first 
instance, and it was this case which the Court of first instance decided 
against the plaintiff. It was for the first time in the appeal before 
the lower appellate Court thab the plaintiff urged that, having regard 
[391] to the provisions of the wajib-ul-arz, the defendants weie incom- 
petent to build the well. In my opinion the lower appellate Court ought 
not to have allowed the plaintiff to put forward a case in appeal which she 
had not set up in the Court of first instance. The consideration of any 
question having reference to the provisions of the wajib-ul-arz does not 
therefore arise in the appeal before us. As the learned Chief Justice has 
pointed out, the fact of an occupancy tenant being allowed to construct a 
well without the consent of the landlord would not, having regard to the 
provisions of s. 44, impose on the landlord any “intolerable or enormous 
burden.” The decree of the Court below is, in my opinion, right, and I 
agree in dismissing the appeal with costs. 

Appeal dismissed. 


21 A. 391 (F.B.) = 19 A.W.N. (1899) 138. 

FULL BENCH. 

Bejore Sir Arthur Strachey, Kt., Chief Justice, Mr. Justice Knox 

and Mr. Justice Banerji. 


Queen-Empress v. Hori.* [276h May, 1899.1 

Act No. VIII of 1897 [Reformatory Schools Act), s. \&-^Rules of the Local Government 
framed uixder s. 8, sub s. (3» of the Act^Order sending a boy of the Dalera casU to a 
Reformatory School — Jurisdiction of High Court to interfere with orders under s. 16 
— Interpretation of statutes. 

Held, thab the High Court has power to interfere in appeal or revision with an 
order for detention in a reformatory school passed in substitution for transpor- 
tation or imprisonment when snoh order is made without jurisdiction and is not 
an order warranted by Act No. VIH of 1897. 

Section 16 of Act No. VIH of 1897 only precludes the interference of a superior 
Court with the original Court’s order so far as it (D determines the age of a youth- 
ful ofiender or (2J directs the substitution of detention in a reformatory school for 
transportation or imprisonment, where such substitution is not mide without 
jurisdiction and is not otherwise illegal, having regard to the provisions 
of the Aot. Queen-Emprees v Bimai (1). and Queen-Empress v. Oobinda (2) 
[392] overruled. Queen- Empress v Billar (3), Queen-Empress v. Kaidya Husain (4), 
Deputy Legal Remembrancer v. Ahmad AH (5', Queen-Empress v. Ramalin- 
gam (6), Roop Lall Das v. Manook (7), Queeri- Empress v. Partap Chunder 
Qhose (8), Ex parte Bradlaugh (9) and The Colonial Bank of Australasia v. Wil- 
lan (10) referred to. 

In interpreting statutes the more literal |construotion ought not to prevail 
if it is opposed to the intention of the Legislature as apparent by the statute, 

• Criminal Revision No. 117 of 1899. 

(1) 20 A. 158. (2) 20 A. 159. (3) 20 A. 160. 

(4) 1 Bom.L.R. 162. (5) 25 0. 333. (6) 21 M. 430. 

(7) 2 C.W.N 672. (8) 25 C. 852. 

t9) L.R. 3 Q.B.D. 509. (10) L.R. 5 P.O. 417 (442j. 
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and if the words are sufficiently flexible to admit of some other construction by 

which that intention will be better effectuated. Caledonian Railway Company 

V. North British Railway Company (1) referred to. 

In this Cdso a boy named Hori, about the age of 12 years, had been 
convicted by a Magistrate of the first class of the offence of theft, under 
9. 379 of the Indian Penal Code, and sentenced to six months’ rigorous 
imprisonment ; but in view of tbe boy’s age the Magistrate directed that, 
instead of undergoing the sentence, he should be sent to a reformatory 
school for five years. The accused appealed against the conviction to the 
Sessions Judge of Farrukhahad, who dismissed the appeal. An application 
was thereupon filed by the Local Government for revision of this order on 
tbe ground that “the order of detention in a reformatory school of a Dalera”, 
to which caste the boy Hori was said to belong, “ is illegal, being opposed 
to the rules framed by the Local Government under the Reformatory 
Schools Act.” 

Tbe Government Advocate (Mr. E. Chamicr), in support of the 
application. 

Section 16 of the Reformatory Schools Act should be construed, if 
possible, in such a manner as to give effect to the intention of the Legis- 
lature. Construed literally, as in Queen-Empress v. Himai (2) and Queen- 
Empress v. Gobinda (3), this section would oust tbe jurisdiction of the 
High Court in every case in which detention in a reformatory had been 
substituted for transportation or imprisonment whether the Court passing 
tbe order had jurisdiction or not. 

[393] It is submitted that s. 16 of the Act can, without doing 
violence to its language, be construed as barring interference in two 
matters only, i.e., a finding as to tbe age of tbe offender and the lawful 
exercise by a lower Court of its discretion in substituting detention in a 
reformatory for transportation or imprisonment. Various illegal orders 
in cases under tbe Act have been set aside by tbe Calcutta, Bombay, and 
Madras High Courts — see Deputy Legal Remembrancer v. Ahmad All (4), 
Queen-Empress v. Ra'maligam (5), and Imperatrix v. Bhan Singh, decided 
by Parsons and Rauade, JJ. (unreported). 

An order passed by a Magistrate without jurisdiction or in violation 
of tbe rules made by the Local Government not being justified by the Act 
is not protected by s. 16. 

Similarly orders purporting to have been passed under s. 143, Code 
of Criminal Procedure, but nor. wirranted thereby have been held to be 
liable to revision, notwithstanding tbe terms of s. 435 (3) of the same 
Code — Quetn-Empress v. Partab Chandar Ghose (6). 

JUDGMENT. 

STRACHKY, C. J. — The object of this application by the Local 
Government is to obtain a reconsideration of the decisions of this Court 
in Queen-Emj^ress v. Himai (2), and Queen-Empress v. Gobinda (3), 
in which it was held that by reason of s. 16 of the Reformatory 
Schools Act (VIII of 1897), this Court is in no case competent to inter- 
fere in appeal or revision with an order for detention iu a reformatory 
school passed in substitution for transportation or imprisonment, even 
though the order is made without jurisdiction oris otherwise illegal. 
In the present case, a Magistrate of the first class convicted tbe 
accused, Hori, a boy about 12 years old, of theft under s. 379 

('2) 20 A. 168. 

(5) 21 M. 430. 
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of the Penal Code, and sentenced him to six months’ rigorous imprison- 
ment, but in view of the boy’s age directed that instead of undergoing 
the sentence, he should be sent to a reformatory school for five 
years. The accused appealed against the conviction [394] to the Sessions 
Judge of Farrukbabad, who dismissed the appeal. The present appli- 
cation by the Local Government is for revision of the orders of the 
Courts below on the ground that “ the order of detention in a reformatory 
school of a Dalera is illegal, being opposed to the rules framed by the 
Local Government under the Reformatory Schools Act.” The rule referred 
to is rule 4 of the rules made by the Local Government and published 
at pages 167, 168 of the Borih-Western Provinces and Oudh Government 
Gazette, Part VI, 3rd July, 1897. It provides that “ no boy belonging to any 
of the undermentioned tribes, whether such tribe has or has not been form- 
ally proclaimed in these Provinces under the Criminal Tribes Act, 
1871, should be sent to a reformatory school.” Among the tribes mention- 
ed are the Daleras, to which tribe the accused is said to belong. The rule 
was matle under s. 8, sub-s. (3) of the Reformatory Schools Act, 1897, 
which authorizes tbe Local Government Do make rules for defining wbat 
youthtul offenders should be sent to reformatory schools, having regard to 
the nature of their offences or other considerations : and sub-s. (l) shows 
that the power given to certain Courts to direct youthful offenders to be 
sent to and detained in reformatory schools instead of undergoing their 
sentences is subject to any rules so made. If therefore tbe accused Hon 
was a Dalera, the order of the Magistrate directing that instead of under- 
going his sentence he should be sent to a reformatory school was ille^I. 
There is on the record no evidence that the accused is a Dalera. He 
did nob before either of the Courts below state that be was one, and the 
fact does not appear to have been discovered by the Local Government 
until after the decision of the Sessions Judge. In a petition to this Court, 
acknowledging notice of the present application.^the accused pra^ that he 
may be released from the reformatory school because I am a Dalera by 
caste, and none of my caste fellows is here.” Assuming that he is a 
Dalera, the question is whether this Court is competent in revision to 
alter or reverse the illegal order for his detention in a reformatory school, 
having regard to a. 16 of tbe Reformatory Schools [395] Act, and to 
the decision in Queen-Empress v. Gobinda, (1) which is exactly in point. 

Section 16 is as follows “ Nothing contained in the Code of Crimi- 
nal Procedure, 1882, shall be construed to authorize any Court of 
Magistrate to alter or reverse in appeal or revision any order passed with 

respect to the age of a youthful offender, or the substitution of an order 

for detention in a reformatory school for transportation or imprison- 
ment.” 

The section is not well drawn ; but apart from obvious verbal criti- 
cisms its object is clear enough. It does nob exclude the exercise of 
appellate or revisional jurisdiction under the Code in all cases where a 
subordinate Court has ordered an offender to be det lined in a reformatory 
school. The exclusion is limited to two soeoified matters, in regard to 
which the Legislature considered the Court trying a youthful offender 
better placed for arriving at a sound conclusion than an appellate or 
revisional Court could be. Tbe first of these is the age of the youthful 
offender, a finding on which is, under s. 11, a necessary condition prece- 
dent to every order for detention in a reformatory school, which might often 
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be dilfioaU to determine, and in determining which a subordinate Court 
whiah saw the offender would have a considerable advantage over a superior 
Court which did not. The second is “ the substitution of an order for 
detention in a reformatory school for transportation or imprisonment. ” 
These words are no doubt very general, and, if read with absolute 
literalness, would protect the most illegal orders substituting detention 
for imprisonment from any sort of interference. So to read them 
would, I think, defeat the plain intention of the Legislature. It appears 
to me that they only refer to the propriety or suitableness of such a 
substitution in the particular case, having regard to all the circum- 
stances. They do not include the legality of the substitution directed or 
the competency of the Court or Magistrate to direct it. The Legislature 
mav well have thought that, upon the question whether a particular 
[396] offender would benefic by detention in a reformatory school, or 
whether under the circumstances imprisonment would be more suitable, as 
well as upon the question of age, the Court having the youthful offender 
before it, and observing his appearance and demeanour would be more 
likely to bo right than a superior Court not having that advanta^’e. But 
there the advantage ends. Upon questions as to which the subordinate 
Court has no advantage at all by reason of personal observation or other- 
wise, and especially upon questions of jurisdictiop or law arising upon the 
construction of Act VIII of 1897, th^re could be no more reason than in 
any other class of cases for making its orders final. Section 16 cannot have 
been intended to enable the most junior Magistrate in the country to make 
at pleasure orders substituting detention in a x'eformatory school for im- 
prisonment in any case whatever, for prisoners of any age, or class or 
of either sex, for any period of time in absolute disregard of the Act, 
without possibility of correction. If this view is right, the words in s. 16 
protecting from appellate or revisional interference the substitution of an 
order for detention in a reformatory school for transportation or imprison- 
ment must not be read with absolute literalness. The substituted orders to 
which the section refers are orders made under s. 8, s. 9, or s. 10, not orders 
made outside the Act and wholly unauthorized by it. If the order is an 
order for substitution within the meaning of those sections, then s. 16 ap- 
plies. and it cannot be altered or reversed in appeal or revision. If it is 
not an order for substitution within the meaning of those sections, then 
8. 16 does not apply, and it may be altered or reversed like any other 
illegal order. I do not think that this construction does violence to the 
terms of s. 16. It cannot be said that the section is unambiguous, and in 
such a case we are at liberty to put on it a construction in accordance with 
the intention of the Legislature. “The more literal construction,” said 
Lord Selborne \xi Caledonian Railway Company v. North British Railway 
Company (l), ought not to prevail if it is opposed [397] to the intention 
of the Legislature as apparent by the statute, and if the words are suffici- 
ently flexible to admit of some other construction by which that intention 
will be better effectuated.” 

The decisions in Queen- Empress v. Himai and Queen-Empress v. 
Grohinda are based upon the literal construction of s. 16 without reference 
to the object with the Legislature in passing Act VIII of 1897 had in 
view. They interpret the section as prohibiting interference in appeal or re- 
vision with any order whatever of a subordinate Court substituting deten- 
tion in a reformatory school for transportation or imprisonment, even if 
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the order is passed without iurisdictioa or violates every provision of the 
Act. The following are some of the consequences which such a construc- 
tion involves. A Magistrate having no power whatever to make any 
order under the Act, directs that a youthful offender, instead of undergoing 
his sentence of imprisonment, shall be sent to a reformatory school. His 
order, being the substitution of an order for detention in a reformatory school 
for imprisonment, cannot be set aside. A Magistrate orders an adult offender 
or a girl, who cannot legally be sent to a reformatory school at all, to he 
detained there instead of undergoing his or her sentence of imprisonment for 
a period of ten years, being more than the maximum period allowed by 
s. 8. The illegal order cannot be interfered with. A Magistrate in 
violation of the rules made by the Local Government and having the force 
of law under s. 8, substitutes detention in a reformatory school, for 
transportation in the case an offender convicted of murder, or substitutes 
detention for imprisonment in the case of an offender belonging to a 
criminal tribe, or convicted of an unnatural offence, “ or whose antece- 
dents afford reasonable grounds for assuming habitual immorality. ” 
Effect must be given to the illegal order, and the provisions and policy of 
the whole Act defeated in order to comply with the letter of s. 16. 
In such cases there would be no remedy. The Local Government [398] 
could, of course, under s, 14, order any youthful offender to be dis- 
charged from a reformatory school. But as the Government has not, 
uhder Act VIII of 1897, the power which it possessed under s. II oJ 
the repealed Act V of 1876. to order a youthful offender discharged be- 
fore the expiration of his sentence to undergo the residue of it, such a 
discharge would not restore the operation of the sentence ; a,nd the 
Government would thus be in the dilemma of allowing an illegal order for 
detention to be carried out or allowing theoffender to escape all punishment. 
Again, s. 16 itself clearly shows that the legality of an order .or detention 
in a reformatory school may in some oases bo questioned, and the order 
set aside in appeal or revision. For instance, if without 6rst ajiV 

sentence of transportation or imprisonment, a Court or Magistrate makes 

an order for detention, that order, not being m ^ 

tation or imprisonment, is not protected by the section . Qfteeu-Bmpress v. 
BifLd). Queen-Empress v. Kaidya Husam {2). Can the Legislature 
have intended that a superior Court should be competent to set aside an 
illegal order for detention where the illegality mere y consisted in an omis- 
Sion by the Magistrate to formally record a sentence of imprisonment 
which he intended immediately to supersede, but that it should not be 
competent to interfere where the Magistrate, having gone through that 
form, proceeded to order detention without having received authority 
under the Act to pass such orders, or ordered the detention of an adult a 
girl or any other person wholly outside the scope of the Act, or of a 
youthful offender lor a term far in excess of the maximum allowed by tne 
Act? Iq other words, was it intended that t,he mere formal record of a 
sentence of imprisonment for which detention is substituted should ab.so- 
lutelv protect from interference every sorb of illegality in the order, while 
in the absence of such formal record the appellate and revisional jurisdic- 
tion under the Code might be freely exercised? Again, if the liberal con- 
struction of the second part of 3. 16 is adopted, the earlier part protecting 
[399] “any order passed with respect to the age of a youthful offender ” 
is superfluous. These words refer to the finding as to age required by s, 11 


(1) 20 A. 160. 


(2) 1 Bom. L.B. 162. 
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before any youthful offeadar oaa be sent to a reforoi'itory school under 
the previous seotioos but that hading is not an independent and substantive 
order ; it is onl/ a aeceisacy preUminary ty any sabstitution of retention 
for imprisonment; aai if. every such substicutioo. legal or illegal, is 
protected, the preliminary finding is, of coarse, protected as part of it, and 
requires no separate protection. Further, there is nothing in s. 16 which 
iiakes away the power of a superior Court to set asile in appeal or revision 
the conviction and oonsegaently the sentence of imprisonment in substi* 
tution of which the order for deteotiju in a reformatory school was made. 
In such a case the or ler for deceniioa would necessarily become inopera- 
tive. If the superior Court maintained the conviction, but, altered the 
sentence to one, such as whipping, for which detention in a reformatory 
school could not, under the Act, be substituted, the same result would 
follow. This shows that s. 16 cannot be read with absolute literalness, 
for in such oases the substituted order for detention is undoubtedly 
altered or reversed. 
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Section 16 does not appear to have been discussed by any of tbe other 
High Courts in any reported case. In practice those Courts do not act 
on the view that they have no power to alter or reverse in appeal or revi- 
sion an illegal order substituting detention in a reformatory school for 
transportation or imprisonment. Thus in Deputy Legal Remembrancer v. 
Ahmad Alt (l), the Calcutta High Court in revision set aside as contrary to 
law an order of a Magistrate substituting detentioo in a reformatory school 
for two years for a sentence of imprisonment, tbe main grounds being that 
the least period for which the detention could he ordered under s. 8 of the 
Act was three years, and that there was no clear finding as to the'age of 
the offender as required by s. 11. In Queen Empress v. Ramalhmam (2), 
tbe Madras High Court in revision altered an order of a Magistrate 
1400] substituting detention in a reformatory school for imprisonment 
so as to make the period of detentioo in accordance with the rules made by 
the Local Government under the Act. In an unreported case in the 
Bombay High Court (Imperatrix v. Bhan Singh, Criminal Reference 
No. 43 of 1897, decided on the 17th June 1897), Mr. Justice Parsons and 
Mr. Justice Hanade set aside tbe Magistrate’s order as illegal under 
Act VIII of 1897, on the ground that it did not appear from the 
record that tbe accused was under the age of 15 years. There is some 
analogy to B. 16 of Act VIII of 1897 in s. 435 (3) of the Code of 
Criminal Procedure, which provides that orders made under ss. 143 and 
144 are not procoBdings the record of which the High Court may call for 
and examine for the purpose of satisfying itself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, 
and as to the regularity of the proceedings. It has been held that where 
an order, though purporting to be made under s. 143 or 144, is not au- 
thorized by them and is clearly made without jurisdiction, tbe prohibition 
does not apply and the High Court can interfere. The reason is that 
what the Legislature intended to protect from interference in revision 
was orders legally passed under tbe sections in question, not any illegal 
order which a Magistrate might profess to pass under them. “If this 
were nob so Magistrates might by affecting to act under s. 144, when the 
case was not within that section, oust tbe jurisdiction of this Court to 
interfere — Roop Lall Das v. Manook (3), and see Queen-Empress v. 
Partab Chander Ghose (4), and tbe oases there cited. It is on similar grounds 


Ul 26 0. 833. 


(2) 21 M. 130. 


(3) 2 O.W.N. 672. 
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that sections in special Acts of Parliament expressly providing that convio-^ 
tions, orders or other proceedings “shall not be removed into the High 
Court by certiorari or otherwise,” have been construed as not depriving 
the High Court of power ito issue a certiorari where the order has been 
passed without jurisdiction. Thus in ex parte Bradlaugh (1), the Act provid- 
ed in [401] the most general terms that no information, conviction or other 
proceeding before or by any of the said Magistrates shall be quashed, or 
set aside, or adjudged void or insufficient for want of form, or be removed 
by certiorari into Her Majesty’s Court of Queen’s Bench. It was, how- 
ever, held that a section in an Act of Parliament baking away the cer- 
tiorari did not apply in the case of total absence of jurisdiction. Mellor, J., 
said; — It is well established that the provision taking away the cer- 
tiorari (loos not apply where there was an absence of jurisdiction. The 
consequence of holding otherwise would be tuat a metropolitan Magistrate 
could make any order he pleased without question.” See also The Colonial 
Bank of Australasia v. Willan (2). “The prohibition obviously applied 
only to cases which have beeu entrusted to the lower jurisdiction ” : Max- 
w*ell on Statute, p. 180. So here I think that s. 16 of the Reformatory 
Schools Act, 1897, does not apply where there was an absence of jurisdic- 
tion, and that the consequence of bolding it to apply where the or Jer sub- 
stituting detention for transportation or imprisonment is illegal, would be 
that a Magistrate could make any such illegal order he pleased without 
question. 

Even if I am wrong in this view, still s. 16 in terms I'efers only to 
the interference of the superior Courts under the Code of Criminal 
Procedure, and tl'.e High Court could alter or reverse any such illegal 
order in the exercise of its powers of superinteodeuco under s. 15 of the 
High Courts Act, 1861, which is in no way touched. That provision is 
not referred to in the judgments in Queen- Empress v. Himai, and Queen- 
Empress V. Gohinda. But for the reasons which I have given, I think 
that under the Code, as well as under the Higli Courts Act, this Court 
is competent to interfere in such a case, and tnat the decisions to the 
contrary are wrong and must be overruled. Before passing any order 
upon the present application we must ask the Sessions Judge for a finding 
as to whether the accused Hori is a Dalera as alleged both by the 
accused himself and by the Local Cover 11- [402] ment. The application 
will be disposed of after the receipt of the finding. 

Knox, J. — I fully concur with the learned Chief Justice that the 
policy and object of the Legislature in enacting s. 16 of the Reformatory 
Schools Act, 1897, was to exclude the interference of (yourts, whether by 
way of appeal, or by way of revision with (l) any finding by the trying 
Magistrate under s. 11 of the Act, wbichstates what such Magistrate con- 
siders the age of a youthful offender before bim to be, and (2) any order 
passed under s. 8 of the Act, whereby, instead of undergoing a sentence of 
transportation or imprisonment, such youtliful offncder is directed to be 
sent to a reformatory school. The probability is that, as pointed out by 
the learned Chief Justice in determining these two matters, the Legisla- 
ture considered the trying Magistrate to have such advantage over a 
Court of appeal or revision that any interference would be inexpedient. 

So far we are bound to promote in the fullest manner the policy and 
object of the Legislature. We are told in the preamble that the object, 
or one of the object?, of the Act was to make further provision for dealing. 

(1) (1878) L.R, 3 Q.B.D. 509. (2) L. R 5 P.C. 417 (442). 
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with youthful offenders, but not with all youthful offenders. The youth- 
ful offenders intended were only those boys who had been convicted of 
any offence punishable with transportation or inaprisonment, and whi 
at the time of conviction might be under the age of 15 years. The 
Legislature further intended and provided that, even in the case of such 
offenders, all such should not be sent to a reformatory school, but only 
such of them, whom, by rules made for this purpose, having regard 
to the nature of their offence or other considerations, the Local Govern- 
ment might consider fife subjects for detention in a reformatory. It was nob 
the intention or policy of idie Legislature that any boy whom the Local 
Government did nob, by rule made for the purpose, consider fit should be 
taken out of the ordinary jurisdiction of Courts of appeal or of revision. 
The power of superior Courts to question the finding of guilty or nob 
guilty was not removed, and was never intended to be removed, bv 
[403] s. 16, whether the person found guilty or not guilty were a youth- 
ful offender as understood by the Act or nob a youthful offender. All 
that was excepted was the order with respect to age and the order of deten- 
tion substituted. Where a Court found an offender to be at the time of 
conviction 18 years and still passed an order of detention substituted for 
imprisonment, we are, I hold, entitled to find that tlie offender is nob a 
youthful offender, and therefore one to whom the order of detention 
substituted for imprisonment was never intended to apply, could not 
apply, and was null and void. Sp also if the offender in such case be a girl, 
or, in these Provinces, a Dalera, this Court is entitled to exercise its ordi- 
nary power of appeal or revision. It is necessary first to have a determina- 
tion whether the accused is or is nob a Dalera, and I accordingly concur 
in the order proposed. 

BanERJI, J. — I am of the same opinion as the learned Chief Justice, 
bub out of resneeb for the learned Judges from whose judgments we are 
differing, I deem it proper to state briefly my views on the question 
before us. That question is, whether s. 16 of Act No. VIII of 1897 pre- 
cludes this Court from altering or reversing in appeal or revision an order 
for detention in a reformatory school passed in substitution for an order 
for transportation or imprisonment, however illegal that order may be. 
It seems bo me that the interpretation put on the provisions of that 
section in Queen- Empress v. Himai (1), and Queen-Empress v. Gobinda (2) 
is somewhat too narrow, and, as pointed out by the learned Chief 
Justice, calculated to defeat the intention of the Legislature. According 
to well known canons of construction, an Act of the Legislature should 
be so interpreted as consistently with the language used by it to give 
effect to its intention. I do not think we should be justified in assuming 
that in placing upon the powers of a Court of appeal or revision the 
restriction which s. 16 imposes, the Legislature intended to create 
or overlooked the anomalies referred to by the learned Chief Justice, 
t404] which must be the inevitable result of the strict and literal inter- 
pretation placed upon that section in the two rulings mentioned above. 
In my opinion the order referred to in s. 16, which a Court or 
Magistrate has no authority to aljber or reverse in appeal or revision, must 
he an order which the officer who made it was competent to make, and 
which he made in compliance with the provisions of Act No. VIII of 
1897. ^Vhere a Court or Magistra.to has jnrisdiotion to make an order 
for detention in a reformatory school in substitution for an order of 
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transportation or imprisonment, and in the exercise of that jurisdiction 
the Court or Magistrate has made an order for detention in consonance 
with the provisions of s. 8, 9 or 10, such order is not open to inter- 
ference in appeal or revision and is final. But where the order passed is 
not one justified by the Act and transgresses the provisions of the Act 
or the rules framed by the Local Government under the Act, s. 16 
does not protect it from interference in aopeal or revision. The protection 
afforded by the section only extends to the lawful exercise of the 
discretion vested in a Court or Magistrate to substitute in certain cases 
an order of detention in a reformatory school for an order of transporta- 
tion or imprisonment. There cannoc be any doubt that the order of con- 
viction is open to appeal or revision. If the conviction be set aside, the 
order of detention must of necessity fall to the ground. But if s. 16 be 
considered to bar interference with an order of detention in any case, that 
order will stand good, although the conviction no longer subsists. Such a 
result could not certainly have been intended by the Legislature in enacting 
s. 16. I agree with the learned Chief Justice in making the order pro- 
posed by him. 

By the Court. — Let the record be sent down to the Sessions Judge* 
foi* a finding as to whether the accused Hori is a Dalera. 

[Subsequently, on the return by the Sessions Judge of a finding that 
Hori was a Dalera, the order under discussion was set aside.] 


21 A. 405 = 19 A.W.N. (1899) 157. 

[405] APPELLATE CIVIL. 

Be/ore Mr. Justice Knox and Mr. Justice Aikman. 


Aulia Bibi and others [Decree-holders) v. AbU JafaE 

[Judgment-debtor).'^' [9th June, 1899.] 

Civil Procedure Code, ss. 273, Execution of decree~~Aftachnient—Decree\o/ Revenue 

Court not capable of attachment and stale under s. 273 in execution of a Civil Court 
decree. 

Held, that though a decree of a Court of Revenue is not liable t^o attachment 
and sale in execution of a decree of a Civil Court under s. 273 of the Civil 
Procedure Code, such decree stands in the position of an ordinary debt and may 
be dealt with under s. 268 of the Code Onkar Singh v. Bhup Singh (1) and 
Prince Oholam Mohamed v. Indra Chand Jahuri (2) referred to. Tnkxya Begam 
V. Siraj-ud-daula (3) and Sultan Kuar v. QuUari Lai (4) dist'nguished. 

[R., 22 A. 182 (185).] 

Certain decree-holders, holding a decree of a Civil Court,, applied^ 
for execution of their decree by attachment and sale of a Revenue Court 
decree which had been passed in favour of their judgment-debtor. The 
Court executing the decree at first issued an injunction to the Revenue 
Court which had granted the decree sought to be attached, but, upon 
argument, dissolved that injunction, holding, with reference to the case of 
Onkar Singh v. Bhup Singh (1), that as a Civil Court it was not compe- 
tent to order the attachment and sale of a Revenue Court’s decree. The 
decree-holders appealed to the District Judge, who upheld the order of 

* First Appeal No. 261 of 1898. from au order of Maulvi Muhammad AbduL 
Gbafur. Subordioate Judge of Jauupur, dated the 20tb August 1898. 

(1) 16 A. 496. (2) (1871) 7 B.D.B. 318. 

(3) 6 A.W.N. (1886) 123. (4) 2 A. 290. 
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the Subordinate Judge. The decree-holders accordingly appealed to the 
High Court. 

Mr. Karamat Husain, for the appellants. 

Pandit Sundar Dal and Maulvi Miihamniad Ishaq, for the respond- 
ent. 

JUDGMENT. 
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Knox and Aikman, JJ. — The question with which we have to deal 21 A. 405^ 
in this appeal is whether a decree of a Revenue Court is property which 19 A.W.N. 
is liable to attacbment and sale in execution of a decree of a Civil (i899) 15 
Court. The Subordinate Judge [406] of Jaunpur relying on the 
precedent in the case of Onkar Singh v. Bhup Singh (1) held that 
the decree of a Revenue Court did not fall within the provisions of s. 273 
of the Code of Civil Procedure. He accordingly upheld the objection which 
had been addressed to him that the decree could not be attached and sold 
by the Civil Court at all. and discharged an injunction which he had ad- 
dressed to the Revenue Court of J aunpur. The learned counsel for the 
appellants asks us to hold that a decree of a Revenue Court is liable to 
attachment and sale under the provisions of the Code of Civil Procedure, 
on the ground that the words in s. 273, namely, a decree for money passed 
by any other Court ” are wide enough to include decrees of Revenue Courts. 

We are unable to follow him in this contention. The definition given 
to the word “decree ” in s. 2 of the Code of Civil Procedure is one 
which directs that subject to anything repugant in the subject or context, 
the word “decree" in the Code means the formal expression of an 
adjudicttion upon any right, claim, or defence set up in a Civil Court. 

It is noticeable that in the corresponding definition in Act No. X of 1877, 
the word “ civil,” which is introduced in the Act of 1882, found no place. 

There is nothing in s. 273 repugnant in the subject or context to the 
definition of “ decree ” in s. 2 of the Code of Civil Procedure, and it must, 
therefore, be read as it stands into that section. The learned counsel, 
however, argued that it did not follow that if s. 273 did not apply, decrees 
of the Revenue Courts were exempted from the general provision under 
which property was liable to attachment and sale. He relied upon the 
provisions of s. 266, and contended that decrees of the Revenue Courts 
were certainly covered either by the word “debt ” or by the words all 
other saleable property, moveable or immoveable, belonging to the judg- 
ment-debtor, or over which or the profits of which he has a disposing 
power which he may exercise for his own benefit.” In this view 
he is certainly supported by the precedent in the case of Prince 
[407] Gholam Mohamed v. Indra Ghana Jahuri (2), in which it was held 
that a decree of a Court falls within the description of “ other property.” 

The argument in reply for the other side to the effect that had the Legis- 
lature intended decrees to be property liable to attachment and sale it 
would certainly have mentioned them in s. 266 is met at once by the obser- 
vation that the provision8‘of s. 273 and of similar section leave no doubt 
whatever but that it was intended that decrees should be liable to attach- 
ment. It was further argued that it had been held by this Court in Full 
Bench in the case of Takiya Begam v. Sirdj -ud-daula (3) and in an early 
case Sultan Kuar v. Gulzari Lai (4) that a decree for money could not be 
sold in execution. On looking into these cases we find that all that was 
held there was that a special provision had been made by s. 273 for 
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dealing with decrees which had been attached in execution, such deoreeB 
could not be sold. We have, however, held that in this case s. 273 does 
not apply, and therefore the ratio decidendi of the cases relied on has no 
application here. The learned counsel for the appellants asks us to treat the 
decree as if it fell within the provisions of s. 272. This section would have 
been applicable had the decree of the Revenue Court been executed and 
the proceeds deposited in Court. So far as we know, matters have not 
reached this stage. The decree, while still a decree, appears to us to stand 
in the position of an ordinary debt, to be dealt with under the provisions of 
s. 268 of the Code of Civil Procedure. We decree this appeal, set aside 
the decree of the Court below, and remand the case to the Court below 
with directions to restore the aonlication for execution to the file of pending 
applications, and to deal with it according to law. The appellants will 
have the costs of this appeal. The coses of the first Coui't will abide the 
result. 

Appeal decreed and case remanded. 


21 A. 408= 19 A.W.N. (1899) 149. 

[408] APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and 

Mr. Justice Banerji. 

Parsotam Saran {'Plaintiff') v. Sanehi Lal (Defendant),* 

[13th June, 1899.) 

Act No. IV of (Transfer of Property Act), s. 52 -Lis pendens— 2Varts/Vr pen- 
dente lite — Time wJten a suit becomes contentious. 

Held, th'it a suit becomes a ‘conteatious suit*' within the meaning of s. 52 
of the Transfer of Property Act, 1882, at the time when the summons is served 
on the defendant. Radhasyam Mohapattra v. Situ Panda (1) and Abboy v. 
Annamalai (2) followed. 

[Not F., 31 B. 393 = 9 Bom. L.R. 5.30; Doubted. 28 A, 196 fl98) = A.WN. (1905) 
250; R., 29 A. 339 (345) lP.C.) = 4 A.L.J. 329 = 9 Bom. L.R. 656«#5 C.L.J. 

563 = 11 C.W.N. 661 = 17 M.L.J. 263 = 34 I.A. 102.J 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogindro Nath Ghaudhri (for whom Babu Harendra Krishna 
Mukerjee), for the appellant. 

Mr. Abdul Majid, for the respondent. 

JUDGMENT. 

Steachey, C.J., and BanerJI, J. — This was a suit for sale of 
mortgaged property. The defendant-respondent was the purchaser aG a 
sale in execution of a decree obtained by him upon a prior unregistered 
mortgage. The plaintiff’s mortgage was a registered one, and it is found 
that he had no notice of the prior unregistered mortgage of the defendant- 
respondent. He is therefore^ prima facie entitled to priority for his 
mortgage and to enforce it against the property in the hands of the 
respondent. The respondent resists the claim upon the ground that the 

• Second Appeal No. 65 of 1897, from a decree of Pandit Raj Nath Shaib, Subordi- 
nate Judge of Moradabad, dated 7th December 1896, reversing a decree of Munshi Gokal 
Prasad, Muusif of Moradabad, dated the 4th September 1896. 

(1) 16 C. 647. (2) 12 M. 180. 
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plaintiff-appellant’s mortgage was executed pending the suit upon the prior 
funregiatered mortgage, and that having regard to s. 52 of the Transfer 
of Property Act, the oronerty could not, pending that suit, be dealt with by 
the mortgagor so as to affect the rights which the respondent obtained 
under the decree subsequently passed unon his mortgage, and in execution 
•of which he purchased the property. The respondent’s suit was instituted 
on the 17th of April. 1893. Tbe plaintiff’s mor'gage was executed on 
the 20th of Auril, 1893, that is, pending the respondent's suit. It is alh’ged 
on behalf of the plaintiff that at the time of the execution of the mortg «ge 
of the 20th of April, 1893, no summons had been [409] served in tlie 
present respondent’s suit upon the mortgagor, the defendant in that suit, 
and consequently, having regard to the ruling of the Calcutta High Court 
in Radhasxjani Moliapatira v. Sibu Panda (1) and of the Madras High 
Court in Abboy v. Axinamalai (2) the mortgage was made before the suit 
became contentious, and therefore was not affected by the rule contained 
in s. 52 of the Transfer of Property Act. We are prepared to follow the 
rulings in question, to which there is nothing contrary in wny of the deci- 
sions of this Cour". There is, however, no finding as fo the date of the 
service of summons in the present resnondent’s suit. We must have such 
finding before we can dispose of this appeal. We therefore refer the 
following issue to the lower app-^ltate Court under s. 566 of the Code of 
Civil Procedure : — On what date was the summons served upon the defend- 
ant mortgagor in the suit brought by the present respondent upon his 
mortgage of the 21th November, L891 ? The lower appellate Court may 
take such evidence as it may deem necessary for determination of this 
issue. Upon the return of the finding ten days will be allowed for 
objections. 

Issue referred. 


1899 

June 13. 

Appel- 

late 

Civil. 

21 A. 403 = 
19 A W N. 
.1399) 149. 


21 A. 409 = 19 A.W.N, (1699) 150. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Abdus Samad Ivhan and others (Applicants) V . Abduk Razzaq 

Khan [Opposite Party).'" [llth June, 1899.] 

Act No. IV 0/189A I Partition Act), s. 10— Partition — Ofer by a pnrty to a partition suit 
of compensation ^Decree in partition suit when final — Civil Procedure Code, s 3y6 

Held, that s. 10 of Act No. IV of 1893 wouli applv to a suit for partition in tbe 
stage where an interlocutory decree { •r partition had been made, but that decree 
bad not bocooiu final by the Court’s ■tc.:eptance of the lots p'Opared by tbe officer 
appointed for that purpose. Shah Muharnmad Khan v. Hanwant 8\ngh (3) and 
Zubaida Jan v. Muhammad Taieb (4) referred to, 

tF , 7 lod. Cas. 430 ] 

[410] The plaintiff in this case sued the defendants for partition of 
certain immoveable property, and obtained an interlocutory decree declaring 
him to be entitled to possession of a certain share. He applied, framing 

• Second Appeal, No. 3 of 1899, from a decree of Babu N»lrnadhab Roy, Judge of 
Small Cause Court, with powers of Subordinate Judge of Cawnpore, dated the 28(h 
September 1896, confirming a decree of Babu Bsnke Behari Lai, Munsif of Fatebpur, 
dialed tbe 2nd July 1998. 

(1) 16 0. 647. 

(8) 20 A. 311. 
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his application as an application for execution of the decree, to be put 
into possession of a certain share of the property in suit. To this appli- 
cation the defendants filed several objections and, as regards a portion 
of the property, consisting of houses, asked that, instead of their being 
partitioned, he might be allowed to pay compensation to the plaintiff. 
The plaintiff declined to accept compensation, and the Court (Munsif of 
Fatehpur) held on this point that Act No. IV of 1893 did not apply where 
a decree had been passed. The defendants appealed to tbe Subordinate 
Judge who dismissed the appeal. The Subordinate Judge as to the defend- 
ants’ plea under Act No. IV of 1893, recorded the following order : — “ In 
this case a decree for partition has already been passed. A Court executing 
the decree is bound by its terms. No additions or alterations can be made 
in it. S. 2 of Act No. IV of 1893 cannot apply to this suit. The suit i& 
no longer pending. A decree has already been passed.” 

The defendants appealed to the High Court. 

Maulvi Ghulam Mujtaba, for the appellants. 

Mr. Abdul Majid, for the respondent. 


JUDGMENT. 

Buekitt, J. — The decision of the Subordinate Judge in this case is 
entirely wrong, and if the Subordinate Judge had taken the trouble of read- 
ing the cases of Shah Muhaiyiniad Khan v. Hanwant Singh (1), and the subse- 
quent case of Zubaida Jan v. Mvhammad Taiei (2), both of which were 
published some months before the judgment under appeal, he would have 
avoided falling into the mistake he has made in this case The Subor- 
dinate Judge evidently is under the impression that a final decree in this 
partition case has been passed, in that he is wrong. A final decree has 
not been passed. As explained in the two cases referred to above, a decree 
declaring the rights of the parties, i. e., a decree declaring that the appli- 
cant for partition is entitled on partition, [411] to a specific share in cer- 
tain immoveable property is all that has been done up to the present. The 
application now made to the Court has been wrongly made as an appli- 
cation for execution of that decree, and has been treated by the 
Com’t as an application for execution. The application ought to have 
been treated as an application to the Court to go on with and complete 
the decree declaring the rights of the parties by anpointing au amin to 
prepare a scheme of partition for approval by the Court, as explained in 
the two cases mentioned above. It is only after a decree has been made 
by tbe Court expressing its approval of the partition scheme that there is 
any decree capable of execution as a partition decree. The Court below 
was therefore wrong in bolding that the proceedirgs before it were 
proceedings in execution, and that it could do nothing more in the 
case. Tbe present appeal is concerned with the refusal of the Courts 
below to accede to an application made under the provisions of Act 
No. IV of 1893. Under s. 10 of the Act the application should have 
been entertained by the Court. This suit no doubt was instituted before 
the Act came into fvirce, but s. 10 of the Act provides that the Act shall 
apply to suits instituted before the commencement of the Act in which 
no scheme for the partition of the property has been finally approved by 
the Court. In this case do such scheme has been approved, for the very 
good reason that, the Court not yet having drawn up the second portion 
of its decree, no such scheme has ever been prepared or submitted for its 

(1) 20 A. 311. (2) 18 A.W.N. (1898) 99. 
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approval. The decision of the lower appellate Court is wrong, and badly 
wrong, from beginning to end. 

I allow this appeal. I set aside with costs, the decree of the lower 
Court, and I remand the case to that Court for decision on the merits. 

Appeal decreed and cause remanded. 


21 A. 412 (P.C.) = 1 Bom. L. R. 311=3 G.W.N. 454 = 26 I.A. 153 = 7 Sar. P.C J. 474* 

[412] PRIVY COUNCIL. 

Present ; 

Lords Hobhouse, Macnaghten and Morris, and Sir Bichard Couch. 

[On appeal from the High Court for the North-Western 

Frovinces at Allahabad.^ 


Bhagwan Singh and others [Plaintiffs) v. Bhagwan Singh. 

MINOR, AND OTHERS [Defendants). 

[18th and 22nd Novembei, 1898 and 11th March. 1899.] 

Hindu law — Invalidity of the adoption of a sister's son, mother's sister's son, and of a 
daughter's son. 

The adoption of a moiher’s sister’s s.tu by a Hindu of any of the three rege- 
nerate classes, Bfabman, Kshatnya, and Vaisiya, equally with the adoption of 
a daughter’s* .-*00 or a sister’s eon, is contrary to law and void. The ancient texts 
condemniug such aloptions are not only admonitions, hut have been judicially 
decided to oe prohibitions of law for such a length of time that it is now not 
competent to a Court to treat them as open to question in this respect. 

The judgment m The Collector of Madura v. Moottoo Rainalxnga Sathupalhy (1) 
gives no countenance to the conclusion that in order to bring a case underany 
rule of law, laid down by recognised authority for Hindus generally, evidence 
mu-*t be given of actual events to show that in point of fact the people subject 
to that gener tl law regulate tbeir lives by it. 

rP 24 A. 195 (1971=22 A.W.N. 11902) 10 ; 28 A. 4ft8 (P C.l=3 A.L J. 415 = 8 Bom. L- 
R. 402 = 3 O.L.J. 694 = 10 C.W.N. 730 = 1 M L.T. J7l =33 I.A. 97 ; 7 lod.Cas. 418 ; 
R., 29 A. 496 = 4 A.L.J. 407 = A.W.N. (IbUT) 12i ; 32 B. 610=10 Bom. L R. 948 ; 
34 B. 491 (4951 = 11 Bom. L.R. 1172 = 4 Ind. Cas 277; 4 Bom. L.R. 140; 113 
P.LR. 1908 = 53 PW.R. 1908; I P.L R. 1909 = 68 P.R. 1909 = 58 P.W R. 
1909 = 2 Ind. Cas. 976; 88 B.R. 1912 = 218 P.L.R. 1912 = 230 P.W.R. 1912 
= 17 Ind. Cas. 36 (37J; D, 27 A. 417=2 A L.J. 36 = A.W.N. (1905) 20; 107 P.L. 
R. 1901] 

Appeal from a decree (27th June 1895) of the High Court, reversing 
a decree (23rd September 1892) of the Subordinate Judge of Cawnpore, 
and remanding the suit under s. 562, Civil Procedure, for trial on the 
merits. 

The suit out of which this appeal arose was brought by the appel- 
lants, zamindars of zilla Cawnpore, on the 3rd May 1892. They claimed 
as reversioners entitled to the estate of Madho Siogh, who died childless 
on the 27th July, 1890, leaving the second deiendant his widow, and 
having on the 23rd June of that year adopted the first defendant, a minor. 
Their claim was for a declaration that the alleged adoption of the appellant 
by Madho Singh was void and ineffectual on the ground that the boy, first 
defendant and now first respondent, was the son of the sister of Madho 
Singh’s mother. 

The parties were Thakurs, members of the regenerate class of 
Kshatriyas. It w as not alleged that this adoption was valid by any custom 

(l) 12 M, I.A. 397 (437). 
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prevailing in the caste or in the locality to which the [413] parties 
belonged. The question on this appeal was whether with reference to 
the Hindu law governing adoption it was valid ; aod it was not disputed, 
but conceded in tne appellate Court below, that the principles which applied 
to the question of the adoption of a daughter’s son. or of a sister’s son or 
of a m other’s sister’s son. aoulied equally to the adoption of a son of any 
of the three. .\s regarded the above there was no divergence between the 
Mitakshara school and the other schools of Hindu Law, the rules affecf;- 
ing febe presen'i qa‘=»'5ticn being alik-» apoUcable in the differenf. schools. 
This was stated in the judgment of Baoerji, J.; and also that there was 
no difference as regarded the application of these rules between Brahmans, 
Kshatriyas, and Vais’ yas. The material defence was that the probibition 
in the Hindu law was “ merely directory.” Its breach was reprehensi- 
ble. but it was not such that the adoption would be invalidated when 
once made. 

The Subordinate Judge decreed in favour of the plaintiffs on the 
ground that the adoption was altogether illegal. He referred to Parbati 
V. Sundar (1). 

In appeal the question was referred by the Division Bench (Tyrrell 
and Knox, JJ.) for the opinion of the Full Bench (Edge, C. J, Knox, 
Blair, Banerji, Burkit', and Aikman, JJ.), — whether the adoption, by a 
Hindu, a Kshatriya, of one of the three regenerate classes, subject to the 
law of the Mitakshara, of the son of his mother’s sister, was, 
according to that law, valid or invalid. The referring order stated that it 
was not alleged that the»adoption was valid according to any special cus- 
tom prevailing in the caste or iu the locality, to which the parties belonged. 

The Full Bench delivered their judgments on the 27th June 1895. 
Edge, C.J., and Knox, Blair and Burkitt, JJ., were of opinion that the 
adoption in question was not shown to be “ prohibited or illegal by the law 
of the Benares school, which applies in these Provinces and to the 
parties,” and held that the adoption was not prohibited in the sense of its 
being illegal and void. 

[414] On the other band, Banerji and Aikman. JJ., considered that 
the adoption of a mother’s sister’s son was contrary to the Hindu law 
applicable to the case, and had nob been shown to be sanctioned by arty 
special usage of the caste to which that son belonged. The two principal 
judgrneots were those of the Chief Justice and of Banerji, J., and all the 
judgments are reported in the Indian Law Reports, 17 All., 294. 

All were agreed that amongst Sudras such an adoption was per- 
missible. Bub that in regard to its prohibition, if that were absolute, 
Brahmans, Kshatriyas and Vaisiyas, or the three twice-born classes, were 
subject to it. And that the Dabtaka Mimamsaand the Dattaka Chandrika, 
both contained the injunction against it. 

Mr. H. Cowell for the appellant argued that the judgments of the 
minority of the Full Bench were right. The prohibition of the adoption 
of a sister’s son, and of the sons of other female relations of the 
adopter adnaitted to be in the like case had been established, as appli- 
cable to three regenerate classes, under early texts in the written Hindu 
law, repeated by the Commentators, and accepted by the Courts of law. 
The prohibition was acknowledged by all the different schools. The 
approval of the Judicial Committee had been intimated.. The exceptions 
were in regard to proved custom, to the contrary. The general rule 

(D 8 A. 1. 
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had been enforced ever since 1815, when such an adoption had been con- 
tested. In Bengal the first decision to that effect was in Kora Shunko 
Takoor v. Beebee Munee (1). Afterwards in the North-West came Shib 
halt V. Bishtimber (2) ; Musamjnat Battas Kuar v. Lachman Sirujh (3) : 
Parbati v, Sundar (4). The following cases appeared to be contrary, 
but their effect could be explained away. The first was Ramchunder 
Chalterjea v. Stimboo Ckunder Ckatterjca (5), a case in which the doc- 
trine laid down was sooo overruled, as shown in Sir F. Macnaghten’s 
CoDsid. on Hind. L. 166, 168. The next was in 1808, case No. 12 in Sir 
W. Macnaghten’s 2 Hind. L. 85, regarded as a case in which the 
[415] parties were Sudras. The third was in 1837, the case of an 
adopted son in the Kritrima form, who was the son of the adopter’s 
sister (6). 

In Madras there were Narasammal v. Bala Ravia Chariu patia H) ; 
Jivani Bhai v. Jivu Bhaz (8); Gopalayyan v. Rayhupatiayyan (9); 
Minakchi v. Ramanada (10) ; the decision of a Full Bench. Two cases 
allowing the adoption in question, Eranjoli Illath Vishnu Natnhudri v. 
Eranjoli Illath Krishnan Nanibudri (ll) and Vayidinada v. Appu (12) 
were decided upon proof of a special custom in favour of it. The cases in 
Bombay were Haebut Rao 2Iankur v. Gohind Rao Mayikur (13) ; Gopal 
Narhar Safray v. Ranviant Ganesh Sa/ray (14) ; Bhargirthi Bui v Radha 
Bai (15). Afterwards came the Full Bench decision in Wa7na7i Rnghupati 
Bova V. Krishnajt Kashiraj Bova (16), Looking to the Calcutta decisions 
would be found Rajendro Narain Lahorec v. Saroda Soonduree Debee (17) ; 
and Uma Sioiker Moitro v. Kali Komul Mo2H7ndar (18) ; showing the 
two Mimamsas to be highly esteemed. 

No judgment upon the question, raised directly on appeal, had been 
passed by the Judicial Committee yet ; but there wa-i a distinct intimation 
of their opinion upon the point in Sztndar v. Parbati (19), where the Com- 
mittee, had it been necessary to determine it, would have had “ probably 
little difficulty in accepting the opinion that a Brahman cannot lawfully 
adopt his sister’s son.” This point was treated as settled in Lala 
Narani Das v. Lala Ravianuj Dayal (20). He showed that in RamaUnga 
Pillai V. Sadasiva Pillai (21), whers the adoption had been admitted, the 
question had arisen am )«ig Sudras, and nor., as the report stated, among 
Vaisiyas, and referred lo Jivani Bhai v. Jiva Bhai (22). 

[416] Even if the question should be treated as an open one, and his 
main argument was that it was not, after so many years of decision 
against such adoptions, the result left was that the wliole controversy 
rested upon the effect of the Dactaka Mimamsa, s. II, paras. 2, 74, 91, 
94, 107, 108, and s, V, paras. 16, 20: and of the Dattaka Chaodrika, 
s. I, paras. 11,17, and s. II, paras. 7,8. The authority of Sakala was 
there given. On this there were the writings of Mr. Mandlik. pp. 8, 13 and 
15; and of West and Buhler, p. 28. For the text of Saunaka, he referred to 
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(9i 7 M. H. C. R. 250. 

(11) 7 M. 8. 
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Manu, Instit. Chapter III, v. 16# And on this he cited Oooman Dutt v. 
Kiinhaya Sbigh (l). Sakala’s text was conclusive, even applying Jaimini's 
rule that giving a reason in the text was an indication of an admonition 
not amounting to law. Tbe text of Saunaka had not been shown to 
have been misconstrued by the authors of the Mimamsas. In regard to 
the only authority suggested as supporting the disregard of the rule, that 
of Yama, be referred to that part of the judgment of Banerji, J., which 
stated that the alleged text was not found in the Yama Smnti or Sanhita; 
or other Dharma Shastra. He referred to the Sarasvati Vilasa, tran- 
slated hy Foulkes, edition of 1881, which, he said, did not contain this 
text. He referred also to Mandlik, p. 483, and to the Tagore law 
lectures for 1888, p. 334, by the Shastri, Golap Chandra Sircar. Their 
criticisms, he argued, could not be altogether accepted. The two Mimamsas 
there criticized were considered in all the Schools of Hindu law, and all 
over India, to be of great authority although comparatively modern. The 
general opinion of the Dattaka Mimamsa might be taken to be the same 
as that expressed in its favour by Sir F.W. and Sir W. H., Macnaghten, 
by Colebrooke, Sutherland and Si range, and by many native Judges in 
their judgments. Eight treatises written by native authors had been pro- 
duced in the Court helow supporting the opinion that the precept in the 
Shastras was a complete and legal prohibition against adopting a sister’s 
son. And he referred to Ravyama v. Alchama (2) ; and The Collector 
[417] of Madura v. Moottoo liamoHnqa Sathupatky (3) ; as showing that 
the Dattaka Mimamsa was a work to which weight was attributed. 

He submitted that no reason had been assigned for disregarding the 
text of Sakala : that no valid reason had been given for holding the text 
of Saunaka to have been misconstrued by Nanda Pandita : that the text 
of Yama, as to the point, had not been cited by any commentator, or 
shown to have been adopted by any school of Hindu law: and that no 
sufficient reason had been given for refusing to accept the authcKity of 
the Dittaka Mimamsa and the Dattaka Ohandrika, which had been 
hitherto everywhere recognised. 

Afterwards, on the 13 th March. 1899, their Lordships’ judgment was 
delivered by : — 

JUDGMENT. 

Lord HobhoUSE. — There are no facts in dispute in this case. The 
plaintiffs now appellants brought the suit to establish their tide as rever- 
sionary heirs of Madho Singh as against the first defendant, a boy who 
was adopted by him in the Dattaka form. The boy is the natural son of 
Madbo’s mothers’ sister. The sole question is whether the adoption of 
such a relation is allowed by Hindu law. The Subordinate Judge held 
that it is not allowed. A Full Bench of six Judges of the High Court 
has decided that it is allowed. Four judges, vh.. Chief Justice Edge, and 
Justices Knox. Blair and Burkitt being of that opinion against Justices 
Banerji and Aikman who are of the contrary^ opinion. Their Lordships 
are under tbe disadvantage of hearing the case without any help from the 
respondents who have not appeared. But this disadvantage is much 
lessened by the elaborate fulness of the reasons assigned by Chhf Justice 
Edge for the conclusion which be reached in favour of the respondent. 


m (1822) 3 Sol. Rep. 201 = 6 I. D. (0.8.) 820. 
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The question is of the same nature as that which has just been dis- 
posed of in the preceding oases from Madras and Allahabad. Bub 
it depends upon a different set of texts and the course of decision in 
India has been very different. It is agreed [418] on all hands 
that the prohibition contended for extends only to the three twice-born 
niasses, and not to the most numerous class of all, the Sudras. The par- 
ties here are Kshatriyas governed by the Benares school of law. It is 
also agreed that, as regards capability to be adopted, the sons of sisters, 
sons of daughters, and sons of maternal aunts, stand on the same foot- 
ing, and that the authorities which apply to any of these classes npply 
to all. 

The oldest original texts bearing on the point are contained in the 
Dattaka Chandrika. To s. I, para. 11 of that work the author quot- 
es the ancient sage Sakala to the following effect. After mentioning 
certain relatives to whom preference should be given in adoption among 
the regener^ite tribes, he says : — “ If such exist not, let him adopt one born 
in another family, except a daughter’s son and a sister’s son and the son 
of the mother’s sister.” 

In para. 17 of the same section the same work quotes the sage 
Saunaka who, after pointing out from what »dasses adoptions should be 
made, says : — “ But a daughter’s son and a sister’s son are affiliated by 
Sudras. Bor the three superior tribes a sister’s son is nowhere mentioned 
as a son.” 

In s. II, paras. 7 and 8, after quoting from Siunaka tlie ex- 
pression that the adopted boy should bear the reflection of a son, the 
author adds : — “ The resemblance of a son, or in other words the c^pa- 
bilitv to have been begotten by the adopter, through apnointmeot and '-o 
forth." 

Nanda Pandita, the author of the Dattaka Mimamsa, writing in the 
early part of the 17th century, some centuries later than the conjectured 
date of the Dattaka Chandrika, gives the same quotations from Sakala 
and Saunaka and similar comments upon them. (S. II, arts. 74, 107, 108 ; 
8. V, arts. 16 to 20.) 

Their Lordships have mentioned in the prior adoption ca=es the 
views of Mr. Justice Kn )x as to the authority of the two Dattaka trea - 
tises just quoted. In the present case the learned Chief Justice Edge 
takes even more disparaging vi'*ws of their [419] authority ; denying, 
if their Lordships rightly understand him, tha*’- th^se works have been 
recognised as any authority at all in the Benares school of law. If 
there were anything to show that in the Benares school of law 
these works had been excluded or rejected, that would have to be 
considered. But their authority has been affirmed as part of the general 
Hindu law, founded on the Smritis as the source from whence all schools 
of Hindu law derive theT pr cepts. In Doctor Jolly’s Tagore Lecture of 
1883 that learned writer says : — “ The Dattaka Mimamsa and Datt>jka 
Chandrika have furnished almost exclusively the scanty basis on which 
the modern law of adoption has been based.” Both works have been 
received in Courts of Law including this Board as high authority. In 
lianc/nma v. Atchama (l) Lord Kingsdown says: “they enjoy, as we 
understand, the highest reputation throughout India.” In 12 Moore, 
p. 437. Sir .Tnmes Colvile quotes, with assent, the opinion of Sir William 
Macnaghten, that both works are respected all over India, that when they 
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differ the Chandrika is adhered to in Bengal and by the Southern Jurist*, 
while the Mimamsa is held to be an infallible guide in the Provinces o£ 
Mithila and Benares. To call it infallible is too strong an expression, 
and the estimates of Sutherland of West and Buhler seem nearer the true 
mark; but it is clear that both works must be accepted as bearing high 
authority for so long a time that they have become embedded in the general 
law. 

The learned Chief Justice then objects that the texts of the two 
Rishis are detached from their context and so are rendered of no value; 
and that as regards Sakala there is no information where the writer of the 
Chandrika obtained his text, and that its genuineness is doubtful. This 
objection is strengthened by the fact that the greatest of the sages do not 
mention anv such prohibition ; neither Manu nor Vashistha nor Yajna- 
valkya nor Narada; while one ancient saee called the holy Yama, ex- 
pressly asserts the right to adopt a sister’s son. Those objections must 
[420] receive the same answer. It may be true, though it is impossible 
now to say, that the Dattaka Chandrika is the sole authority for the texts 
there quoted and afterwards copied by Nanda Pandita; but it still remains 
the fact that the texts have been so quoted for several centuries and have 
so been received into the body of Hindu liaw. 

Taking then the texts as they are given, and adding to them such weight 
as the commentators possess, what is enjoined by them? The learned 
Chief Justice points out that Saunaka may mean a legal prohibition, or 
a moral admonition, or merely to sfate a fact, or to indicate a preference 
for daughters’ and sisters’ sons among Sudras. Certainly, if the question 
were new, the learned Judge’s argument would have to bs very carefully 
weighed before it could be rejected. Much of the reasoning which has 
prevailed with their Lordships in the prior cases would apply to this case; 
and on some points, such as the silence of other great law-givers and the 
exintence of a sacred text in an opposite sense, with greater force. But 
their Lor Iships hnd an antefedent difficulty ; for they have to consider 
whether the present question can be treated as an open one. 

It is not necessary to state in detail the course of decisions in India, 
because t-here is hardly any conflict in them and they are fully stated in the 
judgments below.’'' In 1808 there was a decision on a case Irom _Mirza- 
pur m favour of the validity of these disputed adoptions ; but it is pro- 
bable that the parties were Sudras, as Sir William Macnaghten thought 
they were. There was a decision in 1810 between Brahmans where an 
adoption of a sister’s son was held valid But Sir Francis Macnaghten 
tells us that it was overruled in some subsequent proceeding which is nob 
specified. In every other case that has since occurred, when the question 
has arisen between members of the three regenerate classes, and the 
adoption has been in the Dattaka form, the decision has been against its 
validity. The cases have occurred in all parts of India and all 
the High Courts have agreed. In making this general statement 
their Lordships have not overlooked the case decided [421] by the 
Bombay High Court in 1867 (1). Chief Justice Edge considers that, 
though the parties really were Sudras, the learned Judges thought they 
belonged to one of the twice-born classes, and so lent their authority to^ 
an adoption of a mother’s sister’s son among one of those classes.. 

* 17 A. 294. 

(1)4 B.H.C.R. 130. 
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But though there was some argument as to the true caste, their Lord- 
ships find nothing in the judgment to show that the Judges thought 
the caste to be other than it really was. Nor was the decision treat- 
ed as a standing in the way of a subsequent decision in 1879* by 
the same High Court, which affirmed the invalidity of such marriages 
in the regenerate classeg. 

The arguments by which the learned Chief Justice seeks to with- 
draw this case from so strong a current of decision rest entirely on the 
peculiarity which in his opinion attaches to the Benares school of law. 
He does indeed subject the decided cases to a minute and able examina- 
tion with a view of ascertaining the precise bearing of each and of attenuat- 
ing its force. But the general result at which he arrives does not 
substantially vary from that which is arrived at by the minority of the 
Court, and which is above stated. That being so, he puts the case in 
this way : — 

“ The parties in this case are Kshatriyas and are governed by the 
" Benares school of Hindu law. As Kshatriyas they belong to orie of 
“ the three regenerate classes of Hindus. What we have to ascertain is, 
“ does the Hindu law, as accepted by the Benares school, prohibit the 
“ adoption by a Kshatriya of the son of bis mother’s sister, in the sense of 
“ making such an adoption illegal and void. 

“ It has not been suggested that there is any evidence in this suit of 
“ any usage in these provinces by which the adoption in the Dattaka form 
“ of the son of a sister of the mother of the adopter, or of liis sister’s son 
“or of his daughter’s son, amongst any of the three regenerate classes is 
“ either recognised as valid or prohibited as illegal. Neither side in this 
“case has iJeadedor relied upon any custom or usage.’’ 

[422j The learned Chief Justice then ties the plaintiffs down to the 
obligation of showing a custom to prohibit the adoptions in question ; and 
on each decided case he nuts the test question whether it is founded on proof 
of such a custom among the regenerate classes governed by the Benares 
school of law. In this position he considers that he is supported by a 
passage in the judgment of this Board delivered by Sir James Colvilo in 
the case of the Collector of Madura Mootoo Bamaliima [1). Ibis as 
follows : — “ The duty, therefore, of a European Judge who is under the 
“ obligation to administer Hindu law is not so much to inquire whether a 
“ disputed doctrine is fairly deducible from the earliest authorities as 
“ whether it has been received by the particular school which governs the 
“ district with which he has to deal, and has there been sanctioned by usage. 
“ For under the Hindu system of law clear proof of usage will outweigh 
“ the written text of the law.” The principle deduced by the learned 
Chief Justice from this passage and applied to the present case would 
have very far-reaching consequences; and in their Lordships’ opinion it is 
not a sound principle, nor is it properly deducible from the language of 
this Board. 

In that judgment Sir James Colvile was dealing with the question 
whether a widow could adopt a son to her husband without his express 
authority. That is a point in the law of adoption on which legal autho- 
rities in different parts of India, all starting from the same sacred texts, 
have branched off into an extraordinary variety of conclusions; each 
marked enough and prevalent enough in its own sphere to be ascribed to 
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some recognised school of law. Sir James Colvile addresses himself firsfc 
to show how these schools came into being, and secondly, to specify 
books of the highest authority in them. It is in the course of this 
exposition that the sentences just quoted occur, as also the opinion 
before quoted with reference to the authority of the Dattaka Chan- 
drika and of the work of Nanda Pandita. The decision of the 
Board was that the power claimed for the widow was [423] con- 
ferred on her by the school of law dominant in the Dravida country 
from whence the appeal came. But that law was ascertained by 
the usual methods of ascertaining general law; by reference to authorita- 
tive text books, to judicial decisions, and to the opinions of pandits. These 
authorities were found to be suflBcient proof of the general Hindu law pre- 
vailing over large tracts of country and populous communities. Anybody 
living among them must be taken to fall under those general rules of law 
unless he could show some valid local, tribal, or family custom to the 
contrary. It was necessary for this Board to refer to the differences of 
schools of law, because the authorities of the recognised Bengal school 
denied the power which those of Southern India affirmed. The whole 
passage is framed with reference to the fact that different schools were 
found to take different views of the general law on the point before the 
Board. But their judgment gives no countenance to the conclusion that 
in order to bring a case under any rule of law laid down by recognised 
authority for Hindus generally, evidence must be given of actual events to 
show that in point of fact the people subject to that general law regulate 
their lives by it. Special customs may be pleaded by way of exception, 
which it is proper to prove by evidence of what actually is done. In this 
case the learned Chief Justice tells us that there is no suggestion of a 
special custom. That being so he seems to have inverted the processes 
by which law is ascertained. 

The rule of law asserted by the plaintiffs in this case is derived in the 
first place from the sacred texts which underlie all Hindu law ; and, 
secondly, from books of high authority in the Benares school as well as in 
others. It has been affirmed by Courts of Justice in all parts of India 
and in many law suits in which the parties were subject to the law of the 
Mitakshara, which is of the highest authority in the Benares school. It 
has been so affirmed and applied in general terms, and not as confined to 
a particular school. It is not shown or even asserted that there is any 
thing peculiar in the Benares school to make this rule [424] inconsistent 
with its principles. It seems to their Lordships that to put one who 
asserts a rule of law under the necessity of proving that in point of fact 
the community living under the system of which it forms part is acting 
upon it, or defeat him by assertions that it has not been universally 
accepted or acted on, would go far to deny the existence of any general 
Hindu law, and to disregard the broad foundations which are common to 
all schools, though divergencies have grown out of them. 

Their Lordships do not inquire whether the views so earnestly 
maintained by the learned Chief Justice upon the construction of the 
disputed texts might have been successfully maintained at the beginning of 
this century. For 80 or 90 years there has been a steady current of 
authority one way, in all parts of India. It has been decided that the 
precepts condemning adoptions such as the one made in this case are n 0 ||» 
monitory only, but are positive prohibitions, and that their effect is to 
make such adoptions wholly void. That has been settled in such a way 
and for such a length of time as to make it incompetent to a Court of 
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Justice to treat the question now as an open one. Their Lordships will 
humbly advise Her Majesty to reverse the decree appealed from, and to 
restore that of the Subordinate Judge, with costs in both Courts. The 
respondents must also pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellants: — Messrs. Ranken, Ford, Ford and 
Chester. 
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E,\m Dayal (Defendant) v. Madan Mohan Lal (Plaintiff).*' 

[29th May. 1899.) 

Res jadicAta — Civil Procedure Code, s, 13, Expl. Ill — Suit for possession of land 
and mesne prohts past and future — Future mesne profits not granted — Subsequent 
suit for such future mesne profits not barred. 

Held that where a suit has boon brought for possession of immoveable pro* 
petty and for mesoe profits both before and after suit, the mere omission of 
the Court to adjudicate upon the claim for future mesne profits will not, by 
reason of s. 13, Expl. Ill, of the Code of Civil Procedure, operate as a bar 
to a subsequent suit for mesne profits accruing due after the institution of the 
former suit. MonMo/iun Sirkar v. TheSecretarp of State for India in Council (1), 
followed. Jiban Das Oswal v. Durga Pershad Adhikari (2) : Pratab Chandra 
Burua V. fian»Stpamamai/»(3) ; Juiius v. The Bishop of Ox^ord'4( ; In re Bakerib) ; 
Bhivrav v. Sitaram (6i and Thyila Kandi Ummatha v. Thyila Kandi Cheria 
Kunhamed (7), referred to ; Ramabhadra v. Jagannatha (8), discussed. Narain 
Das V. Khan Singh (9i overruled. 

tP.. 32 C.118 (122) ; R., 2 N.L.R. 91 (92« ; D., 30 A. 225 = 5 A.L.J. 192 = A.\V.N. 
(1908) 96 ; 25 B. 115 (125. 126», 34 0. 223 = 5 C.L.J. 192 (200).] 

This was a suit for the recovery of mesne orofits of certain zamindari 
property for the year 1301 Fasli, i.e., from the 26bh of September 1893 to 
the 14th of September 1894. 

The facts of the case are as follows : — 

The plaintiff had brought a previous suit against the same defendant 
on the 5th of December 1893 claiming possession of a share of zamindari 
property and of a dwelling-house. He also claimed mesne profits as 
follows, — first, mesne profits for 1298 to 1300 Fasli, both years inclusive, 
and, secondly, future mesne profits, that is, mesue profits from the date 
of the institution of the suit up to the date when possession of the proper- 
ty should be [426] delivered to him. The decree in that suit was passed 
on the 6bh of June 1894. It awarded bo the plaintiff possession of both 
the properties claimed, and awarded mesoe profits up to the 25th September 
1893. Then followed the words : — “ The rest of the claim is dismissed.” 
The plaintiff subsequently filed the present suit claiming mesne profits 
subsequent to the 25th of September as stated above. The defendant 

* Second Appeal No. 920 of 1896, from a decree of Babu Madbo Daa, Subordinate 
Judge of Bareilly, dated the 20bh Augusc 1896, confirming a decree of Pandit Girraj 
'Kiahor Dat, Muosif of Bareilly, dated the 27ih June 1896 . 

(1) 17 0. 968. (21 21 0. 262. (3) 4 B L. R. 113. 

(4) (1880) L. B. 5 App. Oas. 214. (5) (1890) L. R. 44 Ch. D. 262. 

(6) 19 B 632. (7) 4 M. 308. (8) 14 M. 328. 

(9) 4 A.W.N. (1884) 159. 
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resisted the suit on the ground that the claim for furture mesne profits 
was barred by the operation of s. 13, Expl. Ill, of the Civil Procedure 
Code, the claim for future mesne profits in the former suit not having 
been dealt with, and therefore by implication having been refused. It 
should be noted, as stated hereafter in the judgment, that the order in 
the decree above quoted — “ The rest of the claim is dismissed” — did not 
refer to the claim for future mesne profits but to a portion of the mesne 
profits claimed for a period before suit. 

The Court of first instance (Munsif of Bareilly) overruled the defend- 
ant’s plea of res judicata and gave judgment for the plaintiff, though for a 
sum less than that which he claimed. On appeal the lower appellate 
Court (Subordinate Judge) upheld the decree of the Munsif and dismissed 
the appeal. The defendant thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellant, contended that the 
present suit was barred by the rule of res judicata. In the former suit for 
possession between the same parties, the mesne profits between the date of 
suit and the date when possession of the property should be delivered to 
the plaintiff had been expressly claimed. The decree after giving certain 
reliefs went on to say : — “ The rest of the claim be dismissed.” This was 
an express refusal of the relief relating to future mesne profits. Even if 
it be not so, Expl. Ill to s. 13 would bar a claim like the present, 
because in the former suit it was a relief claimed in the plaint which 
was not granted by the decree and for the purposes of res judicata 
must be deemed to have been refused. This position is supported by a 
ruling of this Court [427] directly in point — Narain Das v. Khan Singh (1) 
— where the learned Judges held that Expl. Ill to s. 13, would bar a suit 
for mesne profits where in a former suit subsequent mesne profits had been 
asked for in the plaint and nothing was said about them in the decree. 
S. 211 and the last paragraph but one of s. 244 of the Code in order to 
make them consistent with Expl. Ill to s. 13 should be read as 
applying only to cases where the plaint does not claim mesne profits 
accruing after the institution of the suit. The same principle is also laid 
down in the case of Raviabhadra v. Jagannatha (2). \Vhen wasilat is 
claimed without further specification, it means mesne profits up to the 
date of delivery of possession, see Fakhir-ud-din Mahomed Ahsan 
Chowdhry v. Official Trustee of Bengal (3) also Puran Chand v. Roy 


Radha Kishen (4). 

A contrary view has been taken in Mon AloJnin Sirkar v. The Secre- 
tary of State for hulia in Council (5) and in Jiban Das Osteal v. Durga 
Pershad Adhikari (6). The latter of these cases has no bearing on the 
present case as there no future mesne profits were claimed. The ruling 
in I. L. E., 17 Calcutta, is a doubtful one. On general principles a suit 
for future mesne profits would lie in cases where the plaintiff simply asks 
for possession, but in cases where future mesne profits are claimed and 
the decree expressly refuses them or is silent with reference to them no 
subsequent suit wull lie. See also Anund Chunder Pal v. Punchoo Lai 
Soobalah (7), Maxwell on the interpretation of statutes (2nd edition) 
p. 286, and Jtdius v. The Bishop of Oxford (8). 

Mr. S. Sinha, for the respondent. 

In the first place the clause in the decree — “ the rest of the claim 
is dismissed,” — if construed in conformity with the judgment, clearly 
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(4) 19 0. 132. 

(7) 14 W. R. (P.B.) 33 (36). 


(2) 14 M. 328. (3) 8 1. A. 197. 
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refers, nob to any mesne profits after the date of the suit, [428] but 
to the mesne profits claimed for the period before suit in excess of the 
sum to which the Court, in the previous suit, considered the plaintiff to 
be entitled. 

But even supposing that the clause refers, as contended by the other 
side, to the mesne profits that mig it have accrued after the date of suit, 
still the present suit cannot be held to be birred, as Expl. Ill to 
8. 13 of the Code of Civil Procedure can have no reference to a case of this 
kind. The case of Narain Das v. Khan Sinrfh (1), relied upon by the 
appellants, does not laydown the law on the point correctly, and is in 
conflict with the decision of the Calcutta High Court in Mon Mohiui 
Sirkar v. The Secretary of State for ItuUa in Council (2) and of the Madras 
High Court in v. Jayannatha (3). The learned Judges who 

decided the case of Karain Das v. Khan Sinyh seem to have been led bo 
hold as they have done, under the impression that but for their so holding 
there would be an inconsistency between ss. 211 and 244 (penultimate 
paragraph), and Expl. Ill to s. 13. That view, it is submitted, is 
nob correct, on the ground — supported by the C-ilcutta and M ulras cases 
above referred to — that tin mesne profits after the date of the suit could 
not be said to form uart of the plaintiff’s cause of action, as he was nob 
entitled to claim as a matter of right what had nob accrued duo at the 
date of the institution of the suit. In fact, had it nob been for the 
provisions of s. 211, which e lables a plaintiff to claim m3sne profits 
which might accrue in the future, and the object of which is merely to 
avoid multiplicity suits, it would nob h ive been open to the plaintiff 
to claim future mesne profits at all. 

Now s. 211 is not mandatory bur. merely an enabling and permissive 
section, which gives the Court only a discretionary power which it is free to 
exercise or not as it thinks fin, regard being had bo the circumstances of each 
particular case. The case of/w/«its v. The Bishop o/O.cford {4:), re\\e<\ upon 
by the [429] appellants, lavs down that the party who contends that the 
power givin to a Court by an enabling provision, sucli as the word may ’’ 
imports, is to be regarded as an imperative obligation should prove 
that contention. Th-*re is nothing to show that in enacting s. 211 
the Legislature intend that the courts wore not free to exercise their 
discretion in granting or refusing a relief claimed in the plaint as to future 
mesne profits. That being so, the dismiss il of a claim for future mesne 
profits cannot be said to be barred by reason of Expl. Ill to s. 13, 
as the words “ relief claimed ” in the explanation can only be taken to 
apply to what has actually accrued to the plaintiff, that is, what the 
plaintiff could claim as a matter of right, as included in his cause of action, 
nob to something which he could only claim as an appeal to the discretion- 
ary power of the Court, which might be granted or refused. 

JUDGMENT. 

Strachey, C.J. — The plaintiff in this case claimed a sum of money 
in respect of the mesne profits of a zamindari proporty for the year 1301 
Fasli, that is to say. from the 26th September, 1893 to the 14th Septem- 
ber, 1894. The suit was instituted in June 1896. In defence to the suit 
it was pleaded that inasmuch as the mesne profits claimed in the suit had 
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been expressly claimed in a previous suit, and had not been allowed in that^ 
suit, the claim was barred as res judicata by virtue of Expl. Ill to 
s. 13 of the Code of Civil Procedure. That tlea was overruled by both the 
lower Courts. It is again raised by the defendant in his Second Appeal 
to this Court. The onlv Question which we have to decide is whether the 
Courts ought to have held the suit to be barred by s. 13 of the Code. 

The former suit was brought by the same plaintiff against the same 
defendant on the 5th December, 1893. In the plaint the plaintiff claimed 
to recover possession of the same share of zamindari property, and of a 
dwelling-house. He also claimed mesne profits as follows — first, mesne 
profits for 1298 to 1300 Fasli both years inclusive : and secondly, future 
mesne profits that is, [430] mesne profits from the date of the institution 
of the suit up to the date when possession of the property should be deli- 
vered to him. 

The decree in that suit was passed on the 6th June. 1894. It award- 
ed possession to the plaintiff of both the vroperties claimed. As regards 
mesne profits, it awarded to the plaintiff' a sum of Es. 1,882-9-11, out of 
Rs. 3,089-10-10 which were claimed in the plaint as mesne profits for 
the Fasli years prior to the suit. That is, it awarded mesne profits up to 
the 25th September, 1893. Then followed the words — “The rest of the 
•claim is dismissed.” In the present suit the claim is for mesne profits 
for the year 1301 Fasli, that is, from the 26th September. 1893, to the 
14th September. 1894. in other words, from the date up to which the 
decree in the first suit awarded mesne profits. The contention of the 
defendant is that as in the former suit the plaint included a prayer 
for future mesne profits subsequent to the institution of that suit and 
up to the date of delivery of possession, and as that claim must, in 
view of Expl. HI to s. 13. be deemed to have been refused, the 
plaintiff' cannot now claim any profits subsequent to the institution 
of that suit. 

Before dealing with this contention I must again refer to the terms 
of the decree of the 6th June, 1894. The expression the rest of the 
claim is dismissed ” suggests at first sight that the dismissal expressly 
referred, and was intended to refer, to the claim for mesne profits after the 
institution of the suit. If it did so, then Mie prayer for such future profits 
was ol course expressly refused. We are, however, entitled in construing 
the decree to look at the judgment, and when the judgment is looked at, 

I think it is clear that the Court in using the expression “ the rest of the 
claim is dismissed ” was referring, not to any mesne profits after suit, but 
to the mesne profits claimed for the period before suit in excess of the 
Es. 1,882-9-11, which was all that the Court considered the plaintiff entitl- 
ed to for that period. The judgment further shows that, for some un- 
explained reason the Court was not dealing at all with the claim 
for future mesne profits. It [431] either overlooked that claim or 
purposely refrained from dealing with it. However, if the argument of 
the learned advocate for the appellant is correct, the present claim is none 
the less barred by Expl. Ill to s. 13, because in the former suit it 
was a relief claimed in the plaint which was not expressly granted by' the 
decree, and which, therefore, for the purpose of res judicata must be deemed 
to have been refused. 

This case has been referred to a Full Bench for the purpose of consi- 
dering a ruling of this Court which is directly in point, according to which 
the argument for the appellant would be correct. That is the case of 
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Narain Das v. Khan Singh (1). In that case fcbe learned Judges un- 
doubtedly held that Expl. Ill to s. 13 would bar a suit for mesne 

profits where in a former suit subsequent mesne profits had been asked 
for in the plaint and nothing was said about them in the decree. They 

appear to have thought that s. 211 and the last paragraph but one of 

s. 241 of the Code, in order to make them consistent with Expl. Ill to 
8. 13, must be read as limited to cases where there is no prayer in the 
plaint for mesne profits accruing after the institution of the suit. The 
question is whether that view is right. The conclusion at which I have 
arrived is that Expl. Ill to s. 13 does not apply to a case like this. 
It is necessary to see what was the nature of the claim in the first suit 
to the mesne profits asked for accruing due after the institution of that 
suit. Those mesne profits formed no part of the cause of action on 
which the plahjtiff came into Court. The cause of action on which 
be came into Court was the trespass committed by the withholding 
from him of the possession of land to which he was entitled, and the 
mesne profits corresponding to that cause of action were the profits appro- 
* priated by the defendant during the continuance of that trespass, that is to 
say, mesne profits up to and ending with tiie institution of the suit. In 
the absence of any specific provision in the Code, that is where his 
[432] claim would have bad to stop, he could not in that suit have anti- 
cipated any cause of action which might subsequently have accrued to 
him by the continuance of the trespass, or claimed farther mesne profits 
by way of damages for such subsequent trespass. The object ot s. 211 
was that, in order to avoid multiplicity of suits, a Court in a suit for recovery 
of possessioQ of immoveable property yielding rent or other profit should be 
competent to provide in the decree, not only for the mesne profits for 
which the plaintiff is entitled to sue as forming part of his cause of action, 
that is, mesne profits prior to the suit, but also mesne profits wiiioh, but 
for s. 211, he could not have claimed in the suit at all, mesne profits from 
the institution of the suit until the delivery of possession, or until the 
expiration of three years from the date of the decree, whichever event 
first occurs. 

Now it appears to me thats. 211 is a purely enabling ^^ection and gives 
the Court a discretion to award future mesne profits which it is free to 
exercise or not according to all the circumstances of the particular case. It 
was argued that in cases where a plaintiff expressly asks in his plaint for 
mesne profits after the iostitutioo of the suit, the Court, notwithstanding 
the enabling language of s. 211, has no discretioo in the matter, but is 
bound, if it awards possession of the property, to make a decree for future 
mesne profits in the terms of the section. I do not agree with this argu- 
ment. In the decision of the Full Bench of the Calcutta High Court in 
Pratab Chandra Burua v. Rani Stvarnamayi (2), the Court had to consider 
the language of the corresponding section (s. 196) of the Code of 1859, 
and it was there held that the section was enabling and permissive, and 
only gave the Court a discretionary power. As shown by the case of 
Julius v. The Bishop of Oxford (3) and by the case of In re Baker (4), it 
lies upon the party who contends that the power or authority given to 
a Court by enabling language such as the [433]word “may" is coupled 
with an imperative obligation to use it, to prove that contention. There is 
nothing in my opinion, in s. 211, or in the objects which the Legislature 
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in passing that section had in view, to suggest that a Court acting under 
s. 211 is not free to grant or to refuse a prayer in the plaint for mesne 
profits accruing after the institution of the suit. 

Turning to s. 244 I cannot agree that the penultimate paragraph of 
that section is limited to cases in which the plaint omits to ask for future 
mesne profits. The earlier part of s. 244 refers to oases in which the decree 
deals with mesne profits (a) under s. 212 (6) under s. 211. In those cases, 
as well as in those falling under (c) the questions referred to can only 
be dealt with in execution, and a separate suit is expressly barred. 
The latter portion of the section, on the other hand, refers to cases of 
mesne profits accruing after the institution of the suit, which the decree 
does not deal with, and a separate suit is expressly authorized. The 
learned Judges in Narain Dasv. Khan Singh adopted the construction to 
which I have referred, aoparently because they saw no other way of 
reconciling s. 244 with Expl. Ill of s. 13. The reconciliation which 
I suggest is this. The words “relief claimed” in Expl. Ill apply 
only to something which forms part of the “ claim,” strictly so called, 
that is, something which the plaintiff may claim as of right, some- « 
thing included in His cause of action, and which, if he establishes his cause 
of action, the Court has no discretion to refuse. The words “relief claimed” 
do not, in my opinion, include something which the plaintiff cannot in 
the suit claim as of right, but can only claim in the sense of an appeal to 
the discretion of the Court, and which the Court may refuse in the exer- 
cise of its discretion on grounds of general expediency or otherwise, even if 
the cause of action is full y established. As was pointed out by S'r Barnes 
Peacock in the Full Bench case to which I have referred, the future mesne 
profits accruing after the institution of the suit do not form [4343 part 
of the cause of action, cannot be claimed as of right, could not, but for 
s. 211, he asked for at all, and may in any case be refused by the Court 
at its discretion. 

There is no other case besides that of Narain Das v. Khan Singh (l) 
which fully supports the appellant’s contention. The case of Mon Mohun 
Sirkar V. The Secretary of State for India in Council i2) on which the 
lower Courts have relied, is fully in accord with the views which I have 
expressed. When that case is compared with the later case of Jiban Das 
Osival V. Durga Pershad Adkikari (3) the view of Expl. Ill of 
s. 13 becomes, I think, very clear. In the later case the former suit 
was for recovery of possession and for mesne profits prior to the institu- 
tion of the suit. The decree awarded possession, but was silent as regards 
mesne profits. The plaintiff brought a subsequent suit in which he claimed 
both mesne profits prior to the institution of the first suit and also mesne 
profits for a period subsequent to that suit. It was held that the claim 
for mesne profits prior to the institution of the first suit was barred by 
8. 13 of the Code, but that the claim for subsequent mesne profits 
was not. The case of Mon Mohun Sirkar y. The Secretary of State for 
India in Council was distinguished with reference to the essential differ- 
ence between a claim for mesne profits accrued due before the institution 
of a suit and subsequent mesne profits asked for in the plaint by reason 
of s. 211, but not then accrued due. In the former case a refusal or an 
omission by the decree to grant relief falls within Expl. Ill, because 
it is a refusal to grant a relief, which, if the plaintiff had made out bis case, 
the Court would have been bound to grant, which related to matters in 
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l^espeot of which he had a complete cause of action — a claim in the sense 
of a claim as of right, lu the latter case these conditions are not satisfied, 
and if it is proper to describe the prayer in plaint as claiming” arelief, 
it is not a relief ** claimed ” in the sense of Explanation Ilf. 

[436] The case of Rainahhadra v. Jagannatha (1) has been referred to. 
I must say, with all respect, that I find it extremely difficult to understand 
that decison. There was a suit f )r oircinioo bnuLjhb in September, 1883. 
The plaintiffs in thac suit asked for mesne profits for ten years prior to 
the suit and subsequent profits. The decree in that suit award-^d the 
plaintiffs mesne profits for three years prior to the suit, but was silnnt as 
to the subsequent profits. There is nothing in the report which suggests 
tnab the subsequent profits claimel were only profits up to the dats 
of the decree, or were not in respect of the whole period up to the time 
when the plaintiffs should obtain possession. In 1888 the same plaint- 
iffs brought another suit t) recover mesne profits for five years from 
the date of the former suit. The question before the Sign Court 
was whether the suit was barred on the ground that the mesne profits 
claimed must be deemed to have been refused by the decree in the 
partition suit, having regard to s. 13, Explanation III of the Code. In 
the earlier part of the judgment the learned Judges came to the conclusion 
that the decision of the Ciurt below was right ” so far as it treats the 
decree in the partition suit on a construccion of Explanation Iff. s. 13, 
as if it expressly refused subsequent mesne profits.” So far the judgment 
isin accord with the view expressed in Naram Das v. Khan Singh. Having 
then arrived at the conclusion that the first decree must bo construed 
as if there were inserted in it by reason of Explanation III to s. 13 
tile words “ subsequent profits are refused,” the le-irned Judges proceed 
to ask,” what is the construction bo be pUcei on the decroa as to the 
period for which mesne profits where reftiaed ? Was it the intention to 
refuse subsequent profits up to the date of decree or for all time to come 
until partition is effected and separate possession is awarded of appel- 
lant’s moiety ? In ascertaining the intention two thiugs have to be kept in 
view, viz., (1) the terms of the latter oortion of the decree, so that words 
inserted with reference bo Explanation III may fib into it; anti (2) the provi- 
sions of [436] s. 211 as to the extent to which subsequent profits accruing 
after suit may be claimed and adjudged. ” Tney came to the oonclusiorj 
that the true construction of the first decree was that ir. refuse I the 
subsequent mesne profits claimed only up to the date of the decree, and 
therefore that the claim before them was only to that extent barred by 
6. 13. It appeirs to me that on the principles stated bv the learned 
Judges themselves, what they had bo look to was the plaint. If 
the plaint in asking for subsequent profits only meant p^n6^s from the 
institution of the suit until decree, then, no doubt, the decision would he 
correct, that the decree refusing subsequent profits refused no more 
than that. Bat if as one would gather from the report, and as one would 
naturally expect, the plaintiffs in asking for subsequent profits meant the 
subsequent profits referred to in s. 211 of the Code, that is. from the 
insbituLion of the suit until delivery of possession, then the words insert- 
ed in the decree "subsequent profits are refused ” m.ist have been a re- 
(usal to award profits after the decree as well as profits between the 
institution of the suit and the passing of the decree. Assuming that for 
the reasons given by the learned ffudges, the decree could otherwise be 
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construed as only refusing mesne profits up to its date, still if the plaint) 
asked for mesne profits after that date, it follows that the decree, as to 
that prayer, was silent, and, if so, then on the principles laid down in 
the earlier part of the judgment, that silence must itself be treated 
as a further refusal. Having regard to the nature of the claim in the 
former suit. I cannot understand the importance attached by the High 
Court to the date of decree or the distinction between the subsequent 
profits prior to decree and the subsequent profits after decree. At 
p. 331 of the report they say: — “It is clear that if subsequent mesne 
profits were expressly refused by that decree the claim in respect of them 
up to the date of that decree would clearly be res judicata, the parties and 
the title under which the claim is made being the same in both suits.” I 
cannot understand why they say “ up to the date of that decree.” There 
is an important distinction between the mesne [437] profits before institu- 
tion of the suit which, but for s. 211, are all that the plaintiff could claim, 
and the subsequent mesne profits which by reason of s. 211 he can further 
ask for, but as regards the latter, there is, so far as I am aware, no further 
distinction in principle between subsequent mesne profits between institu- 
tion and decree, and subsequently mesne profits between decree and 
possession. In this respect there is a material difference between s. 211 
and s. 209 to which I shall presently refer. 

The only other decisions which I need mention are the cases of 
Bhivrav v. Sitaram (1), in which the decision in Mon Mohun Sirkar v. The 
Secretary oi State for India in Council is approved, and the case of Thyila 
Kandi Uminatha v. Thyila Kandi Cheria Kunhamed {fl) , where it was held 
that “ Explanation III of 8. 13 of the Code of Civil Procedure refers to 
relief applied for which the Court is bound to grant with reference to the 
matters directly and substantially in issue.” 

I think that s. 209 of the Code affords some support to the views 
which I have expressed with regard to ss. 13, 211 and 244. Section 209 
allows the Court in the case of decrees for the payment of money 
to order interest from the date of the suit to the date of the decree 
in addition to interest for any period prior to the institution of the 
suit with further interest on the aggregate sum so adjusted until payment. 
The second paragraph of the section provided that where such a decree 
is silent with respect to the payment of further interest on such aggregate 
sum as aforesaid from the date of th3 decree to the date of payment 
or other earlier date, the Court shall be deemed to have refused such 
interest, and a separate suit therefor shall not lie.” This express provi- 
sion that the silence of the decree as to further interest on the aggregate 
sum adjudged is to be deemed a refusal and this express prohibition of a 
separate suit therefor show that the Lisgislature did not consider s. 13, 
Explanation III, applicable to such a case. When this is compared with 
the absence [438] of any similar provision in s. 211 coupled with the 
express allowance in s. 244 of a separate suit for future mesne profits 
not dealt with by the decree, I infer that, as regards a claim for such future 
mesne profits, the silence of the decree is not to be deemed a refusal, and 
that a separate suit in respect of such a claim will lie. 

On the whole case I think that the lower Courts were right in 
following the decision in Mon Mohun Sirkar w. The Secretary of State for 
India in Council (3), that the case of Narain Das v. Khan Singh (4) was 
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decided wroDgly and must be overruled, and that this appeal must be 
dismissed with costs. 

Banerji, J. — I agree with the learned Chief Justice that the plea 
of res judicata raised in this appeal should be oveiTuled. and the appeal 
dismissed. It is contended that as in the former suit brought by the 
present plaintiff he claimed mesne profits, not only for the period prior to 
the date of the suit, but also for the period subsequent to that date, the 
present claim, which relates to the period subsequent to the date of the 
former suit, is not maintainable under the rule of res judicata. It is 
urged that the relief which was claimed in respect of luture mesne profits 
in the former suit was expressly refused, and that if it be not held 
to have been expressly refused, it must be deemed to have been 
refused having regard to the provisions of Explanation III to s. 13 of the 
Code of Civil Procedure. In the former suit the plaintiff must be held to 
have claimed mesne profits for the period subsequent to the date of the 
suit, although the 4th relief claimed in the plaint in that suit was not 
happily worded. In the decree, no doubt, the Court after decreeing a 
portion of the amount claimed as mesne profits for the periou prior to 
the date of the suit proceeded to declare that the remainder of the suit 
was dismissed, but, reading the decree by the light of the judgment, 
it is cleat that the dismissal i elated only to that portion of the mesne 
profits claimed for the period preceding the date of the suit which 
the plaintiff’ had failed [439] to prove. I therefore agree with the 
learned Chief Justice that the relief sought in the present suit was 
not expressly refused in the former suit. The next question which 
arises is — should that relief be deemed to have been refused in the 
former suit? The contention of the learned counsel for tlie appellant 
is no doubt supported by the ruling of this Court in Narain Das 
V. Khan Singh (1), but with reference to that ruling it may be observed 
that DO other ruling has been ciied to us in which the same view 
was adopted in its entirety. With all 'iefereoce, I am unable to 
agree with the view which the learned Judges who decided that case 
took of the question before us. That view is opposed to the ruling of the 
Calcutta High Court in Mon Mohun Sirkar v. The Secretary of State for 
India in Council 12), which was approved by the same Court in Jiban 
Das Osioal v. Durga Pershad Adhikari (3) and by the Bombay High Court 
in hhivrav v. Siiaram (4), I agree with the learned Chief Justice in the 
construction which he would place on the third exnlanation to s. 13 of the 
Code of Civil Procedure. That explanation refers, as held by the Madras 
High Court in Thyila Kandi Ummatha v. Thyila Kandi Cheria. Kun- 
hamed (5), to a relief applied for by the plaintiff, which it would he 
the duty of the Court to grant if the cause of action on which the 
relief was claimed was established. In the present instance the plaint- 
iff was not entitled in his suit for possession to claim as of right mesne 
profits for the period subsequent to the date of the suit. No cause of 
action had on that date accrued to him for those mesne profits, and it was 
only by virtue of the provisions of s. 211 of the Code that he could claim 
and the Court could award to him such mesne profits in his suit for pos- 
session. That section has been repeatedly held to be an enabling section. 
It was held to be so even by the Madras High Court in Kamabhadra v. 
Jagannatha (6), which the learned Chief Justice has criticised. As that 
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section only vests the Court with a discretion [4i0] and there was no 
obligation on the Court to make a decree for mesne profits for the period 
subsequent to the date ot the suit for uossession, the omission to grant 
such mesne profits cannot by virtue of Explanation III to s. 13 preclude 
a subsequent suit for mesne profits. 

Aikman, J. — I am of the same opinion and had little to add to what 
has been said by the learned Chief Justice and my brother Banerji. The 
question which we have to consider is whether when in a suit for the 
recovery of immoveable property the plaintiff has claimed future mesne 
profits, that is mesne profits subsequent to the date of the institution of the 
suit, and his claim has either been refused or has not been expressly grant- 
ed, a subsequent suit for those mesne profits is barred by the provisions 
of s. 13 of the Code of Civil Procedure. It cannot be said that in the 
present case the issue as to the plaintiff's right to the mesne profits now 
claimed was ever heard and finally decided, but reliance is placed on 
Explanation III to s. 13, and it is contended that as the mesne 
profits claimed were not granted they must be deemed to have been 
refused. Whether this is so or not depends upon whether the plaintiff 
can as of right ask the Court to adjudicate on his claim for future 
mesne profits. In my opinion he cannot. Section 211 of the Code 
gives a Court a discretionary power of providing in its decree for 
the payment of mesne profits which had not accrued due at the date 
of the suit. If it has refused to exercise this discretion, there is nothing, 
in my judgment, to bar a subsequent suit. Section 209 of the Code of Civil 
Procedure, gives the Court a somewhat similar discretionary power where 
a decree is made for payment of money, to award future interest from the 
date of the decree to the date of payment. The last paragraph of that sec- 
tion provides that when a Court has not chosen to exercise this power, and 
when its decree is silent as to the payment of future interest, it shall be 
deemed to have refused such interest and no separate suit therefor shall 
lie. The absence of any such provision in s. 211 makes it clear to me 
that the Legislature did not intend to bar a subsequent suit in cases 
[441] where a Court had not seen fit to exercise the disorebion conferred 
upon it by that section. For these reasons I am of opinion that the 
appeal should be dismissed. 

By the Court. — T he appeal is dimissed with costs. 

Appeal dismissed. 


21 A. 441 = 19 A.W.N. (1899) 163. 
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Ram Gopal (Defendant) v. PlARl Lal (Plaintiff).* 

[14th June, 1899.] 

lF<yi&*t4Z.craf — Plaintiff's title to sue for pre-emption lost after suit but 
before decree— Suit to be dismissed. 

Where a plaintiff who had filed a suit for pre-emption based on the provisions 
of a wajib-ul-arz lost during the pendency of the suit, the right to pre-empt by 

• Second Appeal No. 64 of 1897, from a decree of Maulvi Syed Tajammal Husain, 
Subordinate Judge of Saharanpur. dated the lOth December 1896, coofirmiog a decree 
of Munshi Sheo Sahai, Munsif of Kairana, dated the 19bh September 1895. 
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reason of the mahal in which both properties were originally comprised having 
become the subject of a porfeoc partition, it was field thar- iho suit for pre- 
emption should be dismissed. Bif>i v. Atnitun (1) distinguished. 

EAdpI.. 26 A. 399=1 A.L.J. 209 = 24 A.W.N. 0904) 6S ; R., 24 A. 119 (125. 12G) ; 25 
A. 421 (428, 429) ; 3 Ind. Gas. 546 = 12 O.C. 229 ; 4 Ind. Gas. 337=91 P R- 1909 
•F.B.) = 148 P.L R. 1909=161 P.W R. 1909 ; 2 N L R. 150 (152.153) ; 5 N.L. 
R 136 (140)=3 Ind Gas- 923 ; 7 O 0. 61 (63) ; 124 P L R. 1901 ; 157 PL R. 
1901 = 49 P.R. 1901; 30 P L R. 1902 = 32 P.R. 1902, 3 P Tj R. 1907 = 124 P.R 
1907 = 48 P.W.R. 1907 ; D . .31 A 111 = 6 A Ij.J. 51 ; 1 Ind. Gas, 819 ; 31 A. 530 
i632) = 6 A.L.J. 699 = 3 Ind. Gas. 42.] 

The facts of this case sufficiently appear from the judgment of the 
Chief Justice, 

The Hon’ble Mr. Conlan and Mr. E. Chamicr, for the appellant. 
Pandit Sundar Lai, for the respondent. 
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JUDGMENT. 

StrachbY, C.J. — This was a suit for pre-emption in respect of a 
sale of a share in a mahal, the sale having been made on 20bh of March, 
1894. The suit was based upon a provision of the wajib-ul-arz giving 
a right of pre-emption to co-sharers in the mahal. At the time of the 
sale the plaintiff was a co-sharer of the mahal with the vendor. Before 
the sale, proceedings for perfect partition of the mahal had begun. The 
suit was instituted on the 19th of March, 1895. On the 1st of July, 1895, 
•while the suit was pending, the partition proceedings were completed 
and £442] the partition took effect from that date. By that partition 
the mahal was sub-divided into four mabals and the property sold 
was included in a mahal in which the plaintiff was not a co-sharer. 
The suit proceeded, and on the 19bh of September. 1895, a decree was 
passed in the plaintiff’s favour by the Court of ffrst instance, which was sub- 
sequently affirmed on appeal by the lower appellate Court. The question to 
be determined in this appeal is whether the decrees in the plaintiff’s favour 
can be maintained, having regard to the fact that at the date of the first 
Court’s decree the plaintiff had ceased to be a co-sharer with the vendor in 
the mahal in which the property sold is situated and therefore did nob fall 
within the category of persons entitled to pre-emption under the wajib-ul- 
arz. In the recent Full Bench decision in Janki Prasad y.Ishar Das (9), 
it was held that the plaintiff in a suit for pre-emption based on a clause in 
the wajib-ul-arz giving pre-emptive rights to co-sharers, must shew that 
bis right and his status as a co-sharer subsisted not only at the date of the 
sale, bub also at the date of the institution of the suit. The question 
whether the plaintiff must go farther and show that his right and his 
status as a oo-sharer upon which the right is based still continue up bo the 
date of the decree, or whether the defendant can obtain the dismissal of 
the suit by showing that the plaintiff’s right and stabus have been lost by 
partition or otherwise during the pendency of the suit was expressly left 
open by the judgment of the Full Bench. Upon this question there 
appears to be no authority, and wo must therefore determine it upon 
principle. The analogy of the Muhammadan law of pre-emption and the 
case of Sakina Bibiy. Amiran (1), with reference to that law, have been 
discussed. It appears to me that they afford us little or no guidance. In 
that case the plaintiff bad lost her share by a sale in execution of a decree 
in another suit pending the Second Appeal in this Court in the pre-emption 
suit ; and it was held that what the Court had to determine was only the 
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June 14. determining that question events [443] which had occurred subse- 

quently to the decree could not be taken into account. That of course 

Appel- completely distinguishes that case from the present. Mr. Justice 
LATE Mahmood in his judgment referred to a passage in the Hedaya which 
Civil. he construed as showing that if by reason of a voluntary sale or other 

circumstance the pre-emptor before the passing of the decree of the 

21 A. 441= first Court ceases to be the owner of the tenement by virtue of which 
19 A.W.N. claimed pre-emption, then the decree could not be given in his favour. 
<1899) 163. gg expressed some doubt as to whether that principle would apply to a 

compulsory sale, such as a sale in execution of a decree- It appears from 
Baillie’s Digest of Mubammudan Law (2nd edition, p. 505), that “the right 
of pre-emption is rendered void in two different ways after it has been 
escablishod. One of these is termed ikhtiyaree, or voluntary, the other 
zurooree, or necessary.” But no instance is given for the loss of the right 
of pre-emption in the latter way except the death of the pre-emptor, and 
the result is that we get no light from the Muhammadan law as to the 
effect upon the right of pre-emption of a pre-emptor parting with the pro- 
perty, by virtue of which he claims the right, by a partition or any mode 
other than a voluntary sale. In the absence of authority on the subject, 
and in dealing with claims for pre-emption arising under the wajib-ul-arz, 
it seems to me that the only safe course is to see what mode of deciding 
the question would be most in furtherance of the contract or custom of 
pre-emption, and the principles upon which such a contract or custom 
is based. There can be no question that the effect of a decree in the 

plaintiff’s favour in this suit would be to enforce the right of pre-emp- 

tion in favour of a person who does not now form one of the class to 
whom alone the right of pre-emption is given by the wajib-ul-arz. The 
custom is one in favour of co-sharers of the undivided mahal, and no 
others. The object was to give such persons a preference over strangers, 
that is, over persons not co-sharers of the undivided mahal, and to 
exclude such strangers as much as possible. The plaintiff is not a 

co-sharer in the undivided mahal any longer. He is not even a co- 

sharer with the vendor in the new mahal in which the property sold 
[444] is situate. He is just as much a stranger in the sense of the wajib- 
ul-arz as the defendant to whom the property was sold. That seems to 
be a strong reason for dismissing the suit, unless it can be shown that 
there is some general principle of law or procedure which compels us in 
disregard of the custom, and which would compel us in disregard of a 
contract, if this were a case of contract, to look exclnsively to the state 
of things that existed at the date of the institution of the suit, and to 
say that because on that date the nlaintiff was entitled to pre-emption 
he is to have a decree for nre-emption, although since that date his 
right has ceased to exist. It appears to me impossible to maintain 
that there is any such general principle of law. On the contrary, 
there are many provisions of the Code of Civil Procedure which 
clearly show that matters may arise after the institution of the suit 
which either destroy or materially affect the rights which the plaint- 
iff possessed when the suit was brought, and which may be pleaded suc- 
cessfully by the defendant in answer to the suit. In England the Buies 
of the Supreme Court provide in detail for grounds of defence which have 
arisen after action brought, and Order XXIV, which deals with the sub- 
ject, only embodies a much older Drinciole. In Daniell’s Chancery Prac- 
tice (6th edition, volume I, p. 307), it is said that “ if plaintiff has a title 
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to relief ab the time of the issue of the writ, the mere fact that, owing to 
nhange of oiroumstances. that title has before trial expired or determined, 
will not prevent him obtaining a judgment in his favour for some relief, or 
for costs only, at the trial." The cases cited in the foot-note are cases of 
suits for an injunction, in which the right to the injunction, or the wrong- 
ful act to restrain which it was claimed, had ceased during the pendency of 
the suit. It was held that although, in consequence of what had happened, 
an injunction could not be granted, the Court could still order an inquiry 
as to the damage sustained by the plaintiff, and could, for the purpose 
of deciding how the costs of the suit were to be borne, decide whether 
the hill had bean properly ffled. That does not affect the ooint before 
[446] us in this case. There is therefore nothing which compels us to 
look exclusively to the date of the institution of the suit, to disregard all 
that has since happened, and to confirm the decree for pre-emption, 
although at the date of the decree the plaintiff was not entitled to pre- 
emption according to the terms of the wajib-ul-arz upon which the suit 
was based. For these reasons I am of ooinion that the decrees of the 
Courts below were wrong, and I would allow this appeal, set aside 
the decrees of both the Courts below, and dismiss the suit with costs in 
all Courts. i 


Banerji, J. — I am of the same opinion. The object of the pre-emp- 
tion clause recorded in the wajib-ul-arz was to exclude a stranger from 
the oo-paroenary body. That object would be defeated were we to decree 
the plaintiff’s claim for pre-emption in this suit, for since the suh-division 
of the mahal into four mahals subsequently to the institution of the suit 
the plaintiff has ceased to be a co-sharer with the vendor in the mahal to 
which the property in suit appertains. In order to justify us in main- 
taining a decree which would defeat the object of pre-emption in a case 
of this kind, we shoul I be satisfied that a rule of law or procedure exists, 
which makes it obligatory on us to make such a decree. We have not 
been referred to any such rule. The analogy of the Muhammadan law is 
not in favour of the plaintiff. The learned advocate who appeared for the 
respondent urged upon us to regard the date of the institution of the 
suit as the date to which we must refer for the purpose of deter- 
mining the rights of the parties on the date of the decree, but be has 
not been able to point to any authority in supnort of that conten- 
tion. The instances to which the learned Chief Justice has referred, 
clearly show that the mere fact of the plaintiff’s having a right of action 
on the date of the suit would not entitle him to a decree if he had ceased 
to have that right subsequently to the institution of the suit and before 
decree. 1 concur with the learned Chief Justice in holding that in a suit 
for pre-emption if after the institution of the suit and before decree the 
plaintiff has lost the [446] status by virtue of which be could claim pre- 
emption, his claim must be dismissed. 1 agree in the order proposed by 
jibe learned Chief Justice. 
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Before Mr. Justice Knox and Mr. Justice Aikman. 

KaNAHAI LaL iPlamtiff) y. SURAJ KUNWAR AND ANOTHER 

{Defeytdants).'’'' [20th June, 1899. J 

Res iudicata— P/ea 0 / res jndic>\ta taken for the first time in appeal — Court 
not bound to entertain itif by so doing further findings of foci will be rendered 
necessary — Practice. 

Although the plea of res judicata may be taken at any stage of a suit, including 
first or second appeal, an appellate Court is no’i bound to entertain the pica if it 
cannot be decided upon the record before that Court, and if its consideration 
involves the reference of fresh issues for determination by the lower Court. 
Mnhnmmad Ismail v. Chattar Singh (11 and Tek Narain Rai v. Dhondh 
Baiiadur Rai (2) referred to. 

The facts of this case sufficiently appear from the judgment of 
Knox, J. 

The Hon’ble Mr. Conlan and Mr. D. N. Bancrji, for the appellant. 

Mr. E. Chamier irnd Babu Jogindro Nath Chaudhri, for the respond- 
ents. 

JUDGMENT. 

Knox, J. — The sole plea raised in this Second Appeal is that the 
matter in issue in the present suit has become res judicata, inasmuch as 
the issues in the suit now under aopeal were also raised and determined 
in appellant’s favour in a connected suit, and the decision in that suit 
has now become final. The suit before us was a suit for the balance of 
money due under a bond. That bond was executed by Musammat 
Suraj Kunwar and Sheo Prasad, both of whom are respondents to this 
appeal. The suit was instituted on the 6th of March, 1896, against the 
[447] obligors of the bond. On the 25th of the same month Musammat 
Suraj Kunwar instituted a suit in another district for the cancelment of 
the very same bond on the allegation that it had been satisfied. Both 
suits were eventually, under orders obtained from this Court, heard by 
one and the same Subordinate Judae, who, on the 13ch of August, 1896, 
decreed the claim brought by Kanahai Lai and dismissed the suit brought 
by Musammat Suraj Kunwar. Appeals were filed from the decrees in 
both the suits, both the defondants to tho suit brouaht by Kanahai Lai 
appealing from the decree passed in that suit. In the appeal filed by the 
Musammat she was requii'ed by tho Court, acting under s. 549 of the Code 
of Civil Procedure, to find security for the respondent’s costs. She failed 
to do sc, and on 18th November, 1896, her appeal was rejected. The other 
appeal, namely, the one filed by the obligors of the bond went to hearing, 
with the result that the Judge found on the evidence that nothing was 
due under the bond. He accordingly set a-ido the decree of the Court 
of first instance, decreed the appeal, and dismissed the suit. Before the 
Judge, DO allusion was made to, and no plea raised, based upon the 
order of the 18th November, 1896, whereby the Musammat’s appeal was 
rejected owing to her failure to find security. On the record, as it stands, 

• Second Appeal No. 180 ol 1897. from a decree of D. P. Addis, E-q., District 
Judge of Shabjah inpur, dated the 22Qd January 1897, reversing the decree of Maolvi 
Muhammad Abdul Gbafur, Officiating Subordinate Judge of Shahjahanpuc, dated the 
aath August 1896. 

(1) 4 A. 69. (2) 18 A.W.N. (1898) 104. 
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there is no paper and no evidence by which the appellant can substanti- 
ate the plea which he has now raised in the appeal before us. His 
learned counsel to remove this difl&oulty asked us to exercise our powers 
under s. 568 of the Code of Civil Procedure and to accept in evidence 
certain papers, namely, (1), plaint ; (2), judgment and decree of the Court of 
first instance in suit No. 46 of 1890; and also 3. the decree of the appel- 
late Court. These are papers in the suit filed by the Musammat praying 
that the bond be cancelled. The other side objected to the reception of 
these papers, and we should have had no difficulty whatever in coming 
to the conclusion at which we have now arrived, but for a judg- 
ment of this Court which was laid before us with much earnestness 
by the learned counsel for the appellant. That judgment is the Full 
[448] Bench judgment in Muhamniad Ismail v. Ghattar Siiujh (1). a 
judgment which, we are told, has been followed by this Court in Tek 
Nariiin Rai v. Dondh Bahadur Rai (2). There are certain passages in 
some of the judgments of the Judges who composed the Full Bench which 
would seem at first sight to favour the contention raised by the learned 
counsel. We do not question, and could not question, the decision of the 
Bench that the plea of res judicata may be raised for the first time in 
Second Appeal. This was the only point referred to the Full Bench. 
Any other passages in the judgments which may seem to go further and 
to furnish authority for the contention that thao plea when so raised must 
be considered and determined either upon the record, as it stands, or after 
a remand for findings of fact must be deemed to be obiter dicta. Indeed 
the nresent case, if an example were required, would furnish a very good 
illustration of the danger of accepting any such rule. Here we have a 
finding of fact which is ineversible to the effect that the bond in suit has 
been fully discharged and nothing remains due under it. In the Court 
below when it was arriving at that finding nothing whatever was said as 
to, nor was the Court allowed an opportunity of considering, the fact 
that simply because one obligor had not been able to furnisli security, the 
appeal in which the other appellant was indirectly, but vitally, interested 
had been rejected without any consideration of the merits Even if we 
were to accept the contention of the appellant it would not advantage 
him. 

We dismiss the appeal with costs. 

Airman, J. — I have also arrived at the same conclusion. In some 
of the judgments in the Full Bench which has been cited there are ex- 
pressions which seem to imply that when a plea of res judicata is raised 
for the first time in Second Appeal, and when, in order to support that 
plea, findings of fact are necessary, this Court must remand the case for 
such findings. These expressions of opinion, as has been pointed out by my 
learned colleague, were unnecessary for the determination of the question 
[449] referred for the consideration of the Full Bench. They seem to me 
to lose sight of the opening words of s. 568 of the Code of Civil Procedure, 
which enacts that the parties to an appeal shall not be entitled to produce 
additional evidence, whether oral or documentary, in the appellate Court. 
If they are not entitled to produce additional evidence, I do not see how 
they can claim as of right to have a case remanded for additional evidence 
in order to support a plea raised for the first time in Second Appeal. But 
even if wo did admit the additional evidence I do not see how it would 
advantage the appellant. The plaintiff's suit has been dismissed by the 
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1899 lower appellate Court upon a finding of fact, which cannot be disturbed in 
June 20. Second Appeal, namely, that the defendants respondents have discharged 

the bond upon which the plaintiff appellant came into Court. That 

Appel- finding is in favour of both the respondents. It is true that one of the 
LA.TE respondents did bring a suit which entailed a finding upon the issue 
Civil, whether or not the bond had been discharged ; that her suit was dismissed, 

and that her appeal from the decree dismissing the suit was, owing to her 

21 A. 416= failure to find security of costs, rejected by the lower appellate Court. 
19 A.W.N. I do not see how this can affect her co-obligor Sheo Prasad. He was, 
(1899) 164. ifc ig made a pro forma defendant to Musammat Suraj Kunwar’s suit, 

but he was in no way interested in resisting that suit, and the fact that 
an appeal from the decree in that suit was rejected owing to the appel- 
lant’s failure to give security cannot damnify him. We have then a 
judgment and decree which are valid so far as one of the co-obligors is 
ooncerned to the effect that the plaintiff’s bond had been discharged. 
In the face of this valid decree it appears to me futile to allow this appeal 
to proceed. 

For the above reasons I concur in the decree proposed by my brother 


Knox. 

By THE Court : — 

The appeal is dismissed with costs. 

Appeal dismissed. 


21 A. 450 = 19 A. W.N. (1899) 167. 

[460] APPELLATE CIVIL. 

Before Sir Arthur Stracheyy Kt., Chief Justice, and 

Mr. Justice Banerji. 


Phul Chand and another (Plaintiffs) v. Ganga Ghulam 

(Defendant).* [21st June, 1899.] 

Act No XXVl of imUNegotiable Instrument Act), ss. 64. 66— Promissory/ note not 
presented for ’payment at maturity— Effect of non-presentment. 

Held, that the aoD-preseotment for piyment at maturity of a promissory note, 
the preseocment of which is required by s. 66 of the Negotiable Instruments Act, 
1881, has not the effect of relieving from liability the maker of the note. Farzand 
Alt V. The Agra Savings Bank (1) Bamakrislnayya v. Kassim (2). followed. 

[R., 39 P.R. 1911 = 10 Ind. Gas. 133 (135). 1 

This was a suit to recover Rs. 2,069-9-6 on a promissory note for 
Rg. 1,600, dated Sawan.badi 5th, 1950 Sambat, corresponding to the 2nd 
August, 1893, and payable 90 days after date. The principal defences to 
the suit were, first, that the nlaint was not signed and verified as requir- 
ed by law, having been signed and verified, not by the plaintiffs themselves, 
but by a mukhtar ; and, secondly, that the plaintiffs not having present- 
ed the note for payment at due date could not recover on it. 

The Court of first instance (Subordinate Judge of Gawnpore) found 
that the plaint was properly signed and verified with the permission of 
the Court, under s. 51 of the Code of Civil Procedure, the plaintiffs being 

• Second Appeal No. 132 of 1897, from a decree of J.E, Gill, Esq., DiscrioC Judge 
of Gawnpore, dated the Q4th November 1896, reversing a decree of Maulvi Syed Zainul- 
Abdin, Subordinate Judge of Gawnpore, dated the 15th February 1896. 

(1) 16 A.W.N. (1896) 201. (2) 13 M. 172. 
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residents of another district, namely, Aligarh; and also that the non- 
presentation of the note was covered by 9. 76 of Act No. XXVI of 1881, 

and gave a decree in favour of the plaintiffs. 

The defendant appealed, and the lower appellate Court found both 

the above issues in favour of the defendant, and, decreeing the appeal, 
dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. 

Pandit Sundar Lai and Munshi Gobind Prasad, for the appellants. 

[451] Munshi Gokul Prasad, (for whom Pandit Tej Bahadur Sapru), 

for the respondent. 

JUDGMENT. 

StracHEY, C. J (BaneRJI, J., concurring) — The learned Judge has 
reversed the decree of the Court of first instance and has dismissed the 
■suit uDon two grounds. The first is that, with reference to the ruling 
in Mahabir Prasad v. Shah Wahid Alam (1), the fact that the plaint was 
not signed by the plaintiff was fatal to the suit. As to that point no 
objection was raised in the first Court by the defendant that the plaint 
was not properly signed, nor was any such objection taken by the defend- 
ant in the grounds of appeal to the lower appellate Court. However, the 
first Court finds that the plaintiffs, who resided at Hathras, were absent 
from Cawnpore, where the suit was filed, and that the general attorney, 
Nanhu Mai, who signed and verified the plaint, was duly authorized in 
that behalf by his power of attorney. We taka that to mean that 
the plaintiffs were by reason of absence unable to sign the plaint, 
and that the plaint was signed by a person duly authorized by them in 
that behalf. That being so, the provisions of s. 51 of the Code of Civd 
Procedure appear to us to have been complied with. The decree, in 
■our opinion, ought not to tave been set aside and the suit dis- 
missed upon the first ground stated by the Judge. One of the 
■questions raised by the defendant’s written statement, paragraph 9, is in 
substance, whether the institution of this suit was authorized by the plain- 
tiffs, or whether the suit was instituted by Nanhu Mai without authority 
from them. As to this the learned Judge merely savs that there is i^oth- 
ing in the evidence of Durga Prasad, munib, to show that the plaintiffs 
had any knowledge of the promissory note or authorized the suit. If it 
is necessary for the learned Judge to determine whether the suit \yas or 
was not instituted by Nanhu Mai with the authority of the plaintiffs, 
it will be necessary to consider, not only the evidence of Durga Prasad, 
but the terms of the general power-of-attorney, upon which Nanhu Mai 
bases his alleged authority to institute the suit on behalf of the plaintiffs. 

[452] The second ground upon which the learned Judge has dismiss- 
ed the suit was based on s. 66 of the Negotiable Instruments Act, No. 
XXVI of 1881. The suit was brought upon a promissory note against 
the maker of the note. Section 66 directs that ‘ a promissory note or bill 
of exchange, made payable at a specified period after date or sight thereof, 
must be presented for payment at maturity.” Here the promissory note, 
which was made nayable ninety days after date, was not presented, the 
learned Judge finds, at maturity, and he holds that the suit was liable to 
dismissal on that account. Section 66 does not state what are the con- 
sequences of a promissory note such as it describes not being presented 
for payment at maturity. Section 64 provides that “promissory notes, 
ibills of exchange and cheques must be pres ented for payment to 

oTll A-W.N. (1891) 162. 
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the maker, acceptor or drawee thereof, respectively, by or on be- 
half of the holder as hereinafter provided. In default of such 
presentment the other parties thereto are not liable thereon to- 
such holder.” It is clear that that section only exempts from liability 
to the holder in default of presentment parties other than the maker, 
acceptor or drawee of a promissory note, bill of exchange and cheque, 
respectively. It does not relieve from liability in the case of such default 
the maker of a promissory note like the present defendant. Therefore 
no presentment of the note for payment was necessary to make the defend- 
ant liable to a decree in this suit. This view is in accordance with the 
ruling of this Court in Farzand Ali v. The Agra Savings Bank (1), and 
of the Madras High Court in Bamakistnayya v. Kassim (2). We must 
allow this appeal, set aside the decree of the lower appellate Court, and 
remand the case to that Court, for disposal under s. 562 of the Code of 
Civil Procedure. The appellant will get the costs of this appeal. Other 
costs will abide the result. 

Appeal decreed and cause remanded. 


21 A. 453 = 19 A.W.N. (1899) 166. 

[453] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Ram Sarup and another iDecreeJiolders) v. Ghaubani and another 

(Judgment-debtors).* [23rd June, 1899.] 


Act No. IV 0 / 1882 {Transfer of Property Act). $. ^0— Application for a decree under 
s. 90 — Limitation — Act No. XV of 1877 {India7i Limitation Act), sch. ii, art. 178. 

Held, that the limitation governing an application for a decree under a. ^ of 
the Transfer of Property Act is that prescribed by art. 17Sof the second schedule 

to the Indian Limitation Act, 1877. 


[Dias.. 33 C 867=4 C.L.J. 141 j Not P., 1 N.L.R. 143 (145) ; F.. 6 0.0. 114 (116> ; 
Appr., 24 A. 542 (546); R., 6 O.L.J. 119 (120) = 11 C.W.N. 674.] 


The decree-holders in this case obtained a decree against the judg- 
ment-debtors under s. 88 of the Transfer of Property Act, on the 10th 
of December, 1888, the suit having been instituted on the 15th of August, 
1888. The mortgaged property was brought to sale on the 25th of Feb- 
ruary 1895, and the sale was confirmed on the 3rd of May, 1895. On the 
1st of' December, 1898, the decree- holders applied for a decree under 
s 90 of the Transfer of Property Act. The Court to which the application 
was made Subordinate Judge of Farrukhabad, dismissed it as barred , by 
limitation under art. 179 of the second schedule to Act No. XV of 1877. 
From this order the decree- holders appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellants. 

Pandit Moti Lai, for the respondents. 


JUDGMENT. 


Blair and Burkitt, JJ. — The ouly question which arises in this 
case is, whether an application made by the appellants to obtain the decree 


• First Appeal No. 13 of 1899, from an order of Pandit Rai Indar Narain, Sub- 
ordinate Judge of Farrukhabad, dated the 21st December, 1898. 

(1) 16 A.W.N. (1896) 201. (2) 13 M. 172. 
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provided for by s. 90 of the Transfer of Properby Act is or is nob barred by 
limitation. The lower Court has found that it is so barred. The first 
■question which we have to consider is whether an application of this 
nature is one made in the course of proceedings in execution of a decree 
passed under s. 88 of that Act. Upon this point we are concluded by the 
authority of two cases — Durga Dai v. Bfiagwat Prasad (1) and 
Musaheb Zaman Khan v. Inayatullah (2). The latter case has 
^ecially laid down that such an application is a proceeding in the 
B54] execution of the original decree. Then so much being granted the 
question arises what is the limitation article applicable to such an applica- 
tion ? The appellants contend that the article applicable is 179, while for 
the respondents it is argued that art. 178 applies. Now art. 179 is an 
article which provides a period of limitation for an applicatioo for the 
•execution of a decree or order of a Civil Court.” It seems to us that the 
application we are const Inriog, narnsly one r.o obtain a decree under s. 90, 
cannot by any straining of language be considered to be an application for 
the execution of a decree" uoder s. 88. Neither in substance nor in form 
does such an applicition ask for execution of that decree. What it does 
ask is that, certain events being ascertained to have occurred, a subsidiary 
decree for money may be passed, in execution of which the amount still 
remaining due on the principal decree under s. 88 may be recovered^ But 
as we have before remarked', such an application, though undoubtedly an 
application in an execution proceeding, is nob an application for the 
execution” of the principal decree. We hold therefore that this applica- 
tion is not governed by the limitation rule to be found in art. 179. That 
being s'*, the only other article of the Indian Limitation Act applicable is 
art. 178, and there can be no doubt in this case that, that article being 
applicable, the present application is time-barred. We therefore ditiniss 
this appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Arthur Strachey, Knight, Chief Jtisiice, and 

Mr. Justice Banerji. 


Hak Lal {Plaintiff) v. MuhaMDI {Defendant) [30th June, 1899.] 

Act No. IV of 1802 {Transfer of property Act), s. 65. subs. 4 (6) — Vetidor’s lien— Suit to 
enforce charge against the property —Limitation — Act No, XV of 1B77 (Indian 
Limitation Act), sch, 11, arts. 132, ill. 

Held, that a suit by a veodor ot immoveable properby to enforce against the 
property his lien for itie unpaid purchase money under s. 55, sub-s. 4 [4353 (f*) of 
the Transfer of Proper'.y Act, 1882, falls within art. 132 of the second schedule to 
the Indian Limitation Act, 1877. Virchand Lalchand v. Kumaji i3) and 
Chunilal v. Bat Jethi (4)foUowed. Natesan Chf.tti v. Soundararaja Ayyangar (6), 
dissented from. Ramdin v. Kalka Pershad (6), Sutton v. Sutton (7), and 
Toft V. Stevenson (b) referred to. 

* Second Appeal No. 78 of 1897, from a decree of Pandit Rajnatb Saheb, Subor- 
-dinate Judge of Motadabad, dated ihe I5th December. 1896, modifyiog a decree of 
Babu Sheo Prasad, Munsif of Bijnor, dated the l'2th September, 1896. 

(1) 13 A. 366. 14 A. 513 (516). (3) 18 B. 48. 

(4) -‘22 B. 846. (5) 21 M. 141. 12 I. A. 12. 

(7) L.R. (1892) 22 Ch. D. 611. (8) (1864) 6 De. G. M. and G. 735. 
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[Dhs., 24 M. 233 (236) = 10 M.L.J. 349; F., 30 A. 172 (173, 174) = 6 A.L.J.243* 

A.W.N. (19081 71 = 3 M.L.T. 374 ; 9 0.0. 284 ; R., 2 A.L.J. 379 = A.W.N. (1906) 

144 ; 3 N.L.R. 81 (82. 83).] 

The facts of this case sufi&ciently appear from the judgment of tbe 
Chief Justice. 

Pandit ^loti Lai, for the appellant. 

Mr. Amiruddin, for the respondent. 

JUDGMENT. 

Strachey, C. J. — This was a suit by a vendor of immoveable pro- 
perty to recover the balance of unpaid purchase-money by enforcement 
of the lien or charge conferred by s. 55, sub-s. 4 (6) of the Transfer of 
Property Act, 1882. The Court of first instance found that only Es. 149 
of the purchase-money remained unpaid. That Court held that the claim, 
so far as it sought to enforce the lien by sale of the property, was barred 
by art. Ill of the second schedule of the Limitation Act, 1877. But it 
also held that the claim for a personal remedy was not barred, as it fell 
within art. 116, the sale-deed being a registered instrument. It therefore 
gave the plaintiff a personal decree for Rs. 149. On appeal the lower 
appellate Court held that art. Ill was equally applicable to the claim for 
the personal remedy and to the claim to enforce the charge against the 
land, and accordingly dismisssd the whole suit. The plaintiff now 
appeals against that decision. 

The sale-deed was executed on the 7th of June, 1893. The suit 
was brought on the 17th of July, 1896. The question is whether art. 
113 or art. 3 32 prescribes the limitation applicable to a suit by a 
vendor to enforce his lien by a sale of the property to which the ^ lien 
attaches. In the former case the suit is barred, in the latter it is within 
time. In this Court there appears to be no authority in point. In tbe case 
of haldeo Prasad v. Jit Singh (1), to which the lower appellate Court refers, 
there is no ruling on the point with which we have to deal, and the Court evi- 
dently [456] found it extremely difficult to determine the real nature of 
the suit. On the question before us there is a conflict of authority between 
the High Court of Bombay and the High Court of Madras. In Virchand 
Lalchand v. Kuinaji (2) and in Chunilal v. Bai Jethi (3) the Bombay 
High Court held in effect that a suit by the vendor to enforce his charge 
against the land falls within art. 132, while his suit for the personal 
remedy falls within art. 111. I gather from the report of the argument 
in the latter case that the same view was taken in two unreported cases 
published in the printed judgments of the Court. On the other hand, 
the Madras High Court has held in Natesan Chetti v. Soundararaja 
Ayyangar (4), dissenting from the first of the Bombay cases, that the suit 
to enforce the charge against the land falls within art. Ill and not 
art. 132. We have now to decide which of these conflicting views we 
ought to adopt. 

The difficulty arises from the fact that both art. Ill and art. 132 
use language sufficiently wide to cover a suit of this description. No doubt 
the words in art. Ill to enforce his lien for unpaid purchase-money” 
would, in the ordinary sense of the expression ” enforcement of lien,” 
include a suit to enforce it against the land as well as against the defend- 
ant personally; but a suit limited to a claim for the personal remedy would 


(1) 11 A.W.N. (1891) 130. 
(3) 22 B. 846. 
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undoubtedly answer the description. Now it is noticeable that art. Ill 
is placed in Part YI of the schedule among a number of articles, all of 
which relate exclusively to suits for a personal remedy, and prescribe the 
same period of limitation, that is a period of three years. In Ramdin 
V. Kalka ^ershad (1) tbe Privy Counoili say : — “ The second schedule 
places simple money demands generally under the three years limitation. 
The twelve years' period is made applicable principally to suits in 
respect of immoveable property.” And they add that art. 132 
has reference only to suits for money charged on immoveable property to 
rai»*e it out of that property. There can be no doubt (See Darby and 
[457] Bosanquet’s Law of Limitation, 2nd edition, pp. 170 175), that 

in Bngland a suit to enforce a vendor’s lien would come within s. 8 of the 
Beal Property Limitation Act, 1874, which prescribes a period of twelve 
years for a suit “to recover any sum of money secured by any mortgage, 
judgment, or lieu or otherwise charged upon or payable out of any land 
or rent at law or in equity.” That closely corresponds, both in language 
and in regard to the period prescribed, to art 132 of the second schedule 
of the Limitation Act. The diHerence is, that whereas in England the 
twelve years’ limitation has been held to apply both to suits for the per- 
sonal remedy and to the remedy against the land — see Sutton v. Sutton ,2), 
in India, art. 132 has been held to apply only to suits for the recovery 
of the money out of the property charged, while suits for the personal remedy 
fall within the limitation applicable to simple money demands. As pointed 
out by Mr. Whitley Stokes and Mr. Mi'cra, tbe third column of art. 
Ill is based on Toft v. Stevenson (3), the effect of which it states almost 
in the exact terms of a passage at p. 175 of Darby and Bosanquet s work , 
but the vendor’s claim which the first column of art. Ill describes as one 
“ to enforce his lien for unpaid purchase-money,” is in the passage in 
Darby and Bosanquet called the right of a vendor to receive his purchase- 
money which is secured by his lien on the land sold. It seems probable 
that the first column of art. Ill was intended , to have the same effect 
as these words, which, however, point rather to a personal claim to 
receive the purchase-money than to a claim to realize it by sale of the 
property. On the other hand, it seems improbable that the Legislature 
should have intended by art. 132 to give all other charges on land the 
same twelve years’ limitation as in England, but to exclude therefrom the 
vendor’s remedy against the land, which in England has been expressly 
held to fall within the same category and to be covered by the same words. 
It also seems improbable that a vendor should have a shorter period 
of limitation than is given to every other charge-holder, while under 
8. 100 of the [458] Transfer of Property Act, all charge-holders are 
put as nearly as possible on the same footing as a mortgagee. There can 
be no doubt, for instance, that tbe limitation applicable to a suit for 
enforcement against the land of the purchaser’s charge conferred by 
3 . 55, sub-section 6 (6) of the Transfer of Property Act would be 
governed by art. 132, and so would all other charges on land under the 
Transfer of Property Act or otherwise. It is difficult to see why the 
vendor should have a shorter time for suing than the purchaser and the 
other charge-holders mentioned. Again, in all other cases provided for by 
the Limitation Act, where there is a charge against land and also a 
personal remedy, a longer i)eriod of limitation is allowed for the claim 
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against the land than for the merely personal claim. On the construction 
atioDted by the Madras High Court, either both claims stand on the same 
footing under art. Ill, or else a longer period is allowed for the personal 
remedy, in the case of a registered instrument, for instance, under 
art. 116. For some reason which does not appear from the report, the 
Madras High Court, while dismissing the suit before them, so far as regards 
the charge, as barred by art. Ill, confirmed the first Court’s personal decree 
against defendant No. 1, though the suit was brought more than three years 
from fhe date mentioned in the third column of art. 111. To apply art. Ill 
to suits like the present might lead to various difficulties and anomalies. 
Apart from the difficulty of applying to ordinary sales in the mofassil the 
second date mentioned in the third column — the date of the acceptance of 
the title — cases might occur in which the first date, “ the time fixed for 
completing the sale,” could not be applied without absurdity or injustice. 
It must be remembered that under s. 55 (4) (6) of the Transfer of Property 
Act the vendor’s charge does not arise, as in England, as soon as there is 
a valid contract for sale, though there may be no actual conveyance, and 
the time for completing the sale has arrived without payment of the 
purchase-money. It arises only “ where the ownership of the pro- 
perty has passed,” that is, not until the actual completion of the 
sale by (where the property is worth Es. 100 [ 459 ] or upwards,) a 
registered instrument. If. for any reason, the sale were not com- 
pleted, and if consequeotly the charge did not arise until more than 
three years after " the time fixed for completing the sale,” the effect 
of applying art. Ill would be that the remedy was barred before the 
right had come into existence. In many, if not most, cases the right would 
not come into existence until some part at least of the prescribed period had 
elapsed. On the whole, although there are difficulties in the way of either 
interpretation, I have come to the conclusion that that adopted by the 
Bombay High Court is supported by stronger reasons and involves fewer 
anomalies than that of the Madras High Court. In this view of the case 
I think that the decree of the lower appellate Court dismissing the suit was 
wrong, that this appeal shoiild be allowed, the decree of the lower appellate 
Court set aside, and the case remanded to that Court under s. 562 of the 
Code of Civil Procedure for disposal of the appeal on the merits. The 
appellant to have his costs of this appeal. Other costs will abide the 
result. 

Banerji, J. — I concur in the order proposed by the learned Chief 
Justice and in the reasons by which it is supported. The question is not 
one free from difficulty ; but any other conclusion would create anomalies 
which we are not justified in assuming the Legislature contemplated. 

Appeal decreed and cause remanded. 
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[460] PRIVY COUNCIL. 

Present at the hearing op the Appeal from Madras ; 

Lords Mobhouse and MacnaghieUt and Sir Richard Coach. 

[On appeal from the High Court at Madras.] 

Sri Balusu Gurulingaswami [Appellant) v. Sri Balusu 
RaMALAKSQMAMMA and others (Respondents). 

[11th, 15th and 16th February, 1898, 11th March, 1899] 

Present at the hearing op the Appeal prom the N.W.P. ; 

Lords Herschell, Watson, Hobhouse and Macnaghten, and 

Sir Richard Couch. 

[On appeal from the High Court for the North-Western Provinces 

at Allahabad.] 

Radha Mohan, Representative op Bkni Prasad, deceased, 
[Appellant) v. Hardai Bibi and another {Respondents). 

[6th and 18th July, 1898, and 11th March. 1899.] 

Hindu lam -Adoption -Validity of the adoption of the only son of his natural father, 

Oo the general quasthn as to the validity by Hindu law of the adoption of the 
only 8011 of his natural father decided in one judgment upon these two appeals, 
held that such an adoption is valid by that law. 

The authority of a widow, in reference to adoption, not being indontical in 
different sch iois of Hindu Uw. it was held, on a queHion peculiar to the appeal 
from Madras, that it is there establisued in regard to the giving of a boy m 
adoption by tho widow of his natural father that, unless there has been some 
express prnnibition by the husband, the wife’s power with the concurrence of 
sapiodis, where the concurrence of sapindas is required, is co-extensive with the 
power of the husband. L'he adoption of an only son is not an act so improper 
but that a widow has power to eSoct it with the assent of the sapindas in tho 
absence of express power from her husband. 

TF 24 R. 367 iP.B.) ; 25 B 537 (541) ; Rel.. 19 Ind. Gas. 254 (255) ; R . 30 A. 197 = 
5 A.L.J. •200=A.W.N. 11908179; 23 B 789 (795); 32 B. 619=10 Bom L.R. 
948; 30 C. 965 (971) ; 26 M. 291 (308); 31 M. 446 (450) ; 7 C. W.N. 871 ; 3 ind. 
Gas. 207 (219).] 

The first appeal heard oo the llbh, 15th and 16th February, 1898, 
was from a decree (25bh September, 1894) of the High Court of Madras 
affirming a decree (20th September, 1893)*" of the District Judge of 
Godavari. 

The decree from which this appeal was preferred, affirmed on appeal 
the dismissal by the original Court of the suit, which was brought to have 
set aside an adoption made on the 10th November, 1881, by the first 
defendant-respondent, Bamalaksbmamma, the childless widow of Butchi 
Sarvarayuda, the last male owner of two villages, now claimed by the 
plaintiff-appellant as the nearest collateral relation of the deceaseds 
husband. 

[461] The adopted son, Pattabbiraya, the second defeudant-respond- 
ent, was the only son of a kinsman of the deceased. The widow had 
adopted him with the assent of her late husband’s sapindas, several of 
whom bad assented in writing. The natural father of the boy had died 

An abridged report is here given of the aopeal from Madras. The full report of it 
will be found in its place in the I. L.R. 22 Mad. 398. 

• 18 M. 63. 
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when the latter was a few months old. It was found below that ha had 
expressed his approval of this adoption. 

The first and pi’incipal question raised in both the appeals, in which 
one judgment dealing with both was given by their Lordships, was whe- 
ther the adoption of an only son was valid by Hindu law. In the first, 
or Madras appeal, a further question related to the power of the widow 
respectively to give and take with legal effect. 

An appeal from the judgment of the first Court, which had upheld the 
adoption as valid, was heard by a Division Bench (Muttusami Ayyar and 
Shephard, JJ.) whose judgments are reported at length in Chirulingaswami 
v. Ramalakaliniama (1). They followed a series of decisions in Madras in 
favour of the validity of an only son’s adoption, but did not examine the 

judgments of the High Courts elsewhere, some of which were to the 
contrary. 

On this appeal Mr. D. Mayne appeared for the appellant. 

Mr. J. H. A. Branson and Mr. A. Phillips, for the respondents. 

The arguments are reported in I. L. R., 22 Mad., for the year 1899. 

Their Lordships’ judgment was given after the second appeal had been 
heard. 

The second appeal, heard on the 6th and 18th Jiily, 1898, was from a 
decree (2) (l8th March, 1892) of the High Court of the North-Western 
Provinces at Allahabad, affirming a decree (2 1st November, 1887) of the 
Subordinate Judge of Benares. 

The appellant was the son of the original plaintiff Beni Prasad who 
brought his suit on the 31st March, 1886, to have it declared that Ram 
Prasad, the second defendant-respondent, was not the 0^62] adopted son of 
Cbaudhri Jaganath Prasad, the deceased husband of Hardai Bibi, the first 
defendant-respondent. The ground of the suit was that Ram Prasad 
having been the only son of his father the adoption was invalid and void. 

Chaudhri Jaganath Prasad died without issue in 1858, leaving 
Hardai Bibi, his childless widow, and heiress, in possession for life of his 
property. 

To her he had given a power to adopt. This power she exercised on 
the 16th December, 1858. on which date Goviod Prasa J, the natural father, 
executed a deed signifying the gifc in adoption. 

The adoption was in the Dattaka form. The narties were Agarwala 
Banias of Benares. It was not suggested that there w’as, apart from 
the Hindu law, any special custom that would affect the validity of the 
adoption. 

The Subordinate Judge, following the judgment of a majority of the 
Judges of a Full Bench of the High Court in Hanunian Tiwari v. 
Chirai (3j upheld the adoption, and, refusing the relief sought, dismissed the 
suit. 

On an appeal to the High Court a Division Bench (Mahmood and 
Young, JJ.) referred the following questions to the Full Court (Edge C J 
Straight, Mahmood and Knox, JJ ). The referring order (lOth June ’1894) 
stated that of the Bench in 1879 (Stuart, G.J., Spankie, Pearson, 
Turner and Oldfield, JJ.) Turner, J., had not concurred in the judgment ; 
that there had been no reported case since 1879 to show that this judgment 
had been foUowed ; that there had been, on the other hand, two unreported 
cases referred to the PuU Court by Division Benches, but these had 
been disposed of on points other than the question referred, the validity 

(1) 18 M. 53. (2) Beni Prasad v. Sardai 14 A. 67. 
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or invalidity the adoption. The following were the questions now 
referred. 

First, the adoption of an only son having taken place, in fact, is 
such an adoption null and void ? Second, if so, generally, does the 
subsequent birtn of sons to the natural parents of the son given in 
adoption have retrospective effect to validate it. [463] Thiid, does the 
circumstance that the adopted son is Sagotra, or descended from one 
common ancestor with the adopted father, render his case an exception to 
the general rule of prohibition against the adoption of only sous ? 

The unanimous opinion of the Court, delivered on February Ith, 1892, 
was that the adoption of an only son, which had in fact taken place, was 
not nuU or void under the Hindu law auplicable. The first question having 
been so answered it was not necessary that the second or third question 
should be answered. 

V 

This having beeu returned the appeal was accordingly dismissed by 
the Division Bench on the 18th March, 1892. 

On this appeal, preferivd by the son and representative of Beni 
Prasad, Mr. C. TF, Arathoon, for the appellant, argued that the adoption of 
an only son was altogether void under the Hindu law. The absolute 
prohibition which had come down from the Smritis had received effect in 
many modern decisions. For the general principles of adoption he referred 
to Huradhun Mookurjiav. Muthoranath Mookurjia (1). The religious and 
legal aspects of adoption were ioseparaole. In Manu, Chapter IX, vv. 137, 
138, 168, although the adoption of an only son was not expressly for- 
bidden, the duties to be performed of a religious character were inconsistent 
with such an adoption. It was, however, to the texts of Baudhayana, of 
Vasishtha, aod of Saunaka, that the prohibition was mainly to be referred. 
The adopted son’s duty, as that of a son, was to perform rites, which 
would, according to the Hindu religion, benefit three preceding generations , 
the father, grandfather, and great-grandfather; Colebrooke’s Digest, Vol. Ill, 
242, 296; Baudhayana’s texts was against such an adoption. The 
other text was that of Saunaka ; Dattaka Mimamsa, s. IV, els. 1 to 7. 
Vasishtha was quoted on the Mitakshara only to the extent that it said : 
“Let no man give, or accept, an only son ; ” Mitakshara, ch. 1, ss. 11 and 
12, Stokes’ Hindu Law Books, 416; Dattaka Chandrika, s. 1, cl. 27 ; 
Vyavahara Mayuka, ch. IV, cl. 9. 

[464] Taking the European writers. Sir F. W. Macnaghten in his 
“Considerations on Hindu Law,” p. 147; Strange, J., in his Manual, 
p. 23 ; Sutherland in his “ Synopsis ” ; Steel in “ Laws and Customs of 
Hindus in the Deccan,” p. 183 ; West and Buhler in their “ Hindu Law,” 
pp. 908, 1040, had stated tdeir belief that the adoption of an only son was 
contrary to the Hindu law. It was submitted that Sir W. H. Macnagh- 
ten came to the same conclusion Sir T. Strange only, at the time when 
ho wrote the comments found in ch. IV of Vol. I of bis Hindu Law, 
seemed to be of the contrary opinion. West aod Buhler had added that 
the Mitakshara did not recognise the distinction that the adoption may be 
valid, however improper, after having been made. It pronounced agaiost 
the adoption without reserve. Jaganatha pointed out that, according to 
the Mibhila Shasters, the gift of an only son was illegal. Colebrooke’a 
Digest, Book V, T. 275 ; 1 Strange Hindu Law 87 ; 1 W. Macnaghten's 
Hindu Law 67. The Shastris, expounding the law, had pronounced 
against this adoption, except in certain cases in which they had been 
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embarrassed by the inapplicable doctrine '' fcuctum, valet, " The Tagore 
Law Lectures, 1880, p. 534, by Mr. Bajkumar Sarvadhikari, referred to 
the Dattaka Chandrika III, 17, as to the prohibition “ Let not a man give 
his only son.” 

The argument for the appellant then was that the Full Bench judg- 
ment of the majority of the Judges in the North-Western Provinces High 
Court in Hanuvian Tiwari v. Ghirai (1), had been mainly based on a 
judgment of the Madras High Court in Chinna Gaundan v. Kumara 
Gaundan (2), where the Chief Justice. Sir C- Scotland, had considered 
himself bound by previous decisions. That case was afterwards followed 
by another in Madras, V. Singamma v. Vinjamuri Venkatacharhi (3), with 
the same result, the support of the adoption. Put the true view of the 
law wa^ afterwards taken in the Bengal cas-). Rxia Upendra Lai Roy v. 
Snmati Rani Prasannamayi (4), by Dwarkanath [465] Mitter. J. The 
current of decisions in Madras had commenced with the cases of 1862 and 
of 1868. having since then been in the direction of upholding the validity 
of the adoption. 

The last cited Bengal case was followed by Manick Chunder DtUt v. 
Bhuggobutty Dosee (5). in which the authorities were examined by 
Markby, J., in a judgment in which Garth, C.J., had concurred against 
tlie validity of the adoption. In fact, whilst the Madras and North-West 
Provinces Courts had, in the majority of cases, sunported the adoption of 
an only son, the Bengal and Bombay Courts bad in the main, concluded 
to the contrary, and had denied its validity. 

It was then argued that, in the judgments now under appeal, 
the High Court had attributed too much to new interpretations of 
Sanskrit texts by eminent Sanskrit scholars, but who had not hitherto 
been recognised as ot weight equal to that of Sutherland, Colebrooke, 
and Ellis Reference wa^ made to Mr. Mandlik’.s work, and to the 
Tagore Law Lectures of 1888 by Golao Chandra Sarcir Sas'ri. 
Thakoorain Sahiba v. Mohua Ball (6) was next cited in which the 
danger of superseding former well-settled authorities was pointed 
out by Sir J. Colvile. Again, in Waman Raghttpati Bova v. Krish- 
tiaji Kashiraj Bova (7) the High Court of Bombay declined to be 
guided by new readings of old texts, at variance with the accepted autho- 
rity. Also reference was made to Mhtakshi y. Ramanada {&) in which 
Muttusami Ayyar, J., had spoken of commentaries generally x*eceived as 
authorities, among which he had reckoned the Dattaka Miraamsa. That 
treatise, and the Chandrika especially, had been, without sufficient grounds, 
underrated in the judgment now appealed from. These works had for 
more rhan a hundred years been recognised by all the Indian Courts as 
of great authority on questions of adoption. Reference was then made to 
Rungaina v. Atchaina (9), and to The Collector of Madura v. Mootoo 
Ranuxlinga Sathupathy (lO). lu connection with the estimation in which 
the two last [466] mentioned treatises, which were, it was true, comnara- 
tivelv modern, were held, the observations of Baoerji, J., in his judgment 
in Bhagioan Singh v. Bhagwan Singh (ll), where he sets forth repeated 
recognitions of their value by the Courts, should be regarded. 

Again, a new rule had. been aoplied, or canon of construction, termed 
Jaimini's rule: to the effect that, in construing the ancient Sanskrit texts. 


tl) 2 A. 164. 

(4) 1 B.L.R. 221. 
i7» 14 B. 249. 

(lOj 12 M.I.A. 397. 


12) 1 M. H. C. Et. 54 
(5) 3 C. 443. 

(8) 11 M. 49 (52). 
(11) 17 A. 294. 


(3) 4 M. C. H. R. 165. 
(6) 11 M I.A. 386 (403) 
(9) 4 M.I.A. 96. 
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a preoapt was to be held only a recommeodatioD, and not to bo obligatory 
as a law, where a reason for the precept was given. This rule had not 
yet been applied by any Court. 

The judgment now appealed from could hardly be said to bo founded 
on the same grounds that were taken in the Madras High Court, though 
the same result had been arrived at. In the Madras cases, at least in 
those preceding the latter few, support of this adoption had been found in 
tbe maxim factum valety" at all events to some considerable extent. But 
that maxim could not be applied to give legal effect to such an act as the 
adoption of a man’s only son. It was definitely prohibited in the sacred 
texts, and was therefore contrary to Hindu law. 

Mr. J. D, Mayne and Mr. G. E. A. Boss, for the respondeat. Earn 
Prasad argued that the Courts below had rightly held that the adoption 
was valid in law. The following of this precept of the Sanskrit texts 
depended on the degree of strictness with whichtheHindu system prevailed 
among varying classes. In Bengal where Brahmanism was toe guide, 
this was the basis on which reseed the unanimity with which the pandits 
and the law courts adhered to the rule excluding the only son from being 
adopted. In connection with this the judgment of Mitter, J., in Baja 
Upendra Lai Boy v. Srimati Bani Prasannamayi (1) was referred to. In 
other provinces the precept was more often disreg-irded, and the terms in 
which it was expressed were open to the doubt whether it was of the 
greater or less obligation, it might be that the less strict obseivance of 
it corresponded with a more lax degree [467] of Hinduism. In Madras, 
for instance, the admonition, or prohibition, whichever it might be, was 
not regarded by the Dravidian races, who were not, in adopting a son, 
influenced by the purposes of their religion at all. Than the father’s position 
in a future existence would be improved by the performance of ceremonies 
which a son, natural or adopted, alone could perform, was not in their 
thoughts. The Manual of Madras Administration, p. 71, and the Madras 
Census of 1891, XII I, p. 128, were referred to. In Bombay the Full 
Bench decision in Waman Baghupati Bova v. Knshtiaji Kashiraj Bova (2) 
followed a decision upon an application for a cernificate of succession, 
where the parties were Lingayets. A similar question arising in a suit 
between parties of that caste, it was established that the custom among 
them was to make no exception of the only son as being one not to be 
adopted. In the present case the parties were Agarwalas. The majority 
of that caste appeared to be Jains. Reference was made to Sberring’s 
Castes of the Hindus,” p. 285, and to Golap Chandra Sarcar Sastri on 
adoption, p. 452. The Jains performed do ceremonies for the dead. The 
fact that the admonition against the adoption of an only son, as 
given by Vasishtha and the other Rishis, was observed by those 
who in religion were Hindus, did not lead to the inference that 
the texts were applicable to those who in name only were Hindus. 
Counsel would not again state the different views of the authorities 
which had been discussed in the appeal from Madras. Tliey referred 
again to the Tagore Law Lectures of the Sastri Golap Chandra Sarcar 
and they argued that onlv admonition was intended as prescribed in 
the texts. The comparatively recent date of the Mimamsas, 1623 A. D., 
should be considered, and the apparently modern stress laid on tlie 
religious feeling in connection with the law should not be allowed to 
control every aspect of the question. 
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Mr. C. W. Arathoon replied. 

Their Ijordships’ judgment on both the appeals was delivered on the 
11th March, 1899, by Lord Hobhouse. 

JUDGMENT. 

[4683 The first of these two cases, which comes from Madras, was 
argued iu February, 1898, but the judgment was postponed for the hear- 
ing of the second, which comes from Allahabad. The reason was that 
each case raises a question of general importance on which different 
views have been caken by different High Courts, and it was agreed on all 
hands to be advantageous that the two litigations should be under consider- 
ation at the same time. Tde Allahabad appeal was argued in the month 
of July last, and their Lordships are now prepared to state their opinions 
on both cases. 

In the Madras case, the plaintiff sued as one in the line of succession 
to the last owner of an estate who had died without issue. The principal 
defendant was a boy who had been adopted by the last owner’s widow 
with the consent of the family gnatis or saoindas. The plaintiff claimed 
a declaration that the adoption was invalid. His main ground was that 
the adopted boy was the only son of his father. The defendants showed 
that the natural father of the boy authorized his widow to give him in 
adoption in the way which was actually effected between the two 
widows, and that the plaintiff himself in his character of sapinda was a 
party to the transaction. In addition to asserting the legal validity of the 
adoption, they pleaded that the plaintiff was estopped by his concurrence 

VJ 

The District Judge gave no opinion on the point of estoppel. He 
found that the law in Madras was settled, and he gave judgment in the 
following terms : — 

“ The case illustrates how the people of this Presidency have settled 
“ down under the law as enunciated by the Madras High Court so long 
** ago as 1862, and re-affirmed in 1887, and it is impossible to say how 
“ many adoptions of only sons may have been made during the last thirty 
“ year's on the faith of such enunciation of the law, and wnat innumerable 
“rights might be disturbed by any contrary decision after such a lapse of 

< * ti^D0 * * 

The case was heard on appeal before the late Judge, Sir T. Muttu- 
sami Avyar and Mr Justice Shephard, who affirmed the [^693 decree 
below. ‘The learned Judges did not express any original opinion of their 
own on the main question. They thought that there was no estoppel 
because at the date of the adoption nobody thought of its being illegal. As 
to its legal validity they found that all the Madras decisions had been in 
its favour, and that the Madras Courts were right in following an 

unbroken current of authority in that Presidency, notwithstanding differ- 
ences of view in other Courts. 

At this Bar two points have been taken : first that the gift or recep- 
tion of an only son in adoption is invalid in law ; and secondly that, if • 
not invalid when the boy is received by the adoptive father or given by 
the natural father, it is so improper that in the absence of express authority 
given by a husband his widow has no power to effect it. 

In the Allahabad appeal it is not necessary to make any statement 
of facts because the decree appealed from depends entirely on the answer 
given to a question referred by a Division Bench of the High Court to 
.a Full Bench. That question is as follows : — 
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The adoption of an only son having taken place in fact, is such 
adoption null and void under the Hindu law ?' That abstract question 
is the only one raised in the case lodged by the appellant and the only 
one argued at this Bar. The High Court answered it in che negative. 
Mr. Arathoon has contended in a learned argument that it ought to be 
answered in the affirmative. 

As regards the second question raised in the Madras case, which is 
peculiar to that case, their Lordships feel no difficulty. The only autho- 
rity for the argument of the appellants is the opinion of the late Sir Michael 
Westropp, delivered in the case of Lakshmappa v. Ramava, which was 
decided in the High Court of Bombay in the year 1875, and a report of 
which was after long delay inserted in the 12th Bomb. H. C. R., page 
364. That learned Judge held that, assuming that a man's only son may 
be given in adoption by himself, yet if be has not expressly given to bis 
widow an autboritv.to make such a gift, it cannot be implied by law. 
[470] Now the authority of a widow to give or take in adoption differs in 
different schools of Hindu law. Their Lordships are not re-trying this 
Bombay decision. In Madras it is established, as the learned Judge 
Mutbusami A;^ar shows, that, unless there is some express prohibition by 
the husband, the wife’s power, at least with concurrence of sapindas in 
oases when that is required, is oo-extensive with that of the husband. 
That is cerfainly the simplest rule, and it seems to their Lordships most 
consistent with principle. Tbe distinction taken by lYestropp, C.J., 
appears to have been quite novel, and also at variance with a decision by 
his predecessor. Sir Mathew Sausse. There may be some peculiarity in 
the school of law which prevails in Bombay to support it, though it has 
not been brought to their Lordship’s notice, but if there is any such it does 
not apply to these parties in Madras. On this point therefore their Lord- 
ships agree with the learned Judges below. 

What remains to them is tbe difficult task of deciding t'^e more 
general question which is common to both the appeals. The difficulty 
which hrst meets the eye is tbe variety of judicial opinions and of opinions 
in treatises, which during the last quarter of a century have been gather- 
ing into de6nite opposite channels in tbe different areas of jurisdiction. 
There are also other difficulties beyond. Many of the judicial decisions 
relied upon are embodied in imperfect reports or in mere notes of points. 
The question is complicated by tbe use of different modes of adoption not 
always clearly specified, and by tbe intrusion of special local or tribal 
customs. And the original authorities on which all the confficting opi- 
nions alike are based are wricten in Sanskrit, which for many centuries has 
been a dead language known only to a few learned people, which hardly any 
of those who have been called bo judgment have understood, the translations 
of which are more or less disputed, and of which it is averred, probably 
with truth, that its exact phases of meaning cannot be caught except 
by those who have studied closely and as a whole the language and the 
works of tbe particular writer under consideration. Their Lordships have, 
[471] however, one advantage over their predecessors in these inquiries. 
Tbe greater attention paid of late years to the study of Sanskrit has 
brought with it more translations of the s.acred Hindu books and closer 
examinations of texts previously translated. And in tbe Allahabad 
case especially, the appellants’ side was argued in tbe High Court by 
Mr. Banerji, who is stated by the Court to be familiar with Sanskrit, and it is 
the subject of a very elaborate judgment by Mr. Justice Knox, who is a 
student of Sanskrit, and as be tells us has paid special attention to the 
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books of Manu and Vasishtha. Perhaps the most convenient course will 
be to set out the more important texts which have been brought into 
discussion, then to see how they have been treated by reoent commentators 
and by judicial decisions, stating finally the conclusions to which their 
Lordships have with these aids been brought. 

The most revered of all the Rishis or sages is Manu, who, though 
he says nothing specific on the point now in issue, is referred to as favour- 
ing one side or the other. The passages cited are as follows. They are 
in Ch, IX : — 

“ By the eldest son as soon as born a man becomes the father of 
“ male issue, and discharges his debt to his pitris or progenitors. That 
“ son alone by whose birth he discharges his debt to his fore-fathers and 
through whom he attains immortality, was begotten from a sense of 
“ duty.” He adds sentences to affirm the powers, privileges and duties of 
the first-born, and his great importance in the family.” — VV. 106 — -109. 

“ By a son a man obtains victory over all people, by a son's son he 
“ attains immortality, then by the son of that son he reaches the region 
“of Brahma.” — V. 137. 

“ rfince the son delivers the father from the region called Pat, he 
“ was therefore called Putra by Brahma himself.” — V. 128. 

“ Whom the mother or the father give with water a son in distress 
similarlv endowed with affection be is to be deemed a datrima one brought 

forth.” 

In the three last quotations their Lordships have followed the words 
of Mr. Justice Knox, who says that he has attempted to £472] follow 
the text word by word without interpolating or taking away any particle, 
and that on that account his style is rough. — {See Record* and Golap 
Chandra, Treatise on Adoption, p. 282.) 

Near to Manu in point of antiquity and of authority comes Vasishtha, 
around whose utterance on the point in issue the greater part of subse- 
quent comments has clustered. His writings have been translated by 
Dr. Buhler and published in the work entitled “ Sacred Books of the 
East” which has been edited by Professor Max Muller. The passage in 

that translation is as follows, Ch. XV : — 

(1) Man formed of uterine blood and virile seed proceeds from his 
mother and his father as an effect from its cause. 

(2) Therefore the father and the mother have power bo give, to sell, 
and to abandon their son. 

(3) Bub let him not give or receive in adoption an only son, 

(4) For he must remain to continue the line of ancestors. 

(5) Let a woman neither give or receive a son except with her 
husband’s permission. 

On the record 1 Mr. Justice Knox gives his own translation which does 
not appear bo differ substantially, though it does slightly in form, from 
that of Dr. Buhler, 

Another ancient sage is Saunaka, of whom a text is quoted in the 
Dattaka Mimamsa of Nanda Pandita as follows : — 

Section IV, Para 1. In reply to the question as to the qualification 
“ of the person to be affiliated Saunaka declares : * By no man having an 
“ * only son (eka putra)is the gift of a son to be ever made; by a man having 
several sons (bahu putra) such gift is to be made on account of diffi- 
“ * culty (prayab natas).’ ” 


• [IX, 247, 248.— ED.l 


t Cp. 249.— Ed.] 
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Next in time is Yainavalkya, whose writings, with comments by 1899 
Vijnanesvara, constitute the Mitakshara, a work of very high authority all March 11. 

over India. The material passages are as follows in Mr. Golebrooke’s 

translation, Ob. 1, Sec. XI : — ^ PmVY 

Para. 9. “So Manu declares ‘He is called a son given (datrima) OoUNCIIi. 

“ ‘ whom his father or mother affectionately gives as a son 

“ [473] being alike [by class] and in a time of distress, conlirming the 21 A. 460 
gift with water. ’ ” (P.C.) = 1 

Para. 10. “ By specifying distress it is intimated that the son should Bom.L. R. 
“not be given unless there be distress. This prohibition regards the 226=3 
“ giver [not the r.aker] . ” C.W.N.427 = 

Para. 11. “ For an only son mu-^n not he given [nor accented] for 22 M. 398 = 
“ Vasisbtha ordains ‘ Let no man give or accept an only son. ‘ ” 9M.L>J.67 = 

Para. 1‘2. “ Nor though a numerous orogeny exist should an eldest 26 I. A. 113 = 
“ son be giver>. for he chiefly fulfils the office of a son, as is shown by 7 Bar. P C.J. 
“ the following text* By the eldest sou as soon as born a. man becomes 330. 

“ the father of male issue. ” 

The above mentioned writings are all classed among the Smritis, 
which are held by orthodox Hioiius to have emanated from the Deity, and 
to have been recorded, not like the Sruti in the very words uttered by that 
Being, but still in the language of inspired men. They contain precepts 
whose authority is beyond dispute, but whose meaning is open to 
various interpretations, and has been, and is, the subject of much dispute, 
which must be determined by ordinary processes of reason. The Dattaka 
Mimamsa stsnds on a different footing. It Is not older than the 17th cen- 
tury A.D. and (ioes not claim any bub human origin. Indeed its trans- 
lator, Mr. Sutherland, says that it is,“ As its name denotes, an argumen- 
“ tative treatise or disouisition on the suhjectof adoption; and though from 
“the author’s extravagant affectation of logic the vvork is always tedious, and 
“ his arguments often weakand superfluous, and though thestyleisfrequent- 
“ ly obscure and nob unrarely inaccurate, it is on the whole complied with 
“ ability and minute attention to the subject, and seems not un worthy of the 
celebrity which it has attained.” Moreover it was written during Muham- 
madan rule and cannot be the work of a law-giver or judge. The date of 
the Dattaka Chandrika is not certain, but it is at all events very much 
later than the Smritis, and it stands only on the footing of a work by a 
learned man. Messrs. West and Buhler in their valuable work on Hindu 
Law (3rd Edition, page 11) [474] speak thus : “The Dattaka Mimamsa 
and the Dattaka Chandrika, the latter less than the former, are supple- 
“ mentary authorities on the Law of Adoption. Their opinions however 
“ are not considered of so great importance but that they may he set aside 
“ on general grounds in case they are opposed to the doctrines of the 
“ Vyavahara Mayukha or the Dharmasindbu and Nirnayesindhu.” 

This is spoken with special reference to Bombay or Western India. But 
both works have bad a high place in the estimation of Hindu lawyers in 
all parts of India, and having had the advantage of being translated into 
English at a comparatively early period,* have increased their authority 
during the British rule. Their Lordships cannot concur with Mr. Justice 
Knox in saying that their authority is open to examination, exolanation, 
criticism, adoption or rejeetion like any scientific treatises on European 
jurisprudence. Such treatment would not allow for the effect which long 
acceptance of written opinions has upon social customs, and it would 
probably disturb recognised law and settled arrangements. But so far as 
saying that caution is required in accepting their glosses where they 
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1899 deviate from or add to the Smrifcis their Lordsldps are prepared to concur 
March ll. with the learned Judge. 

The passages in the Dattaka Mimamsa are as follows: They are 

Privy contained in IV. Para. 1, is that which gives the saying of 
Council. Saunaka already quoted. Para. 2. — He, who has one son only, is eka- 

puira’ or one having an only son: by such a one the gift of that son 

21 A. 460 “ \^q made ; for a text of Vasishtha declares ‘ an only^son let no 

(P.C.) = 1 “ man give &c.’ ” Para. 6. The writer comments on the word "ever*’ as 

Bom. L. R. by Saunaka thus : In a time of calamity : accordingly, Narada says 

226 = 3 “ * deposit, a son, and a wife, the whole estate of a man who has issue 

C.W.N. 427= " ‘ living, tlje sages have declared unalienable, even by a man oppressed 
22 M. 398= “ ‘ by grievous calamities : although the property be solely that of the man 
9 M.L.J, 67= “ ‘ This text also regards an only son, for it is declaratory of 

28 I.A. 113= “ jjbe same import as the texts of Saunaka and Vasishtha.” Para. 8. — 
7 Bar. P.C.J. “ writer [475] comments on Saunaka’s words : — “ By no man having 
330. “ an only son,” thus : — “ From this prohibition the gift by one having two 

“sons being inferrible, this part of the text (*By one having several 
“ sons, &c.’) is subjoined, to prohibit the same by one baviug two sons 

also.” 

The Dattaka Chandrika (S. 1, para. 27) only repeats Vasish- 
tba’s saying, and couples it with the obligation to adopt a brother’s son 
if there is one. 

Their Lordships do not propose to spend much time in a close 
examination of the recent commentators. They have been very carefully 
sifted in the Indian Courts, and naturally so, seeing what was the paucity 
and obscurity of judicial authority until within the last thirty years 
or so. The principal effect which they have on the mind is to show 
the great variety and uncertainty of opinion on the question nowin issue. 
The earliest of those referred to is Jagannatha, a learned Hindu lawyer 
employed by Sir W. Jones to compile a digest. He thought that the 
prohibition in the Smritis is only moral and not legal. That also is 
the opinion of the two latest writers, both deeply versed in the Sanskrit 
language — Mr. Mandlik, who appears to have translated the texts of 
Saunaka, and Mr. Golab Chandra Sarkar, who has written a treatise on 

adoption. Sir Thomas Strange writing in the year 1830 expresses an 
opinion in the body of his treatise that the prohibition is monitory only — 
Vol. 1, page 87. On the other hand the weighty opinions of 
Mr. Colebrooke, Sir Francis Macnaghten and Mr. Sutherland are thrown 
into the scale ; and that of Mr. Justice Strange is also cited to the same 
effect, and is supposed by some bo express the latest opinions of his father, 
Sir Thomas Strange. But it may be observed that Sir Francis Macna* 
ghten and Mr. Justice Strange found their opinions on the wickedness 
of the act in question, and that the adoption of an eldest son is placed 
by Mr. Justice Strange on precisely the same footing as that of an only 
SOD, and is ranked by Sir F. Macnaghten as a heinous crime, though not 
so heinous as the adoption of an only son. Their Lordships think that 
the authority [476] of recent tex(p writers must oot be stated more favour- 
ably to the present appellants than is stated in the book of Messrs. West 
and Buhler. Expressing no opinion of their own, those learned writers, 
say “ if he have bub one son, the gift of that one “ is every where reprobated 
“as a grave spiritual crime. By most the gift is thought invalid.” Their 
Lordships turn now to the more solid ground of judicial decision. 

In Madras the course of decision has been very simple. In 1862 the 
High Court decided that the adoption of an only son, however sinful, was 
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valid in law. Ib has been shown by Hr. Mayne bhat a previous decision 
then relied on was misapprehended by the learned Judges. Bub bhat was 
not the sole ground of their decision ; they also relied on learned opinions 
and they agreed with those opinions. And the same High Court has 
since that time had the same question brought before ib more than once ; 
three times ib is stated in one of the judgments below. There has been 
no fluctuation in their decisions. It must be taken that the law in 
Madras has ever since been settled in favour of the present respondents. 

In Allahabad also the condition of judicial decisions is simple. In 
1879 the question was brought before a Full Bench of the High Court 
oon'?isting of Sir Robert Stuart and Sir Charles Turner, who were English 
barristers, and three eminent civilians — Justices Pearson, Spankie, and 
Oldfleld. The Court decided in favour of the adoption. Sir C. Turner 
dissenting. In the year 1889, some doubts were expressed on the point 
by Justices Straight and Mabmood, and that circumstance, coupled with 
the delivery of adverse opinions by the High Courts of Calcutta and 
Bombay, led to the rather unusual course of referring the same question 
to a Full Bench, of which Mr. Justice Mabmood was one. The result 
has been a unanimous decision supported by judgments of the Chief 
Justice and Mr. Justice Knox, which are remarkable for research and ful- 
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ness of treatment. 

In Bengrtl there has been more fluctuation of opinion. The law was 
quite unsettled in the year 1868. It would be of little [477] use 
now to examine the earlier decisions in the Sadder Dewani Adalut and the 
Supreme Court. That has been done with great care by Sir William 
Markby in a case about to be mentioned. The first case which raised 
the exact question in the High Court was heard in the year 1868 before 
Justices Dwarkanath Mitter and Louis Jackson. Tbejudgment wasdeli- 
vered by Mr. Justice Mibter. After quoting passages from the two above- 
mentioned Dattaka treatises the learned Judge lays the law down thus : 
“ The institution of adoption as it exists among the Hindus is essentially 
a religious instil ution. It originated chiefly, if not wholly, from motives 
“ of religion; and au act of adoption is to all intents and purposes a roli- 
“ gious aot, but one of such a nature that its religious and temporal aspects 
“ are wholly inseparable. ‘ By a man destitute of male issue only’ says 
“ Manu, ‘must the substitute fora son of some one description always bo 
** ‘anxiously adopted for the sake of the (uueral cake, water and solemn 
“ ‘rites.’ it is clear therefore that the subject of adoption is inseparable 
“ from the Hindu religion itself and all distinction between religious and 
“ legal injunctions must be inapplicable to it.” 

There is no doubt that this judgment has exercised very great 
influence on the controversy ; and indeed if the learned Judge’s funda- 
mental position were sound there could be no controversy at aU. Let 
us assume for this purpose, though it is matter of grave dispute, that 
the learned Judge is right in saying that adoption originated in motives 
of religion and not in the ordinary human desire for perpetuation of family 
properties and names. Still the question is whether certain precepts 
have a legal or only a religious bearing. What is there in the subject 
matter of a.loption which makes it clear that all precepts relating to it 
must bear a legal character? The learned Judge does not discuss that 
question. He bogs it, merely stating that his own inference clearly 
follows from Manu's text. Their Lordships think that the doctrine 
propounded by him is equally opposed to a roasonablo construction 
of the books apart from decision, and to decided cases. [478] Indeed 
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to show how far the doctrioe is from being universally applicable it 
would not be necessary to go further than the passage which the 
learned Judge himself cites from Manu, though of course differences may 
be suggested between nrohibitory and mandatory injunctions. Manu 
prescribes adoption on the score of religion. According to Mr. Justice 
Mitter this is necessarily a legal injunction, yet nothing is clearer than that 
there is no legal compulsion upon a Hindu to adoot a son, however irreli- 
gious it may be in him not to do it. There is not eveu any legal compul- 
sion on his widow to do it, when he is dead and cannot have a natural 
SOD. But the principle laid down is so important, goes so deep down to 
the root of these questions, and has exercised such influence, that their 
Lordships think it necessary to discuss it at lengtfi, for which this will be 
a convenient place. 


Their Lordships bad occasion in a late case to dwell upon the 
mixture of morality, religion, and law in the Smritis. Rao Balvant Singh v. 
Rani Kishori (1). They had to decide whether a prohibition on alienation 
of property away from a man’s family, certainly btsed on religious 
grounds, had a purely religious or also a legal benring. They then said : 
— “All these old text books and commentaries are apt to mingle religious 
‘ and moral considerations not being pOv-»itive laws, with rules intended 
‘ for positive laws. In the preface to his valuable work on Hindu law 
‘Sir William Macnaghten (2) says ‘it by no means follows that because 
‘ ‘ an act has been proliibited it should therefore be considere J as illegal. 
‘‘The distinction between the “vinculum juris” aud the “ vinculum 
pudoris ” is not always discernible.’ ” They now add that the further 
study of the subject necessary for tlio decision of these appeals has still 
more impressed them with the necessity of great caution in interpreting 
books of mixed religion, morality and law, lost foreign lawyers, accus- 
tomed to treat as law what they find in authoritative hooks, and to 
administer a fixed leg il system, should too hastily take for strict law 

precepts which are meant to appeal [5793 the moral sense, and should 
thus fetter individual judgments in private affairs, should introduce restric- 
tions into Hindu society, and icnpart to it an inflexible rigidity never 
contemplated by the original law-givers. 


The late extension of the study of Sanskrit has apparently resulted 
nob in weakening but in strengthening the cited opinion of Sir William 
Macnaghten. Of course their Lordships do not presume to form any 
opinion on questions of Sanskrit grammar, but they observe that 
Mr. Golap Chandra, who is frequontly referred to in the judgments below, 
contends as a matter of grammar that words {e.g. those of Saunaka) which 
have been translated in the ionporabive form of command should bake that 
of recommendation. Mr. Mandlik insists on the same view, and 
Mr. Justice Knox says that he originally took a contrary view but bas 
been brought round by the authority of Mandlik and another Sanskrit 
scholar, Mr. Whitney. 

Lotus see now how Mr. Justice Hitter’s principle accords with 
actual decisions. The oontroveisy resp3ctiDg eldest sons, whether or not 
they can be given in adoption, has a strong bearing on the present ques- 
tion. Manu attaches the highest importance to the character of an eldest 
son. The relevant passages from his Institutes have been quoted above. 

(1) 25 I. A. 54 at p, 69. 

(2. C“ Principles and Precedents of Hindu Law,’* Volume I. Preliminary Remarks 
Page VI- — Edj • 
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No speoifio prohibition is ooatiaineci in these passages, but the reason- 1899 
able inference from thera is given in the Mibakshara in Ch. 1. Sec. XI. March 11 

iara. iJ, which has been already quoted. This express prohibition has 

been taken by some to be a legal rule, and has been enforced by modern PRIVY 
writers o weight as before sta^ legal decisions. It would cor- COUNCIL, 

tainly fall within Mr. Justice Mibter’s principle. But it is quite abandoned; — 
all over India as their Bordships understand ; and the prohibition is held 
to be a matter for religious consideration only. It was the subject of (P-C ) = l 
careful examination and express decision by Justices Markby and Romesh 
Ohander Mibber in the case of Janokce Debea v. Gopaul Acharjea (1). 226=3 

[430] Again it is laid down that the giver of a son ought to liave ^27 = 

more than two sons. The text of Saunaka quoted above says that the 22 M. 398= 
gift IS to be made by one having several sons (Bahuputra). The Oattaka ® 67=* 

Mimansa, Sec. IV. 8 lays it down that the Sanskrit word signifies more 2® I. A- 113 = 
than two, and that Saunaka’s precept was introduced for the express'^ 
purpose of excluding the inference that a man with two sons might give ®30. 
one in adoption. The Dattaka Chandrika Sec. 1. 29 and 30. declares 
the same law. The precepts are precise, and yet their Lordships cannot 
tind that anybody assorts them to be law in any but the religious sense. 

Another precept is that a Hindu wishing to adopt a son should adopt 
the son of his whole brother in preference to any other person. That 

C? 1 ^ T T I 1 , in the year 1878 in a case in which the 

Subordinate Judge had held the adoption to be invalid for violation of this 

preoepd, and the High Court were of a contrary opinion. This Board held 
that the terms of the precept were contained in both the Dattaka Mimansa 
and the Dattaka Chandrika. and they are founded on the Mitakshara. 

Nevertheless they held that it is not a precept of law. They referred to 
the opinions of English text-writers to support them. No decision in point 
was cited, and probably there is none in the books. 

One of the conditions for adoption laid down bv Manu in the passa^^e 
first quoted from him is that there must bo distress. This is emnhasizld 
in the Mitakshara. Chap. 1. s. U, Para. 10: "The son shall nob be given 
unless there be distress." which appears to mean that the giver must be in 
distress. This prohibition." it continues, "regards the giver," and 
than occur the words nob the taker." apparently interpolated by the 

the name of Balam Bhatta. 

The Dattaka Mimansa, 3. IV, 20 says; "No distress existing, the giver 
commits a sin on account of the prohibition.” If then the giver commits 
a sin the taker who enables him to do it cannot be free from sin ; and if 
e commission of a sin makes the transaction void in law there can be 

no gift and consequently [481] no adoption. And yet nobody contends 

or 0 legal force of this prohibition. It does not appear that in cases of 

adoption any inquiry is ever made about the distress of the natural 
father. 


clear that the principle laid down so confidently by Mr. Justice 
Mitter as paramount in oases of adoption is repeatedly repudiated in prac- 
tice; and m the Bengal case next to be cited the learned Judges while fol- 

lowmg the conclusion of their predecessors, dissociated themselves from 
the fundamental reason assigned for it. 

Moreover this sweeping doctrine of Mr. Justice Mitter is nob consis- 
tent with th^e prevalence of exceptional customs or other interferences with 
e law. The extent to which the Smritis admit of special customs has 


(1) 2 0. 365. 
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not been argued in these cases and their Lordships cannot easily form 
any judicial opinion about it. But in a discussion about the sources of 
Hindu law by Dr. Jolly published in 1883 (see p. 33), that learned Sans- 
krit scholar states grounds for holding that customs are only recognised 
by the Smritis when they do not contravene divine laws. 

Mr. Arathoon has impressed upon their Lordships more than once 
during this argument that the texts he relies on are held to emanate from 
the Divine Power. If then that power has said that certain modes of 
adoption shall be null and void, how can any human practices lawfully 
limit its operation? And yet the validity of local or tribal customs to 
adopt only sons is asserted by every jurist. In the Punjab such a custom 
is received as the general law of that large area, and it governs the rela- 
tions of the eight millions or so of th^ Hindus (Jats, Brahmans, Rajputs, 
and others) who live there ; and that, though the sources of their law are 
the same Smritis which are followed in other parts of India. The infe- 
rence is that among numerous Hindu communities the prohibition of the 
Smritis on this point has not been received as invalidating the transac- 
tion. 

Again, if the religious and legal injunctions were co-extensive, it would 
place both Courts of justice and legislatures in a very [482] delicate 
position when dealing with such matters. Suppose that in this Madras 
case the Court had upheld the plea of estoppel : it would have set up a 
judicial rule to bar the working of a divine law. Suppose that the statu- 
tory six years had elapsed and that the suit had been barred by time ; 
then the legislature would be interfering to bar the working of a divine 
law. In each case a separation would have been made between those 
religious and temporal aspects which Mitter, J., declares to be wholly 
inseparable. Yet the British rulers of India have in few things been 
more careful than in avoiding interference with the religious tenets of the 
Indian peoples. They provide for the peace and stability of families hy 
imposing limits on attemnts to disturb the possession of property and the 
personal legal status of individuals. With the religious side of such 
matters they do not pretend to interfere. But the position is altered if 
the validity of temporal arrangements on which temporal courts are asked 
to decide is to be made subordinate to inquiries into religious beliefs. 

No system of law makes the nrovince of legal obligation co-extensive 
with t^at of religious or moral obligation. A man may, in his conductor 
in the disposition of his property, disregard the plainest dictates of duty. 
He may prefer an unworthy stranger to those who have the strongest 
natural claims upon him. He may be ungrateful, selfish, cruel, 
treacherous to those who have confided in him and whose affection for 
him have ruined them. And yet he may be within his legal rights. The 
Hindu sages doubtless saw the distinction as clearly as we do, an 1 the 
precepts they have given for the guidance of life must be construed with 
reference to it. If a transaction is declared to be null and void in law, 
whether on a religious ground or another, it is so ; and if its nullity is a 
necessary implication from a condemnation of it, the law must be so 
declared. But the mere fact that a transaction is condemned in books like 
the Smirbis does nob necessarily prove it to be void. It raises the ques- 
tion what kind of condemuation is meant. 

[483] It is true that the learned Judges Mitter and Jackson refer to 
the texts of the Dattaka Mimamsa and Chandrika. But according to the 
paramount principle laid down by them those texts could only be read in 
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one way. That pripoipJe is in faot the sole ground of the decision, and 1899 
as ifc canuofc be admitted the decision is deprived of weight. March 11 . 

The next ease in Bengal was decided in the year 1878 by Chief Justice 

^arth and Mr. Jusbioe Markby. Manick Chimd^ir Dutt v. BJuuMfobutty PRIVY 
Uossee (1/ In delivering judgment Sir W. Markby reviews with great COUNCIL, 
care and discrimination the then existing authorities, judicial and non- 
judicial, and he shows that only in four cases had the point been brought ^ 
before the Highest Courts of Appeal in India. There had been no * = ^ 

decision at that time in Allahabad The Madras High Court supported 
the adoption ; so anparently did tlio Bombay High Court, for the judg- 
raent of Chief Justice Westropp which threw doubt upon the point, 
though delivered in 1875, was not reported as early as 1878. The learned 
Judge states the ground of his decision thus: “It appears to ® 67*= 

therefore that the vast preponderance of authority, if not the entire * 
authority in Bengal, is against the validity of the adoption of an only ^ 

“ adoption of the plaintiff in this case to 

^ 03 ya.lid it would be necessary to overrule both the carefully considered 
decision of Jackson and Dwarkanath Mitter, JJ.. and equally careful 
decision of four Judges of the Sudder Court. This of course could only 
t( ^ QODQ by a Full Bjnoh. But we could only refer the case to a Full 
^ Bench if there is a conflict of authority, or ii we ourselves differ from 
these decisions. Having gone through all the cases with great care I do 
not think it can he said that there is anv such conflict of authority in 
_ Bengal as to justify us in referring the case to a Full Bench on that 
ground, and T am not nrepvred to refer the case to a Full Bench upon the 
ground that I myself think the adoption of an only son valid. On the 
contrary, on the best consideration I [484] have been able to give to 
^ the authorities. I think such an adoption ought in Bengal to be held to 
be invalid wherever the effect of holding such adoption to be valid would 
be to extinguish the lineage of the natural father and so to deprive the 
ancestors of the adopted son of theraaans of salvanion.” 


380 . 


This 13 a very instructive judgment and entitled on all grounds to 
great respect ; and it is with great respect that their Lordships, being 
obliged to differ either from it or from other High Courts, proceed to note 
some Doints which detract from its weight. As to the vast preponderance 
o authority in Bengal, there were only two decided cases. One was 
0^0 Dewani Adalat and is reported in 3 Select Reports, 

p. oZ The report does not show any examination of the question 
y e learned Judges themselves. Their decision appears to rest 
wholly upon the opinion of Pandits, who in their turn content them- 
selves with a simple citation of texts. The other decision rests entirely 
on a principle which is untenable, as Sir W. Markby bimself showed 

• ^ 10 ^ 0 *" u .T case of Janokee Debea (3). Moreover the Court 

in 1878, hardly addressed itself to the question whv the injunctions 
relating to the only son are imperative and legal while those which 

monitory or religious. In 1877 
Sir W. Markby says that while the latter prohibition is only monitory 
the former is clear ; referring, as their Lordships suppose, to the differ- 

iSStfu® • in Colebrooke’s translation of the Mitakshara. In 

io78 he intimates that the stronger objection to the adoption of an only 
^n IS based on religious grounds, on which their Lordships remark that 
B^^^ibes^clwacte^o tf^ldes^^ affords strong religious 

(IJ 3 0. 448 (460, 461). (ii) Nundram v. Kaihee Pande, 6 I.D. (0.8.) 906. (3) 2 0. 365. 
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grounds against his adoption, and that they do not find themselves com- 
petent to put such grounds in the balance against one another, so as to 
decide which is the stronger. 

On this point they a Id that there seems to have been a great deal 
of exaggeration used in urging the religious topic throughout this 
controversy : e'=pecially in later times Manu says that by the eldest 
son as soon as born a man discharges bis debt to his [485] progeni^^ors ; 
and it is through th\t son that he attains immortality. Acjording to him 
thd son serves his father’s spiritual welfare at the moment of his birth. 
There is no intimation that if the boy dies the next day, or fails to have a 
son, this service is obliterated. Why the \ should it bs so if the b.‘)y is 
adopted ? It is irue that Manu attributes additional value to the firstborn 
son and grandson It may be tnat «uch further benefit is lost by adoption, 
as it would be by daat*', but that is a very different thing from depriving 
the ancestors of the adopted son of the means of salvation, which have 
been already attained. Vasishtha, whose text is the fundamental one, 
does not rest his injunction on spirituil benefit at all, but he says that 
the only son is to continue the line of hi^ ancestors ; one of the very com- 
monest of human motives for desiring legitimate issue. Nor does he make 
any allusion to “ Put” here, or, if Mr. Justice Knox i.s right, elsewhere. 
If he was really thinking of the spiritual benefits of the son’s ancestors as 
the ruling consideration, it is inexplicable that he should not have said 
so Moreover, their Lordships asked during the argument why a man 
who had given a natural son in adoption could not a terwards, if he was 
so minded, adopt another ; and neither authority nor reason was adduce! 
to show that he could not. 

That is the state of authorities in Bengal. The question has never 
come before a Full Bench, and it seems to their Lordships that there is 
only one decision, viz., that of 1878, to which great weight is to be 
attached. 

In Bombay, after a Division Bench had decided in favour of validity, 
the question was discussed before another Division Bench in the year 1875; 
Lakshmappa v. Rainava (1). The case was decided on another grouod, as 
has been mentioned above. But the Chief Jus' ice, Sir M. Westropp, 
delivered an elaborate judgment containing his reasons for holding the 
adoption of an only sou to be invalid Those reasous appear to have been 
adopted by the Court including Sir RI. Westropp bimself in [486] a 
subsequent case which was decided in 1879 but has never bean reported. 
In 1889 the question was referred to a Full Bench, who simply followed 
the unreporbed case. See I L.R. 14 Bom. 249 (2). Sir C. Sarjent, then Chief 
Justice, delivered judgment. He pointed out that nrior to Lakshmappa 
,v. Raynava (l) the decisions in Bombay were in favour of validity ; that the 
judgment of Sir M. Westropp in that case was the first that treated the 
point with due consideration ; and that as the opinion there expressed had 
been adopted by a Full Bench, it was not proper to review it. The 
decision was necessarily in favour of invalidity. The law in Bombay 
therefore rests on the authority of the unreported case of 1879, which 
itself rests on the reasoning contained in the judgment of 1875. 

In that judgment the learned Chief Justice makes more elaborate 
reference to the Smritis than is contained in any judgment earlier than 
the present Allahabad case. He dwells emphatically on Colebrooke’s 

(1) 12 B.H.C.R. 364. ^ 

(2) Waman Raghupathi Bova v. Kri%hnaji Kashiraj Bova, 14 B. 249. 
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translation of the Mitakshara, showing that with regard to the only son 1899 
the exvi'ession “must not,” and with regard to the eldest the expression March il. 
“should not,” is employed. He adds that the distinction is even more 
strongly marked in the Mayukha, which is received as a high authority PRIVY 
in Bombay. On this p unt their Lordships interpolate again the remark COUNCIL, 
that they are nob re-trying the Bombay decision and that the effect of the a 4eo 
Mayukha has not been argued before them. He then examines decisions by ,p q 
Bombay Courts prior to the establishment of the High Court, which ^ ^ 

certainly exhibit a confusion of legal oninion. The authority of the 226 = 3 * 

High Court up to 1875, though not perhaps very decisive, was in favour 427 = 

of validity. From this, and from the decision of the Madras Court, the 398= 

learned Chief Justice differs. He cit'^s the passages of Smritis and j gy- 

books and English text-writers with which we have now been raade^gj^' 
familar. And his decision apparently is founded on the language °^YSar PCJ 
Colebrooke’s Mitakshara and on the judgment of l\Ir. Justice Mitter. 

Their Lordships have already stated their reasons for thinking that the 
latter of these foundations is unsound. The value of the former will be 
examined presently. [487] They have also stated above that the point 
actually decided in this case is a novel suggestion of the learned Chief 
Justice, and is unsustainable in priticiple, and unsupported by authority 
unless there be something peculiar to Bombay to support it. 

Before leaving this judgment their Lordships ought to state their 
concurrence with the learned Chief Justice in his remarks on the so-called 
doctrine of factum valet. That unhappily expressed maxim ciearly causes 
trouble in Indian Courts. Sir M. Westropp is quite right in pointing out 
that if the factum, the external act, is void in law, there is no room for 
the application of the maxim. The truth is that the two hylves of the 
maxim apply to two different departments of life. Many things which 
ought not to be done in point of morals or religion are valid in poiot of 
law. But it is nonsensical to apply the whole maxim to the same cIhss 
of actions and to say that what ought not to be done in morals stands 
good in morals, or what ought not to be done in law stands good in law. 

Sir M. Westropp has, not without cause, reduced the ambiguous maxim 
to its proper meaning. 

Such was the state of judicial authority in India prior to the present 
cases. For as regards the Punjab, it is true that in the early days of the 
Chief Court Judges have pronounced opinions in favour of the adoption 
under general Hindu law ; and in 1874 Melville and Thornton, JJ., pointed 
out that the turning point of the controversy was Mr. Justice Mitter’s 
judgment of 1868. But after the first repoited case in 1867, the decisions 
there have turned on the popular customs into which the Government 
had the prudence to inquire immediately after the annexation, and which 
they made the foundation of law. The Punjab therefore may be omitted 
in our estimate of judicial authority. The reasons against the validity of 
the adoption of an only son are contained in the three judgments of 
the learned Judges Mitter, Markby and Westropp. The point has never 
come before this Board for decision. It has been alluded to in two cases 
but in so indirect a way that though the authority of the Board is relied 
on by both sides, it is not available for either. The foregoing remarks 
represent all [488] the light which has been thrown on the Smritis to 
which affer all we must recur to decide the question. 

In addition to the remarks already made on the bearing of Manu’s 
texts, those of Mr. Justice Knox upon bis silence are worthy of attention. 

Manu mentions three conditions for a good gift of a boy in adoption. 
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Tho natural father must be in distress ; the boy must be “ similar,” 
apparently meaning of the same caste with the adoptive father ; and he 
must be affectionate. Nothing is said about his having brothers, which 
is now represented as a vital condition the breach of which is a sin, a 
heinous crime as some writers have called it, and as annulling the trans- 
action. It seems very unlikely that Manu should either have viewed it 
in that light, or with his very high notions of the value of the first-born 
should have overlooked the point altogether. 

The crucial text is that of Vasishtha. He first states the parents’ 
power in the most sweeping terms, and derives it from causes affecting 
every child that is born into the world. The power is to later ideas, 
whether Hindu or English, an extravagant one ; but it accords with what 
we know of the early stages of other nations and probably did not shock 
the contemporaries of Vasishtha. though the sage Apastamba, who is per- 
hans of equal antiquity, denies the right to give away or sell a child 
(Prasna II, Patala 6, Khanda 13, paras. 6 —11.* A man may sell his 
son — no restriction of purpose is expressed — or he may even abandon 
him. But then comes an injunction expressed in terms which may 
amount to a command or may be only a recommendation, vzz., that an 
only son should not be given or accepted. The first remark to bo made 
upon this is akin to the one just made upon Manu. If Vasishtha intend- 
ed to except an only son from the father’s power to give in adoption why 
did he not say so ? It would have been much more simple. But he first 
states tho power, and far greater powers, in the broadest terms, and then 
adds a qualification which is, to put it at the highest, in ambiguous terms. 
That looks much more like an anneal to the moral sense not to exercise 
the power than a denial [489] of its existence. In this respect the case 
resembles that of the father’s power to alienate family property : which 
indeed is the light in which Vasishtha seems to regard a son. The power 
is given, while the action is condemned in terms consistent with actual 
prohibition. After long controversy it has been settled by a great pre- 
ponderance of Indian authority culminating in a decision by this Board, 
that the power exists, and that the prohibition, though a solemn warn- 
ing as to the spiritual responsibility of exercising it, is not efficacious in 
law. 

In examining this question their Lordships are again at great disad- 
vantage in not knowing Sanskrit. In the absence of agreement among 
Sanskrit students thev cannot adopt the representations made, though 
by learned men, to the effect that as a matter of grammar Vasishtha’s 
injunction imports admonition rather than command. So with respect to 
what has been called Jaimini’s rule, which is so much relied on by Chief 
Justice Edge. That author who wrote in the 13fch century appears to 
have been received as a high authority on the interpretation of Smriti 
texts. He lays down the rule that all precepts supported by the assignment 
of a reason are to be taken as recommendations only. That, if sound? would 
be conclusive as to Vasishtha's text. But it is rather startling, and a very 
intimate acquaintance with the Smritis would be needed before admitting 

its truth. It has not been brought forward in any case prior to this case 
form Allahabad. It may. however, fairly be argued that one who, having the 
power to give an absolute command, gives an injunction nob expressed in 
unambiguous terms of absolute command but resting on a reason, is add- 
ressing himself rather to the moral sense of his hearers than to their duty 

[Sacred Books of the East, Volume 11, pages 130, 131 . — Ed.J 
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of implioit obedience. So far Vasiahtha’s reason, founded as it is on tem- 
poral and not on religious considerations, gives some, though not every 


1899 

March 11. 


strong, support to the respondent’s theory. Privy 

The text of Saunak.a is open to two obvious remarks. One is that 
the injunction not to give an only son is couched in the same terms as the COUNCIL, 
injunction to give a son if there are more than two. The latter of these gj a. 460 
cannot possibly be [490] obligatory. The other remark is that, as Nanda (p,c.) — 1 
Pandita in the Dattaka Mimamsa points out, Saunaka in effect prohibits a l 

gift in adoption when there are only two sons : and that is a prohibition 226=3 
which has never been regarded as obligatory. Saunaka does not help tho^ ^ ^^^27 = 
appellants, but rather lends weight against them. 22 M. 398 = 

Then comes the Mitakshara. We have seen that Sir M. Westropp g jj j g2=3 
emphatically, and Sir W. Markby possibly, rely on the difference of ex-ge i.a 213 = 
uressions in Colebrooke’s translation. The passages from their judgments px.j. 
have been quoted above, and so have the passages from the Mitakshara 
(Sec. 1, Oh. XT, paras. 10, 11, 12). Now it has been brought out in the 
arguments that precisely the same expressions of injunction are used by 
the author in these three paragraphs. To fortify their knowledge their 
Lordships have inquired of one of the most eminent of Sanslcrit scholars. 

Professor Max Muller, and he has courteously informed thorn that as a 
matter of fact the three expressions are identical, and as a matter of 
grammar are. in his judgment, equally capable of expressing obligation or 
recommendation. Now paragraphs 10 and 12 have been observed on 
before. It has been placed beyond dispute in point of law that neither is 
obligatory. It requires some good reason to show why, when the same 
expression is used in three consecutive sentences, it should be construed one 
way in the first and third and another wav in the middle one. No such 
reason has been given. It is an unfortunate thing that in translating a 
law book Golebrook should have used different English words to 
represent the same Sanskrit word. He has certainly misled at least one 
judge in a leading case. As the matter is now shown to stand, the Mitak- 
shara must be taken to bear strongly against the appellants. 

In intimating that Sir M. Westropn was misled by Colebrooke their 
Lordships have not overlooked the fact that in 1889 Sir C. Sarjent thought 
that Sir M. Westropp was aware of the state of the Sanskrit text. It 
seems, however, next to impossible that Sir M. WestroDo should have 
known that Colebrooke’s variations of exoression were not authorised by the 


original, [491] and should have said nothing about it ; seeing that it de- 
prives his emphatic reference to those variations of all meaning. If indeed 
he knew the state of the Sanskrit text and thought it so immaterial as not 
to deserve notice, he practically treated Colebrooke as the original autho- 
rity and his reasoning does not thereby gain but loses in force. 

The material passages in the two Dattaka books have been indicated 
before and remarks have been made on those which quote and comment 
on Saunaka. It seems to their Lordships that the authors, who bring in 
the older texts at every turn, did not mean to do more than repeat and 
enforce them. If they were cle^^ly laying down any additional precepts 
or authoritative interpretations of arnbiguitios, then, though, as Mr. Justice 
Knox points out, such comments should be received with some caution, 
they should also be received with due regard to the authority which the 
books have acquired. But on this topic the writers seem anxious to found 
themselves entirely on the Smritia and to refer their readers back to 
them. Certainly on the crucial point now in issue they throw no light at 
all. They do not touch the question whether the injunction not to adopt 
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only sons is a matter of positive law or only addressed to the moral sense. 
And yet Jaimini’s treatise written some centuries earlier than the Dattaka 
Mimamsa must have made the latter of the writers, if nob both, familiar 
with the importance of that distinction. 

It is, however, worth while to observe how NandaPandita deals with 
the consequences of a forbidden adoption. He quotes Manu’s requirement 
that the adopted son should be “ similar,” and he says (s. II, paras. 22, 
23), “ Hence it is established that one of a different class cannot beadopt- 
“ ed as a son.” In s. Ill, he recurs to that prohibition and asks " should 
“this rule be transgressed what would be the case?” Then he deduces 
from texts of Saunaka and Katyayana, that the adopted son shall not 
share in the inheritance, bub shall be entitled to food and raiment. So 
that the adoption is nob void, bub the son of tbe wrong class is reduced 
to a claim for maintenance only. With this exception [492] which favours 
the appellants ’ theory, it seems to their Lordships that these two treatises 
leave the question exactly where it stands on the earlier authorities. 

From both the Courts below we learn that thei-e is no resentment 
excited by this kind of adoption. The District Judge of Godavery says 
“the people have settled down under the law enunciated in 1862.” He 
can hardly recollect the state of t tings prior to 1862 ; but his state- 
ment of the present state of things is founded on personal knowledge. 
Whether the people have settled down under the High Coixrb deci- 
sions, a result which is usually of very slow growtli if it takes place 
at all, or whether, as is more probable, that decision was in accordance 
with the ordinary existing i3eas and practice, we are told that in point 
of fact there is no conflict between the declared law and the feelings of 
the people. Nor is there any indication th it there ever was such a oontiiot. 
In Allahabad the parties are Agarwala Banias of Benares, who are, as 
two of the learned Judges below state, specially careful of caste and reli- 
gious observance. The adoption was twenty years old and no caste 
penalties had followed it. These things do nob prove a custom, but they 
do tend to prove that among orthodox Hindus the adoption of only sons 
has never been so inculcated as a sin by their teachers as to excite abhor- 
rence or social hostility, such as we know to follow some other breaches 
of their religious laws. That the practice is a frequent one is shown 
by the frequency of litigated cases, which must be quite insignificant in 
number as compared with those that actually occur, and from the establish- 
ment of customs authorising it in various places. This is not one of the 
cases in which people are tempted by appetite to break an acknowledged 
law. It is inconceivable that the choice of an only son for adoption can 
in any large number of cases proceed from any other cause than a convic- 
tion of its suitability to the circumstances. That is a family matter which 
a wise lawgiver, while warning parties of their spiritual responsibility, 
would yet leave it possible for them to do. The Hindu sages appear 
to have taken that course in this and kindred matters. 

[493] Their Lordships then have a case before them of which the 
broad outlines are as follows. Old books, looked on as divine, give to the 
father plenary powers over his sons. The same books discountenance 
the giving of an only son in terms which may ba construed as a positive 
command making the gift void or as a warning pointing out the mischief 
of the act but leaving individual men to do it at their peril. The books 
contain no express statemenc which kind of injunction is meant. The 
practice of such adoption is frequent. Over some substantial portions of 
Hindu society it is establishe 1 as a legal custom, whatever may be the 
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general law. In other very large portions it is held to be part of the 1699 
general Hindu law. Nowhere is it known to be followed by hatred or March ii 

social penalties. Pausing there, the case is one in which if the authoritative 

precepts are evenly balanced between the two constructions, the decision PRIVY 
should be in favour of that which does not annul transactions acceptable Council. 
to multitudes of families, and which allows individual freedom of choice. 

But what says authority? Private commentators are at variance 21 A. 460 
with one another ; judicial tribunals are at variance with one another; and 'P-C-) = l 
it has come to this, that in one of the five great divisions of India the 
practice is established as a legal custom, and of the four High Courts 226 = 3 

which preside over the other four great divisions, two adopt ooe of the 
constructions and two the other. So far as mere official authority goes 
there is as much in favour of the law of free choice as of the law of re- = 

striction.^ The final judicial authority rests with the Queen in Council. 

In advising Her Majesty their Lordships have to weigh the several ^ P-C.J. 
judicial utterances. They find three leading ones in favour of the restric- 
tive construction. The earliest of them (in Bengal 18681 is grounded on a 
palpably unsound principle and loses its weight. The second in time 
(Bombay 1875) is grounded in part on the first and to that extent shares 
its infirmity ; and in part on texts of the Mitakshara which are found bo be 
misleading. So that it too loses its weight. The third (Bengal 1878) is 
grounded partly on the first, and to that extent shares its infirmity, but it 
rests in [494] great measure ou more solid ground, viz., an examination 
of commentators and of decide! cases. It fails, however, to meet the 
difficulty of distinguishing between the injunction not to adopt an only 
son and other prohibitive injunctions concerning adoptions which are 
received as only recommendatory : the only discoverable grounds of 
distinction being the texts of the Mitakshara which are misleading, and 
the greater amount of religious peril incurred by parting with an only son, 
which is a very uncertain and unsafe subject of comparison. The judicial 
reasoning then in favour of the restrictive construction is far from convinc- 
ing. That the earliest Madras decision rested in part on a misappre- 
hension of previous authority has been pointed out; and the Madras 
reports do not supply any close examination of the old texts or any 
additional strength to the reasoning on them. The Allahabad Courcs have 
bestowed the greatest care on the examination of those texts, and the 
main lines of their arguments, not necessarily all thb byways of them, 
command their Lordships assent. Upon their own examination of the 
Smritis their Lordships find them by no means equally balanced batween 
the two constructions, but with a decided preponderance in favour of 
that which treats the disputed injunctions as only monitory and as 
leaving individual freedom of choice. They find themselves able to say 
with as much confidence as is consistent with the consciousness that able 
and learned men think otherwise, that the High Courts of Allahabad 
and Madras have rightly interpreted the law and rightly decided the cases 
under appeal. 

Their Lordships have been reminded of the length of time for which 
the law must have been considered as settled in Bombay and Calcutta. A 
similar consideration affected the Courts of Madras and AlUhabad and is 
remarked on by hoth. The time is not very long in any of the four pro- 
vinces, but it is long enough to increase tlie gravity of the questions in 
these appeals. In estimating the weight of reasoning in the various liti- 
gated cases their Lordships have not forgotten the weight of the actual 
decisions ; that they represent the opinions of eminent and responsible men, 
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[495] arrived ab after public and anxious discussion carrying with them 
an authority not legally disputable in the provinces under their jurisdiction, 
and it may ba affecting many minds and many titles bo property or to 
personal status. Such decisions are not lightly to be set aside. A Court 
of Justice, which only declares the law and does not make it, cannot, as 
the Legislature can, declare it with a reservation of titles acquired under a 
difierant view of it. Bub their Lordships are placed in the position of 
being forced to differ with one set of Courts or the other. And so far as 
the fear of disturbance can affect the question, if it can rightly affect it at 
all, it inclines in favour of the law which gives freedom of choice. People 
may be disturbed at finding themselves deprived of a power which they 
believed themselves to possess and may want to use. But they can 
hardly be disturbed at being told that they possess a power which they 
did not suspect and need not exercise unless they choose. And so with 
' titles. If these appeals were allowed, every adoption made in the North- 
West Provinces and in Madras under the views of the law as there 
laid down may be invalidated, and those cases must be numerous. 
Whereas in Bengal and Bombay the law now pronounced will only tend 
to invalidate those titles which have been acquired by the setting aside 
of completed adoptions of only sons, and such cases are probably very few. 
Whether they demand statutory protection is a matter for the Legislatme 
and not for their Lordships to consider. It is a matter of some satisfaction 
to their Lordships that their interpretation of the law results in that 
course w’hich causes the least amount of disturbance. 

Their Lordships will humbly advise Her Majesty to dismiss both 
appeals and the appellants must pay the costs. 

Solicitors for appellant — in the appeal from the North-West Provin- 
ces : Messrs. T. L. Wilscu and Co. 

Solicitors for respondents: Mqssts. Pyke and Parrott. rp 

Solicitor for appellant — in the appeal from Madras : Mi. li. 1. 

Tasker. 

Solicitors for respondents : Messrs. Keen, Rogers, ana Oo. 


21 A. 496 (P,C.; = 1 Bjm. L.R. 400 = 3 C.W.N. 502 = 26 I.A. 38 — 7 Sar. P.C.J. 323. 

[496] PRIVY COUNCIL. 

Present ; 

Lords Watson and Hobho7ise, and Sir Richard Couch. 
lOn appeal from the High Court for the North-Western Provinces.] 

Beni Ram and another {Plaintiffs) v. Kundan Lal and others 
{Defendants). [16th and 20ch February and 11th March, 1899.] 

Law oj landlord and tenant as to building by tlie tenant on the land— Acquiescence of 
lessor Terms of special leave to appeal in this suit. 

A lessor is not restraiael by aay rule of equity fc.jm briogioi; a suit to evict a 
tenant, the term of whose lease has expired, merely by reason of that tenant’s 
having erected permaoent structures on the land leased, such buildiog having 
been within the knowledge of the lessor, and there not having been any inter* 
ference on his part to prevent it. 

To raise an equitable estoppel against the lessor precluding him from suing, 
on the determination of the tenancy, for possesison, the tenant should show 
facts sufficient to justify the legal inference that the lessor has by plain impli- 
cation contracted that the right of tenancy should be changed into a right of 
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pQrnian6nfc ocoupanoy. Acquiescence by the lessor in this case was a local infer- -icon 
eUMto be drawn from such facts as wero found. Tbo onus of establisbinc 
suflicient cause for an equitable estoppel had not been discbarccd bv the tenant MARCH 11 . 
in this instance. * 


Ramsdenlv. Dyson (1), and s. 108 of tho Transfer of Property Act 1882 
referred to, j • > 

Special leave to appeal had been granted on terms that the appellants should 
be liable to pay the respondents’ costs in any event, if directed so to do. Costs 
were, however, diceoted to be paid by tbo respondents. 

[P.. 28 0. 738 = 5 C.W.N. 858 (802) ; 83 C, 1119 = 3 O.L.J- 616=10 C.W.N. 765 ,■ 0 A.L 
J. 57 = A.W.N. (1908) 282 = 1 Ind. Ca*. 821 ; 4 C.L.J. 198: Annl 29 A G 52 
(657, 658) = 4 A.L.J. 556=(1907) A.W.N. 281; 28 B. 440 (44Gi=6 Bom LR 
440 ; A.W.N. (1904) 70; R., 23 B. 789 (795) ; 35 B. 182 = 13 Bom. L.U. 92 ^99)~ 
9 Ind. Cas. 765 ; 27 C. 670 i584) ; 37 C. (362 (665) ; 27 M. 2U (213 214) = 14 

f ■' A.W.N. (1900) 191 ; 24 

A.W.N. (1904) 70 ; 6 C.W.N. 846 1857) ; 6 C.W.N. 134 (140) • 6 C W N 352 
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leave, on terms, from a decree (26th January 
o u the High Court afijrmiDg a decree (21st April 1892) of the 
u Judge of Aligarh, who affirmed a decree (27th July 1891) of 

the Mupsif of Hathras. dismissing the appellant’s suit with costs. 

This suit was brought on the 30th August 1890 by the representa- 
tives of the original lessors of six bighas of land to dispossess the successors 
ot the original lessees, and to obtain the removal of the houses built on 
the land. Special leave to appeal had been obtained by the plaintiffs 
whose suit had been dismissed on the ground that an equitable estoppel 
against them caused by their having acquiesced in the building, had been 

This leave to appeal was granted in regard to the question of law 
which the case presented. This was whether it was a good [497] ground 
of defence that predecessors in the tenancy had erected permanent build- 
ings on the land, without the owners having interfered to prevent the 

.u . There was no stipulation 

cnac the tenants should have an extended term. 

The appellate Courts below had decided in favour of the defendants, 
on the ground of there having been an equitable osbopnel upon tho plaint- 
consequence of their predecessors having acquiesced in the 
building. The original lease had been made in 1858, for tho term of the 
settlement then current. The successors of the former owners of the land 

Tqq^ with notice to quit possession on the 30th June 

loDU, with which notice the defendants had not complied. 

, The facts of the case, the expiration of the original lease, and the 
bnogingof the subsequent tenancy-at-will to an end, appear in their 
Lordships judgment, as well as the decisions of the courts below. 

Mr. H. Cotvell, for the appellants, argued that the lease of 1858 
haying expired and the subsequent tenancy having been determined by 
notice, the respondents had no right to resist eviction by the owner of the 
The tenants had built without having any good reason for believing 
^ a the land would be subject to their permanent occupancy. The 
inference drawn by the Courts below that the plaintiffs' predecessors had 
acquiesced m tho acts of tho defendants in budding on tho land was not 
e we ll-founded, or leg al, inferonco. The facts found by the two Courts 

(l) (1865) L.R. 1 E. and I, A. 129, 
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must be accepted, but no5 the conclusion that the facts amounted to per- 
mission or acquiescence. He cited Ra^nsden v. Dyson (1), where it was 
decided that if a tenant so builds he does not, in the absence of special 
circumstances, acquire a right to prev’ent the landlord from taking posses- 
sion of the land when the tenancy has been determined. The case was 
distinctly different from this, where a tenant builds in the belief that he is 
entitled [498] to claim, aftn-wards, a lease, and the landlord allows him so 
to build, knowing that the tenant is acting in that belief, and does not 
interfere to correct the error. There it might be that the tenant had an 
equity to claim a lease. But nothing of the kind occurred here. 


Mr. W. H. Upjohn, Q. C., and Mr. G. E. A. Ross, for the respondents, 
referred to the kabuliyat containing the terms of the lease of 1858. 
Therein was a clause which, they contended, should be read as written in 
concemplation of a continuancj of the relation of landlord and tenant 
after the time of the settlement then curren-'.. The lower appellate Court 
and the High Gourc in concurrence had found that the plaintiff’s 
predecessors in interest ha i acquiesced in the erection of the buildings; 
and it was argued that the above clause, coming from the lessors had 
justified the lessees in concluding that they would have some further 
interest after the expiration of the original term. There were then special 
circumstances. Again, the finding of acquiescence had been before the 
Court on a second appeal, which was confined to the question of law, and 
the High Court hart rightly held that under the circumstances the appel- 
lants were estooped from suing to eject the respondents. Reference was 
made to the Transfer of Property Act, IV of 1882, s. 108, els. (/i) and 
(p), and to Shibdas Bandapadhija v. Bamandas Mukhapadhya (2). 

Mr. H. Cowell, in reply, submitted that the respondents’ long resist- 
ance to a just claim was a ground for their being required to pay the 
costs of this appeal, notwithstanding th^it the special leave to appeal had 
been obtained onthetenns that, if ordered so to do, the appellants would 
pay those costs. 


JUDGMENT. 


Their lordships’ judgment was afterwards, on the 11th March, given by 

Lord Watson.— In November 1858. Bhawain Das, and Dhaoi Ram, 
bankers of Hathras. and owners of the mauza Ramanpur, let to five 
tenants, whose interests are now represented by the respondents in this 
appeal, six bighas of land, for the term of the current [499] settlement, for 
the construction thereon of a saltpetre factory, at the annual rent of 
Rs. 23. The conditions of the lease appear from the kabuliyat executed 
by the tenants, on the 17th November 1858, which, so far as material, 
are as follows: — “That, until the lease money is continued to be paid, 
“ the malguzars (persons who pay the revenue) shall not be competent to 
“ dispossess me within the foresaid term, nor shall I be competent within 
“ it to give up the land. After the settlement, the parties shall be bound 
“ to carry out the order of the Government, if any, issued by it. I have 
“therefore executed these presents, by way of a kabuliyat, in order that 
“ they may serve as evidence, and be of use in time of need.” 

The appellants having acquired, by purchase, the interest of the ori- 
ginal lessors, on the Ist August 1859, served a notice upon the respondents 
requiring them to quit possession of tbe lands upon the 30th June 1890. 
The respondents did not comoly with the notice ; and the appellants, on 

(1) (1865) L. R. 1 E. and I. a. 129. (2) 8 B.L.R. 237. 
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the SOfih August* 1890, brought a suit for their ejectment in the Court of 
the Munsif of HUhras. The plaint inter alia craves decree for removal 
of the material of the houses built by the ancestors of the respondents 
lying on the said lands. 

The respondents, in their written statement, amongst other defences 
to the action, pleadei that the predecessors of th^ appellants, “ after the 
* completion of the saltpetre factory for which the lands were taken on 
lease, saw that from time to time houses were built, and the defendants, 
and the ancestors of the defendants, spent several thousands of rupees 
“ on building, and they instead of objecting, or prohibiting, induced the 
“ defendants and their ancestors to build.” 

The Munsif received evidence on nine issues, but in his judgment, 
which was given on the 29th June 1886, he only dealt with the first and 
second of them. Upon the first, which related to an amendment obtained 
by the aopellants, be found in their favor. Upon the second, be found 
that the notice of removal given by the apnellants upon the 1st August 
1889 was not according to [500] law. With regard to the remaining 
issues, from three to nine inclusive, the learned Judge observed : — There 
is sufficient material to dispose of all these issues, but since issue No. 2 
“ is decided against the plaintiffs, and it is held that the suit must fail, 
“ there is no further necessity to enter into the trial of these issues.” 
Accordingly, in respect of his finding upon his second issue, he dismissed 
the suit. 
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An appeal was taken from the Munsif's judgment to the first appellate 
Court, being that of the Subordinate Judge of Aligarh, who, on the 21st 
April 1892, affirmed the decree appealed from, although on a different 
ground. The Subordinate Judge dealt with three issues, the first and 
third having refor^joce to the validity of the notice upon which the action of 
ejectment was based, and the second being : — “ Was the land in dispute 
only let for the construction of a saltpetre factory, and what is the 
“ effect of the plaintiffs or thflir predecessors having acquiesced in the 
“ defendants or their predecessors having built upon the land after the 
saltpetre factory had ceased to exist?” 

The Subordinate Judge, differing in opinion from the learned Munsif, 
held that the notice to quit possession, which the appellants had given, 
was valid in law. Upon the second issue, he found the following 
facts, upon which the decision of this appeal has come to depend : — 
The tenancy, as I have already stated, was originally created for the 
construction of a saltpetre factory, but we have the evidence of the 
** plaintiffs’ own witness Khyali Bam and Chokey Lai, patwari of the 
village, to show that saltpetre was only manufactured here for four or five 
“years; that since 20 years shops have existed on the land, and that 
“ since 12 or 14 years pacoa shops have been built. Inside the enclosure, 
“ the evidence shows, are rooms (?) erected 18 or 20 years ago, a pacca as 
well as a katcha well. It is also proved in the most unmistakable manner 
“ that the former owner of the land saw the buildings and did not 
prohibit their construction. The plaintiffs’ evidence, moreover, shows 
“that, even on their calculations the buildings cost Rs. 1,000, or Rs. 1,500. 
“ [SOI] The evidence of Gobind Prasad, their witness, is that the buildings 
“ cost about Rs. 900. Jugal Kisbore makes them worth Rs. 800. Khyali 
“ Ram says nothing on the point, while the patwari deposes that the 
“ buildings are worth Rs. 1,000 or Rs. 1,500. On the other hand, the 
defendant Kundan Lai and his witnesses’ evidence shows that there are 
12 shops, some katcha and some paooa,now standing on this land; that 
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‘ they have been built between Sambat 1918 and 1935 .* that in addition 
^ to the shops are dalans and kothas, two wells, the one katcba and the 
^ other pacca, and a temple, all costing between three and four thousand 
^ rupees. The evidence also shows in the most uomistakeable manner, 

^ that not only did the original lessee not object to the enclosing of these 
^ buildings when they were being erected, and stood by, but that by 
^ continuing to receive rents from the lessees, even after the erection of 
^ the buildings, and even though the saltpetre factory, for which the land 
^ was let, had ceased to exist, he sanctioned the lessees doing so. His 
^ successors are therefore equitably estopped from now suing for the 
^ lessee’s ejectment. The case is governed by what was said in Gopi v. 

‘ Bisheshwar (Weekly Notes for 1885, page 100).” 

The rule or principle thus adopted by the Subordinate Judge, which 
s reported to have been laid down in Gopi v. Bisheshwar, is thus stated 
jy him ; — If a man permits another to build upon his land, and, with 
the knowledge that the building is being erected, stands by and does 
^ not prevent the other from doing so, then, no doubt, equity comes in, 
and by the rules of equity which in this respect are the same as the 
rules of law, he cannot eject that other person.” 


The case was then carried, by the present appellants, before the second 
appellate tribunal, the High Court at Allahabad, who, on the 26th 
January 1894, confirmed the decision of the Subordinate Judge of Aligarh 
and dismissed the appeal, with costs. The learned Judges of the High 
Court, without entering into any discussion of the other issue which the 
first appellate [ 502 ] Court had decided in favour of the present appellants 
said : — We need not go further into the construction that should be 
placed upon that lease, because we are of opinion that upon the finding 
of acquiescence, which wo think was a right finding in this case, the 
“ appeal will have to be dismissed.” They accordingly disposed of the 
appeal on that ground alone. 

It is to be regretted that the loose and inadequate statement of the 
rule of equity, which is reported in Gopi v. Bisheshwar should have been 
accepted, apparently without much consideration, by the learned Judges 
of both appellate Courts. The proposition, if it were carefully supple- 
mented, might possibly be made to apply to the case where the owner of 
land sees another person erecting buildings upon it, and knowing that such 
other person is under the mistaken belief that the land is his own pro- 
perty, purposely abstains from interference, with the view of claiming the 
building when it is erected. The findings of fact pronounced by the 
Subordinate Judge, which were conclusive in the second appellate Court, 
and are equally binding upon this Board, show that the present is not a case 
of that kind. The respondents knew that the predecessors of the appellants 
were the owners of r.he land let, and that their own title was limited 
to their occupation of the land as tenants, upon the terms and for the 
periods provided by the original lease of 1858. In order to raise the 
equitable estoppel which was enforced against the appellants by both the 
appellate Courts below, it was incumbent unon the respondents to show 
that the conduct of the owner, whether consisting in abstinence from 
interfering, or in active intervention, was sufiBcient to justify the legal 
inference that they had, by plain implication, contracted that the right of 
tenancy, under which the lessees originally obtained possession of the 
land, should be changed into a perpetual right of occupation. 

Their Lordships have had no difficulty in co^ng to the 
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<30aolusion that the respondents have failed to discharge them- 
selves of that onds. If there be one point settled in the equity law 
of England, it is, that in circumstances similar to those of [503] 
the present case, the mere erection by the tenant of permanent struc- 
tures upon the land let to him, in the knowledge of and without 
interfermce by his lessor, will not suffice to raise the equitable right against 
the latter which has been affirmed by the Courts below. It must also be 
kept in view that, in Indian law, the maxim “ quicquid inaedi/icatur solo, 
solocedit,” has no application to the present case. The rule established in 
India is that of s. 108 of the Transfer of Property Act, which provides that, 
the lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth ; provided he leaves 
‘ the property in the state in which he received it.” 

The leading authority of the law of England upon the point, in 
Rainsden v. Dyson and Thornton (1). In that case, the Vice-Chancellor 
(Sir J. Stuart) had held that Sir J. Ramsden, tlie owner, was estopped in 
equity from bringing ejectment against the defendants, his tenants, by 
reason of the defendants having been permitted, in the knowledge of their 
lessor, to build valuable and permanent structures upon the land demised 
to them. The judgment of the Vice-Chancellor was reversed in the 
House of Lords, by the Lord Chancellor (Cranworth), Lord Wensleydale 
and Lord Westbury, dissentiente Lord Kingsdown. 

The Lord Chancellor (L.R. I E, and L A. at p. 141 of the report) said : 
— “ It follows as a corollary from these rules, or, perhaps, it would be 
more accurate to say it forms part of them, that if my tenant builds on 
“ land which he holds under me, he does not thereby, in the absence of 
“special circumstances, acquire any right to prevent me from taking 
possession of the land and buildings when the tenancy has determined. 
He knew the extent of his interest, and it was his folly to expend 
money upon a title which he knew would or might soon come to 
an end.” The noble and learned Lord, in his opinion, which is 
expressed at considerable length, appears to me to indicate some 
[504] at least of the special circumstances which might suffice to raise 
an estoppel against the lessor. It was strongly urged for the defendants, 
at the Bar of the House, that Sir J. Ramsden had made representations 
which might fairly be supposed to lead his tenants at will or from year 
‘I to year to expend money in building, in the belief that by building they 
“acquired a title which he could never disturb.” I do not find that 
the noble and learned Lord indicated any opinion that, if such representa- 
tions had actually been made by the lessor, they would not have been 
sufficient to show the terms of a contract which might be enforced in a 
Court of Equity. But he rejected the plea on the double ground (1) that 
the alleged communications were not proved to have been sufficient for 
that purpose, and (2) that the representations, if they had been sufficient 
to raise an implied contract, were not binding upon the lessor, inasmuch 
as they proceeded from an estate agent, and were not shown to have 
been made by him, in the knowledge and with the authority of the 
lessor. 

The respondents, in their appeal case lodged before this Board, relied 
exclusively upon their plea of acquiescence, which had been sustained 
by both the appellate Courts below. In their argument, the* learned 
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Counsel by whom they were represented, ably urged that plea, but frequent- 
ly digressed into other points raised in the case, always with the expla- 
nation that these digressions were meant to aid the plea of acquiescencq. 
They also argued that their Lordships could not competently disturb the 
judgment to the effect that there had been acquiescence, inasmuch as it was 
a concurrent finding of the appellate Courts. The argument was palpably 
erroneous. Their Lordships were bound by, and have accepted as final, the 
findings of the Subordinate Judge of Aligarh upon the facts from which 
acquiescence might or might not be inferred. But acquiescence is not a 
question of fact, but of legal inference from the facts so found ; and upon 
it the judgments of the appellate Courts are not final. 

[505] Their Lordships will therefore humbly advise Her Majesty to 
reverse all the judgments appealed from, and to give the appellants decree 
of ejectment in terms of their plaint; to order that the costs, if any^ 
already paid by the appellants, under the decrees respectively of the 
Munsif of Hathras, the Subordinate Judge of Aligarh, and the High 
Court at Allahabad, be repaid to the appellants by the respondents ; and 
that there be no costs of suit in the Courts below paid to or by either of 
the parties. The respondents must pay to the appellants the costs of this 
appeal. 

Appeal allowed. 

Solicitors for the appellants — Messrs. Banken, Ford, Ford and 
Chester. 

Solicitors for the respondents, Kund an Lai and Birj Lai. — Messrs. 
Barrow and Bogers. 
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PRIVY COUNCIL. 

Present : 

Lord Hohhouse, Lord Maaiaghten and Sir Bichard Conch. 

On appeal from the Sigh Court for the North-Western 

Provinces. 


Parsotam GmiPlaintif) V. NarbAVa. Gm ( Defendant ).^ 

[22Dd February, and 24tb March. 1899 ] 

Res judicata— Ciuil procedure Code. s. 13— Prior decree between tJie same parties 
in the same claim, not arriving at a final decision. 

In a former suit between the same parties that were now in litigation, in which 
the same claim upon title was made, a decree dismissed the suit. But the judg- 
ment in the former suit stated that it was left open to the plaintifl to sue again, 
and that DO matters affecting the rights of the parties were decided between 
them, held, that the prior decree was not a final decision wi«bin the meaning 
of 8. 13 of the Code of Oivil Procedure, and the defence of res judicata was not 

maintained. 

CR.. 2 Ind. Gas, 622 ; 16 Ind. Gas. 930 (9321 = 56 P.R. 1912 = 251 P.L.R. l9l2 = 246 
P.W.B. 1912 ; U. B. R. (1897—1901) 443; O., 4 Bom. L.R. 25 (26) J 

Appeal from a decree f4fch November 1895) of the High Court 
reversing a decree (29fch June 1893) of the Subordinate Judge of Allahabad. 

This suit was filed on the 3rd January 1893 by one Nepal Gir, upon 
whose decease during the proceedings the present appellant was brought 
upon the record. The claim was against the respondent Narbada Gir» 
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representacivd of Prasad Gir, deceased, for possession with mesne profits, 
•of lands belonging to a religious institucion, which lands had been in the 
possession [806] of Prasad Gir in his lifetime. The plaint, which was 
based on an agreement registered on the 30oh March, 1868. stated the 
proceedings in a prior suit of 1885. disposed of by the High Court on the 
8tb March 1886, between the same parties. 

The defendant in his written statement pleaded adjudication in that 
suit of the matters now in issue. 

The facts of the case, as vvell as the proceedings in both the suits, 
sufficiently appear in their Lordships' judgment on this appeal. 

The only questions now raised were whether or not this suit was 
barred, within s. 13 of the Code of Civil Procedure, by the decree of the 
8th March 1886, and whether or not there was any estoppel from the 
former proceG<ling8. 

The Subordinate Judge held that the suit was not barred by chat 
decree. He found in favour of tue plaintiff on all the issues ; and decreed 
possession with mesne profits for three years. 

On an appeal by the defendant to the High Court, the above was 
reversed. 

On the plaintiff’s appeal, Mr. A. Cohen, Q. C., and Mr. G. E.A. Ross, 
for the appellant, urged that there was nothing in the judgment and decree 
of the High Court of the 8th March 1886 to prevent the plaintiff from 
bringing the present suit. 

Mr. J. D. Mayne and Mr. J. F. Kershaw, for the respondent, argued 
that the High Court was right in holding that material contentions of the 
appellant had been decided against him sufficiently to cause an estoppel, 
so that the present suit was barred. 

Mr. A. Cohen, Q. C., was not heard in reply. 

Their Lordships' judgment was afterwards, on the 24bh March, deli- 
vered by Lokd Macnaghten. 
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JUDGMENT. 


This is an appeal from a decree of the High Court at Allahabad. The 
plaintiff, Mahant Nepal Gir, who is now represented by the appellant, sued 
for recovery of possession of four villages. The suit was brought in the 
Court of the Judge of Small Guises at Allahabad exercising the powers of a 
[507] Subordinate Judge. He gave the plaintiff a decree which has been 
reversed by the learned Judges of the High Court, who dismissed the suit 
with costs. 

The facts of the case are few and simple and not in dispute. The 
whole argument before this Board turned upon the meaning and effect 
of a judgment of the High Court in a previous litigation between Mahant 
Nepal Gir and Prasad Gir, the parson whom the defendant Narbada Gir 
claims to represent. 

The parties to the present suit are sannyasis or aseetics of a sect 
ktwwn as Baghamhari from the name of their founder, who lived more 
than a hundred years ago. The gaddi or shrine of Baghambari, which 
appears to have been endowed with considerable property, was originally 
established in a home below the fort of Allahabad. This bouse was 
destroyed in the Mutiny and the gaddi was removed in consequence to 
an adjoining mauza called Baski. The manager of the gaddi at this time 
was Baba Bhola Gir, Bhola Gir died on the 8tb of March 1868, leaving 
four obelas or disciples, Nepal Gir, Bijai Gir, Moti Gir and Prasad Gir. 
There seems to have been at first some dispute about the sucoessioot 
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but the differences, whatever they were, were soon arranged. On the 
25th of March 1868 the four chelae executed an ikrarnama or deed of 
arrangement providing for the administration of the gaddi and division of 
offices between them. Nepal Gir became gaddi-nashin or head Mahant, 
Moti Gir Bhandari or treasurer and manager at Allahabad ; Bijai Gir 
manager of certain villages, and Prasad Gir manager of the villages in 
dispute. 

This ikrarnama was duly registered on the 30th of March 1868. It 
recites that Bhola Gir before his death gave the following direction to 
his four chelas in the presence of respectable people : — “ After me you 
“ four persons should by common consent become proprietors of all the 
’* properties belonging to the gaddi of Baba Baghambari and should main- 
■ “ tain the property and management thereof as usual like myself." 
It then goes on to declare that in compliance with that direction 
[508] and in order to avoid future disputes and to keep up the uame and 
prestige of the gaddi and properties the four persons parties to the deed 
unanimously covenanted in the terms expressed in the following clauses. 
Clause 1 provided that Nepal Gir having been appointed Mahant should 
be installed as gaddi-nashin. Clause 2 so far as material was in the 
following words : — 

“ Qodly, that as formerly the Dame of Baba Bhola Gir was entered in respect of 
the ilakas (villages) and the Mahant’s name was not entered, so the names of Bijai 
" Gir and Prasad Gir be entered in respect of the ilakas and they should be pesbwakars 
" (beads) and managers of the property (ilakas) and other affairs and should maintain 
“ the management of receipts and disbursements in the same way as it had been before* 
But they on account of their names being entered or any other person for any reason 
“ neither have nor shall have aoy right whatever nor even the Mahant himself shall 
“ have any power of partition or temporary or permanent transfer in respect of the whole 
“ or any part of the moveable or immoveable property because all the properties belong 
“ to the gaddi of Baba Baghambari and they are not meant for person or, for any parti- 
“ cular individual.” 

Clause 1 had provided for the expulsion of the gaddi-nashin in cer- 
tain events. Clause 2 provided for the expulsion of any of the other three 
‘* discovered doing any vicious act or any act disgracing the gaddi, or con- 
trary to the customs of the Math.*’ Clause 3 provided that — 

“ As at present the disciples stay at ilakas (villages) and look after the management 
' ‘ of cultivation and making collections of the ilakas like managers, so Bijai Gir and 
" Prasad Gir should in the like manner live there as munsarims and managers and 
“ carry on the current afiairs as usual. In case of their proving unfaithful and of mis- 
“ conduct the Mahant Moti Gir and the third person who might be left of good 
“ behaviour have and shall have power to turn them out with their mutual consent and 
** consultation as an owner has in respect of the manager.” 

Clause 4 provided for the duties to be undertakeu by Moti Gir. 
Clause 5 so far as material was as follows : — 

” 5thly, that none of us either gaddi-nashin, peshwakac or another disciple or any 
“ one who may be the successive representative or disciple of any person shall have any 
“ power to act contrary to any of the terms of this document . . . and those who are 

” our disciples should also live as usual in those ilakas of which we are the managers in 
" our stead ; but in case of misbehaviour the Mahant and Pesbwakar have and shall 
have in every case authority to turo them out.” 

[509] On the terms of this ikrarnama Prasad Gir entered into posses- 
sion of the villages in dispute. One of his first acts after he obtained 
possession was to join with the other three persons parties to the deed in 
a petition for a certificate to enable the four to collect the debts due to 
the estate of Bhola Gir. The petition was verified by a declaration signed 
by Prasad Gir himself. It set out Bhola Gir’s will as contained in the 
ikrarnama and proceeded to state that the petitioners in union among 
themselves for giving additional strength to the will having executed an 
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ikrarnama on the 25th March 1868 with the oonditione entered therein," 
got it registered and according to the same mutation of names in tbeir 
favour was effected, and that under the same they had been in possession 
and enjoyment as proprietors of all goods and properties (imlak) apper- 
taining to the gaddi of Baghambari left by the deceased gosbain. 

Whether in the interval between the execution of the ikrarnama and the 
end of the year 1881 Prasad Gir remitted any contribution in money or in 
kind from the estates under bis management to the gaddi of Baghambari 
at Baski is a question about which a good deal of evidence was adduced 
which left the matter still in doubt. For the purpose of the present suit 
that question seems to be wholly immaterial. It is clear that from ibe 
commencement of the year 1882, Prasad Gir made no remittance to the 
gaddi of Baghambari. In June 1884 there was a meeting of the persons 
interested, to which Prasad Gir Moti Gir, and the representatives of Bijai 
Gir, who was then dead, \vere summoned. Moti Gir and the representatives 
of Bijai Gir attended and formally acknowledged the obligation incumbent 
upon them to act in conformity with the terms of the ikrarnama. Prasad 
Gir absented himself without making any excuse or sending any explana- 
tion of bis conduct. The parties present resolved that Prasad Gir should 
be requested to state his intentions and furnish an account of the pi'opercy 
under his management within a limited time and that then a further 
meeting should he convened to consider future proceedings. A notice to 
that effect with a copy of the [510] proceedings of the meeting of June 
1884 was accordingly sent to Prasad Gir. Prasad Gir, however, paitl no 
attention to the summons, and treated the matter with absolute indiffer- 
ence. Thereupon the Mahant Noprl Gir, Moti Gir and the represent- 
atives of Bijai Gir brought a suit to recover possession of the villages in 
dispute and for an account. 

Prasad Gir filed a written statement. He alleged that the villages in 
dispute did not belong to the gaddi of Baba Baghambari at Baski, but to 
the gaddi of Baba Baghambari at Niria, one of the villages in dispute wUere 
Prasad Gir lived. He denied that he bad executed the ikrarnama of March 
1868. He pleaded that he had been in adverse possession for twelve years 
and that the plaintiffs’ claim was barred by limitation. 

While the suit was pending, and after it bad been partly heard, 
Prasad Gir died. On bis death Narbada Gir who bad taken possession 
of the villages in dispute claiming under Prasad Gir brought was upon 
the record, but no amendment was made, nor was any fresh issue directed. 
The Subordinate Judge found that the villages in dispute belonged 
to the gaddi of Baba Baghambari at Baski, tlie ikrarnama of March 1868 
was executed by Prasad Gir and that he never challenged its genuineness 
or validity until he filed his written statement. He negatived the plea of 
adverse possession. He held that if Prasad Gir bad been alive the plaint- 
iffs would have been entitled under the terms of the ikrarnama to oust 
him from the villages in dispute on account of his misconduct in not ren- 
dering account and sending profits to the gaddi and in claiming them as 
his own property. He further held that Narbada, assuming that he was 
Prasad Gir’s heir, could not retain possession of the villages in dispute 
against the will of the plaintiffs who were entitled to resume possession 
of the villages and to make a fresh arrangement for their management. 
He dismissed the claim for an account. Narbada, be said, had not misap- 
propriated the profits which the plaintiffs claimed, and as it was not 
proved that any personal estate of Prasad Gir had come to bis hands ha could 
L611] not be made accountable for the profits received by Prasad Gir. In 
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the result therefore the claim for an account was dismissed, but the claim 
for possession was granted. 

Agaiosb this decree Narbada appealed. On the 8ch of March 1886 the 
learned Judges who heard the appeal pronounced a judgment which un- 
fortunately neither the High Court on the appeal in the present suit nor 
the learned counsel at the bar nor their Lordships are able to understand. 
They seem to have misapprehended the grounds of the Subordinate Judge’s 
decisioo. They held Prasad Gir absolved apparently because it was nob 
proved to their satisfaction that he ** had acted as a person accountable to 
the gaddi.” ‘ The impression left upon our minds,” they said, “is that 
. there is good reason for believing that from 1868 down bo his 
death Prasad Gir occupied and asserted an independent position 
in respect of the Niria Shrine.” So they held that the suit would have 
failed against Prasad Gir if he had been alive, and aecordingly they reversed 
the decree and dismissed the suit against Narbada Gir as the legal 
representative of Prasad Gir with costs. Bub they concluded thear judgment 
with the following announcement — We think that the Subordinate Judge, 
should, as we propose to do, have left it open to the plaintiffs, or rather 
Nepal Gir, to institute a suit against Narbada Gir personally in which a 
number of questions which as yet have never been raised or considered 
can be properly dealt with and determined, and in holding that the 
present suit failed as against Prasa 1 Gir, we leave untouched and 
‘ undecided all matters affecting the rights of the plaintiff Nepal Gir on 
“ the one side and of Narbada Gir, on the other.” 

On the 30bh of July 1892 Nepal Gir sent a notice to Narbada Gin, 
requesting him under threat of legal proceeding to oome in and submit bis 
accounts, treating him as “manager and agent in charge” of property 
belonging to the gaddi of Baghambari. As Narbada Gir paid no attention 
to this notice the present suit was brought for the purpose [512] of recover- 
ing possession of the villages in dispute. Narbada pleaded the defence of 
res judicata, adverse possession by Prasad Gir and title under Prasad Gir’s 
will, and refused to admit the validity and existence of the ikrarnama 
of March 1868, 

The Subordinate Judge held that the suir was nob barred by the 
decree of the High Court of the 8th of March 1886. He found in favour 
of the plaintiff on all the issues and gave a decree for possession with 
mesne profit for three years. 

Narbada Gir appealed to the High Court. On the 14bh November 
1895 the learned Judges of the High Court pronounced a judgment which 
is almost, if nob quite, as uifificult to understand as the judgment of their 
predecessors in 1886. They observe that the difficulty which they had 
felt in the case had been “ in trying to ascertain from the judgment of the 
“ Court in the previous suit what were the findings upjn which this Court 
“in that suit made its decree dismissing the suit.” They then address 
themselves to the solution of that problem. They begin by rejecting the 
only part of the former judgment which is absolutely clear, and they 
express their opinion that “the only possible construction of that judgment 
which would make it consistent throughout and would not suggest abso- 
“ lately inconsistent findings” is a construction which (if their Lordships 
have rightly apprehended its effect), leaves it undetermined whether the 
ikrarnama of 1868 was or was not proved or was or was not binding on the 
parties and attributes to learned Judges of one of the highest Courts of 
Appeal in India the view that a person who executes a solemn instrument in 
the. terms of such an ikrarnama and accepts the management of property 
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on the oonditioDB therein oontained is at liberty to repudiate the trust 
and to set up an adverse title in some other religious foundation if not in 
himself without being liable to removal either by the parties interested or 
by the Court. Having placed this construction on the earlier judgment 
and finding that the only charge against Narbada Gir was that be obtain- 
ed possession under the ikrarnama of 1868, and then wholly repudiated 
the obligations of that instrument the [813] learned Judges of the High 
Court treated the matter as res judicata and dismissed the suit with costs 
iu all Courts. 

The High Court placed some reliance on the notice of the 30th of 
July 1892. Narbada Gir did not accept it or act upon it. It seems to 
thoir Lordships to have no bearing on the question between the parties. 

Their Lordships think that it would be an idle and a Ijopoless 
task to speculate upon the grounds of the judgment of the High Court 
in 1886. Whatever the grounds may have been, they are certainly 
not apparent on the face of the judgment. One thing, however, is 
plain ; the learned Judges in 1886 did not intend to decide anything 
as between Nepal Gir and Narbada Gir. They “ left it open to Nepal 
‘‘Gir to institute a suit against Narbada Gir personally.” They said 
in so many words : “ We leave untouched and undecided all matters 

affecting the rights of the plaintiff Nepal Gir on the one side and Narbada 
Gir on the other.” The only reason why the High Court in 1895 refus- 
ed to give effect to those words was because they considered that if tliey 
construed them according to their plain meaning they “ should be holding 
that the decree of this Court in the previous suit was simply what is 
known in England as a decree of non-suit.” Such a decree, they say, 
DO Court in India has power to make. Now the objection to a judgment 
of nan-suit under the old oractice in this country — there was no such 
thing as “ a decree of non-suit ” for the term non-suit ” was not known 
in Chancery — was this : — It enabled a plaintiff after he had dragged the 
defendant into Court, if he found the case going against him or that he 
had not the requisite materials to support bis claim, to elect to be non- 
suited, with the result that he could bring a fresh action and so harass 
the defendant with further litigation. The Judge at the trial was power- 
less: the plaintiff was domiims litis. There can be no room for such an 
objection when the Judge has the matter in his own hands. But 
however that may be, the real answer to the difficulty propounded by the 
Hi^ Court is this : — The question is not whether the judgment of the 
High Court in 1886 was [8l4] right, but whether it did or did not finally 
decide ihe present question as between Nepal Gir and Narbada Gir. It 
would be a contradiction in terms to say that the Court had finally decided 
matters which it expressly left “ untouched and undecided.” 

Mr. Mayne for the respondent did not go so far as to contend that 
the judgment of 1886 as it stands, and of itself would support a plea of 
res judicata. Following the arguments or suggestions contained in the 
judgment under appeal, be endeavoured to persuade their Lordships that 
there musr. have been some grounds for the decision of the High Court in 
1886 or some findings underlying that decision which would support a case 
of what may be called constructive estoppel. It is enough to say that there 
is no such thing known to the law as constructive estoppel and if there 
were it would not satisfy the requirements of s. 13 of the Code of 
Civil Procedure (XIV of 1882). “ The conditions for the exclusion oi 
jurisdiction on the ground of res judicata are” as Willes, J., says, " that 
the same identical matters shall have come in question already in a 
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Court of competent jurisdiction, that the matter shall have been oontro- 
“ verted and that it shall have been finally decided” (1). That is just^ 
^hat s. 13 requires ; there must be a final decision. 

Their Lordships are of opinion that the view taken by the Subordin- 
ate Judge was correct. Their Lordships will therefore humbly advise 
Her Majesty that the appeal ought to be allowed, the decree of the High 
Court reversed, and the appeal to it dismissed with costs, and the judg- 
ment of the Subordinate Judge restored. 

The respondent must pay the costs of the appeal. 

A 2 )peal allowed. 

Solicitors for the appellant — Messrs. T. L. Wilson and Co. 

Solicitors for the respondents — Messrs. Barroio and Rogers. 


(1) Langmtad t. Maple, (1865) 16 O.B.N.S. 265 (270). 
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22 A. 1 (F.B.) = 19 A.V.N. (1899) 111. 

FULL BENCH. 

Before Sir Arthur Strachey, Kt., Chief Justice, Mr. Justice Knox, 
Mr. J^istice Banerji, Mr. Justice Burkitt and Mr. Justice Aikman. 


Dalganjan Singh (PlaintiJ) v. Kalka Singh and othkrs 

{Defendants).* [15th May, 1899.] 

Pre-emption — Wajib-uLarz — Perfect partition of viahal — Act No. XJX of 1873 {N.W.P, 
Land Revenue Act), s. I9i — No new wajib-ul-arz /ra»m’d on partition — Pre empiion 
claimed under wajlb-uLarz o/ undivided mahal — Custom — Co-sharers—" hissadar 
deh." 

Where, on the perfect partition of a mahal under the North-Western Provinces 
Land Bevenue Act, 1673, no new wajib-ul-arz has been framed for any of the 
new mabals, the question whether or bow far a contract or a custom of pre* 
emption recorded in the wajib-ul arz of the undivided mahal is still in force, or 
who is entitled to claim the benefit of it, is not capable of any absolute cr in- 
variable answer. It depends in each case upon the proper construction of 
the terms of the particular contract or tbo proper interpretation of the particular 
custom recorded, assuming that there is no evidence of any intention on the part 
of the co-.shnrers at the time of partition to put an end to tbo contract or the 
custom. But there is a strong presumption against such claims for pre-emption 
when made after perfect partition by persons who are no longer co-sharers of the 
vendor ; and where the language of the wajib-ul-arz is ambiguous this presump- 
tion may be decisive. 

The wajib-ul-arz of a village forming one undivided mahal recorded a right of 
pre-emption by custom as existing in favour of ‘Wtissadaran de/r ” in cases of 
transfer by a " hissadar " of his share or hissa " to a stranger. After a perfect 
partition, on which no new wajib-ul-arz was framed, and after a subsequent sale 
to a stranger of land in one of the new mahals, a person who, prior to the parti- 
tion, was a co'sharer of the vendor in the undivided mahal, but who, sinc-^ the 
partition, owned a share only in another of the new mabals, claimed pre emption 
under the old wajib-ul-arz as a " hissadar deh." 

Held by the Full Bench, upon the construction of the wajib-ul-arz, that he 
was not entitled to pre-emption. 

[F., 27 A. 602 = 2 A.L.J. 313 = A.W.N. (1905) 115 ; 32 A. 63 = 4 Ind. Gas. 138 = 6 A.L. 
J. 958 ; 1 A.L.J. 33 (36) ; 2 A.L.J. 261 ; 1 Ind. Gas. 604 : 3 Ind. Gas. 927 ; R., 
29 A. 295 = 4 A.L.J. 137 = A.W.N. (1907j39; 32 A. 265 = 7 A.L.J. 133 = 6 Ind. 
Gas. 17 ; 33 A. 196 (20l)=7 A L.J. 1040 = 7 Ind. Gas. 680 ; 33 A 605 (607) = 8 
A.L.J. 996 (lOOll ; 34 A. 13 (171=8 A L J. 1072 = 11 Ind. Gas. 305 (306) = 34 A. 
434 (435» = 9 A.L.J. 670 = 14 Ind. Gas. 278: 6 A.L.J. 7l8 = 3Ind. Gas. 534 ; 16 
Ind. Gas. 361 {.964); 133 P.R. 1907 = 188 P.L.R. 1908 = 84 P W.R. 1907; 
D., 28 A. 286 = 2 A.L.J. 833 = A.W.N. (1906) 2 ; 28 A. 614 = A.W.N. (1906) 134; 
31 A. 274 = 6 A.L.J. 160 = 2 Ind. Gas. 206.] 

[2] This was an appeal under s. 10 of the Letters Patent arising 
out of a suit for pre-emption of a piece of land in the village of Serai Sitam 
in the Jaunpur district, the suit being based on a custom recorded in the 
wajib‘Ul-arz of that village framed at the last Settlement in 1880-81. The 
suit was brought in September 1896. The village, which at the time of 
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the settlement had consisted of only a single mahal, was divided by per- 
fect partition, in 1888 or 1889, into three mahals, but no new wajib-ul- 
arz was framed for any of the new mahals. The plaintiff pre-emptor 
was not a sharer in the mahal in which the property sold was situated. 
The Court of first instance (Munsif of Jaunpur) and the lower ap- 
pellate Court (Subordinate Judge) held that the plaintiff was entitled to 
pre-emption by the custom of the village notwithstanding the partition, 
and decreed the claim. On appeal by the defendants to the High Court, 
a single Judge of the Court allowed the appeal and dismissed the suit' 
From that decree the oresent appeal under s. 10 of the Letters Patent 
was preferred by the plaiotiff. The facts of the case will be found stated 
m greater detail in the judgment of the Chief Justice. The substantial 
question raised by the appeal was— what is the effect of a perfect parti- 
tion of a mahal under the North-Western Provinces Laud Eevenue Act. 
1873, upon claims for pre-emption based on a custom recorded in the 
tuajib-tU-arz where no new wajib-ul-arz for any of the new mahals has 
bean framed at or since the partition ? 

Babu Durga Charan Banerji, for the appellant (pre-emptor). 

The learned Judge has dismissed the appellant s suit upon the solitary 
ground that upon perfect partition the old xodjib-ul-arz disappears with the 
legal entity to which it applied, and therefore no suit will lie for pre-emption. 

I submit) that there is no such rule of law. The Land Revenue Act gives 
no sanction to such a view. On the other hand the Land Revenue 
Act and the case law support the contentioo that a record-of-rights 
may remain in force even aftei- the term for which it was prepared. 

S. 191 of the Land Revenue Act lays down that if no new 
wojib-ul’dTz is prepared, the existing ivajib-ul-arz remains in force, even 
after the settlement, when it is not superseded by a new one — Shiam 
StLxidar v. Amatuint Begam (l). In Sadhxi Sahu v. Raja Ram (2) it has 
been held that even after the expiration of the term for which a wajib-ul- 
arz is prepared, the old wajib-ul-arz may be good evidence of custom 

If the wajib-ul-arz is in force, the plaintiff who is still a shareholder 
in the village (though not in the mahal) is entitled to pre-empt as a hissa- 
dar deh. The entity deh (village) has not ceased to exist with the parti- 
tion. The area still exists, though for fiscal purposes it has been divided 
into separate portions which for such purposes are independent of one 
another. 

If the wajib-ul-arz recorded a contract, such contract ran with the 
land and would not be abrogated, there having been no novation in the 
shape of a fresh wajib-tU-arz. If it is a record of custom, such custom 
applied to the area deh, and partition for revenue purposes would not 
affeiit such cus^^om. The wajib-ul-arz is a record-of-right prepared 
under the Land Revenue Act. The Collector has to keep and maintain 
the record, and he is required to note any changes which may occur 
during the term of the settlement for wnich such record is prepare 1 This 
evidently contemplates alteration in the existing record. Changes in such 
record consequent upon partition should be noted, — see ss. 94 to 102 of 
the Act- 

Upon the construction of the particular wajib-ul-arz in question, 

htssadar means a shareholder and not necessarily a co-sharer. The plaintiff 

still holds a share in the village, and upon that account he is entitled to 
claim pre-emption. 


(1) 9 A. 234. 


(2) 16 A. 40. 
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I rely upon Gokal Singh v. Mannu Lai (1), Ramjiwan Sahu v. 
Baturaj Sirigh (2), Shiam Sundar v. Amanant Begam (3), Ktutr T)ai 
Prasad Singh y, Nahar Singh (4)'. Abbas Ali v. Ghulam Naln (5), Mata 
Diny. Mahesh Prasad (6). [4] In Lachcho v. Maya Ram (7), relied upon 

by the other side, a new wajib-ul-arz had been prepared wliioh abrogated 
the old one. 

I also rely on Ghure v. Man Singh (8), which indirectly supports my 
contention. 

Mr. Abdul Majid, for the respondents ; — 

The question is, what is the meaning of the word village {deh) and 
what is the meaning of the word share {hissa) and shareholder [hissador] 
used in the wajib-ul-arz? The wajib-ul-arz was framed for the mahal 
of Serai Sitam. The co-sharers before the village was partitioned were 
the existing co-sharers of the mahal Serai Sitam. The village and mahal 
Serai Sitam were both one and the same. But when the village was 
partitioned and divided into several mahals, the co-sharers of the 
separated mahals could not be said to remain still co-sharers of the old 
mahal Serai Sitam. There is nothing joint between them now in tlie 
new mehals. ^ The words ‘ deh ’ and ‘ hissa ’ and ‘ hissadar ' must be used 
in one sense in the whole wajib-ul-arz whenever those words are used. 

The old wajib-ul-arz which was framed for the mahal Serai Sitam 
has disappeared when the said mahal was partitioned into these new mahals, 
inasmuch as the mahal for which it was prenared has disanpeared. 

The following cases cited are distinguishable from the present 

case. 

Gokal Singh v, Mayinu Lai (1), Ramjiawan Sahu v. Raturaj Singh (2), 

Shiam S7indar v. Amanant Begam (3), Ktuir D%t Prasad Singh v. 

Nahar Sifigh (4), Abbas Ali v. Ghulam Nabi (5) and Mata Din v. Mahesh 
Prasad (6). 

I rely on the following cases : — 

Motee Sah v. Mussumat Goklee (9), MoolchuTid v. Rugha Singh (10), 
Joobraj Singh v. Tookun Singh (11), Shaikh Bundey [5] Hossein v. 
Lalla Puriag Dutt (12), Ram Pershad v. Buljeet Svigh (13J, Jai Ram v. 
Mahabir Rai (14), Abdul Rahim Khan v. Kharag Singh (15). Razir-ud’din 
V. Kadir Baksh (16), Abdul Aziz Khan v. Husen Ali Khnn (17), Abdul Hai 
v.Nain Singh (18), Ghure v.Maii Singh (19) and MithuLal v. Muhammad 
Ahmad Said Khan (20). 
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JUDGMENT. 


Strachey, C. J. — This appeal raises a question which has been dis- 
cussed in many previous decisions of this Court, the effect of a perfect 
partition of a mahal under the North-Western Provinces Land Revenue 
Act, 1873, upon claims for pre-emption based on a custom recorded in the 
wajib-ul-arz, where no new wajib-ul-arz for any of the new mahals has 
been framed at or since the partition. The present suit for pre-emption 


(1) 7 A. 772. 

(8) 9 A. 284. 

(6) 11 A.W.N. (1891) 137. 

(7) 17 226 

(9) B.D.A.N.W.P. (1861) Vol. I, 506. 

(U) 14 W.R.O.R. 476. 

(18) N.W.P.H.O.R. (1867) 252-2 Agra 262. 

(16) 12 A.W.N. (1892) 240. 

(17) 16 A.W.N. (1896; 233. 

(19) 17 A. 226. 


|2» 9 A.W N. (1889) 81. 

(4) 11 A. 257. 

(6) 12 A.W.N. (1892) 100. 

(8) 5 A. 168. 

(JOI S.D.A.N.W.P. (1864) Vol. I, 96. 
(12) 16 W.R-C.R. 110. 

(14) 7 A. 720. 

(16) 14 A.W.N. (1894) 198. 

(16) 20 A. 92. 

(20) 19 A.W.N. (1899) 19. 
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is based on the wajib-ul-arz of a village, Serai Sitam, in the Jaunpur district. 
The sale which it seeks to avoid was a sale of 7 bighas of land in that 
village, and was made on the 29th September 1896. The wajib-ul-arz 
was framed at the last settlement in 1880-81. The part of it relating to 
pre-emption is contained in chapter 11, which is headed " As to the rights 
of co-sharers among themselves based on custom or agreement." S. 13 
of the chanter is headed “ As to the custom of right of pre-emption." In 
regard to the precise English equivalents of some of the expressions used in 
the pre-emption clause, there has been some dispute. The followiag is a 
translation of the clause, leaving the disputed terms as they stand in the 
original : — 

If any hissadar wishes to transfer his share first he will 

transfer it to his own brother, then to his near relatives, thirdly, to 
owners in the village who are partners in the same khata {inalikan sharik 
khata), fourthly, to the hissadaran deh : if none of these purchase, then he 
is competent to transfer it to any one he likes." 

[6] The plaintiff claims pre-emption as one of the fourth class of 
pre-emptors mentioned in the clause, the hissadaran deh. The defendant 
vendee is admittedly a stranger to the village. It is not disputed that 
until 1888 or 1889 the plaintiff would have been entitled to pre-emption 
under the wajib-ul-arz as a hissadar deh in respect of such a sale as that 
of the 29th September 1896. Up r-o that time the village Serai Sitam 
formed a single mahal, of which both the plaintiff and the defendant ven- 
dor were co-sharers. But in 1888 or 1889 the mahal was divided by a 
perfect partition into three separate mahals. The plaintiff is a co-sharer in 
one of the new mahals : the property in suit is situate in another, in which 
he is not a co-sharer. No new wajib-ul-arz has been framed for any of the 
new mahals. The suit is based upon the custom of pre-emption alleged by 
the plaintiff to prevail in the village Serai Sitam, anl upon the status of the 
plaintiff as a hissadar of the village within the meaning of the wajib-ul-arz. 
The principal defence was that no such custom existed, and that upon 
the partition of Serai Si f^am the pre-emption clause of the wajib-ul-arz of 
1880-81 ceased to have effect. No evidence of the custom except the 
wajib-ul-arz was produced. Upon that document the Courts below decided 
that the custom w^s proved, and that the plaintiff was entitled to pre- 
emption in accordance with the wajib-ul-arz, notwithstanding the partition. 
On appeal by the defendants to this Court, Mr. .Justice Blair stated the 
question involved as “ whether the wajib-ul-arz of a mahal before 
partition applies to each part which is partitioned off into a separate mahal,” 
and said that there had been of late years a cursus curies according to 
which many, if not all, of the Judges o^ this Court had held in principle 
“ that the old wajib-ul-arz disappears with the legal endty to which it 
applied." He accordingly set aside the decree of the Court below and 
dismissed the suit, and in thn apoeal under the Letters Patent we have 
to say whether his decision was right. 

It appears to me tn be incorrect to say that, upon a perfect partition 
of a mahal, the wajib-ul-arz necessarily " disapoears " [7] or ceases 
to exist. There is no such general rule of law. The wajib-ul-arz forms 
part of the record-of-rights which the settlement officer has to frame 
for each mahal under s. 62 of the Land Revenue Act. It is true that 
both that section and s. 3 (1) speak of this document as the record- 
of-rights for the mahal. and this suggests that when the mahal is 
destroyed by perfect partition the record-of-rights becomes inoperative. 
But s. 191 provides that in all cases the existing record-of-rights 
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^hall remain in force until a new record-of-righta is framed.’* It was 
held by this Court in Kedar Nath v. Ham Dial (1), that the Collector 
had an implied power, upon the partition of a mahal, to frame a new 
record-of-rights for each of the new mahals so constituted. It was 
further held in Abd 2 il Hai v. Nain Singh (2) that it was the duty 
of the Collector or Assistant Collector to do so. Where that is done, the 
old wajib-ul-arz is, of coiu-se, superseded. But it is often not done, and, 
in the absence of any such new wajib-ul-arz, the old wajib-ul-arz remains 
in force except so far as its provisions are inconsistent with the state 
of things which the partion has created. That was expressly held to be 
“ clear law " by Mr. Justice Blair in JJithu Lai v. Muhammad A hmdd Said 
Khan f3). Then, if the wajib-ul-arz as a whole is not necessarily abro- 
gated by a perfect partition, is there any more ground for holding that 
the pre-emption clause of it is so abrogated? In the case just referred 
to, Mr. Justice Aikman said that he could not draw the conclusion 
that the custom of pre-emption recorded in the old wajib-ul-arz had 
fallen into abeyance from the fact that the officer who carried out the 
partition omitted to prepare a new wajib-ul-arz. If the custom may 
still be in force, the wajib-ul-arz is still good evidence of it. Some of the 
decisions cited to us appear to lay down a general rule of law that, 
after a perfect partition, no claim for pre-emption can be successfully 
made on the basis of the old wajib-ul-arz. Others, going to the opposite 
extreme, [8] appear to regard partition as a purely fiscal arrangement con- 
cerned exclusively with the collection of the Government revenue, and 
having no possible bearing upon any contract or custom of pre-emption. 
Both views appear to me equally open to the objection that they treat 
as an abstract question of law what is really a question of tlie construc- 
tion of a particular contract or the interpretation and application of a 
particular custom. In many of the cases the terms of the particular 
pre-emption clause upon which the decision properly depended are not oven 
referred to. This mistaken way of looking at the subject appears to me to 
account for much of the conflict of authority which undoubtedly exists. 
The pre-emption clause of n- wajib-ul-arz may constitute either a contract 
of the co-sharers or the record of a custom found by the settlement officer 
to prevail among them. In all that follows, I assume that there is no 
evidence of any intention on the part of the co-sharers at the time of 
partition to put an end to the contract or the custom. Upon that 
supposition, where the clause constitutes a contract, the question whether 
or how far it is applicable afier a perfect partition is one of the proper 
construction of its terms. In other words, the question is whether the 
intention of the pnrties as expressed in the clause v^as that the right 
of pre emption should exist only so long as the village remained a 
single mahal. of which they were the co-sharers, or that it hhould 
be wholly unaffected by the destruction of the mahal and the severance 
of that co-parcenary bond, or that it should be claimable after parti- 
tion by those only who continued to be co-sharers in any of the 
-separate mahals. If the contract unmistakeably confined the right 
to the existing co-parcenary body, there can be no doubt that it 
would nob survive the partition. If it contained this express covenant 

no person hereby entitled to pre-emption shall be deprived of 
his right by any perfect partition of the mahal it would be 
difficult to contend that partition would affect the right. If it expressly 
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provided that all who were still co- sharers should have the right- 
notwithstanding any perfect partition, then those who continued to be 
[9] co-sharers in any of the new mahals, but no others, would havfr 
a good claim. If, in any of these three cases, the terms used were 
less clear, the question would still be whether the same intention was 
to be inferred from them. Again, where the clause does not constitute 
a contract but records a custom, the question is still one of its true 
meaning, though in this case, considering that the wording of the 
clause is often the composition of some ignorant subordinate whose 
accuracy cannot be assumed, the only safe course is to look to the 
substance of the thing, and not to attach undue weight to the particular 
expressions used. The question is whether the custom is one which neces- 
sarily presupposes the continuance of the co-parcenary body existing at 
the time when the clause was framed. If the custom recorded is one 
by which the right of pre-emption is confined to co-sharers of the then 
existing mahal, then it appears to me that it can no more exist in favour 
of others after the mahal and that particular co-parcenary body have 
been destroyed by perfect partition than any other custom can continue 
after the class among which it has always prevailed has perished. 
On the other hand, it is possible to imagine a custom of pre-emption 
which does not depend upon the continued existence of the undivided 
mahal and its co-parcenary body. A custom in favour of the brothers, 
or other near relatives of the vendor, might be an instance. Again^ 
when a settlement officer records a custom of pre-emption in the wajib- 
ul-arz of a new mahal created by perfect partition of an old one, what is 
that custom ? It cannot be something absolutely new, or the word 
custom would be a misnomer. It must therefore be something which 
existed before the ne\v mahal and before the partition, sooietbing there- 
fore which existed in the time of the old mahal, which has survived 
the partition, and which is recognized as still applicable within the 
new mahal. In one of the cases cited to us, and no doubt in a great 
many other cases, the settlement officer simply copied verbatim in the 
,Dew wajib-ul-arz the pre emption clause of the old one. This implies 
that the old custom thus continued is regarded as a custom [10] of the 
co sharers, still applicable to all who. notwithstanding the nartition, stand 
in the relation of co-sharers, not a custom necessarily confined to co- 
sharers while members of the co-parcenary body of the old undivided 
mahal. For these reasons, the decisions which treat the question of the 
effect of a perfect partition upon the pre-emption clause as capable of an 
absolute and invariable answer appear to me to be based upon a wrong 
principle. 

At the same time, it would be a mistake to conclude that in deciding 
whether a contract or a custom of pre-emption recorded in the wajib-ul-arz 
is applicable after a perfect partition, no general considerations are of 
any value. In every case we must place ourselves as nearly as possible 
in the position of the p'lrties and have regard to the suiTounding circum- 
stances. In particular, one must remember what is the nature of the 
co-parcenary body in an undivided mahal, the nature of the wajib- 
ul-arz prepared by the settlement officer, the meaning and object of 
pre-emutioo. and the meaning and object of perfect partition. The most 

essential feature of the co-parcenary body is the joint and several respron* 
sibility of the co-sharers for the payment of the Government revenue 
assessed on the mahal, coupled in cases of zamindari tenure with 
the holding and management of the whole of the lands of the mahal by all 
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the co-sharers in common. It is for the mahal, for the “ local area held 
under a separate engagement for the payment of the land revenue,” not 
for a village or other local area not being a mahal, that the settlement 
oflScer frames the wajib-ul-arz. It is meant as a record of the contracts 
or the customs of the co-sharers of the mahal. This being its object, it is 
prima facie unlikely to include any contract or custom which is absolutely 
independent of the continuance of the mahal as a fiscal and proprietary 
unit or of the co-parcenary body for which it is framed. Next, what is pre- 
emption ? It is a right very closely connected with the objects of the co- 
parcenary system. Its essential purpose is the exclusion of strangers 
and the maintenance of the existing proprietary body throughout all 
changes of ownership. It thus prima facie [ll] implies that the 
co-parceners desire to preserve and not to destroy their mutual 
connection, and is prima facie inapplicable after that connection 
has been severed by a perfect partition. Lastly, what is a perfect 
partition? It is defined by s. 107 of the Act as “the division of a 
mahal into two or more mahal*.” Its object is the exact opposite of 
the object of pre-emption ; it is to completely break up the connection 
hitherto existing between the co-sharers ; to put an end to their 
joint and several responsibility for payment of Government revenue ; 
to destroy altogether the distinction between them and strangers. 
Sometimes partition is effected in order to get rid of a quarrelsome or 
litigious co-sharer who seeks to take more than the otliers consider him 
entitled to: Ghurev.2Ian Sinffh {!), ^lithu Lai v. Muhammad Akm-id 
Said Khan (2). Sometimes it is because some of the co-sliarers “ do not 
pay their quota of the Government revenue reguiarly, thereby bringing 
liability for their arrears upon ail the t50*sharors of the mahal Abdul 
Hai v. Nain Smgk (3). Whatever the reason, the co-sharers can no longer 
get on comfortably together, and partition is the process which enables 
them to separate. It is therefore prima facie unlikely that, in the case of 
a contract, the co-sharers should intend that pre-emption, which iinuhes the 
distinction between the co-parceeers and outsiders, should ontinuo after 
a partition by which that distinction is abolished. It is «iso unlikely, as 
pointed out by Mr. Justice Knox in Ghure v. Man Singh, that a custom 
‘ recorded at a time when the village bore its natural and, from a Hindu 
point of view, proper form of an undivided village and an undivided 
mahal, ” would be applicable “ when the relations of persons and 
property then subsisting had undergone such a radical change as neces- 
sarily ensues when perfect partition takes place.” I agree with him 
that it would require “ strong proof to establish that a custom which 
regulated and provided for one set of circumstances stiH regulates and 
[l2] provides when these circumstances have been wholly altered.” I 
also agree with the learned Judges who decided Abdul Hai v. Nain Singh 
that “ it would require very strong evidence to satisfy us that after share- 
holders in a mahal have applied for and obtained partition and con- 
sequent separation of their interest from other shareholders in the mihal, 
they intended that the other co-sharers from whom they had separated 
their interest should be entitled to come in and pi*e-empt in the new 
mahal, and become again their co-sharers.” Some of these considerations 
obviously do not anply where th(» right is claimed after partition by 
persons who, having been co-sharers in the undivided mahal, are still 
co-sharers with the vendor in one of the separate mahals. Partition lias 
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not, as regards them, made so radical a change, they are as closely united 
as before, though by a new bond ; there is still the distinction between 
them and strangers which it is the object of pre emption to preserve. The 
inference which I draw is that while it depends in every case on the 
particular circumstances and especially upon the terms of the particular 
wajib-ul-arz, whether or how far pre-emption can be claimed under it 
after a perfect partition, there is a strong presumption against such a 
claim, when made by persons who are no longer co-sharers of the vendors. 
Where the language of the wajib-ul-arz is ambiguous, this presumption 
may be decisive. 

The earliest case which was cited to us is Moiee Sah v. Musiimmai 
Goklee (1). The terms of the wajib-ul-arz are not stated in the report, and 
it does not appear whether the claim for pre-emption was based upon con- 
tract or upon custom. The judgment contains this passage : — “Now, an 
essential condition of the existence of a right of pre-emption is that the 
parties claiming such a right shall be co-parceners in the same estate as 
those against whom the claim is made, a relation between the parties 
which is extinguished by the very operation of partition and the sep ^rate 
proprietorship thereby established.” I infer that the wajib-ul-arz in that 
ease confined the right of pre-emption to co-parceners [l33 of the vendor, 
and that after the partition the plaintiff was not such a co-parcener in 
one of the new mahals. Upon that assumntion the decision was no doubt 
right. If, however, the passage means that, whatever the terms of the 
wajib-ul-arz, no one can in any case successfully claim pre-emption who is 
not a co-parcener of the vendor, it is. in my opinion, too widely expressed. 
The unreported case of Abdullah Khan v. Halimunnissa (F.A. No. 69 of 
1882) is cited in Shiam Sunder v. Aynanant Begam (2) as laying down the 
rule that, desuice the partition of a village into separate mabals, the 
existing wajib-ul-arz at the time of partition must be presumed to sub- 
sist and govern the separate mabals until it is shown that a new one has 
been made. No such proposition is to be found in any of the three 
judgments successively remanding the case, nor in the judgment finally 
disposing of the appeal. The precise terms of the pre-emption clause do 
not appear from the paper-book, but it was a contract giving the right 
to “ sharers " or “owners.” The plaintiffs, did not, after the partition, 
own anv share in the new mahal in which the property sold was situate. 
The remand order of the 22nd April, 1884, contained this passage: — 

“ In our opinion the wajib-ul-arz, never having been withdrawn, is 
still binding, and the plaintiff’s appellants are entitled to come into Court 
to enforce its terms, if they can show themselves to be, and this is admitted 
that they are, co-sharers in the villages of Khushalpur and Majri.” As. 
however, the High Court apparently accepted the lower Court’s finding on 
remand that the villages in question had not been partitioned in the manner 
and with the formalities required by the Laud Revenue Act, I cannot regard 
that case as instructive. The next case is Gokal Singh v. 2dannu Lai (3) 
decided by Pethavam, 0. J., and Mahmood, J., in 1885. The pre-emption 
clause is not set out in the report, but apparently it contained a 
contract, and gave the right of pre-emption to persons described in the 
report as " share-holders ” or “partners” in the “village” but in the Subor- 
dinate Judge’s judgment as “ co-sharers ” or [H] “ co-parceoers.” 

In the undivided village the two plaintiff’s held a one-third share, 
and the vendor and another person one-third each. There was a 
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parfaob partition by which each one-third share was divided from the 
others and made a separate mahal. After the partition, therefore, 
the plaintiffs were still co-sharers, but no one was a co sharer of the 
vendor, who was tbe solo proprietor of one of the separate mahals. The 
sale to which the suit related was of the whole of that mahal. Tbe 
judgment of Petheram, C.J., appears to have been based, first on tbe use 
of the word '* village as distinguished from " mahal,” and secondly, 
•on the view that the word “ shareholder,” “ partner ” or the like would, 
notwithstanding the parcition, still apply to persons " living in ” the 
village and sharing in the common use of roads, drains and other 
public things. The interpretation of the word share-holder as referring 
not to proprietary interest but to residence and participation in the 
use of roads and drains is very singular. Mahmood, J., whom the 
report represents as simply concurring with Petheram, O.J., delivered a 
separate written judgment, which appears to have escaped the Reporter’s 
notice. He apparently held that the partition was not “ perfected ” or 
complete so as to constitute the separate mahals until a new wajib-ul-arz 
had been framed for each divided portion of the original mahal. So far 
as I know, there is no other authority for that view. The learned Judge 
further held that the pre-emption clause of the old wajib-ul-arz. not 
having been superseded by any new covenant, was still in force. “ The 
more apportionment of revenue and tbe disseverance of the liability to 
that revenue could not, ipso facto, defeat a covenant relating to pre- 
emption entered into by all the co-sharers for the time being, and which 
covenant ran as an incident of the tenure of the lands owned by them 
before such partition. In the second place, the terms of the pre-emption 
clause of the wajib-ul-arz speak nob of the co-sharers of the mahal but 
of the village, and the distinction between these two terms seems to 
me sufficiently obvious, as explained by the learned Chief Justice.” 
It appears to me that the whole question was whether the plaintiffs, 
£is] when they brought their suit, were co-sharers of the village within 
the meaning of the contract. That depended on whether the pre-emption 
clause meant by oo-sbarers of the village all persons owning shares within 
any part of the village area, or all whose shares were co-extensive with 
the whole of that area, or all who, whether in the whole or in part of the 
village, were co-sharers of the vendor. If it had the first meaning, then 
tbe plaintiffs, being co-sharers of one of the mahals into which the village 
was divided, were entitled to pre-emntion. If it bad the second meaning, 
neither tbe plaintiffs nor any one else were entitled to pre-emption, for 
the class of co-sharers of the village in that sense ceased to exist when 
the partition was made. If it had the third meaning, the plaintiffs were 
not entitled bo pre-emption, for they were not co-sharers of tbe vendor, 
who was the sole proprietor of his mahal. The next case is Jai Ram v. 
Mahahir Rai {!). Tbe terms of the wajib-ul-arz are not stated in the 
report. From the paper book it appears that the pre-emption clause gave 
a right of pre-emptioo (apparently by custom) “ to brothers and sharers of 
of thetboke, and if the thoke-walah refuses, then to other shareholders.” 
There was a partition by which one of the pattis of the mahal was divided 
from the rest and made a separate mahal. A new wajib-ul-arz was 
framed for the new mahal. giving a right of pre-emption to the co-sbarers 
of that mahal, but not to the oo-sbarers of the pattis remaining with the 
original mahal. There was a sale of property, part of which was in tbe 
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new tnahal and part in the other pafcfcis. A co-sharer in those pattis, but 
not in the new mahal, sued for pre-emption, excluding from the suit so 
much of the property sold as was situate in the new mahal. The defend- 
ant pleaded that, according to certain rulings of this Court, a suit for 
pre-emption could not be maintained in respect of part only of the 
property sold. The plea was overruled and the suit decreed, on 
tlie ground that as the suit included all the property sold which 
the plaintiff was entitled to pre-empt, the rulings referred to were 
inapplicable. Mahmood, J., held that the effect of the partition [163 
was to exclude property in the new mahal from the operation of the old 
wajib-ul-arz, and to place it under the new wajib-ul-arz which gave 
the plaintiff no right of pre-emption. Oldfield, J.. without referring to 
the new wajib-ul-arz. held as to the old one that “ the condition as to 
pre-emption only affected the share- holders of the mahal so long as they 
remained shareholders, and ceased to have effect udod those share holders 
and their property who separated themselves and their property by form- 
ing a separate mahal. The plaintiff could, after ttie separation, exercise 
no right of pre-emption against and in resnect of share-holders and pro- 
perty so separated, nor could the separated shareholders exercise any right 
of pre-emption against the plaintiff and his property remaining in the 
mahal from which they had separated.” It is noticeable that no suggestion 
appears to have been made that the partition affected the plaintiff’s right 
under the old wajib-ul-arz to pre-empt the property not situate in what 
was called the new mahal. The judgments treat the partition not as 
destroying the old mahal ’ — that is, the undivided mahal — but as merely 
detaching irom it and converting into a new and sepirate mahal one of its 
pattis. It follows, however, from the definition in the Land Bevenue 
Act of perfect partition as “the division of a mahal into two or more 
mahals,” that after the partition both the mahals were “ new,” the old 
mahal with its co-parcenary body had disappeared, and for it were sub- 
stituted two new mahals, each with a separate co-parceoary body of 
its own. Whether in that view the right of pre-emption given by the old 
wajib-ul-arz to the co-sharers of the original unaivided mahal couM be 
claimed by a co-sbarer of the larger of the two mahals into whicli it was 
divided, was a question not considered by the Court. In Siam Shundar 
V. Amanant Begam (1) decided by Straight and Tyrrell, JJ.. in 1887, the 
pre-emption clause was described as a contract. At the limo when the 
wajib-ul-arz was framed, the plaintiff was a co-shar.-r with the vendor 
in tbe three villages to which it related. It gave u right of pre-emption to 
“ shareholders ” [17] or “co-sharers” in the village or mauz^. Afterwards 
there was a perfect partition by which the plaiutiff’s .shares were formed 
into a separate mahal, of which bo was the sole proprietor, but no new 
wajib-ul-arz was made. The judgments do not discuss the'terms of the 
wajib-ul-arz upon which the claim was based. They state the question for 
decision as “ whether, this partition having taken place, the couditioDs of 
the wajib-ul-arz which subsisted prior thereto, and which has not been 
replaced by another, are still effectual and binding on all tbe persons who 
were originally co-sharers in the villages.” Upon this they observe — 
The question is by no means without difficulty, and. were it res integra, 
we should have had some doubts in deciding it. There are. however, two 
rulings of Division Benches of this Court— oce Gokal Singh v. Mannu 
Lai (2) and the other an unreporred case. F. A. No. 69 of 188'^— tbe 
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former of which has been followed in the present suit by the Court below, 
that are directly in point. We are not prepared, as at present advised, 
to reconsider the rule therein laid down, to the effect that despite the 
partition of the village into separate mahals, the existing wajib-ul-arz at 
the time of partition must be presumed to subsist and govern the separate 
mahals until it is shown that a new one has been made. We may add 
that this view is supported by the terms of the second paragraph of s. 191 
of the Revenue Act of 1873.” In this passage the effect of the two 
cases cited is not, in my opinion, accurately stated. No such rule or 
presumption is laid down in either. The second paragraph of s. 191 
only provides that the existing record-oi-rights shall remain in force until 
a new record-of-rights is made. It implies no presumption as to the 
construction to be placed on the terms of the wajib-ul*arz, nor as to 
whether co-sbarers in the separate mahals, or even a sole proprietor 
of one of them, can claim the benefft of a pre-emptiou clause in favour 
of co-sharers in the undivided mahal. The case of Knar Dat Prasad 
Singh v. Nahar Singh (1) decided hy Straight and Mahmood, JJ., in 
1888, does not throw much [18] light on the subject. There was 
no question of the application after partition of a wajib-ul-arz framed 
for an undivided mahal. There was a perfect partition of a village 
into two separate mahals, for each of which a wajib-ul-arz was 
framed. The suit was based on on© of these wajib-ul-arzes ; it was 
brought by a co-sharer in the mahal, though not in that patti of the mahal 
in which the property sold was situate ; and the question was whether, 
according to the pre-emption clause, such a co-sharer was entitled to pre- 
ference over the vendee who was a co-sharer in a patti of the other mahal. 
The judgment was based on the terms of the wajib-ul-arz, but it contain- 
ed this passage: — “It must be distinctly understood that this view of this 
particular wajib-ul-arz in no way ignores any other decision that may have 
been passed in cases where one wajib-ul-arz having existed for the pur- 
pose of a common village area, and that village area having been divided 
into separate revenue areas, and no new wajib-ul-arz having been drawn up, 
such wajib-ul-arz has been held to apply generally to tbe new area. The 
principle upon which that view of the law is based is to be found stated 
in the case of Gokal Singh v. Mannu Lai, and this principle, which is 
further elaborated in another ruling at page 720 of the same volume {Jai 
Prasad v. Mahahix Rai) is that this pre-emptive right runs with the land 
and tbe division of that land for the purposes of the revenue in no way 
affects any covenant or agreemenc existing between tbe co-sharers.” That 
is, in my opinion, a misleading description of the effect of perfect partition, 
an inaccurate account of the case of Gokal Singh v. Mannu Lai, and 
a most extraordinary misconception of the judgments in Jai Prasai v. 
Mahahir Rai. The learned Judges in the latter case did not elaborate 
any principle stated in the former, and. so far from holding that tbe 
pre-emptive right ran with the land and that partition did not affect any 
agreement between the co-sharers, held, as nearly as possible, the very 
reverse. 

In Ramjiawan Sahu v. Raturaj Singh (2) decided by Straight 
and Tyrrell, JJ., the question was whether under tbe [19] wajib-ul-arz of 
an undivided village, which gave rights of pre-emption to ” co-sharers,” the 
plaintiff as a co-sharer of one only of tbe two separate mahals into which 
tbe original mahal bad been divided, could pre-empt property in the 
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other. No new wajib-ul-arz had been framed. The learned Judges held 
that “ the right of pre-emption was ooe created by agreement between 
the co-sharers of the village, and constituted a covenant which attached to 
and ran with the land. The mere fact that for purposes of revenue 
the village has been divided into two revenue-paying areas does not put 
an end to that covenant, which still attaches to all the land wbioh 
formed a part of the original village unit, and will until it is abrogated. 
In support of this view, we may refer to I. L. R., 7 All., 772.’' I cannot 
agree either with the conception of pre-emption as a covenant running 
with the land, or with the conception of a perfect partition as an 
exclusively fiscal operation involving no material change in the pre- 
emptor’s status as a co-sharer, or with the view that either conception is 
supported by Gokal Singh v. Mannu Lai. To describe pre-emption 
as a covenant running with the land is to misapoly a technical term of 
English real property law. To describe perfect partition as concerned ex- 
clusively with ** purposes of revenue ” is to ignore half its effect. In Abba~ 
sali V. Ghulam Nabt (1) Knox, J., held in substance that the partition of a 
village consisting of a single mahal into two separate mabals, in one of 
which the plaintiff and the vendor were co-sharers, and in the other the 
vendee was a co-sharer, did not render the previously framed wajib-ul-arz 
inapplicable, and that under it the vendee was equally entitled with the 
plaintiff as a co-sharer of the vendor. The learned Judge did not discuss 
the effect of the word which he translated “ shareholder," but merely 
observed that the case was one in which the principle which should 
guide the Court was that contained in Gokal Singh v. Mannu Lai, and 
in another case which does not seem very applicable. The circumstances 
of the next case, Mata Din v. Mahesh Prasad (2) were peculiar. There 
[20] was a village or mauza originally forming a single mahal, and the 
wajib-ul-arz gave a right of pre-emption to hissadaran” (translated by 
the learned Judge as “co-sharers”) not of the “mahal " but of the mauza. 
There was a prefect partition of the village into three mabals, for 
each of which a new wajib-ul-arz was framed, and in each the pre- 
emption clause was copied verbatim from the old wajib-ul-arz. At that 
time one of the new mabals belonged to a single owner. Upon the sale of 
property in that mahal a suit for pre-emption was brought by a n«r«ion 
who was a co-sharer in another of the new roahals. Mr. Justice Mah- 
mood held that the plaintiff was entitled to pre-emption as a co-sharer 
of the mauza, notwithstanding the partition and the fact that he was 
not a co-sharer of the vendor in the mahal where the property was 
situate. Although the judgment refers to some of the previous cases, it 
treats the question as strictly one of the intention of the parties to the 
contract contained in the wajib-ul-arz. The learned Judge held that, from 
the use in that wajib-ul-arz of the expression ‘ co-sharers of the mauza" 
as distinguished from the mahal, from its exact reproduction of the pre- 
emption clause of the wajib-ul-arz of the undivided village, and from 
the circumstance that when the new wajib-ul-arzes were framed, one of 
the new mabals belonged to a single owner, it was to be inferred that the 
parties to those instruments intended to preserve the right of pre-emption 
on its original footing as a right to be enjoyed by all who were formerly 
co-sharers of the mauza, notwithstanding the particion. It was as if 
each new wajib-ul-arz had said, “the right of pre-emption shall belong not 
only to the co-sharers of this mahal but to all persons who, prior to the 

(1) 11 A.W.N. (1891) 137. (2) 12 A.W.N. (189Q) 100. 
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partition, oouW have claimed pre-emption under the old wajib-ul-arz as 
oo-sharers of the undivided mauza.*' In other words, they desired to 
confine the effect of the partition as nearly as possible to “fiscal purposes 
as to the payment of Government revenue,” and to retain some distinc- 
tion between the old co-parcenary body and total strangers to the 
village. Whether Mr. Justice Mahmood’s conclusions [21] m that parti- 
cular case were correct or not, I cannot doubt that his method of deciding 
it upon the construction of the contract contained in the wajib-ul-arz 
was the right one. 

In Angan Lai v. Harnidulnissa (S.A. No. 1219 of 1892) the question 
was discussed in the judgment of Tyrrell and Blair, JJ., remitting certain 
issues on the 29th June 1894. The claim for pre-emption was based on 
the wajib-ul-arz of a mahal consisting of 12 biswa? only of a mauza. 
In that mahal the plaintiff and the vendors were co-sbarers. The 
wajib-ul-arz gave the right of pre-emption by contract to sharers 
[sharkai) in the mahal. There was a perfect partition by which the 12 
biswas mahal was divided into four separate mahals. Icooeof tliese, in 
which the property in question was situate, there were several co-sharers, 
including the vendors, but not the plaintiff. Of another of the four, tlio 
plaintiff was the sole proprietor. No new wajib-ul-arz was framed. After 
the partition, the vendors sold some of the land in their new malial to a 
stranger. The plaintiff sued for pre-emption on tbe basis of the old 
wajib-ul-arz. 1 think there cau be no doubt that the suit, was rightly 
dismissed. The plaintiff was not a sharik or sharer in the mahal, within 
the meaning of the wajib-ul-arz. Tne class of sharers in that mahal had 
ceased to exist with the mahal itself. The plaintiff was not even a sharik 
or sharer in the new mahal in which the property sold vvas situate. 
The Court distinguished Gofcui Siugh v. Mannu Lai, Riiar Dat Prasad 
Singh v. Nahar Singh, Ramjiawan Sahuv. Eaturaj Singh and Abhas Ali 
V. Ghulam Nabi, on the grounds that in those cases the mauza and tbe 
mahal were originally conterminous ; that in them the wajib-ul-arz 
gave rights of pre-emption not to co-sharers in the mahal but to share- 
holders in the mauza, and that therefore the right there survived the 
partition of the mahal into separate mahals for which no new wajib- 
ul-arzes were framed. In Ghure v, Man Singh (1), decided in 1895, 
the wajib-ul-arz of a village forming a single mahal gave the right of 
pre-emption to “ hissadoran deh, ” the same exprecsion as is used in [22] 
the wajib-ul-arz in the present case. There was a perfect partition of 
tbe village into three separate mahals, and for each mahal was framed 
a new wajib-ul-arz which gave no right of pre-emption to sharers in the 
other mahals. A suit for pre-emption based on tbe old waiib-ul-arz was 
brought by a co-sharer of one of the separate mahals to avoid a sale of 
land situate in another of them. Two questions arose. The first was 
whether tbe new wajib-ul-arz was prepared in accordance with law so as to 
govern the rights of the parties. The second was whether tbe old wajib-ul- 
arz was still operative, notwithstanding the partition, and whether the 
plaintiff was entitled to pre-emption under its provisions. Upon the first 
Question, the Court held that the new wajib-ul-arz was a valid document, 
and that, as it gave the plaintiff no right of pre-emption, the suit failed. 
Upon the second they held that the plaintiff could not, after the partition, 
successfully claim pre-emption on the basis of tbe old wajib-ul-arz. 
In reference to the argument for the plaintiff based on tbe words 
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hissadar deh " Mr. Justice Knox made the following important 
observations : — 

We are dealing with a village which bears a Hindu name, the par- 
ties before us are Hindus, and the custom, if there be one, of pre-emption, 
in so far as it extends, is a custom superseding general law. In examin- 
ing the terms in which it is recorded, we cannot forget that it was recorded 
at a time when the village bore its natural, and, from a Hindu standpoint, 
proper form of an undivided village and an undivided raahal. The term 
“ hissadar deh** as then used would apply to all who could claim to hold 
a share in land within a well-defined ring-fence in which all were share- 
holders. and at a time when there existed no intention of the village brother- 
hood being separated or the land being broken up into distinct parcels, in 
which some only and noball the village brotherhood would hold a share. 
It is more than difficult to say that those who then made the record would 
have recorded that the custom was one which should prevail when the 
relations of persons and property then subsisting had undergone such a 
radical change as necessarily ensures when perfect partition bakes place.” 

[23] The learned Judge proceeded to distinguish Gokal Shigh v. 
Mannu Lai, Mata Din v. Mahesh Prasad, Kuar Dat Prasad Singh v. 
Nahar Singh and Shiani Sundar v. Atnanant Begam, with reference to 
the special circumstances of those cases. He concluded as follows : — 

The result then is that the document upon which the respondents base 
their right, and which was the only evidence which they produced in 
support of that right, is a document prepared at a time when circumstances 
wholly different from those now in existence prevailed, and which never 
contemplated the existing state of things. We are not prepared to hold 
that it is sufficient to establish that the custom which did prevail, if 
there be such a custom, can be held to be a custom governing and ruling 
the parties in the new and altered state of things.” Mr. Justice 
Aikman, after holding that the new wajib-ul-arz would supply a 
sufficient answer to the suit, expressly stated that this would be 
enough to decide the case. What follows is therefore obiter. He 
proceeded to discuss the question “ whether after a partition an owner 
of land in one mabal can assert a right of pre-emption when a sale 
is made of property situated in another mahal.” After observing that 
it had never been held that a right of pre-emption disappears with an 
imperfect partition, he referred to Motee Sah v. Musammat Goklee and 
Jai Ram v. Mdhabir Rai in support of the view that “ it is different 
in the case of perfect partition.” He dissented from the decision in 
Gokal Singh v. Mannu Lai and expressed the opinion ” that unless at 
the time of partition a right of pre-emption is specifically reserved by 
the co-sharers in respect of lands lying in the other mahals, such right 
of pre-emption is not to be presumed from the mere fact that, when 
the village formed but one mahal, the co-sharers had pre-emptive 
rights against each other. I agree that there is no such presumption, 
but in deciding whether the right has been established, the terms of 
the wajib-ul-arz and the state of things existing when it was 
framed, as well as that existing at that time of partition, must, I 
think, be considered. However, there is nothing in Mr. Justice Aikman’s 
[24] judgment to the contrary, and he expresses no disagreement with 
Mr. Justice Knox. The decision in that case was followed by Mr. Justice 
Aikman in Abdul Aziz Khan v. Husen A li (1) and by Mr. Justice Knox 

(1) 16 A.W.N, (1896) 233. 
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in Shah Btndrab&n Das v. Darii Mam (S. A. No. 675 of 1897). The 
olaim in the former ca?e appears to have been based on custom. The 
judgment holds in substaoce that, after perfect partition, the benefit 
of a custom of nre-eoiption recorded in the old vvajib-ul-arz as prevailiog 
among the co-sharers of the undivided mahal could be claimed by a 
CO sharer of one of the separate mahals in respect of property situate 
therein, but not in respect of property situate in another mabal of 
which he was not a co-sharer. The reason of this distinctiofj must 

t 

be that in the former case, but not in the latter, the claim is made 
by a co-sharer of the vendor. In neither casi, however, is it made by a 
co-sharer of the mahal, to which alone the wajib ul-arz pi't-sumably 
referred. Whether the distinction was justified or not depends, in my 
opinion, upon the terms of the wajib-ul-arz. It would not, I think, be safe 
to assume that a custom prevailing among the co-sharers of mahal A would, 
afterthe destruction of that mahal and of the-co-parcenary body connected 
with it, necessarily apply to the co-sharers of mahal B or mahal C, into 
which A has been partitioned. In this respect Mr. Justice Aikman’s 
decision appears to bo inconsistent with that of Mr. Justice Knox in Shah 
Bhidrahan Das v. Da7ii Ram, which, however, also purj<orts to follow 
Ghure V. Man Singh. For in the case before Mr. Justice Knox, the claim 
for pre-emption based on the old wajib ul-arz was made by a person who, 
after perfect partition, was a co-sh «rer of the vendor in one of the separate 
mahals. He Claimed as coming within words svnich the Court of first 
instance translated as “ co-sharers in the order of nearness, with regard to 
their holding shares in the village.” No new wajib-ul-arz was framed. 
The vendees were admittedly strangers. Mr. Justice Knox confirmed the 
decree of the lower appellate Court dismissing the suit. His judgment 
treats Ghure v. Man Singh as not merely stating certain presumptions 
[25] of fact are ooosiderarioris as to what is probable in given circum- 
stances, but as giving a general answer in the negative to rhe question 
whether a wajib-ul-arz which was prepared at a time when the village 
out of which two separate mahals have now been carved by perfect 
partition and for each of which separate mahals no wajib-ul-arz of 
auy kind has been framed, governs the co-sharers in the two new inehals 
upon a question of the right of pre-emption based upon a covenant said to 
be contained in the old wajib-ul arz.” In Abdul Hai Main Singh {\) 
the terms of the wajib-ul-arz do no*, appear from the report or from 
the paper-book. It apoears. however, to have recorded a custom of 
pre-emption hs prevailing in the undivided village. The village was 
divided by perfect partition into two mah ils consisting respectively of 15 
biswas and 5 biswas. No new wajib-ul-arz was framed. The whole 5 
biswas mahal belonged to the defendant vendor, and he sold it to str.mgers. 
The owner of a share in the 15 biswas mahal only sued for pre-emption 
on the basis of the old wajib-ul-arz. The High Court on appeal dis- 
missed the suit. The judgmenn of Edge, O.J., and Blair, J.. refers with 
approval bo Ghure v. Man Singh and Angan Lai v. Hamid-ul-nissa. 
The principle on which it is based is the improbiUlity, having 
regard to the usual objects and motives of shareholders obtaining per- 
fect partition of a mahal, that they should, after partition, intend that 
the other CO sharers from whom they had separated their interest should be 
entitled to come in and become again their co-snarers. The last reported 
•case }8 Mithu Lai V. Muhammad Ahmad Said Khan (2) decided by Blair 
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and Aikmaa, XT. The suifc was based on a pre-emption clause recording 
a custom of nre-emption in favour of “co-sharers in the village.” The 
village, at the time when the wajib-ul-arz wa't frimed, was an undivided 
mahal. By a perfect partition it was af»-erwards divided in*o two sepa- 
rate mahals of 15 and 5 biswas respectively. No new wajib-uI-arz was 
framed. The plaintiffs and the vendors were co-sharers in the 
5 biswas mahal, in which the property was sold. The vendee 
[26] was sole proprietor of the 15 biswas mahal. and his only connection 
with the other was that he owned in it certain rent-free land. His main 
defence to the suit was that the plaintiffs had no preferential right bf^cause 
he was himself a “ co-sharer in the village” within the old wajib-ul arz, 
notwithstanding the partition. The High Court held in substance (1) 
that the old wajib-ul-arz and the old custom s^ill remained in force in so 
far as they were not inconsistent with the state of things created 
by the partition, (21 that as in consequence of the partition the 
dkendant had ceased to be a “ co-sharer in the village ” with the vendor, 
and was not a co-sharer in the o biswas mahal, he had not equal rights 
with the plaintiffs, and (3) that the plaintiffs were entitled to pre- 
emption under the old wajib-ul-urz. So far as this decision rejected the 
defendant’s claim to the right of pre-emption, I have no doubt that it was 
right. But what about the claim of the plaintiffs ? The Court in decree- 
ing the suit assumed that the nlalntiffs, at all events, were entitled to 
pre-emption under the old wajib-ul-arz, notwithstanding the perfect 
partition. Apoarently they assumed it because the plaintiffs w^re admit- 
tedly co-sharei's with the vendor in the 5 biswas mahal in which the 
property sold was situate. In other words they took for granted that co- 
sharers in one of the separate mahals were “ co-sharers in the villano 
within the meaning of the wajib-ul-arz. It is likely enough that they 
were right, but they do not discuss the question. All depends on '' h^J 
the wajib-ul-arz meant by “co-sharers in the village.” If it included all 
nersons who might thereafter be co-sharers in any part of the village, the 
decision was right. If it meant all persons who were co-sharers in the 
entire undivided village for which the wajib-ul-arz was framed, the decision 
was wrong, for the plaintiffs, after partition, were no more co-sharers of 
the village in that sense than the defendant vendee. As a matter of fact 
the only co-sharers in the viUage at the time when the wajib-uI-arz was 

framed were co-sharers of the undivided village. 

In the present case the whole question is, in my opinion, 
whether a hissadar has transferred his share within the meaning 
[27] of the wajib-ul-arz. and whether the plaintiff is a hissadar deh within 
the fourth category of pre-emptors. Taking first the word deh, it is, I 
think, virtually equivalent to mauza. It means a village in the sense of a 
definite local area, the actual viUage, with the lands belonging to it : 
Wilson’s Glossary of Judicial and Revenue Terms, p. 141, Elliott’s Supple- 
mentary Glossary of Terms used in the North-Western Provinces, Vol. ii, 
p. 283. It does not mean a mahal, and has no necessary reference 
to the fiscal unit. So far I agree with the argument on behalf of 
the plaintiff. The next question is, what is a hissadar of the village ? 
The learned pleader contended that hissadar did not here mean a 
“ co-sharer ” of a mahal in the sense in which that term is used 
in the Land Revenue Act, but merely “ the holder of a share.” He 
argued that if co-sharers, in the sense of persons owning shares in the 
mahal formed by the undivided village, had been intended, some such 
word would have been used as “ sharik-i’inahal," the term used for 
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co-sharers in the official vernacular translation of the Land Revenue Act, 
or else ""sharik-i-hissa." He laid stress on the expression "*malikan sharik 
hkatta in the third category of pre-emptors mentioned in the wajib-ul-arz 
as indicating that, where jointness of interest was signified, the word 
" sharik " was employed. According to this argument, a hissadar deh 
merely means one who owns or holds a share within the area of tiie village. 
If that is the meaning, then, notwithstanding the partition, the plaintiff 

is entitled to pre-emption, for the dc/i or village still remains, and ^ 

still a hissadar, or owner of a share, within its area. On the other 
hand, it was contended for the defendants that hissadar means not meiely 
the owner of a share, but a “co-sharer/’ and that hissadar deh means a 
cO'Sharerof the entire village for which the wajib-ul-arz was framed. If 
that is the meaning, then, as the effect of the perfect partition was to 
destroy the class of hissadaran deh altogether, neither the plaintiff nor 
anyone else can now claim pre-emption as a member of it. 

The result of the argument is, I think, to show that the word 
hissadar taken by itself, and without reference to any context. [28] 
is ambiguous. In Wilson's Glossary it is translated ’ a shareholder, 
a sharer, a co-parcener, one who pays his share of revenue to a zamindar 
or to blie State.” Mr. Durga Gharan has pointed out in the written state- 
ment of one of the defendants and in the duposition of a witness instances 
of the description of persons as hissadnrs of the village Serai Sitam. though, 
since the partition, no one has been a co-sharer of the entire village. .All 
depends. I think, unon the context. Tnere are two main considerations 
which have led me to the conclusion that in this wajib-ul*arz deh 

means a co-sharer of the undivided village for which the wajih-ul*arz was 
framed. The first is that the word “ hissadar ” as used in the fourth 
categorv of pre-emptors must be construed in the same sen^e as the 
same word in the opening words of the clause if any hissadar wishes to 
transfer his share iapna hissa).” The word hissadar is there used 
without the word deh. Considering that a wajib-ul-arz is fi-araed under 
the Land Revenue Act for a mahal, and that its chief purpose is 
to record the usages of co-sharers of the mahal in the sense of the Act, I 
think here is a strong p'esumption that the word hissadar when used in 
such a document means, in the absence of other expressions implying a 
different meaning, a co-sharer in that sense, a person jointly and severally 
responsible to Government for the revenue for the time being assess^ 
on the entire mahal for which the wajib-ul-arz was framed, and, 
in cases of zamindari tenure, having a joint and undivided share 
in the whole of that mahal. The opening words of the clause mean 
therefore, in my opinion, “ if any co-sharer of this mahal wishes 
to transfer his share therein.” If so, the subsequent words hissa- 
daran deh" mean “ co-sharers of the undivided village.” not owners of 
shares in any sub-division of the village.” The second consideration 
is this. We are interpreting and applying a particular custom of which the 
plaintiff claims the benefit. In considering who is entitled to the benefit 
of a custom it is essential to see who are the persons among whom 
it has in fact habitually prevailed. It cannot be claimed by anyone 
[29] who is not a member of the class thus determined. Now there 
can be no doubt as to what was the class of persons who at the 
time when the wajib-ul-arz was framed, habitually exercised the right 
of pre-emption by virtue of the custom. They were the co-sharers of the 
undivided mahal which the village Serai Sitam then formed and no others. 
There was no distinction between shareholders in the village aud 
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CO sharers of the entire village ; there was only a single class of co- 
sharers. That is the only class among whom the custom actually 
prevailed, an i to whom therefore the right belonged. It is now sought 
to apply the custom for the benefit of the plaintiff, who stands in a 
totally different relation to the village, to the vendor, and to the property 
sol ]. He is not a co-sharer of the entire village. He is not a member of 
the class who exercised the right of pre-emption at the time when the 
cus om was recorded. He is a member of a class which only came into 
existence through the partition — persons who have shares in a particular 
sub-division of the village. He is not even a co-sharer of the vendor. To 
allow him to piM erapt under the old wajib-ul-arz would be, in my opinion, 
to ch inge the custom while professing to apply it. 

For these reasons I am of opinion that the sale which the suit seeks to 
avoid was not a transfer within cie meaning of the wajib-ul-arz, that the 
plaintiff is not entitlei to pre-emoMon as a kissaddar deh, and that his 
suit and this appeal must be dismissed with costs in all Courts. 

Knox, J. — I concur in all that the learned Chief Justice has written, 
and have nothing more to add. 

Burkitt, J. — I am of the same opinion. 

Banerji, j. — I have arrived at the same couclusion as the learned 
Chief Justice. 

A claim for pre-emption not founded on Muhammadan law must be 
based on custom, or contract, or both. \ wajib-ul-arz in so far as it relates 
to pre-emption, is the record of the custom of pre-emption which 
prevails in the village or mahal, or of the contract by which the 
co-sharers hive agreed to be bound ; [30] when therefore a wajib- 
ul-arz is referred to as the foundation of a claim for pre-emption, the real 
basis of the claim is the custom or contract which is evidenced by the 
wajib-ul-arz. Even if the wajib-ul-arz has become inoperative as a pirt 
of the record-of-rights, it does not necessarily follow that the cu'^tom or 
contract embodied in it has cease 1, and that a suit cannot be brought 
upon the b tsis of su ».h custom or contract. It seems to me that the 
conflict of opinion which arose in the numerous cases cited to us at the 
hearing and considered in detail by the learned Chief Justice was to a 
great extent due to the fact that in many of those cases the nrovisions of 
the wajib-ul-arz were treated as rdp''esen6ing a co icract between th.e o.o- 
sharers, whereas in fact thev were, and nr >f^ssed to be, the record of a 
custom prevailing in the particular village or mahal. It was, I suppose, iu 
con'sequence of this disregard of the exact niture of the claim that it was 
laiddown in some of those cases that after a perfecopartioion has been effect- 
ed a co-sharer in one mahal is not entitled to pre-empt property in another 
mahal “ unless at the time of partition there has be^n some specific 
arrangement by which reciprocal rights of pre-emotion have been main- 
tained bsDWden the co-sharers of the different mahals.” In my opin- 
ion the mere fact that a perfect par'itioT has tiken place does not 
abrogate a custom or contract as to pre-emption which was in force 
before partition. If after partition a new wajib-ul-arz has been prepared 
recording a custom or contract different from the custom or contract 
embodied in the old wajib-ul-arz, the presumption will be that the custom 
which obtained In the village or the mahal at the time of the preparation 
of the old wajib-ul-arz has fallen into desuetude, aod a new custom has 
sprung uo, or that the co-sharers have set aside the old contract and 
■enteredintoa new one. But whereafresh wajib-ul-arzhas not been prepared 
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at partition, it does not follow, as a matter of law or principle, that the cus- 
tom or contract in force before partition is no longer to have effect and 
operation. As observed by the learned Chief Justice, the question in each 
case it that of the construction of the nature of the particular custom or 
[31] contracu on which the claim for pre-emption is based, and whether 
the custom or contract can apply to the altered state of things which has 
come into existence since a perfect paroition has been effected. 

In the case before us the wajib-ul-arz which was referred to as the 
basis of the claim professes to be the record of a custom and not of a 
contract. What we have to consider iji whether under that custom the 
plaintiff has a preferential right of pre-emption. It is admitted that the 
plaintiff does not belong to the first three classes of pre-einpcors ineo- 
tioned in the wajib-ul-arz, nor does he come under the fourth category. 
Since partition he h?is admits edl> ceased to he a co-sharer of the vendor. 
He no doubt holds a share in the village. But, in my opinion, the true 
construction of the custom as recirdei in t>he wajib-ui-arz is Lhat it is 
only such a shareholder as is also a co-sharer who has the right of 
pre-emption as a pre-emptor of the fourth class. At the time wlien the 
wajib-ul-arz was prepared all the shareholders were also co-sharers. Tue 
custom which was embodie"! in the wajib-ul-arz i^vidently had reference to 
that Hescription of shHi'eholders. Thereforj by virtue of such a cusioin 
the plaintiff, who is the holder of a share in the viilspe, but not a co-sharer 
of the vendor, has no right of pre-emption and his suit has been properly 
dismissed. I would dismiss this appeal with cost^. 

Airman, J. — The question raised in this appeal is wliother, when 
no new wajib-ul-arz has been prepared on the perfect partition of a nialial, 
a claim for pre-emotion can be maintained on the basis of tiie old w ijib- 
ul-arz framed for the former mahal, which lias by partition been l.rjk*'n 
up into two or more mahals. I agree with the learned Chief Justice in 
holding that it is incorrect to say that upon partition the former wajib-ul- 
arz necessarily disappears or ceases to exist. If a fresh wajib ul-arz is 
prepared for each of the new mahals the old wajih- ul-arz is thereby 
superseded, but until this is done the ol 1 wajib-ul-ai z must be considered 
as in force, bub only so far as it is applicable to the altered state of things. 

[32] The cases in this Court which liold that, because, un-lor a wajib- 
ul-arz in force before paitition there had been a right of pre-emotion 
amongst those who were then co-sharers of the village, the s line right sub- 
sisted after partition amongst those who owned shares in tho diff’ereut 
mahals of the village, lost sight, it appears to mo. of the material alteration 
in the circumstances brought about by the partition. 

Where the wajib-ul-arz of an undivided mahal, whether reciting a 
custom or embodying a contract, lays down that a right of pre-emption 
prevails amongst the “shareholders of the mahal, it refers to a body of 
men between whom there is this common bond that bliey eacli own a 
fractional share of an integer made up of all the shares held by each, in 
virtue of which ownership they incur reciprocal liabilities and are entitled 
to reciprocal rights. When this common bond ha.s disappeared it cannot 
be assumed that the reciprocal rights and liabilities which formerly existed 
are still in force. Where the old wajib ul-arz recites the existence of a 
custom amongst a body of men between whom a common link suljsisla, I 
do nob SCO how, after a prefect partition, it can reasonably be hold that 
the ciistom continues to prevail amongst those between whom that 
common link is no longer in existence. Where, i)owever, the wajih-ul-iirz 
embodies a contract, 1 concur with the learned Ghiei Justice m holding 
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that the question whether, in the altered state of things, the contract 
is still in force, must depend on che language of che old wajib-ul-arz. 
It is quite conceivable that the old wajib-ul-arz might set forth an 
express agreement that no future partition would destroy existing rights 
of pre-emption. But where there is no such express contract, and the 
old wajib-ul-arz merely records a right of pre-emption as existing by way 
of a contract amongst those who are kissadars of the village, the 
inference is that the language of the wajib-ul-arz refers to persons wbo stand 
to one another in the mutual raUtion of owning shares in the same 
integer. 

In the present case the cUim of the plaintiff was based on a 
clause in the wijib-ul-arz which occurs in a chaur.er dealing with [33] 
the rights of co-sharers amongst themselves. According to this clause 
a hissadar could not sell his share to an outsider iintil he had first 
offered it to the other shareholders in the village {hissadaran deh). 
This was the record of a custom. From the language used, the inference 
I draw is that the custom was one which prevailed amongst those who 
each owned a fractional share or hissa of one undivided estate, and 
cannot be held t> subsist amongst those between whom there is now no 
such common bond. To use the words of Oldfield, J. The condition 
of pre-emption only affected the shareholders of the mahal as long as 
they remained shareholders, an i ceased to have effect on those share- 
holders and their prooerty who seoarated tnemselves and their uropei’ty 
by forming a separate mahal” (1). The plaintiff in this case owns no 
property in the mahal in which the share sold is situated, and cannot 
therefore be held to be standing in the relation of hissadar to the 
hissadar who has sold. 

For these reasons I thiuk the plaintiff’s suit was properly dismissed 
by our brother Blair, and I would dismisss this appeal with costs. 

Appeal dismissed. 
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Before Sir Arthur Strachey, Kt.-, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair. Mr. Justice Bnnerji, Mr. Justice Burkitt 

and Mr. Justice Aikman. 


BhAGWANTA and others {Plaintiffs) V. SUKHI AND OTHERS 

{Defendants) U2th Juno, 1899.] 

BinduLaw— Reversioners -Suit to set aside alienation by Hindu Similar 

&uit barred bv limitation as against a prior reversiotier^Suxt by subsequent 
reversioner not thereby barred^Limitation—Act No. XV of 1877 {Indian Limitaticm 
Act),s. 7 ; sch ii, art. 120. 

Held that, where there ace several reversioners entitled successively under the 
Hindu lawto an estate held by a Hindu wiiow. no one such reversioner can be 
hold t > claim through or derive his title from another, even if that other happens to 
be his father, but he derives bis title from the last full owner. If. therefore, the 
right of the nearest reversioner for the time being [34] to contest an alienation 
or an adoption by the widow is allowed to become barred by limitation as against 

•Second Appeal No. 879 of 1896, from a decree of W. P. Wells, Esq., District 
■Judge of Agra, dated the 13bh July 1696. oonfirming a decree of Maalvi Siraj-ud-din 
Ahmtd, Snoordinate Judge of Agra, dated the 23rd April 1896. 
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1054 


IX.] 


BHAGWANTA V. SUKHI 


22 All. 85 


1898 

June 12. 

Full 

Bench. 

22 A. 33 
(F.B.) = 
19 A.W.N. 
(1899) 159. 


CDiss., 14 Ind. Cas. 60=173 P.W.R. 1912 ; F., 28 M. 57 = 14 M.L.J. 209 ; 16 Ind. Cas. 
839 i84l) = 23 M.L.J. 269 (27l) = 12 M.L.T. 188 = (1912) M.W.N. 912 (914) ; 13 
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This was a suit by certain plaintiffs, who claimed, as reversioners 
under the Hindu law, to ger- ri 1 of the effect, as against their interests, of 
certain alienations of property which had been of their maternal grand- 
father, Biohpal, in his lifetime. The plaintiffs asked fora declaration, first, 
that an alienation made in 1876, by a Hindu widow, their maternal grand- 
mother, Sabej Kuowar, in favour of one Musammat Haoso, was void as 
against the plaintiffs ; secondlv, that a further alienation made by Musam- 
mat Hanso in 1893 to one Kirpa Ram was also void as against the 
plaintiffs ; thirdly, that the plaintiffs were entitled, after the death of 
their mother, Musammat Mattra, to possession of the property in suit. 
At the time of the alienation in 1876 by Sabej Kuowar, the 
plaintiff’s mother, Musammat Mattra, was the nearest living rever- 
sioner. She became entitled to possession of the property in 1889, 
when her mother, the widow Sabej Kanwar, died ; she took no steps to 
[86] question the alienation made in 1876. She was made a proforma 
defendant to the suit, and in her written statement she pleaded that she 
did not wish to question either the alienation of 1876 or that of 1893. 
The suit was brought in 1894, all the plaintiffs being then minors, 
represented, for the purposes of the suit, by their father, Jewa Ram, as 
guardian ad Utem» 

The Court of first instance (Subordinate Judge of Agra), dismissed the 
suit as barred by limitation, holding that limitation began to run from the 
date of the alienation by Sabej Kunwar in 1876, and that the case was 
governed either by art. 120 or by art. 125 of the second schedule to 


him. this will not bar the similar rights of the subsequent reversioners Beni 
Prasad v. Bardai £abi(I), Ramphal Rai v. Tula Evari {2), Jumoona Dassya 
G^vowdhrani v. Bamasoonderai Dassya Chowdhrani (3) and Isri Dut Koer v. 
Mussumit tians>yutt% Kocrain (4) referrei to. Chhaganram Astikram v. Bai 
Molxgavri (5) an dPershad Singh v. Chedte Lall (6) dissented from. 

A minor plaiutifi instituting a suit which falls within art. 120 of the second 
schedule of the Indian Llmicacion Aot, 1877, is not excluded from the benefit of 
a. 7 merely because the right of some other person through whom ho does not 
claim to sue for similar relief has become time barred. The “ right to sue ’’ 
mentioned in the third column of art. 120 means the right to sue of the 
pUiutiS or of some one through whom he claims. The “ period of limita- 
tion ” mentioned in s. 7 means the period of limitation for the suit which tbe 
pUintifi or some one through whom he claims is entitled to institute. Sid~ 
dhessur Dutt v. Sham Chand Nundun (7), Mrino Moyee Debia v. £^ioo6un 
Moyee Debia (8), Qobind Cooniar Chowdhryy. Huro Chunder Cliowdhry (9) and 
Oobxnd Chandra Sarma Maeoomdar '9. Ana7id Mohun Sarma Mazootndar (lOj 
referred to, 


(1) F.A. No. 35 of 1888 decide 1 February 4tb. 1891, (H A. 67». 

(2) 6 A. 116. i3i .3 I.A. 72. (4) 10 I.A. 150 = 10 0. 324, 

(5) 14 B. 612. (6) 16 W.R. C.R. 1. (7) 23 W.R. C.R. 285. 

(8) 23 W.R. C.R. 42. (9j 7 W.R. C.R. 184. (lO) 2 B.L.R. A.O. 313. 
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the Indian Limitation Act, 1877. The plaintiffs appealed and the lower 
appellate Court (District Judge of Agra) dismissed their appeal, holding 
the suit to be barred by either art. 120 or art 126. The plaintiffs ap- 
pealed to the High Court. 

Pandit Baldeo Ram Dave, for the appellants. 

Article 125 of the Indian Limitation Act, 1877, is not applicable to 
this suit. That article is applicable to a suit brought during the lifetime 
of a Hindu or Muhammadan female by a Hindu or Muhammadan who, 
if the female died at the date of instituting the suit;, would be entitled to 
have an alienation of land made by such female declared to be void except 
for her life. In the present case, the female who made the alienation 
was d?ad before the institution of the suit. It has not been brought 
by a person who was entitled to possession immediately after the 
death of that female. The appellant’s mother, Musammat Mattra, 
is still alive, and she is the person entitled to immediate possession 
She is a defendant to this suit. There is no article in the Limitation 
Act applicable to a suit of this class. Article 126, r^f^^rred to by the 
Court of first instance, has no bearing on the question. Article 120 
of the second schedule to the Act has been held bv this Court to 

apply to suits for declaratory decrees Legqe v. Ram Baran (1). 

Under it a period of six years is provided, and the time from which it 
[36] begins to run is “ when the right to sue accrues.” The right to im- 
peach an alienation made by a Hindu widow having a limited interest 

belongs to the presumptive reversionary heir Rani AnundKoer v. 

The Court of Wards (2). The present plaintiffs have no right to sue for 
the declai’ation sought by them during the lifetime of their mother, who is 
the presumptive reversionary heir, unless they show that their mother has 
refused to sue without any sufficient cause, or has precluded herself by her 
own act or conduct from suing, or has colluded with the widow or concur- 
red in the act which we say is wrongful Rani Anund Koerv. The Court 

of Wards (2). We allege facts to that effect in the 8th paragraph 
of our plaint. So long as Sabej Kunwar was alive, the transferees 
had a right to be in possession of the property alienated to them, and 
Musammat Mattra could have abstained from taking any steps to 
impeach the alienation. But the moment she was dead, Musammat 
Mantra ought not to have allowed the alienees to remain in posses- 
sion of that property to the prejudice of the plaintiff’s riqht. If the plaint- 
iff’s allegations ’do true, the alienees become trespassers on the 
death of Musammat Sabej Kunwar. It is the conduct of Musammat 
Matcra, on the death of Musammat Sahej Kunwar, which gave the plaint- 
iff a right to sue. The suit is within six years of the date of Musammat 
Sabej Kunwar’s death. There is only one case of this Court, in which 
Mahtnood, J., has ruled that a daughter’s son could, during the lifetime 
^ of his mother, maintain a suit to impeach an alienation made by his 
maternal grandmother without proof of collusion or other circumstances 

on the v)art of the daughter -BaJgobind v. Ram Ktimar (.3). Oldfield, J., 

who was one of the Judges who decided that case, held that the 
suit was maintainable as one coming wichin the exceptional circum- 
stances under which a daughter’s son could maintain such an action. 
The view of Mahmood, J., h:^s henn based on the dof»trine«? of the English 
law concerning life estates, whilst the estate of a Hindu widow inheriting 
from her [37] husband is not, strictly speaking, what a life 


(2) 8,1. A. 14=6 C. 764. 

1056 


(U 20 A. 35. 


(3) 6 A. 431. 


IX] 


BHAQWANTA V. SUKHt 


22 XU. 38 


Asfcate is under the English law ^Tagore Law Lectures for 1879, 

pu. 239 — 245. The view of Mahcnood, J., is in direct conflict with the 
ruling in Madari v. Malki (1), decided by Straight, Officiating C. J., and 
Brodhurst, J. Following the latter ruling, Tyrrell and Blair, JJ., have 
in Ishwar Narain v. Janki (2) expressly dissented from the ruling of 
Mr. Justice Mahmood. That ruling is also opposed to the principles laid 
down in Musavimat Golab Kooyiwer v. Shib Sfihai (3), Radha Kishen 
V. Bukktaiour Lai (4), Bal Gobind Ram v. Himsranee (5). and Bama 
Soonduree Dossee v. Bama Soo)iduree Dossee (6). In Kandasamiy. Akkam- 
mal (7) and in Raghupati v. Tiruvmlai (8). the Madras High Court seems 
to have taken the same view as Mahmood. J., has in Bal Gobind v. Ram 
Kumar (9). But the weight of authority appears to be in favour of the 
plaintiff’s case. 

The ruling of the Bombay High Court in Ghhaganram Astikram v. 
Bai Molifjavri (lO) has no application to a case governed by the Mitak- 
sbara law. In the Bombay case, to which the Mayukha law was appli- 
cable, the daughter took a full estate, and the daughter’s son inherited 
to his mother. Under the Mitakshara law, a daughter takes only 
a widow’s estate in the property left by her father, and a daughter’s son 
inherits to his maternal grandfather. Toe case of Pershad Singh v. Chedee 
Ball (11), relied on by the Court below, has been decided on a 
misconception of the principle that under the Mitakshara law a daughter’s 
son does not inherit to his mother but to the maternal grandfather in res- 
pect of the property left by him. In order to substantiate the pronosi- 
tion that the plaintiff’s suit was barred by limitation, because a right to 
sue for a declaration had uccrued to Musammat Mattra in 1876, it must 
be shown thai the plaintiffs derived their right to sue from or through 
Musammat Mattra. [38] [Ddflaition of the word “ plaintiff” in s. 3 of 
the Indian Limitation Act.] 

Any act or omission on the part of Musammat Mattra cannot be pre- 
judicial to the right of the plaintiffs by way of res judicata or estoppel 

isrt Dut Koer v. Mussivmat Hansbutti Kocrain (12). Mahmood, T., sitting 
with Young, J., has fully considered this question in the case of Beni Pra- 
sad v. Hardai Bibi in an unreported judgment which was delivered on a 
preliminary point before the appeal was referred to the Full Bench [F.A. 
No. 35 of 1888] (13) ; and has held that a suit under similar circumstances 
was not barred by any rule of limitation. 

I further contend that as the plaintiffs were minors at the time of 
the institution of this suit, and as they do not derive their right to sue 
from, or through, any person to whom a right to sue might have accrued, 
the suit is not barred by limitation. The plaintiffs can claim the benefit 
of s. 7 of the Indian Limitation Act, 1877, even if they sue through 

their next friend Miissumat Phoolbas Koonwur v. Lalla Jogeshtir 

Sahoy (14). 

Munshi Gulzari Lai, for the respondents. 

Art. 125 of the Limitation Act is applicable to this suit. Although 
the present suic has been brought after the death of the female making 
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the alienation, the prayer of the plaintiffs is that all alienations should be- 
declared ineffectual. They: could have sought for this declaration in the 
lifetime of Sabej Kunwar, and should have done so within six years of 
the alienation of 1876. Not having done so, their remedy is barred. 
Such a suit would lie even during the lifetime of Musammat Maitra, 
who has only a life estate like that of her mother, Musammat Sabej 
Kunwar — Bal Gobind v. Ram Kumar (1). This ruling has been 
followed by the Madras High Court in Baghupaii v. Tirumalai (2), 
and to the same effect is the ruling in Kandasami v. Akkammal (3). 
The judgment of Mahmood, J., in Bal Gobind v. Bain Kumar (1), 
[39] sets out fully the reasons for his conclusions. Even if Musammat 
Mattra was entitled to sue in preference to the plaintiffs, she not having 
availed herself of her remedy, the plaintiff’s suit would be barred on the 
authority of Chhaganram Astikramv. Bai Moiigavri (4). That case was 
not decided upon any special doctrine of the Hindu law under the Mayu- 
kha, but was decided upon the authority of the case of Pershad Singh v, 
Chedee Lall (5), which has been relied on by the plaintiff. Under these 
circumstances the plaintiff’s suit is barred hy limitation. As to the appli- 
cation of s. 7 of the Limitation Act, I say that that section does not apply 
if the suit is by a guardian. The ruling of the Privy Council was decided 
under the old Limitation Act, which has been repealed. The word “ plaint- 
iff” has not been used in s. 7 of the Act or in art. 120 of the schedule. 
The definition of that word in s. 3 has no application. 

[The case was again put up at a subsequent date for further argu- 
ment with reference to the principle enunciated in the case of Siddhessur 
Dull v. Sham Chand Nundun (6)] . 

On this point Pandit Baldeo Bam Dave, for the appellants — 

In the case of Siddhessur Dutt v. Sham Chand Nundun (6), the suit was 
one to set aside an adoption and was governed by art. 129 of the Indian 
Limitation Act of 1871. Under that article, which has now been 
replaced by art. 118 of the present Act, the period of limitation began 
to run from " the date of the adoption, or (at the option of the plaintiff), 
the death of the adoptive father.” There a particular date was fixed and 
the period of limitation began to run from that date. No subsequent dis- 
ability or inability to sue could stop it. But the article applicable to the 
present suit is art. 120 of the Limitation Act of 1877. which provides 
6 years from the date “ when the right to sue accrues,” that is, 
when the right to sue accrues to the plaintiff ” as defined in s. 3 
of the Act. As the plaintiff's in this case do not derive their right to sue 
from or through any person, but they sue [40] in their own right, no right 
to sue could accrue to them before their birth. No cause of action cau 

exist “ unless there be also a person in existence capable of suing” 

Murray v. The East India Company (7). As the right to sue did not 
accrue to the plaintiffs before their birth, no period of limitation could 
begin to run prior to their birth. As the plaintiffs were minors at 
the time of the institution of this suit, they could avail themselves of 
the provisions of s. 7 of the Indian Limitation Act, 1877, and present 
suit was not barred by limitation. - 

Munshi Gulzari Lai contra. 

I rely on the terms of s. 7 of the Limitation Act, according 
to which the plaintiff must be in existence at the time from which the 

(1)6 A. 431. (2) 15 M. 422. (3) 13 M. 195. 

(4) 14 B. 512. (5) 15 W.R.C.R. 1. (6) 23 W.R.C.R. 295. 

(7) (1821) 5 Barn, and Aid, 204 = 24 R.R. 325. 
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period of limil^ation is to begin, to enable him to avail himself of the 
provisions of that section. In this suit the plaintiffs were not in exist- 
ence. In support of this I also rely upon Siddkenur Dull v. Sham 
Chand Nundti/n (l), Mrlno Moyee Debia v. Bhoobiin Moyee Debia (2), 
Qobind Coomar Chowdhry v. Euro Chunder Ghowdhry (3) and Gobind 
Chandra Samia Mazoomdar v. Anand Mohan Sarma Mazoomdar (4). 

These authorities have not been overruled by any subsequent deci- 
sions. The change in the terms of s. 7 of the present Act does not alter the 
law. We have now the words “ the right to sue ” in art. 120, which 
is applicable to this suit, instead of in s. 7 of the Act. 


1899 

June i2. 

Full 

Bench. 

22 A 33 
(F.B.) = 

19 A.W.N. 
(1899) 1S9. 


JUDGMENT. 

StRACHEY, C. J. — The only question which we have to consider is 
whether the Court below has rightly dismissed this suit as barred by 
limitation. The suit was brought for a declaration, hrsb, that an alienation 
made in 1876 by a Hindu widow, the plaintiffs’ maternal grandmother 
Sabej Kunwar, in favour of Musammat Hanso was void as against the 
plaintiffs ; secondly, that a further alienation made by Hanso in 1893 to 
KirpaRam was also void as against the plaintiffs; thirdly, that the plaintiffs 
[41] are entitled after the death of their mother Musammat Mattra bo 
possession of the property in suit. At the time of the alienation of 1876 
by Sabej Kunwar, the plaintiff’s mother Musammat Mittra was the 
nearest living reversioner. She became entitled to possession of the 
property in 1889, when her mother, the widow Sabej Kunwar, died. She 
took no steps to question the alienation made in 1876. She has been made 
a pro forma defendant to this suit, and in her written statement she pleads 
that she does not wish to question either the alienation of 1876 or that of 
1893. 

Several questions have been discussed, which, in the view we now take 
of the case, ic is not necessary to consider further, such, for instanco, as 
whether the plaintiffs could during the life-time of Sabej Kunsvar have 
sued for a declaration in respect of the alienation of 1876, their mother 
Musammat Mattra being then the nearest reversioner, though having only 
an estate similar in nature and extent to that of the widow, and whether 
on the death of Sabej Kunwar in 1889, or on the further transfer made by 
Hanso to Kirpa Ham in 1893, any fresh cause of action for a declaratory 
suit accrued to the plaintiffs. As 1 have said, the only question which ic 
is necessary to consider is whether this suit is barred by limitation. 

Admittedly during the life-time of Musammat Mattra all that the 
plaintiffs can claim is declaratory relief in respect of these alienations. 
It is clear that the suit does not fall within art. 125 of the second 
schedule of the Limitation Act, which refers only to suits brought during 
the life-time of the widow whose alienation is impeached. That article 
could not apply to the suit as regards the transfer made by Sabej 
Kunwar. who died in 1^9. The only article applicable to the suit is 
art. 120 which prescribes a period of six years from the time when 
the right to sue accrues. A right to sue for a declaration impugning 
the alienation of 1876, accrued to Musammat Mattra at the date of that 
alienation, and, having regard to art. 125, became barred in the year 
1888, in the absence of any special circumstance extending the limita- 
tion period. The right of the present plaintiffs, the sons of Musammat 


(1) 38 W.R.C.R. 286. 
(8) 7 W.R.C.R. 131. 
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[42] Mafcfcra, to impugn that alienation accrued on one view of the law 
at their birth, and on another view of the law when, by the death of 
Sabej Kunwar in 1889, the first occupied the nosition of next reversioners 
to the estate. It is, however, admitted that all the present plaintiffs 
were minors at the date of the institution of the suit which they brought 
in February 1894. Thev claim the benefit of s. 7 of the Limitation 
Act, which has been held by the Privy Council in Phoolbas Koonwur v. 
Lalla Jogeshur Sahoy (1), to apply not only after the disability of minor- 
ity has ceased, but, during its continuance, to suits brought on behalf of 
the minor by his next friend ; so that in any view it would appear that, 
having regard to s. 7, the suit cannot be defeated on the ground of 
limitation. 

It has, however, been argued that s. 7 ore-supposes a right to sue 
in existence at the time of the institution of the suit, and that the fact 
that a suit by Musammat Mattra was long ago time-barred would 
operate as a bar to the plaintiffs, even though they are minors and not- 
withstanding s. 7. In support of that contention the case of Chhagan- 
ram Astikram v. Bai Motigavri (2), has been cited. There the mother 
of the plaintiffs was originally the nearest reversioner. There was a 
sale of the prooerty in suit in execution of a decree against the widow for 
a debt due by her husband, and in consequence the widow was disnossess- 
ed in 1869. The nearest reversioner, the plaintiff’s mother, died in 1879. 
In 1883, the plaintiffs sued as reversioners, the widow being still alive, 
for a declaration that they were not bound by the sale, that the decree 
in execution of which the prooerty was sold was collusive and fraudulent, 
and that they were entitled to the property on the widow’s death. One 
of the olaintiffs was a minor up to the year 1881. The other was 
still a minor in 1833. when the suit was brought. It was held that all 
right to sue for a declaration in respect of the sale and dispossession of 
the widow was barred in 1875, that is, when both the plaintiffs 
were minors, under art. 120 of the second schedule of the Limitation 

[43] Act. The ground of the decision is thus stated at p. 515 of the 
report : — '* Cause of action having, therefore, been given to the plaintiffs 
mother both by the sale and dispossession, no new cause of action can 
be held to have remained to the plaintiffs on tbeir mother s death. It 
could not have been the intention of the Legislature, in giving a right to 
sue for a declaration within six years from the accrual of the right, to 
give successive rights to a series of successive reversioner to harass the 
alienees of an estate with repeated suits in resoect of the same alienation. 
It has been held that when the widow dies, a new right of action (for 
possession) will be given to the reversioner then living, but, till then, at any 
rate, any right to seek a declaration possessed by any reversioner whose 
title to sue had accrued after the alienation must be regarded as derived 
from the person who was the heir-presumptive at the time of the alien- 
ation.” Now, it is quite clear that such a reversioner does nob in fact 
derive his title from the person who was the heir-presumptive at the time 
of the alienation. The judgment seems to me in effect to hold that 
although one reversioner does not derive his title from another and nearer 
reversioner, he must be deemed to do so in order to avoid the consequence 
of the alienees of the estate being harassed by a multiplicity of suits. The 
reversioner derives his title, not from any other reversioner but from the 
last full owner of the estate, and I can see no justification for introdnoing 

(1) 3 I.A. 7 = 1 0. 226. (-2) u B. 512. 
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a fiction to the contrary effect merely to avoid a result which the Court may 
consider inexpedient. That judgment, having regard to the passage which 
1 have just read, does not depend, as was suggested to us in argument, upon 
any special view entertained in Bombay as to the position m Hindu law of 
a daughter as being a full owner of the estate through whom the plaintiffs, in 
that case her sons, might have been held to claim. It follows a judgment of 
the Calcutta High Court in Pet shad Singh v. Chedee Lall (l). In that case a 
Hindu widow was sued for acts of waste and alienation alleged to have taken 
place during the [ 41 ] lives of the mothers of the plaintiff’s who were, when 
those acts were committed, the next heirs to the property. “ At the time 
when the alienation complained of occurred, the mothers of the plaintiff’s 
were alive and were then the next heirs entitled to this property, and they 
might have brought the suit which the plaintiffs have now brought, but 
they did not do so. They allowed more than twelve years to elapse, 
and this cause of action is not revived in favour of the plaintiffs who 
have since been born and have now arrived at majority. ’’ That is to say, the 
plaintiffs’ right of suit was held barred by the omission of their mothers 
to sue, through whom they did not claim, and it was assumed that the 
cause of action accruing to the plaintiffs’ mothers and the cause of fiction on 
which the plaintiffs themselves came into Court were one and the same, 
80 that what barred the mothers would equally bar the sons. We have 
very carefully considered these two cases, it appears to me that they are 
contrary to well recognized principles, and that we ought not to follow them. 
If the nearest reversioner could be held, as the Hindu widow has been 
held, to represent fully the whole estate, it would no doubt follow that the 
limitation which would bar that reversioner would bar other reversioners, 
just as H decree passed against the nearest reversioner would, in that case, 
opQT&te &Q ns judicata against the more remote. But so far as I kuow, 
that has never been held to be the relation in which one reversioner stands 
to another, and we are not, I think, at liberty bo act on an incorrect view 
of that relation in order to achieve the desirable result of preventing mul- 
tiplicity ol suits. A similar question has been considered with greatful- 
ness and care by Mr. Justice Mahroood in an unreported case — Beni 
Prasad v. Hardai That case has recently been decided by the Privy 

Council in connection with the validity in Hindu law of the adoption of 
an only son ; but the question of limitation was apparently not raised by 
the defendants before the Privy Council ; it was disposed of by Mr. Justice 
Mahmood and Mr. Justice Young as a preliminary point in the appeal before 
them. C45]ln that case there was an adoption by a Hindu widow in 1858. 
At that time the nearest reversioner was one Kedar Natn. He died in 
1881, a declaratory suit to impugn the adoption being then barred so far 
as he was concerned by art. 118 of the Limitation Act. The plaintiff was 
the son of Kedar Nath, He was born in 1852, but until he became, on 
Kedar Nath's death in 1881, the nearest reversioner, he could not have 
brought a declaratory suit to impugn the adoption. He brought such a 
suit in 1886, it was found, within six years from the date on which he 
acquired knowledge of the adoption. So far it was clear that the suit was 
within limitation. But it was argued that as a suit by Kedar Nath when 
he was the next reversioner became barred by limitation long before his 
death in 1881, on which the plaintiff acquired bis right to sue, the plaint- 
iff's suit was also barred. Mr. Justice Mahmood held, with the concur- 
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rence of Mr. Justice Young, first, that one reversioner cannot be held to 
claim through or to derive his title from another, even if that other happens 
to be his father, but derives his title from the last full owner ; secondly, 
that the limitation which barred a suit by the nearest reversioner for the 
time being to contest an alienation or an adoption by a Hindu widow, 
would not bar a similar suit brought by another person after be became 
the nearest reversioner. At p. 160 of the paper book in that case 
Mr. Justice Mahmood thus sums up his elaborate consideration of the 
question : — “ I think it is quite clear from what I have said that there 
is no authority, and there can be no reason in juristic principle for 
maintaining the proposition that the reversionary right under the 
Hindu law is a kind of heritable estate which descends from the 
father to the son, maintaining a kind of privity of blood for purposes 
of estoppel, the plea of res judicata, or the bar by limitation.” Again 
at p. 161, after referring to the ruling of the Full Bench in 
Ramphal Rai v. Tula Kuari (1), he said : — “ Applying the principle 
of that case together with that I have said as to the nature of 
reversionary right under the Hindu law, I hold that the circumstance 

[46] that tbe plaintilJ’s father Kedar Nath, whilst being the nearest re- 
versioner, bad allowed the period of limitation for such a suit to elapse 
during his lite-time, does not operate as barring the plaintiff’s present suit 
by limitation.” In supoort of his conclusion Mr. Justice Mahmood refers 
by way of analogy to the judgment of the Privy Council in Jumoona 
Dassya Chowdhrani v. Bajnasoonderai Dassya Chowdhrani (2), where their 
Lordsiiips expressed a doubt as to whether a decree in favour of an adop- 
tion passed in a suit by a reversioner to set aside the adontion is binding 
upon any reversioner except the plaintiff, and whether a decision in such 
a suit adverse to the adoption would bind tbe adouiive son as between 
himself and any otber than the plaintiff. In a later Privy Council case 
nob referred to by Mr. Justice Mahmood, Isri Dut Koer v. Mussummat 
Hansbutti Koerain (3), their Lordships (at p. 157 of tbe report) indicate 
strongly that such a decision would not be binding as res judicata in the 
case of a new reversioner. 

It was further argued that, having regard to the terms of s. 7 of the 
Limitation Act, a plaintiff, to be entitled to the benefit of that section, must 
have been in existence and under disability at tbe time from which the 
period of limitation commences, and that therefore a minor cannot avail 
himself of the section in respect of a right of suit which cime into 
existence before his birth. That contention in effect seeks to apply 
to the case the principle of s. 9, that when once cime has begun to 
run, no subsequent disability or inability to sue stoos it.” Iq suoporb of 
that contention the following oases were cited : — Siddhessur Dutt v. Sham 
Chand Nunduii (4), Mrino Moyee Debia v. Bhoobun Moyee Debia (5), 
Gobind Coomar Chowdhry v. Huro Chunder Chowdhry (6) and Gobvid 
Chandra Sarma Mazoomdar v. Anand Mohan Sarma Mazo(ymdar (7). 
None of those cases were decided with reference to the present Limitation 
Act. and in none of them was the suit of the exact description of 

[47] that now before us. None of them, so far as I am aware, bave 
been applied to suits brought since Act No. XV of 1877 came into 
force for a declaration impugning the validity of an alienation made 

A V are cases of suits to set aside an adoption 

<1) 6 A. 116. (2) 3 I.A. 72. 13) lO I. A. 150. 

(4) 23 W.B.O.R. 285. (5) 23 W.R.C.R. 42. (6) 7 W.R C.R. 134. 

(7) 2 B.L.R. A.C. 313. 
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falling under art. 129 of Act IX of 1871, which article has been replaced 
by the totally different provisions of art. 118 of the present Act. 
Instead of straining the language of these decisions to meet a case of this 
kind, ic appears to me to be safer to look to the precise terms of the 
provisions applicable to this piesent case, i.e», art. 120 of the second 
schedule and s. 7. As regards art. 120, when the Legislature said 
that a suit may be brought six years from the time when the right 
to sue accrues, I think it clearly meant the right to sue of the plaintiff 
himself or some one through whom he claims, not a right of somebody 
else to sue through whom the plaintiff does not claim. The Legislature 
cannot have meant a right of anybody to sue, a right at large of some 
person wholly unconnected with the plaintiff. Similarly if s. 7 is 
read giving the terms used their ordinary and natural signification. 
I think the expression “ the period of limitation ” means the period of 
limitation for the plaintiff’s suit, the period of limitation for the suit 
vpbioh the person under disability or some one through whom he claims is 
entitled to institute, nor the period of limitation fora similar suit which 
some other person may have been entitled to institute. In ray opinion 
nothing has occurred to deprive the plaintiffs, who are still minors, of the 
benefit of 8. 7 by extinguishing or barring their right to sue for a decla- 
ration in respect of the alienations of 1876 and 1893. lam therefore of 
opinion that the Court below ought not to have dismissed the suit as 
barred by limitation, but should have disnosed of it on the merits. I 
think that the proper course is to allow this appeal, set aside the decree 
of the Court below, and remand the case to the Court of first instance for 
disposal on the merits. The plaintiffs are entitled to their costs of this 
appeal. The other costs will abide the result. 

[48] Knox, J. — I also agree that the plea of limitation should not 
have been allowed, and concur in the order proposed by the learned 
Cuief Justice. 

Blair, J. — I concur in the order proposed by the learned Chief 
Justice and the reasons by which that order is supported. 

BanerJI, j. — I have arrived at the same conclusion as the learned 
Chief Justice. The lower appellate Court dismissed the suit as barred by 
limitation under art. 125 of the second schedule of the Indian Limita- 
tion Act, 1877. As the suit was not one to set aside an alienation 
during the lifetime of the Hindu female who made the alienation, that 
article clearly did not apply. There being no other provision of the Limita- 
tion Act applicable to a suit of the kind brought by the plaintiffs, 
it was governed by art. 120, which prescribes a limitation of 
six years, calculated from the date on which the right to sue accrued. 
I am of opinion that the right therein referred to is clearly the right 
of the plaintiff as defined, in s. 3 of the Act, and that the article does not 
refer to the right of a person other than the plaintiff. In the present case 
the right of the plaintiffs to question the alienation made by Sabej Kun- 
war could arise at the earliest on their birth. During the whole of 
the period subsequent to their birth they have been under a disability, 
and consequently they are entitled to the privilege which is accorded 
to plaintiffs of that description by s. 7 of the Act. The rulings of the 
Calcutta High Court on which the learned vakil for the respondents has 
relied, and which are referred to in detail in the judgment of the learned 
Chief Justice, had reference to suits of a particular description and were 
based on the peculiar phraseology of the Limitation Act applicable to 
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those suits. I am uuable to bold that by reason of their not being in exist- 
ence at the date of the alienation in question, the plaintiffs are not enti' 
tied to bring their suit at any time during the period of their minorityr 
after the accrual of their right of suit. As regards the only other 
contention which was raised in this case, namely, whether the fact 
of the omission of the plaintiff's [49] mother to question the alien- 
ation made by Sabej Kunwar barred the plaintiffs from maintain- 
ing the present suit, and the ruling by which that contention was 
sought to be supported, it is sufficient to say that those rulinps evidently 
proceed upon the assumption that one reversioner derives title from 
another. I am unable to bold that that is a true proposition under the 
Hindu law. There is no privity of estate between one reversioner and 
another qua reversioners ; therefore the act or omission of one reversioner 
cannot bind another, on the general principle that no one can be bound 
by the act or omission of a person through whom he does not derive 
title. For these reasons I agree in the order proposed by the learned 
Chief Justice. 

Bubkitt, J. — I have arrived at the same conclusion. In my opinion 
no cause of action for the present suit accrued before these plaintiffs' 
birth, and therefore it cannot possibly be barred by any limitation. 

Airman, J. — I concur in the judgments of the learned Chief Justice 
and my brother Baoerji, and in the order proposed. 

Appeal decreed and cause remanded. 


22 A. 49 tP.C.) = 3 C.W.N. 736 = 1 Bom. L R. 708 = 26 I. A. 242=»7Sar P.C.J. 586. 

PBIVY COUNCIL. 

Present : 

Lord Hobhouse, Lord Macnaghten and Sir Richard Couch. 

[On Appeal from the High Court for the North-Western Provinces.^ 


In the matter of Rajendro Nath Muker.ti. 

[27th April and 21st June, 1899.] 

Para S of the Letters Patent, 1866 — Removal of a vakil from the roll for reasonable 
cause — A conviction under s. 471, Indian Penal Code. 

A 7 akil of the High Coart was convicted, under 8. 471 of the Indian Penal 
Code of fr«»udulently using as genuine a document which he knew to bo forged. 
This was aflBrmed on appeal, when the pun sbment lo which he had been 
sentenced was reduced to two years. 

The High Court, while not allowing the propriety of the conviction and 
sentence to be questioned, had considered whether his culpability was such as to 
disqualify him for bis profession, and had decided in the affirmative, removing 
him frem the roll, under para 8 of the Letters Patent. 1866. 

Held, that, in the present case, the conviction, followed by the sentence, was 
sufficient, withe ut further inquiry, lo justify the High Court in making that 
order. The appellant could not be allowed lo have an indirect appeal [BOJ 
against the judgment of the Sessions Judge confirmed bv the High Court. 
The judgment of Lord Mansfield in ex parte Brounsall fil referred to as well 
explaining the disqualification of a member of the legal profession that attends 
0Uch A coziviotioD and sentencoa 

In T€ (2)* whore the Conrt of Appeal looked to see what was the nature 

of the ofience and would pot, as a matter of course, strike a solicitor off the roll 
because he had been convicted, distinguished from the present case. 

(1) 2 Cowper’s Rep. 829. Cij (1893) L.R. 2 Q.B.D. 439. 
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In re Durga Charan (1). dealt with under s, 12 of Act XVIII of 1679, referred 
to as a case where the oature of the ofiooce admitted of further inquiry aod 
also distinguished. 

In regard lo the finality of the judgment of tbe High Court in deciding the 
appeal Irom the oonviotion and sentence , in re the yetUxonof Macrea (2) was 
referred to. 

[R., 29 A. 95(P.C.) = 4 A.L.J. 34=9 Bom. L.R. 9 = 5 O.L.J. 180=11 C.W.N. 273 = 17 
M.L.J.74 = 2 M.L.T. 1 ; 32 B. 106=10 Bom. L.R. 21 = 3 M.L.T 131 ; 13 Cr. L.J. 
8U0(«0i)=17 Ind. Cas. 644 (546) «23 M L.J. 447= 12 M.L.T. 615 = 1912 M. 
W.N. 1029 (1032) ; 11 Cr. L.J. 503=14 O.W.N. 1073 = 7 Ind. Cas. 622 (623) ; 11 
Cr. L.J. 615 |619> = 8 Ind. Cas. 282 (286) = 6 N.L.R129 ;D., 8 A.L.J.3e9 = 9 Ind. 
Cas. 1013(1015).] 

Appeal from an order (4th January 1896) of the High Court (3) in 
the matter of a vakil of the Court. 

The appellant \pas enrolled as a vakil on the 8th April 1885, and 
practised till 1895. On the 9th August 1895, he was convicted at the 
Sessions, at Allahabad, of an offence under s. 471 of the Indian Penal 
Code, and was sentenced to a term of rigorous imprisonment for three 
years. On the 1st November 1895, his appeal was dismissed by the High 
Court with a reduction of the sentence to two years. The ground of 
his conviction w^as the making use of an official copy, filed by him in the 
High Court, for the purpose of presenting an appeal from a decree of the 
Sabaranpur District Court, in which copy, as he knew, the date had been 
fraudulently altered, to make it appear that the appeal was not time-ban ed, 
as in fact it was. 

A question now raised on this appeal was whether the conviction 
and the sentence of the Sessions Court, affirmed bv the Court of Criminal 
appeal, sufficiently established the unfitness of a vakil to belong to the 
legal profession, forming a reasonable cause for his exclusion under para. 
8 of the Letters Patent, or there should be further consideration of the 
degree of his culpability as affecting tbo justice of his removal or suspen- 
sion from practice. 

[51] The conviction and sentence had been broughr. to the notice of 
the High Court by the Registrar on the 26th November 1895. The 
proceedings thereupon, under the above para. 8, the hearing by the Chief 
Justice and five Judges, and their judgment, are reported in Volume 18. 
p. 174, of the Indian Law Reports, Allahabad series. 

The High Court dc-ciuea that the propriety in law, or in fact, of the 
conviction, maintained by the Court of appeal, could not be brought into 
question. That was final. They, however, considi-red it incumbent on 
them to consider whether there existed reasonable cause or nob for 
removing the vakil from practice in the fact of the conviciion itself. Their 
opinion was that the prisoner’s Counsel was nob precluded (torn showing, 
if he could, that the conduct of the vakil was not such as to render him 
unfit to bo retained on the roll, and that thn case presented was that tbe 
Court should consider the degree of culpability involved in ihe act which 
constituted ihe offence in regard to his removal, or suspension, from 
practice. Their conclusion was that he had proved himself unfit to remain 
a member of an honorable profession, and that he must be excluded 
from it. 

The appellant obtained a certificate for appeal under s. 595, Civil 
Procedure Code. On this appeal, 


(ii 7 A. 290. 

IX— 184 


(2) 20 I. A. 90=15 A. 810. (3) 18 A. 174. 
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Mr. J- H, A. Branson, for the appellant, referred to In re Weare (l), 
where the Court had held that it had a discretion to remove a solicitor or 
not to do so after a conviction. Also to In re a solicitor, ex parte the 
Incorporated Law Hociety (2), where the fact of the conviction of a practi- 
tioner was not taken to add necessarily to the gravity of his offence in 
regard to ihe questioji of his remaining on the roll. In re Hill *31 there 
re'erred to. In re Durga Charan, and s. 12 of Act XVIII of 1879 (4J, as 
reported contained the expression of a former Chief Justice that the 
pleader in that case could *'go behind the [52] (>rder ” of the Criminal 
Court, hire Dillet WQ.S also relerred ro. Afterwards on June 17th, 
their Lordships’ judgment was delivered by SiR lilCHARD CouCH : — 

JUDGMENT. 

This is an appeal against an order of the High Court of Judicature 
at Allahabad made on the 4th of January 1896, whereby it was ordered 
that the appelLnt’s name should be struck off the roll of vakils entitled 
to ptactice before the said Court and his certibcaie should be cancelled. 
On the 9th of August 1895, the appellant was foun 1 guilty by the Sessions 
Judge of Al'ahabad concurring with the assessors under s. 471 of the 
Indian Penal Code of fraudulently using as genuine a document which 
he knew to be forged, and sentenced to be rigorously imprisoned 
for three years. He apnealed to the High Court by which on the 
2lst November 1895, the conviction was affirmed and the sentence 
altered to two years’ rigorous imprisonment. On the 27th November 
1895, the High Court ordered notice to be given to the appellant 
to show cause why he should not be removed from the roll of 
vakils and his certificate be cancelled in consequence of the offence 
of which he had been convicted. On the 3rd of January 189^ the 
case came before the Chief Justice and five Judges of the High youiij 
and it was held that the propriety in law or in fact of the convmtion 
could not be questioned, but the Counsel for the appellant was not pr- 
eluded from showing, if he could, that the conduct of his client m the 
matter was no^- such as to render him an unfit person to be retained 
on the roll of the vakils of the Court. On the next day the same Judges 
in their judgment after stating the circumstances competed with the 
offence said that the appellant had attempted to deceive the Court hy renre- 
senting hy means of a forged endorsement on a copy of a decree that an 
appeal was within time when he knew or must have known that it was 
time-barred: that this offence was not commitUd by an ignorant man 
or by a new practitioner unaccustomed to the examination of documents, 
nor in the hurry of the moment and without due consideration, and [53] 
made the order now appealed against. The printed case in this appeal 
for the ap ellant consists of a statement of the facts previous to the using 
by him of the forged document, the evidence of witnesses examined at the 
trial, and the judgment of the High Court on the 2l<t November 1895. 
The reasons given for the appeal are thar. the High Court was wrong in 
law' in not allowing the propriety of the co iviction to be questioned, that 
the convic'ion was not justified either in law or in fact, that the appellant 
did not fraudulently or dishonestly uss the copy of the d-cree. that 
no reasonable cause had been shown to justify his remjval from the 
roll of vakils, and the evidence givm on his trial did not prove any 

(1) (1893) L.R 9 Q B U. 439. (2» 6l L.T.R. Q.B.D. 842. 

(3) (IS63I 18 L.T.R. 564 = 3 Q.B D. 543. (4) 7 A. 290. 

(5) (1887i L R. 12 App. Cas. 459. 
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act or practice on his part justifying the order for it. Tt is plain that 

the object of the present appeal is to have the judgment of the Sessions 
Judge and of the High Courf. on the appeal reviewed and 
reversed in substance if not in form. This ought not to b« allowed. In 
effect the appellant would indirectly have an appeal agiinsf- the con- 
viction when if he had petitioned for leave to appeal against it the 
leave would certainly have been refused. Ex parte Mncrea fl). Mr. 
Branson, who appeared for the appellant, admitted thac if this review 
of the c'^nviction was not allowed, there were no extenuating circum- 
stances tnat he could rely upon ag»insb the order. He referrpd to 

In re Weare (2). In that case a solicitor had been convicted by two 

justices of Bristol of being a party to the continupd use of premises ss a 
brothel and sentenced to a berm of imprisonment, which sentence was on 
appeal to the quarter sessions, set aside, and a fine of 201 substituted. An 
application was made by the Incorporated Law Society to strike his name 
oft the roll, which was ordered by the Divisional f^ourt. and he appealed 
from that order to the Court of Anpeal. The Court looked at tli« evidence 
given at the trial bo se< what was the nature of the offence, holding that 
in hid a discretion and would not as a matter of course strike him off the 
roll because he had been convicted. This is a very diff-u'enb case from the 
present [64] one. The judement of Lord Mansfield in hire Brounsall f3) 
quoted bv Lord Esher in his judgment is more appropriate to the present 
case. That was an application to the Court no strike an atbornev off the 
roll, he having been convicted of stealing a guinea, for which offence he 
was sentenced to be branded in the hand and ^o be confined in the House 
of Correction for nine mouths. L‘»rd Mansfield sa'd : ** This application 

is n')t in the nature of a second trial or a new punishment. Hut the 
question is whether after the conduct of this man ” ii.e., in stealing the 
guinea — it does not say when, whers or how — 1 " it is proper that he 
should continue a member of a profession which shuu'd stand fr-‘e from 

all suspicion and it is un this principle that he is an unfit nerson 

to practise as an attorney. It is not by way of punishment, b it the 
Court in such c »ses exorcise their discretion, whether a irran whom they 
have formerly admitted, is a proper person to be continu-^d on the roll 
or not. Having been convicted of felony we think the defendant is nob 
‘a fit person to be an attorney.” L-^rd Esher in Weare’s case adds: 
There ir. seems to me is the whole law on the matter laid down as 
distinctly as can be, and in a way the propriety of which nobody, as it 
appeirs to me, can doubt.” The case in 61 Law Times 842 also referred 
to by Mr. Branson is only an autliurity that the Court has a discretion. 
The case in 7 All. 290 was under s. 12 of Act XVIIT of 1879, which 
gives power to the High Court to suspend or dismiss «ny pleader holding 
a certificate who is convicted of any criminal offencs implying a def**cb of 
character which unfits him to be a pleader. It dooj not appear in the 
repirb whether the Court considered that the conviction of the pleider of 
cheating was wrons, or that in the exercise of its discretion he should 
not bo suspended or dismissed. It was a case wliere the natur » of the 
offence might reasonably be inquired into. Their Lord-*hips do not agree 
with ihe Chief Justice where ho saya that the pi 'uder’s Counsel was 
entitled to go behind the c')nviubi'>n in orler to «how that he had com- 
mitted no offence at [S5] law. In the present case the conviction of 


(1) 20 I. A. 90. (2) L.R. (1893) 2 Q.B.D. 439. (3) 2 Cowper's Reports 829. 
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forgery, followed by a sentence of two years’ rigorous imprisonment, is 
sufficient without further inquiry to justify the Court in removing the 
appellant from the roll of vakils and cancelling his certificate. Their 
Lordships will therefore humbly advise Her Majesty to affirm the High 
Court's order and to dismiss the appeal. 

Appeal dismissed. 

Solicitors for the appellant : — Messrs. Barrotv, Rogers and Nevill. 


22 A. 58 = 19 A.W.N. <1899) 172. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Knox. 


BaSDEO {Defendant) v. John Smidt AND OTHERS (Plaintiffs).'^ 

[3rd July, 1899.] 

Civil Procedure Code, ss. 51. 578 — Plaint not sxgned by plaintip or his authorized 
agent— Effect of such want of signature — plaint not necessarily void-- Breach of 
co^itract — Measure of damages. 

Held, that the mero fact that the plaint in a suit has not been signed by the 
plaintifi named therein or by any person duly authorized by him in that behalf 
as required by s. 5L of the Code of Civil Procedure will nor. necessarily make 
the plaint absolutely void. A defect in the signature of the plaint, or the 
absence of sit>uature, where it appears that the suit was in fact filed with the 
knowledge and by ibe authority ot the plaintifi n.imed therein, may he waived 
by the defendant, <.r, if necessary, cured by amendment at any stage of the suit, 
and, having regard to s. 578 of ihe Code of Civil Procedure, is not a grouiid 
for interference in appeal- Rajit Ram v. Katesar Nath (1) and Mohini Mohun 
Das V. Bungst Budden Saha Das (2) referred to. Marghub Ahmad v. Nihnl 
Ahmad (3) overruled. Mahabir Prasad v. Shah Wahid Alam <4) distinguished. 
Katesar Nath v. Aggyan {5} and Badri Prasad v. Bhagwaii Dhar (6) diaoussed- 

The plaintiSs sold to the defendant a certain number of cases of embroidered 
muslin. The defendant took delivery of some of the cases, but refused to fake 
delivery of or pay for the rest. The plaiiititfs re-sold the goods refused by ihe 
defendant, and brought a suit against the defendanc for damages. Held, that 
the proper of damages was the difference between the contract price [56]| of the 
goods which the defendant had refused to accept, and the price realized b\ the 
plaintiffs on the re-sale. Moll Schutte <& Co. v. Luehmi Chand (7) followed. Yule 
d) Co. v. Mahomed Hossaxn <0) dissented from. 

fP., 28 A. 244 = A.W.N. (1906) 263 ; 5 C-W.N. 91 (98); 4 L.B.R. 284 ; 5 O.C. 365 f358); 
R.. 25 A. 635 (637) = A.W.N. (190S» 189 ; 34 A. 348 = 9 A L.J. 294= 14 Ind. Ca«. 
507 ; 10 Ind. Cas. 731 l732) = 7 N.L K. 33; 11 Ind. Cas. 842 (8431 = 2-54 P.L.R. 
1911= 165 P.W.R. 1911 ; 15 Ind. Cas. 533 »684).] 

This was a suit to recover damages alleged to have been incurred by 
the plaintiffs by reason of the defandant’s refusal to take delivery of 
and to pay for certain goods which he had contracted to purchase from 
the plaintiffs. The Court of first instance (Subordinate Judge of Cawn- 
pore) gave the plaintiffs a decree. The defendant appealed, but his appeal 
was dismissed by the lower appellate Court (District Judge of Cawnpore). 
The defendant appealed to the High Court, and there a new point was 
raised, which had not been taken in either of the Courts below, namely, 

• Second appeal No. 474 of 1^97, from a decree of J. E. Gill E>q , District Judge of 
Cawnpur d-iieJ the 296h M -rch 1S97, confirming a decree of Rai Kisben Lai, Subordinate 
Judge of Oawopur, t-ne 5th Ojcobsr 1496. 

(1) 18 A. 39fi. (2) 17 0.560 (3) 19 A.W.N. (1899) 56. 

(4) 11 A.W N. (1891) 152. (5) 14 A.W.N, (1894) 95. (6i i6 A. 240. 

(7) 25 0. 605. (8) 24 C. 124. 
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that “ the suit of the plaintiffs is defective in point of law and is wrongly 
framed and should have been dismissed.” This ground of appeal was 
explained at the hearing to convey an obje'*.tion to the form of the plaint, the 
contention being that inasmuch as the person who had signed the plaint on 
behalf of the plaintiffs was not duly authorized so to sign on their behalf, the 
plaint was in effect unsigned, and there had never been before the Court 
any suit of which cognizance could legally be taken. There was on the 
record no power of attorney authorizing the signature of the plaint and 
nothing otherwise to show that the person who signed it was authorized 
to sign within the meaning of s. 51 of the Code of Civil Procedure. 

Mr. ii. Malcomson (with whom Pandit Swidar Lat), for the appel- 
lant. 
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The suit ought to have been dismissed on the ground th^it the plaint 
was not signed by the plaintiffs or by anyone duly anthorized by them 
in that behalf. No Civil Court can take cognizance of a suit without 
having before it in the first instance a properlv constituted plaint, that is 
to say, a plaint which complies with the requirements of ss. 49, 50, 51. 
and 52 of the Code of Civil Procedure. In this case the plaint was 
signed on behalf [57] of the plaintiffs bv ^Ir. C G. Sanders, but 
Mr. Sanders was not authorized to sign plaints, or this narticular plaint, on 
behalf of the firm. The plaint must therefore be regarded as unsigned. 
This being so, the so-called plaint was, within the rulings of this Court, 
no more than a “ piece of waste paper” — 'Mahahir Prasad v. Shah Wahid 
Alam (1), Katesar Nath v. Aggyan (2), Mnrghuh Ahviad v. Nihal 
Ahmad (3). 

In view of the rule laid down in the last mentioned case, the Court 
has no power to amend an unsigned pla'nt or to allow amendment Hiere- 
of. The defect is much more than a mere irregularity wliich mav be 
cured by amendment ; it is an absolute bar to the entertainment of the 
suit. S. 578 of the Code of Civil Procedure could not be applied, inasmuch 
as there was here no suit before the Court of which cognizance could 
be taken or in the course of which any error, defect or irregularity could 
possibly be committed. I would adoot the reasming set forth in the 
judgments in Katesaj Nath v. Aggyan and Marghuh Ahimd v. Nihal 
Ahmad. 

Babu Durga Charnn Banerji, with the Hon’ble Mr. Conlan and 
Munshi Ram Prasad, for the respondents. 

I contend that the provision contained in s. 51 of the Code of Civil 
Procedure as to signature and verification is a rule of Procedure merely 
and any defect in signature does not affect the merits of the case In 
order to show that the omission to sign in compliance with s. 51 will not 
lead to the dismissal of the suit, it is necessary to show that the plaint 
was not the plaintiff’s rlaint. In this case there is no room for such con- 
tention upon the admitted facts. If the defect had been pointed out, it 
could and would have been remedied. The defect is certainly covered 
by 8. 578 of the Code. Moreover, the defendant by his pleadings and 
conduct must be held to have waived the irregularity. There was a valid 
plaint as required by law, and any defect in the prescribed formality as to 
signature could be remedied [88] as well as waived. The plaint without 
the signature is not necessarily a piece of waste paper as contended for on 


(I) 11 A.W>N. (1891) 152, 


(8) 19 A.W.N. (1899) 55. 
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the other side. I rely on ^ajit Bam v. Katesar Nath (l) B.ud Fateh Chandv, 
Mans'ib Bai (2). The plaintiff, although he may not have signed the 
plaint, IS none the less plaintiff in the sui% and it cannot be contended 

UDon the admitted fiictsof this case that he has in anv wav ox* at any 
stage repudiated the plaint as his. 

JUDGMENT. 

StrACHET, C. J. — There are in substance two objections taken on 
behalf ot the appellant. The first objection is not set forth in the memo- 
randum of appeal, bu^ upon an apolication made to us under s. 542 of 
the Code of Civil Procedure, we allowed the learned counsel for the ap- 
ppllant to argue in sunport of it. That objection is that the nlaint was 
not signed as u should have been in accordance with s. 51 of the Code 
and rhat consequently all the proceedines in the suit have been bad and void 
ab imtio. Now, with regard to that objection, the plaint purports to be 
signed on behaU of ilie nlamtitf by an advocat« of this Court, who, as the 
Munsarim s note shows, himself filed the plaint, and also by a gentleman 
named C. G. Sanders who purports to sign as “ agent ” for the plaint- 
iffs, who are a firm of foreign merchants, residing out of, but trading 
within, British India. Tliere is no finding which would justify us in 
holding that Mr. Sanders was a recognised agent of the plaintififs within 
the meaning of s. 37 of the Code, so that the point considered in Maha^ 
ranee Suniomoi/e w PooUn Behary Mundul (3) and Boy DhunpiU Singh v. 
Jhoomuk Khatvas (4) does not arise. There is on the record no power 
of attorney authorizing Mr. Sand rs to sign the plaint on behalf 
of the plaintitls, and there is nothing which otherwise shows that he 
was so authorized within the meaning of s. 51. The most probable 
reason why there is nothing of the kind on the record is that, until the 
point was raised for the first time in spon 1 appeal, the defendant appears 
[593 never to have thought of suggesting that Mr. Sanders was not author- 
ized to sign the nlaint, or that; there was any sort of defect or irregularity 
in the institution of the suit. There is no such suggestion in the defend- 
ant’s written statement, in the issues, the judgments of the Courts below, 
the defendant’s memorandum of appeal in the lower appellate Court, or 
his memorandum of appeal to this Court. Now, in the first place, as I 
have said already, the plaint is signed aod was filed by an advocate of 
this Court, who thus claimed to represent the uUintiffs named in the 

plaint. The decrees of both the Courts below show that throughout the 

trial of the suit in both Courts the same advocate apceared and con- 
ducted the case as representing the plaintiffs. There is no plea, no su'^ges- 
tion, still less any finding, that that advocate did not possess in fact" the 
authority to represent the plaintiffs named in the plaint which he 
claimed throughout to possess. On the con^ra^v it is clear that the 
suit was throughout contested entirely on the merits and on the 
assumption of everybody that it was properly brought’ bv the right 
parties Under 39 of the Code an advocate ot this Court does not 
depena for his authority to represent a party upon any document empower- 
mg him to act. It appears to me chat in the total absence of anv 
finding, eindeuce or suggestion to the contrary, it must be presumed that 
the plaintiffs named in the plaint were throughout reoresented 
in the suit by the counsel who claimed to represent them, and that the 


(1) 18 A. 396. 

(3) 3 O.L.B. 15. 


(2) 18 A.W.N. (1898) 110. 
(4) 3 C.L.R. 579. 
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suit was therefore instituted and conducted throughout with the know- 
ledge and nuthori y of those plaintiffs. Beiring this in mind, I have 
come to the conclusion first, that the detect in the plaint arising from 
non-compliance with s. 51 has been waived by the defendant, and that, 
therefore the suit cannot on that ground be now dismissed. Secondly, that 
the defect falls within ». 578 of the Code, which prohibits our interference 

with the decrees below on the ground of any error, defec', or irregularity 
which affects neither the merits of the case nor the jurisdiction of the 
Court. If it were necessary, I should be prepared to hold, having regard 
[60] to the judgment of this Court in Rajit Rnm v. Kate&ar Nath (1), 
that we are, even at this stage, competent under s. 53 (c) of the Code 
to direct that the plaint be amendetl by the addition of the signature 
of the plaintiffs or of any person duly autliorized by them in that 
behalf. But lor the reasons which I have indicated, I am of opinion that 
any such amendment is unnecessary. Tne argument on behalf of the 
appellant, is shortly this, that where a plaint is not signed in ac.'ord- 
ance with s, 51, not merely is there “ an error, defect or irregularity," but 
there is no suit: the plaint is “waste paper," and the Court has no suit 
before it which it can legally decree. From this argument I entirely 
dissents S. 48 of the Cone shows that a suit is instituted by present- 
ing a plaint to the Court or to the proper officer. The Code contains no 
definition of a plaint, but s. 50 shoves what a plaint substantially is, ami 
states the various particulars which it must contain. It say.s nothing 
about signature, and in no way suggests that what it describes as a plaint 
is not a plaint if it is unsigned or if the signature is in any way defective. 
S. 51 deals with the signature and verification of the plaint. It 
places the signature and the veiification on exactly the same footing. In 
that connection 1 observe that at page 400 of the report in Rajit Rnm 
V. Katesar Nath, the Full Bench of this Court observed : — “ It would be 
difficult to imagine any case in which a defective verificaiion of a plaint 
could affect the merits of the case or the jurisdiction of tlie Court. 
There is nothing whatever in s. 51 to suggest that, if its terms are 
not complied with, the defect stnnds on any different footing from the 
other defects mentioned in s. 53 {b), or involves any other consequence 
than rejection of the plaint if not amended in accordance with an 
order for amendment, or that the defect cannot be waived like other 
initial irregularities, or that the plaint by reason of the defect is neces- 
sarily “ waste paper," or that there is no suit legally before the Court. 
The object of the verification of the plaint [6l] is to fix upon the 
plaintiff the responsibility for the statements which it contains, and 
to afford a guarantee of hi.^ good faith. The object of the signature 
to the plaint is to prevent, as far as possible, oisputes as to whether 
the suit was instituted with the plaintiff’s knowledge and authority. I do 
not underrate the importance of this : but there may be other ways of 
establishing the plaintiff’s responsibility besides signature; and the fact that 
the Code contains no provision requiring an appellant to sign liis memo- 
randum of appeal supports this view. In a work by a learned American 
author, Mr. Vantieet, " The Law of Collateral Attack on Judicial Proceed- 
ings," there is stated what, I think, is the true principle as to verification, 
and the whole context shows that the principle is equally applicable to 
signature, which s. 51 places on the same footing. At page 235 he says: — 
“ The statutes require many kinds of petitious to be verified. This 
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includes generally all complaints and petitions in soecial proceedings, the 
bill in equity, the libel in admiralty, and, in some states, the c^mnlainc 
or petition in all cases. Such verification adds n j allegation to the plead- 
ing and tenders no issue. Its only object is to show the good faith of 
the petitioner. Tn other words, if he will not swear that he believes his 
cause to be just, the law does "ot care to bother with it. But when the 
adversary comes in, such verification is of no moment. Tt is not even 
evidence. The justice of the cause must then be prove! by competent 
evidence. Like any other formal matter if:s absence is waived by a failure 
to object. And if its entire absence doas not affect the jurisdiction, of 
course, mere defects in it cannot.” 

Section 53 (6) (i) clearly shows that there may be a plaint within the 
meaning of the Code, although the plaint is not signed and verified as 
required by s. 51. If such a plaint were “waste paper ” or not a plaint 
at all within the meaning of the Code the section would not have called 
it a plaint and would not have provided for its amendment. It is only 
upon the plaintiff’s failure to comply within the time fixe I by the Court, 
with the order allowing the amendment, that such a plaint has to be [62] 
rejected under s. 54 (d). The doctrine that the plaint is waste paper 
because it is not duly signed in accordance with s. 51 of the Code, and 
that there is consequently no legal suit before the Court, is ooposed to the 
judgments of this Court in three connected unreported cases. First Appeals 
Nos. 170. 126 and 29 of 1895, in which the plaint was. at the stage of 
first appeal, returned for amendment under s. 53, on the ground 
that the person who had signed it was not duly authorized in that 
behalf by his power of attorney. In th se c tses the objection was taken by 
the defendant in his memorandum of appeal ; and, in two at least out of 
the three, was specifically pleaded by him and put in issue in the Court 
below. The doctrine that a plaint not duly signed is necessarily waste 
pnper also appears to me to be ooposed to the judgment of the Privy 
Council in Mohini Mohan Das v. Bangsi Baddan Saha Das (1). In that 
case there were three plaintiffs named in the plaint as joint cr<^ditors. Only 
one of them signed and verified the nlaint. Sometime after the plaint was 
filed, the Court made an order adding another of the joint creditors as a 
plaintiff, evidently on the view that he was not one already. The suit 
was dismissed on the ground th it it must ba regarded as instituted on 
the date of the order, and that, so regarded, it was barred by limitation. 
On appeal the Privy Council set aside the dismissal, bolding that all 
the creditors became plaintills when the plaint was filed, that the order 
was “ merely waste panar.” an 1 that the suit was not barred. Their 
Lordships observed : — “ On the face of the plaints the three joint creditors 
are namel as co-plaintiffs. The names of Gobind Rai and Khettar Mohuu 
have not been struck out, nor did they, or either of them, attempt to 
repudiate the suits. There is no rule providing that a person named as a 
co-plaintiff is not to be treated as a plaintiff unless he signs and verifies 
the plaiot.” Observe, they do not say that a person named as a 
co-plaintiff need not sign and verify the plaint. They could not have said 
so, for s. 5L makes no dis'^inction between a co-plaintiff and a [63] 
single plaintiff. What they say is, that it does not follow from his omitting 
to sign and verify the ulaint that he is not to be treated as a plaintiff. 
They further indicate the considerations which, in that case, prevented 
such a consequence from following. The persons in question were named 
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as co-plaintiffs on bbe face of the plaint ; their oames had not been struck 
out ; they had not attempted to repudiate the suit. In other words, 
there was no reason to doubt that the suit was really theirs, and, that 
being so, their omission to sign tbe plaint would not justify the Court in 
treating them as not plaintiffs- Nothing in the judgment turns upon 
their being joint creditors with the plaintiff who had signed, or upon any 
supposed authority in him to sign on their behalf. Several cases have 
been cited in support of tbe argument I am considering. The first was 
Mahabir Prasad v. Shah Wahid Alam (1). That case is, I think, clearly 
distinguishable. The evidence there showed that the so-called plaintiff 
knew nothing whatever about the suit and was not a pfirty to its 
institution. The second case was Katesar Nath v. Aggyan (2). It does 
not appear to me quite clear from the report whether the learned Judge 
held that there was no legal plaint and no legally instituted suit merely 
because the plaint was not signed in accordance with s. 51, or whether 
he so held on the ground that there was no valid authority given by the 
plaintiff for the institution of the suit. My doubt arises from the learned 
Judge’s allusion to the case of Badri Prasad v. Bhagioati Dhar (3), 
which has nothing to do with the signing of the plaint, but relates only to 
the conditions under which a suit or appeal may be filed under a vakalat- 
namah. The case of Katesar Nath v. Ayqyan was a decision of a 
single Judge of this Court, and if it means that, in all circumstances 
whatever, whether the plaintiff knew of and authorized tbe suit or 
not, whether the defendant waived the defect or not, and notwith- 
standing s. 578 of the Code, an unsigned plaint is necessarily waste paper, 
[64] and a Court of appeal is at liberty to treat the suit as no suit at all. 
then, with’ the greatest respect for the learned Judge, I cannot agree with 
him. The last case on the noint to which I need refer is the case of 
Marghub Ahmad w. Nihal Ahmad (4). In that case not only did the 
defendant make no objection that the plaint was not duly signed, but he 
expressly stated that he desired the suit to be disposed of on the merits. 
In that suit also, so far as one can gather from the report, although the 
plaintiff had not signed the plaint, there seems to have been no doubt at 
all that the suit was instituted with his knowledge and authority, but it 
was held that, notwithstanding these facts, neither the Court below nor 
this Court had power to allow any amendment, and that the plaint must 
be rejected. All I can say as to that case, in which no doubt it was held 
that the plaint in such cases was “ a piece of waste paper,” and that there 
was no suit before the Court, is that it appears to me to be wholly at 
variance with the three unreported decisions which I have mentioned, that 
in this conflict of authority’ it is open to me to adopt the view which I 
think right, and that I unhesitatingly prefer that taken in the unreported 
cases. In my opinion, to dismiss a suit at the stage of second appeal upon 
a point of this kind never raised before by the defendant, would be to 
sacrifice the substantial merits and justice of the case for the sake of 
technicality, to an extent to which I could never agree. Although I do 
not say that an objection founded on s. 51 is always and necessarily one 
of pure form, I think that it is so here, and that this objection therefore 
to the decrees of the Courts below must be over-ruled. 

The only other objection w’hich has been pressed is that the Courts 
below have applied a wrong principle as the to measure of damages. The 
damages claimed are the difference between the contract price of the goods 

(1) 11 A.W.N. (1891) 152. (2) U A.W.N. (1894)95. (3) 16 A. 240. (4) 19 A.W.N. (1899) 65. 
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which the defendant refused to accept and the price realized by the plain- 
tiffs on the re-sale. That claim is in accordance with the clause in the 
indent contract, which is admittedly indistinguishable from the clause 
under [65] consideration by the Full Bench of the Calcutta High Court 
in Moll Schulte aud Co. v. Luchmi Chand (1). That case is exactly in point, 
and the only question is, whether we ought to follow it or the previous 
decision of the same Court in Yule and Co. v. Mahomed Hossain (2). 
For my part I have no hesitation in agreeing with the decision in the 
later case, and I adopt all that was said by the Chief Justice in delivering 
the judgment of the Full Bench. In this case, as in that, s. 107 of the 
Contract Act has no application. I think that the Courts below have 
taken the right view of the measure of damages, and that this appeal 
should be dismissed with costs. 

Knox, J. — I too am of the same opinion, namely, that although the 
plaint in the case in which this appeal arises was not signed by the 
plaintiffs as required by s. 5i of the Code of Civil Procedure, the 
circumstances of the case raise a proper presumption that the plaintiffs 
have been privy to the suit throughout. 

As the learned Chief Justice has pointed out the plaint-iffs were 
represented by an advocate of this Court. The appe-irance in and pro- 
secution of the suit by such advocate can be and must be taken to be an 
appearance by the plaintiffs themselves, especially as it was never 
suggested until the case came before the Court in Second Appeal that there 


could be any doubt upon the matter at all. 

In First Appeal No. 170 of 1895, decided on the 22nd July, 1898, a 
decision of which I was one of the Judges, and which moreover is a stronger 
case, inasmuch as it was a case in which the plaintiffs were not re- 
presented in the Court of first instance by an advocate, my brother Baneni 
and myself were prepared to hold that the plaint might even in ^e appel- 
late stage be amended and rectified. Marghub Ahmad v. Nihal Ahmad 3), 
is an authority at variance with this ; but I ha^ 
leads me to differ from the view which I took A- , . ' 

In that case, the absence of the signature of the [66] plaintiffs was held 
not to be a defect which affected the merits of the case or the jurisdic- 
tion of the Court ; in my opinion no ground has been made out, so far as 
this appeal is concerned, for interference with the decrees of the Courts 

The only other question raised before us, namely, as to damages, was 
fully considered in the case of Moll Schulte and Co. v. Luchmi Chayid (1), 
and I agree with the way in which it was then decided. 


Appeal dismissed. 


a) 25 C. 505. 


(2) 24 C. 124. 
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Before Sir Arthur Strackey, Kl., Chief Justice, Mr. Justice Knox, Full 

Mr. Justice Banerji and Mr. Justice Aiknian. BENCH. 


Lalta Prasad {Applicant) v. Nand Kishoee and others 

{Opposite parties).''^ [3rd July, 1899.] 

Civil Procedure Code, ss. 10-2, 103, 157 — Order dismissing a suit for default of appear- 
ance—Coiistruction of order^Applicaltou for restoration of sutt — Pleadings hat 
constiiutes\Qn ** Appearance". 

In constcuiog an order alleged by one tide and denied by the other lo be an 
order under s. 102 of the CoJo o( Civil Procedure, the order will be considered as 
an order under s. 102 if, ap^rt from the mere description which the Court gives 
of its action, ani apirt from the actual fact of the plaintid's appearance or non- 
appearance, the real meauing and substance of the Court's action is, that it 
dismisses the suit on the view, whether right or wrong, that the defendant ap- 
pears and tbe plaintiff does not appeir. 

Where, bis suit having been dismissed for default of appearance under s. 102 
of tbe Code, tbe plaintid applies for its restoration, too defendant cannot conio>.t 
the application in limine as one which cannot be entertained at all uuder s. 103 
by showing that at tbe time of me di-missal there was an appearance by the 
p'aintifl in fact or in law ; but as an answer to the application on the morns the 
defendant can raise tbe contention that tbe plaioiitl was not prevented from 
appearing because in fact be did appear. 

It is not an “ appearance ” within tbe meaning of s. 102 of the Code wbeo the 
plaintifi is represented only by a pleader who is without instructions enabling 
him to proceed with the ease, and who is merely insti acted to apply [67] 
for an adjournment. Shankar Dat Dube v. Radha Krishna (1) and SooyiderlaL 
v. Qoorprasad (2) approved. Mahomed Aeeevi ool lah v. Ali Buksh (3) Kashi 
Prashad v. Debi Das (4J and Knnnhi Lai v Naubat Rai (5) referred to. 

[P,, 34 A. 123 (126) = R A.L.J. 1265 il268J = l-2 Ind. Cas. 603 (604) ; R.. 34 C. 403 = 5 
C.LJ. 247=11 C.W.N. 329= 2 M.L T. 123 ; 33 M. 241 = 5 Ind. Cas. 23 = 19 
M.L.J. 760(7621 = 7 M.L.T. 369 ; 8 0 W.N. 621 (623i; 6 Ind. Cas. 851 (855) =3 
8.L.R. 203 i2l7);19 M.L.J. 51=3 M.L.T. 225 ; 1 S.L.R. 115 ; 1 S.L.R, 224 
•225).] 


22 A. 66 
(P.B.) = 
19 A. W.N. 
(1899) 176. 


This was an appeal under s. 588 (8) of the Code of Civil Procedure 
from an order rejecting an application made under s. 103 of the Code by a 
plaintiff whose suit had been dismissed. The suit was instituted on the 
19th of May 1898. Issues were fixed, and there were several adjourn- 
ments of the hearing. On one of the adjourned dates certain evidence 
was taken, that is, the plaintiff gave evidence, one of the defendants was 
examined as a witness for the plaintilf, two other witnesses were examined 
on the same side, and certain documentary evidence was filed. There was 
then a further adjournment for the purpose of obtaining the attendance 
of certain other witnesses for the plaintiff who were not present. There 
were other adjournments which need not further be referred to, and at 
last the case came on for hearing on the 25th of November 1898. 
On that occasion the plaintiff was not present. There were present 
certain pleaders who had been engaged by the plaintiff, and also the 
defendants. The plaintiff’s pleaders presented on his behalf an applica- 
tion for adjournment of the suit on the ground of his illness and also the 
illness of a friend. Tbe pleaders in presenting this application stated that 

• Pirat Appeal, No. 22 of 1899, from an order of Pandit Rai IndarNarain, Subor- 
dinate Judge of Farrukbabad, dated tbe 23rd January 1899. 

(1)20 A. 196. (2) 28 B. 414. (3i 6 N.W.P.H C R. (1873) 74. 

(4) 7 N.W.P.H.O.R. (1875) 77. (6) 3 A 519. 
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they were unable to proceed with the case, apparently by reason of the 
plaintiff’s absence. The Court rejected the application for an adjournment 
and proceeded to pass the following order dismissing the suit: — " Up to 
the present this case has been adjourned four times since June 1898» 
on applications made by the plaintiff. Finally proclamations and 
warrants were issued for some of the plaintiff’s witnesses, who have 
with difficulty been got to attend to-day; but the plaintiff has been called, 
and he himself is not present, and his pleaders being unable to proceed 
with the case, have made this application for adjournment. In the 
[683 application no reasonable cause is given for adjournment. Sickness, 
or a friend being at the point of death, is not a proper ground for non-pro- 
secution, especially when no certificate of sickness has been produced. It 
appears that for some reason there is intentional inaction on the part of 
the plaintiff. Under these circumstances the case cannot remain pending. 
The Court cannot waste its time over the business of such a negligent 
party. It is therefore ordered that the claim of the olaintiff be dismissed 


for default of appearance and for want of prosecution, with costs ; the costs 
of the defendant to be borne by the plaintiff.” 

On the 22nd of December 1898 the plaintiff applied for restoration of 
the suit to its original number, urging that there was in fact sufficient and 
reasonable cause for his not having prosecuted the suit on the 25th of 
November. 


The defendants filed a counter application pleading (1) that the case 
had not been dismissed in default of prosecution, (2) that the case had not 
been decided ex parte (3) that the petitioner ought to have filed an appeal 
against the order of the Subordinate Judge, and (4) that no good reason 
for the petitioner’s absence on the 25th November had been, or could be, 
shown. 

The Subordinate Judge disallowed the plaintiff’s application on the 
ground that the order dismissing the suit was not in effect an order under 
s. 102 of the Code, that it was a dismissal for want of proof, and 
therefore the plaintiff’s remedy was by appeal against the decree and not 
by application under s. 103. 

Against this dismissal the plaintiff anpealed to the High Court. 

Munshi Gufzari Lai, for the appellant. 

The order of the 25th November 1898 as rightly understood 
was an order under s. 102 read with s. 157 of the (IJode of Civil 
Procedure. It clearly says that the suit was dismissed “ for default 
of appearance and want of prosecution ” the evidence upon the record 
was not taken into consideration and the suit was not decided upon 
the merits. The Court in dealing with the [693 subsequent application 
under s. 103 of the Cede was not competent to go behind the order passed 
under s. 102 and say that it was a wrong order and therefore an applica- 
tion under s. 103 would not lie. The Court had odIv to interpret that 
order and to see whether it was really an order passed under s. 102 and 
then to deal with the application under s. 103 on the merits. I submit 
that the order of the 2oth November was in substance and effect an order 
under s. 102. The circumstances under which it was passed were exactly 
those under which an order under s. 102 of the Code would be legally 
justified. The pleaders who presented the application for adjournment on 
that date on behalf of the plaintiff-aiipellant vvere not instructed to go on 
with the suit in case the application was refused. The following cases 
were referred to : — 
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Fazal Ahmad v. Bahadur Singk (l), Hira Dai v. Hira Lai (2), 
Bamtahal Earn y. Eameshar Ram (3), Shankar Dai Dube v. Eadha 
^ishna (4), Bhimacharya v. Fakirappa (5), Administrator-General of 
Bengal v. Lola Dayaram Das (6), Zeimilabdin Khan v. Ahmed Raza 
Khan (7), Jonardan Dohey v Eamdhone Singh (8), Bhagwan Dai v. 

(9), Shrimant Saga^irao v. S. Smith (10), Soonderlal v. Goorprasad (11). 
The cases in 20 Allahabad and 23 Bombay are exactly in point. 

There seems to be no conflict of authority upon the point that an un- 
instructed pleader or counsel cannot represent a party in a Court of justice. 

Pandit S^mdar Lai, for the respondents. 

Under s. 157 of the Code of Civil Procedure if on any day to which 
the hearing of the suit is adjourned, the parties or any of them fail 
to appear, the Court may dispose of the suit in one of the modes provid- 
ed in chapter VII of the Code, or make such order as it thinks fit. 
The 25th November 1898 was the [70] date o( adourned hearing 
of the case. Documentary evidence had already been filed. The Court 
could either dismiss the suit under s- 102 of the Code, if the plaintiff 
did not appear, or dispose of the case on the merits on the evidence on the 
record. In the latter case the plaintiff's remedy is by way of appeal 
under s. 540 of the Code, and nob under s. 103 of the Code. The 
plaintiff s pleader was present before the Court. Whether his presence was 
appearance under s. 102 of the Code or not depended upon the instruc- 
tions he had received — Soonderlal v. Goorprasad (11) There is nothing on 
the record to show that he had no instructions to appear. The order of 
the 25th of November 1898, read with the order under appeal, shows that 
the Court did not dispose of the suit under chapter VII of the Code, but on 
the merits. Therefore no application can be made under s. 103 of 
the Code. There must be an order under s. 102 of the Code, before 
an application under s. 103 can be made — Mahomed Azeetnool-lah v. 
Ali Buksh (12) and Kashi Parshad DebiDas (13). The case of Kanahi 
Lai V. Naubat Rai (14) also supports this contention. 

Munshi Gulzari Lalin toply. — The rulings relied upon by the other 
side do not really decide the point arising in this case. Some of them are 
clearly distinguishable and the others, I contend, were not rightly 
decided. The opening words of s. 103 make it abundantly clear that 
a Court in dealing with an application under that section should not 
reconsider its order under s. 102 of the Code 
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22 A. 66 
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JUDGMENT. 

Strachet, G. J. — This is an appeal under s. 688 (8^ of 
the Code of Civil Procedure from an order rejecting an application 
by a plaintiff under s. 103. The suit was instituted on the 
19th of May 1898. Issues were fixed, and there were several adjourn- 
ments of the hearing. On one of the adjourned dates certain evidence 
was taken, that is, the plaintiff gave evidence, one of the defendants was 
examined as a witness for the plaintiff, [7l] two other witnesses 
were examined on the same side, and certain documentary evidence 
^8 filed. There was then a further adjournment for the purpose 

18 A.W.N. (1893) 25. (2) 7 A. 588. l3) 8 A. 140. 

(4) 20 A. 196, (5) 4 B.H.O.R. A.O.J. 206. (6) 6 B. L. R. 688. 

>7) 6 I. A. 283. itf) 23 C 788. (9) 19 A. 355. 

(10) 20 B- 786. (11) 28 B. 414. 

(12) 6 N.W.P.H.C R (1873) 74. (13) 7 N. W. P. H. 0. B. (1875) 77. 

(14) 8 A. 519. 
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of obtaining the attenrtance of certain other witnesses for the 
plaintiff who were not present. There were other adjournments which 
need not further be referred to, and at last the case came on for hearing 
on the 25bh of November, 1898. On that occasion the plaintiff was not 
present. There were present certain pleaders who had been engaged by 
the plaintiff, and also the defendants. The plaintiff’s pleaders presented 
on his behalf an application for adjournment of the suit on the ground 
of his illness and also the illness of a friend. The pleaders in presenting 
this application stated that they were unable to proceed with the case, 
apparently by reason of the plaintiff’s absence. The Court made an 
order rejecting the application for adjournment and also dismissing 
the suit. The earlier pja-t of that order refen-ed to the number of 
adjournments ah*eady granted, and then continued : — “ The plaintiff 
was called and he himself is not present, and his pleaders,^ being 
unable to proceed with the case, have made this application for adjourn- 
ment. In the apolication no reasonable cause is given for adjournment.” 
The order went on to criticise the reasons put forward in the application, 
and to say that the plaintiff seemed to be “intentionally negligent. The 
order concludes with these words : — ** Therefore it is ordered that the 
claim be dismissed for default of appearance and for want of prosecution, 
with costs.” It will be obs-rved that the order makes no reference to 
the evidence, oral and documentary, which had already been taken in the 
case. We construe that order as an order passed under the earlier portion 
of s. 157 of the Code. In other words, the Court, in our opinion regarded 
the ease as one in which the plaintiff had failed to appear at the ad- 
joui’ned hearing, and proceeded to dispose of the suit in one of the 
modes directed in that behalf by Chapter VII, that is. under s. 10 o 
that chapter. We have arrived at this construction by a consideration 
of the terms of the order as a whole, and more especially with regard 
[72] to three points. The first is the Qxv>tess\on baghatrhazirt, ov 
“default of appearance.” That is the expression which a Court ordi- 
narily uses when dismissing a suit for default of the plaintiff s appearance. 
The second point is that if the suit had been dismissed otherwise than 
under s. 102, one would have expected the order to have at least 
referred to the evidence previously adduced by the plaintiff. The third 
point is that in awarding costs to the defendant the Court awarded half 
the pleader’s iees onlv, and in doing so obviously acted with reference to 
Rule 458 of the Rules of the 4th April 1894, which is applicable only to 
cases in which one of the parties does not appear, and which is not 
applicable where both parties appear and the case is decided after contest. 
We also construe that order as meaning that the pleaders for the plaintiff, 
though present and applying for an adjournment, were not duly instructed 
for the purpose of proceeding with the suit, or instructed otherwise than 
for the purposes of the application. The order refers to those pleaders 
as unable to proceed with the case, that is unable in consequence of the 
plaintiff’s absence; and when, notwithstanding the presence of the pleaders, 
it describes the suit as dismissed for default of appearance, we think that 
the Court was presumably referring to those cases in which it has been 
held that the mere physical presence of a pleader not instructed except for 
the purpose of applying for adjournment, is not an appearance in the suit 
in the sense of Chapter VII of the Code. 

That being our construction of the order, what next happened was 
that on the 22nd of December 1898 the plaintiff made an application under 
s. 103 of the Code for an order to set the dismissal aside. The Court 
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rejected that application on the ground that the dismissal of the suit 
could not be treated as a dismissal for want of appearance of the plaintiff 
under s. 157 read with s. 102. but must be treated as a dismissal on the 
merits, and for want of proof, having regard to the fact that evidence ha l 
been taken and was on the record. The Court observed that the conten- 
tion of the pleaders, that on the 25th [73] of November they had had no 
instructions, could not be maintained. It, however, did not go into any 
evidence as to the nature or extent of the pleader’s instructions, no doubt 
because, in the view which it took of that case, that question was not 
material. The Court held that as the suit had not been dismisse:i for 
default of apoearanca, the appli'^atiim under s. 103 could not be maintained. 
It therefore dismissed the aoplication. and the plaintiff no v appeals to us 
from that decision. 

The contention of the plaintiff in this appeal is that the suit was in 
fact dismissed under s. 157 read with s. 102. and that his application 
under s. 103 ought therefore to have been determined as such an appli- 
cation properly made, an i on the merits. He contends that as ha 
was not present on the 25th of Novembr^r, and as his pleaders, though 
present, were not duly instr□c^Hl^ in the suit, there was a dismissal of the 
suit for default of appearance under s. 102. In suunort of that conten- 
tion he relies on, amongst other authorities, the decision of this Court 
in Shankar Vat Dube v. Radha Krishna (l) and of the High Court of 
Bombay in SoondeUil v. Goorprasad (2). 

The defendants support the decision of the Court below. They 
contend on two grounds that s. 102. and therefore s. 103, is not appli- 
cible to the case. The first ground is, tliat the order of dismissal does 
not purport to be passed under s. 102, and on its true construction is not 
an order under that section. The second ground is that, even if the Court 
purported to act under s. 102, or intended so to act, it could not legally 
dismiss the suit under s. 102, because there was in law an appearance of 
the plaintiff within the meaning of s. 102. It was further argued that 
the order dismissing the suit, as io could nob be considered a legal order 
under s, 102, must be treated as an order dismissing the suit in the 
ordinary way on the merits, or at all events not for want of appearance, 
and that the plaintiff's remedy was not by way of application under s. 103, 
but by way of appeal. In support of this contention r-he learned advocate for 
the [74]defendanrs cited, amongst others, the cases of a Mahoined Azeemool- 
lak V. Ali Buksh (3), Kashi Parshad v. Debi Das (4) and Kanahi Lai v. 
Naubat Rai (5). 

The reply of the plaintiff to this contention is, first, that the order on 
its true construction is an order of dismissal under s. 102 ; and secondly, 
that a defendant cannot, in reply to an application under s. 103, be 
heard to say that an order purporting to be passed under s. 102, was 
one which the Court had no power to make under that section, or to 
contend for any reason that, contrary to the meaning and effect of 
that order, the plaintiff had actually appeared when his suit was 
dismissed for non-appearance. 

Now in the first place, as I have already stated, we construe the 
order of the 25th of November 1898, as an order by which the Court in- 
tended to act and believed itself Co be acting under s. 157 read with 
8. 102. It is not necessary to repeat the reasons which I have already given 
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for that construction. In the second place, what is the meaning of the 
opening words of s. 103 of the Code ‘ when a suit is wholly or partially 
dismissed under s. 102 ?” Is it a dismissal under s. 102 merely if the 
order says that it is passed under s. 102 ? Or is it only a dismissal under 
s. 102, if, irrespective of the language of the order, the suit was dismissed 
upon an actual non-appearance of the plaintiff in fact or law ? Or is 
the suit dismissed under s. 102 if, apart from tbe mere description which 
the Court gives of its action, and apart from the actual fact of the plain- 
tiff’s appearance, or non-appearance, the real meaning and substance of 
the Court’s action, is that it dismisses the suit on the view, whether right 
or wrong, that the defendant appears and the plaintiff does not appear ? 
We think that the third of these views is the correct one. The mere 
naming of the section is not conclusive though, no doubt, it may be a 
useful piece of evidence in construing the order, which must be 

[75] read and construed as a whole. But, although the Court may 
describe an order of dismissal, as being made under s. 102, the order, 
taken as a whole, may show that the description is an error, and that 
the Court was not really dismissing the suit on the view that the plain- 
tiff was not appearing. So, too, if s. 102 is not named, and even if 
some other section, whether s. 158 or any other, is named, still it 
may be that that is a mere misdescription, and that nevertheless tbe real 
reason for the dismissal is that in the Court’s view the defendant appears 
and the nlaintiff does not appear. In such a case, nothwithstanding 
the misdo'^cription, there is in substance and in fact a dismissal of 
the suit for non-appearance of the plaintiff aud therefore a dismissal 
under s. 102, although that dismissal may he absolutely wrong, either 
because the Court was mistaken in supposing that the plaintiff did not 
appear or for any other reason. If the Court was mistaken in supposing 
that the plaintiff did not appear, still, whether the mistake was one of 
fact or of law, the appearance woilld not make the dismissal one not 
ordered under s. 102, it would only make the dismissal under that 
sections wrong one. In other words, a suit is dismissed under s. 102 
if the dismissal is based on tbe state of things contemplated in that 
section, that is, if the Court’s reason for the dismissal is its view that the 
plaintiff has not appeared. 

If that is the correct view of the meaning of the opening words 
of s. 103, referring to a suit being dismissed under s. 102, it follows 
that a plea by the defendant, in answer to the plaintiff’s application under 
s. 103. that the order under s. 102 was illegally made, is irrelevant. 
S. 103 allows the plaintiff to apply for an ©order to set the dismissal 
aside, where the suit has been in fact wholly or partially dismissed 
under s. 102. If there has been such a dismissal in the sense I 
have explained, whether right or wrong, the plaintiff is entitled 
to apply to the Court to set it aside, and it is no answer to such an 
application to say that the order sought to be set aside was illegal 
for any reason whatever. Therefore the defendant cannot contesc the 

[76] application in limine as one which cannot be entertained at all 
under s. 103 by showing that ac the time of the dismissal there was an 
appearance by tbe plaintiff in fact or in law. But what can the defendant 
do? He is entitled to meet in anyway that is relevant the plaintiff’s 
allegation, which is the only ground on which such an application can 
succeed, that the plaintiff was prevented by any sufficient cause from 
appearing when the suit was called on for hearing. In order to succeed 
the plaintiff must prove that he was Tso prevented from appearing. The 
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defeodaot may prove that the plaintiff was not prevented from appearing. 
Those terms would undoubtedly cover a contention by the defendant that 
the plaintiff was nob prevented from appearing because, in fact, he did 
appear, so that the contention that there was such an appearance in fact 
and in law, though it cannot be used as a bar to the application under 
s. 103 in Umine would still be materia! on the merits of the application 
and as aground for dismissing it under the section. 

Now in the present case the plaintiff did not appear in person. If 
he appeared at all, it was by his pleaders. If his pleaders were nob duly 
instructed and able to answer all material questions relating to the suit, 
if they were instructed only to apply for an adjournment, then Pandit 
Sundar Lai concedes that according to the authorities, and particularly 
according to Shankar Dat Dube v. Radha Krishna and Soonderlal v. 
Goorprasad, with which we agree, the plaintiff did not appear at all. 
Therefore, all depends on two questions : first, were the pleaders duly 
instructed in the sense of these authorities ? and. secondly, if they were 
not, and if consequently there was no appearance by the plaintiff on 
the 25th of November 1898, was he prevented by any sufficient cause 
from appearing ? 

These questions have not been considered by the Court below. It 
did not consider them because of the erroneous view which it formed of 
the nature of the order of dismissal. It should have treated that 
order as a dismissal of the suit under s. 102, and [77] disposed of 
the application solely with reference to the circumstances contemplated by 
s. 103. Tne order must be set aside as in effect passed on a preliminary 
point, and the case must go back to the Court for the application under 
8. 103 to be disposed of on the merits. In this judgment I have not thought 
it necessary to discuss in detail the various oases that have been cited. 
If any of them, being decisions of this Court, and especially the cases 
reported in 5 N.W.P.H.C. Rep., 1873, p, 74, 7 N.W.P.H.C. Rep., 1875, 
p- 77, and I.L.R., 3 All., 519, contain anything inconsistent with the views 
'expressed in this judgment, they must be considered overruled to that 
extent. The appellant will have bis costs of this appeal. The other costs 
will abide the result. 

Knox. J. — I fully agree with the order proposed and with the reasons 
given for the same. 

Banerji, j. — I am of the same opinion, but desire to make a few 
observations. Two points have bean conceded, and in my opinion rightly 
conceded, by the learned advocate for the respondents. The first is that 
if the dismissal of the plaintiff’s claim was in fact and in law a dismissal 
•under the first part of s. 157 of the Code of Civil Procedure, that is, 
a dismissal under s. 102, on the ground of the plaintiff’s failure to 
appear at the adjourned hearing of the suit, the plaintiff has a remedy 
under s. 103. The second point is, that the mere presence of a pleader at 
the hearing is not an appearance within the meaning of the Code unless the 
pleader was duly instructed and able to answer material questions relating 
to the suit. On both these points the course of rulings in this Court in 
recent years, and in the other High Courts is to the effect that in the 
former case an application can be made under s 103, and in the latter, 
that the party represented by a pleader without instructions must be 
deemed not to have appeared. There is no reason to depart from this 
consensus of rulings. The learned advocate for the respondents contends 
that whenever an application is made under s. 103, the first question 
io be determined is, whether the order which is sought to be [78] set 
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aside could legally have been made under s. 102. With this conten- 
tion, and the rulings which support it, I am unable to agree. What 
the Court has to determine is, whether the order of dismissal was, in fact, 
made under s. 102 ; that is, whether it was made on the ground that the 
plaintiff did not appear and the defendant did appear, not whether that 
order was rightly or legally made. When a Court has dismissed a 
suit on the ground that the defendant has appeared, and the plaintiff 
has nob appeared, that is a dismissal under s. 102, and an anpli- 
cation can be made under s. 103 to set aside such a dismissal. The 
plaintiff’s success upon that application (lepends on his ability to- 
prove that be was prevented by any sufficient cause from appearing when 
the suit was called on for hearing. The defendant may, for the purpose 
of showing that no such cause existed, prove that, in fact, the plaintiff 
had appeared, and that he was not prevented by any sufficient reason 
from appearing at the hearing : but that is a question which must be 
determined for the purpose of considerini* whether the plaintiff has 
beeo able to substantiate his application under s. 103 to set aside the 
dismissal. In this case, as has been shown in the judgment of the learned 
Chief Justice, the Court did, in fact, dismiss the suit on the ground that 
there was no appearance on behalf of the plaiutiff. That being so, the 
plaintiff" was entitled to apply un-ler s. 103 for the setting aside of that 
dismissal, and the Court below was wrong in refusing to entertain the 
application. I agree with the order proposed by the learned Chief Justice. 

Aikman, J. — I also am of the same opinion. The learned Subor- 
dinate Judge says that the order of dismissal which was passed on the 
25bh November, 1898, amounted bo a dismissal for want of proof. I am 
clear that this is a mistake. It would have been open to the Subordinate 
Judge in the present case to say that the evidence on the record was insuffi- 
cient to prove the plaintiff’s case, and that therefore the suit was dismissed. 
Had he said so, that would have been a decree against which the plaint- 
iff’s remedy would have been bv wav of appeal. But what he did sav, 
[79] was that the suit was dismissed for default of appearance. That is 
clearly an order pas3‘?d under the first part of s. 157 read with s. 102 
of the Code, and the plaintiff adopted the prouer course by applying 
under s. 103 for an order to set the dismissal aside. The argument 
that because the Court may have been misraken in thinking that 
there was no appearance by the plaintiff, the order must be taken to 
have been one not passed under s. 102 is, in my opinion, utterly 
fallacious, and I would dissent from anything there may be in the judg- 
ments cited which would siq^port such reasoning. I concur in the order 
proposed. 

Appeal decreed and cause remanded. 
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Before Sir Arthur Strachey, Kt., Chief Justice, and 

Mr. Justice Banerji. 


Dhan Kunwar and ANOTHKr (Opposite-parties) v. Mahtab 
Singh and others (Objectors)."^' [6tli July. 1899.] 

Civil Procedure Code, s. ‘ii-t — Execution of decree —S(^le in execution — Decree satisfied 
— Amendment of decree in favour of judgment-debtors — Application by judgmenU 
debtors to recover surplus from decree-holders. 
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Civil. 

22 A. 79=- 
19 A.W.N. 
(1899) 181. 


Where by a sale in oxecutiou the decree as it stood at the time when execution 
was taken out had been fully satisfied, but the decree was afterwads amended 
at the instance of the judgment debtors, and in consequence of the araendment 
the decree holders were found to ha;e realized more from the jndgmcrit-debiors 
than they were entitled to, it was /tefJ that it was competent, to the judgment- 
debtors by applic mon under s. '244 o( the Code of Civil Procedure to rtcovec 
such surplus from the decree h'dders. 

CF., 26 A. 441 : R., 24 A. 291 (‘294( = 22 A.W.N. (1902:, 67 , 29 A. 340 (350) = 4 A-L. J. 
188=27 A W.N. 11907) 90.] 


This was an appeal under s. 10 of the Letters Patent from the judg- 
ment of a single Judge of the Court. The facts of the case, so far as they 
are necessary for the purpos^es of this report, appear from the judgment, 
which was as follows : — 

"This appeal relates to a decree bearing date the 25th July 1895. 
Of that decree the ancestors of the present respondents [80] were decree- 
holders, and the ancestors of the present appellants were the judgment- 
debtors against whom the decree ran. The decree was a decree for sale 
passed under s. 88 of Act No. IV of 1882. The order absoluio for sale 
had followed in due course, the proeerty was sold, and the proceeds of the 
sale dealt with as provided by s. 88. The amount due had been paid to 
the plaintiffs, when the judgment-debtors discovered that there was an 
error in the decree, applied for amendment and got the decree amended. 
The result of the amendment was the discovery that a sum of Rs. 500-11-4 
had been paid to the plaintiffs in excess of what was due to them 
under the decree as now amendefi. The judgment-debtors then applied 
under s. 244 of the Code of Civil Procedure to recover this sum in the 
execution department. Their application has been dismissed on the 
ground that the loss is due to the negligence of the appellants. 

The single Judge thereafter proceeded to dismiss the appeal before 
him. The appellants appealed under s. 10 of the Letters Patent. 

Mr. D. N. Banerji and Babu Satish Chandar Banerji, for the 

appellants. 

Pandit Moti Lai Nehru, for the respondents. 

JUDGMENT. 

StRACHET, C. J. (Banerji, J., concurring).— We are of opinion 
that this appeal must be dismissed. At the same time we are unable to 
concur in the view of the law on which the learned Judge has dismissed 
the appeal to this Court. The learned Judge’s view was this. He con- 
sidered that where there had been a sale in execution of a decree, and by 
that sale the decree as passed was fully discharged, but the judgment- 
debtor afterwards obtained an amendment of the decree, and the 

• Appeal No. 11 of 1899, under s. 10 of the Letters Patent, 
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decree as amended showed that the decree-holder had realized at the 
sale more than he was entitled to, the judgment-debtor had no 
right under s. 244 of the Code of Civil Procedure to apply to recover the 
excess realized. We cannot agree with that view at all. It appears 
to us that the question whether the decree-holder had realized more than 
he was entitled to under the decree as it finally stood, was undoubtedly 
[81] a question relating to the execution, discharge or satisfaction of the 
decree, and that therefore under s. 244 the judgment- debtor was entitled 
to apply for the recovery of what the decree-holder had taken in excess. 
The learned Judge says: — “ As soon as the decree ceased to subsists. 244 
had no application.” It would, we think, be impossible to maintain that 
after the sale in execution, the decree ceased to subsist in the sense that 
no amendment of it could be made, and if so the answer is that as soon 
as the decree was amended, and the amendment showed that the decree- 
holder had realized coo much, the application of s. 244 was revived. So 
long as there is no question which can be raised under s. 244, that section, 
of course, could have no application ; but as soon as any such question 
arises the section again becomes applicable. Take the converse case. 
Suppose that after the execution sale it appeared that the decree awarded 
less to the decree-holder than he was entitled to according to the 
judgment. Surely he could apply, notwithstanding the sale, for an 
amendment of the decree so as to entitle him to recover in execu- 
tion the full amount decided in the judgment to be due to him, 
and, if the amendment were made, surely he could then execute his decree 
for the balance due, and any application for such execution would be made 
under s. 244. If so, the judgment-debtor, in the converse case of too 
much having been realized, can equally apply for amendment and afterwards 
recover the excess under s 244. According to the principle laid down by 
the leai-ned Judge, neither the judgment-debtor nor the decree-holder 
would have any remedy under ss. 206 and 244, and a separate suit would 
be necessary, if it were discovered that too much or too little had been 
realized at the sale in consequence of a clerical or arithmetical error in the 
decree. Section 244 was intended to make a separate suit unnecessary in 
such cases. 

On other grounds, however, we think that the appeal must fail. 
The whole question is whether the decree-holders in fact realized Rs. 500 
odd in excess of what they were entitled to. That is a question of 
the construction of the decree for sale under s. [82] 88 of the 
Transfer of Property Act. That decree provides for future interest. It does 
not expressly state that the future interest is payable until realization, but 
it dof'S not state that it is to stop at any earlier date. Tnerefore, unless there 
is anything to preclude us from so doing, we must construe the decree 
according to the recent Full Bench ruling in Bakar Sajjady. Udit Narain 
Singh (1) as a decree in accordance with s. 88, that is, as a decree awarding 
interest until the date of realization. On that view of the decree the decree- 
holders have not realized too much, and this application of the judgment- 
debtors must fail. Then is there anything which does preclude us from 
applying the princinle laid down by the Full Bench? The only thing which, 
it is suggested, precludes us is an order passed on the 4bh of December, 1897, 
on the judgment-debtor’s application, by which the Court amended, not 
the decree under s. 88, but the order absolute for sale under s. 89. 
Of course, the decree to be executed was the decree under s. 88, and 


<1) 21 A. 361. 

1084 



IX.] 


ZUBEDA BIBI V. SHEO CHARAN 


22 AIL 83 


no alteration of the order absolute could affect the rights of the decree- 
holders under that unamended decree. But it is said that the amending 
order placed a construction on the decree under s. 88 to the effect 
that interest beyond six months from the date of the decree should 
nob be allowed. It is suggested that we are bound to construe the 
decree under s. 88 according to that construction and nob on the 
construction which would be right according to the Full Bench decision. 
We do not think that the order of December, 1897. has any such effect. 
It was not an order passed in execution proceedings, nor an interlocutory 
order which could have an effect analogous to that of res judicata in 
accordance with the well-known rulings of the Privy Council. At the 
time when it was made, execution proceedings had been completed by the 
sale. It was not until some time later that proceedings in execution were 
resumed by the present application under s. 244. We do not think 
that the princinle of the Privy Council rulings can be held to cover an 
[83] order of this kind. It is difiBcult, indeed, to say under what pro- 
vision of the law the order was made. It cannot be regarded as an order 
under s. 206 of the Code, because the Court did not profess to act on 
any ground stated in that section. Nor can it be regarded as an order 
of review. We think that the principle laid down in the Full Bench case 
must be applied ; that the decree -holders did not realize anything in 
excess of what was due to them under the decree, and that this appeal of 
the judgment-debtors must be dismissed wifli costs. 
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Appeal dismissed. 


22 A. 83=19 A.W.N. (1899) 189. 

APPELLATE CIVIL. 

Before Mr. Ju.stice Banerji. 

ZdbedA Bibi (Defendant) v. Sheo Ghakan (Plaintiff).'*^ 

[I2th July, 1899.] 

Act No. XII of 1881 iN- W, P. Pent Act). $. ^f^^AppHcation for ejectment ns a tenant— 
Subsequent suit for ejectment as a trespasser —h2stoppel— Civil and Peienue Courts 
—Jurisdiction. 

Held, thattho mete fsict of a plairUifi in n suit for ejectment in a Civil Court, 
having on a previous occasion applied to the Rovenue Court f ^r the ejectment of 
the defeodaoc would not estop him from as-^erting that the defendant was unlaw- 
fully in possedsion, that is, as a trespasser. 

[P., 22 A, 93: 35 A. U (171 = 10 A-L.J. 408= 17 Ind. Gas. 376 (377) ; R.,10A.LJ. 85 
(86) =15 lod. Gas. 303.] 

The plaintiff in this case was the purchaser of the rights of the 
mortgagor in certain property which was the subject of a usufructuary 
mortgage. The defendant, Zubeda Bibi, was the representative in interest 
of the mortgagees. The plaintiff redeemed the mortgage by deposit of 
the whole mortgage-money in Court, and obtained possession of the 
mortgaged property witn the exception of four plots of land on which bho 
mortgagee during the continuance of the mortgage had planted trees. The 
plaintiff accordingly brought the present suit for the recovery of these 
foj^ plots. 

* Second Appeal, No. 196 of 1899 ; from a decree of Maulvi Syed Jafar Husain Khan, 
Subordinate Judge of Gorakhpur, datoi the 3l8t December. 1898, confirming a decree of 
Mr. H* David, Munsif of Basti, dated the 6th November, 1897, 
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The Court of first instance (Munsif of Basfci) decreed the plaintiff’s 
claim. The defendant appealed and urged, inter aha, that tbe suit was 
not cognizable by a Civil Court b0cau‘56 on a former occasion the plaintiff 
had sought to eject the defendant as [Si] a tenant by proceedings under 
tbe North-Western Provinces Rent Act, 1881. This was so ; but in those 
proceedings the Board of Revenue bad found that the relation of land- 
holder and tenant did not subsist between the parties, and had directed the 
plaintiff to seek his remedy in a Civil Court. The lower appellate Court 
(Subordinate Judge of Gorakhpur) dismissed the aopaal confirming 
tho decree of the Court of first instance. 

The defendant thereupon appealed to the High Court. 

Munshi Haribans Sahai. for the appellant. 

Pandit Moti Lai Nehnc (for whom Pandit Tej Bahadur Sapru), for 
the respondent. 


JUDGMENT. 

BanerJI, J. — This is an untenable appeal. The plaintiff respondent 
is the purchaser of the rights of two persons svho mortgaged certain pro- 
perty to the defendant appellant. The amount of the mortgage was 
deposited by him in Court. an«i was withdrawn by the mortgagee in full 
discliarge of the mortgage. The mortgagee delivered possession to the 
plaintiff of tho whole of the mortgaged property except a grove which is 
claimed in this suit. Tho Courts below have decreed the claim. Tbe first 
contention urged in this apoeal is that the suit is cognipsable by a Court 
of Revenue and not bv the Civil Court. That contention is based upon 
the argument that the plaintiff, by reasorj of nis having applied to the 
Revenue Court for tbe ejectment of the defendant under s. 36 of Act 
No. XII of 1881, is precluded from denying that the relationship of land- 
lord and tenant exists between him and the defendant. It appears that 
the plaintiff did issue a notice for the ejectment of the defendant under 
s. 36 of the Rent Act. That notice was contested, and in the result the 
appellate Court held that the plaintiff was not entitled to eject tho defen- 
dant under the proceedings taken by him in the Revenue Court. Tbe 
order of the Board of Revenue, whicn is the only order on the ^record of 
this case, is to tbe effect that tbe olaintiff ought to seek bis remedy in 
the Civil Court. From that order it is clear that the Revenue Court did 
not find that the relation of landlord and tenant existed between the parties. 
The mere fact [88] of the plaintiff having applied to the Revenue Court 
for the ejectment of the defendants does not estop him from asserting, as 
he has done in the present suit, that the defendant is unlawfully in pos- 
session, that is, as a trespasser. Tbe application made by the plaintiff in 
tbe Court of RevoQue did nob amount to anything more than an admis- 
sion which was rebuttable. In this case he asserted that the defendant, 
after having received the mortgage-money, bad no right to continue in 
possession of a pare of the prooer&y, and that she was thus in possession 
as a trespasser. \ suit brought upon such an allegation can only be 
brought in the Civil Court. It has been found that the relation of 
landlord and tenant does not exist between the parties. It was never 
stated in the pleadings that such relation subsisted between the parties. 
The only ground upon which the defendant contended in tbe Courts 
below that the suit was not cognizable by the Civil Court was the ground 
stated in the first plea in the memorandum of appeal to the lower appel- 
late Court, namely, the fact that the plaintiff had issued a notice of 
ejectment under s. 36 of Act No. XII of 1881. Upont he allegations 
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tnado ia this case and the findings of the Court below this was a suit 
which was exclusively cognizable by the Civil Court. The lower appel- 
late Court has found that the grove in question was planted during the 
time when the defendant was in possession as an usufructuary mortgagee, 
and that it is thus au accession to the mortgaged property. It has found 
that separate possession and enjoyment of the grove without detriment 
to the principal property is not possible. It has further found that the 
planting of the grove was not neces:<ary to preserve the property from 
destruction, forfeiture, or sile, and that the grove was not planted 
with the consent of tlie mortgagor. Oonsequently under s. 63 of 
the Transfer of Pronerty Act the mortgagor is entitled to obtain 
delivery of possession over the accession made to the mortgaged pro- 
perty. It is true that the lower appellate Court in its judgment uses 
the word plaiiitifi wheu referring to the question of consent ; but 
having regard to the fact that the Court in distinct terms referred 
[86] to the provisions of the second oaragraph of s. 63, and that it 
was considering whether all the conditions mentioned in that section 
applied, it is clear that the Court meant to find that the grove was not 
planted with the consent of the original mortg-tgors. Upon the findings 
of the lower appellate Court the second contention raised in this appeal 
cannot be sustained. It is urged, lastly, that the plaintiff ought to have 
sued for redemption of the mortgage. It has been found, and it is a fact 
which was evidently admitted on the pleadings, that the defendant receiv- 
ed the whole of the mortgage money in full satisfaction of the mortgage. 
That being so, there has beau a redemption of the mortgage, and as the 
bulk of the property has been restored to the representative of the mort- 
gagor, the only suit which the plaintiff, as such representative, had to 
bring was a suit for recovery of possession of the property which was 
withheld (rom him. I dismiss the appeal with costs. 
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APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Aikman. 


Dhani Ram { Defemlant ) v . Chaxurbhuj and another 

[loth July. 1899.] 

Civil Procedure Code, s. 2 i 4 —^^ecution of decree^Questions for the Court executing 

the decree Snle in execution — Suit by decree holder and judgmenUdebtor against 

auction purchaser to set a^ide sate alleging an uncertified adjustment of the decree 

prior to the sale. 

Held that the provision of s. 244 of the Code of Civil Procedure disallowing a 
separaie] suit to determino questioriB arising between the parties to the suit in 
which a decree has been panned and bearing upon the execution thereof, operates 
not only to prohibit a suit between the parties and their representatives, but also 
a suit by a party or his representative against ao auction purchaser in execution 
of tbo decree, the object of which suit is to determine a question which properly 
arose between the parties or their representatives relating to the execution, 
discharge or satisfaction of tbe decree. Basd Ramy. Fatlu (1), and Prosunno 
Kumar Sanyal v. Kah Da aSanyal (2) referred to. 

• First Appeal from order No. 46 of 1899 from an order of W. F. Wells, Esq,, 
dstriot Judge of Agra, dated the 6th May 1699. 

(1) 3 A. 146. 13) 19 0. 688, 
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[R., 24 A. 239 (240» = 22 A.W.N. 1902 49; 26 A 447 (459 460)*1 A.L.J. 65 = A W.N. 
(1904) Cl ; 34 M. 417 (420: =8 Ind. Cas. 429 = 21 M.L J. 928 1932) = 9, M.L.T. 152 
054j=l910 M W.N. 662; 11 Bom. L.R. 699 (705) = 3 Ind. Cas. 763.] 

[87] The facts of this case sufficiently anpear from the judgment of 
Aikm«]n, J. 

Pandit Sundar Lai, for the appellant. 

Babu Jogindro Nath Chaudhri (for whom Munshi Gulzari Lai), for 
the rtsiiondents. 

JUDGMENT. 

Blair, J. — The plaintiffs’ suit, out. of which this second aopeal 
arises, is a suit by a decree-holder and a judgment-debtor as plaintiffs 
against an auction-purchaser at a sale in execution of a decree in which the 
plaintiffs occupied the position I have mentioned on the ground that 
an adjustment bad been arrived at between them before sale. The Court 
of first instance dismissed the suit of the plaintiffs, applying the 
provisions of s. 244 of the Code of Civil Procedure. The appellate 
Court reversed that decision and remanded the case under s. 562 of 
the Code of Civil Procedure for decision upon the merits. It is against 
that order of remand that the present appeal is brought. The ground taken 
by Pandit Sundar Lai, who appears for the appellant, is that the Court 
of first instance was right in applying s. 244 as a bar to this suit. That 
practically is the substantial ground of appeal. The fact alleged is, that 
the plaintiffs had really effected an adjustment, which, if duly certified to 
and sanctioned by the executing Court, would have pub an end to the 
suit in the execution proceedings. It was manifestly the duty of the 
decree-holder under s. 258 of the Code of Civil Procedure to certify such 
adjustment. It was open to the judgment-debtor, upon the decree-holder 
failing to perform that duty, to protect himself from the further execution 
of the decree by himself certifying to the Court the fact of such adjustment, 
whereuDon due notice would have been given to the decree-holder to show 
cause why the adjustment should not be recorded as certified. .\s a matter 
of fact neither party took the course which is imposed upon one, anri, ia 
case of his default, is allowed to the other, by that section. The consequence 
was that the sale proceeded and the defendant became a purchaser. It is 
DOW sought to set aside that sale. Apart altogether from authorities to 
[88] which I am bound to conform, it does seem contrary to elementary 
principles of right and justice to allow two persona, either of whom 
could liave prevented the sale, to pub their hands in their pockets till the 
sale was over, and then to proceed against an innocent auction-purchaser 
by suit in order to set aside the sale which ought never to have taken 
place. However, we have abundant authority in the Fall Bench decision 
of this Court in Basti Ram v. Fattii (1), and the decision of the Privy 
Council in Prosunno Kumar Samjal v. Kali Das Sanyal (2). The only 
distinction that apnears to us which could possibly be urged between 
this case and those that have been decided is that the sole defendant 
here is the auction-purchaser, and it has been contended before us 
that upon that fact the provisions of cl. (c) of s. 244 of the Code 
of Civil Procedure do nob apply. In my onicion the question as to the 
fact and propriety of this adjustment did arise between the parties to 
the suit in which the decree was passed, and ought to have been by them 
decided in the executing Court as provided for by s. 244. I would 

(l) 8 A. 146. (2) 19 C. 683. 
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allow this appeal, and, setting aside the order of remand by the Court 1899 
below, restore with costs the decree of the Court of first instance. July 15. 

Aikman, J. — I am of the same opinion. Tlie suit out of which tliis 
appeal arises was brought to set aside an auction sale held in execution of Appel- 
a decree on a mortgage. The plaintiffs are the decree-holder and the judg- LATE 
ment-debtor in the mortgage suit. The defendant, who is the appellant CiVIL. 

here, is the aucLion-purchaser of the mortgaged property. It appears 

from the statement of facts that on the 10th of March, 1898, the decree- 22 A. 86 = 
holder and the judgment-debtor in the mortgage suit entered into an A.W.N. 
arrangement, whereby the judgment-debtor executed a fresh mortgage in (^899) 184. 
favour of tlie decree-holder m adjustment of tlie decree which the latter 
had obtained upon the previous mortgage. Neither of the patties took 
any steps to have this adjustment ceicified to the Court, whose duty it 
was to execute the deciee. For anything we know’ to tho contrary, the 
agreement entered into betw-een the decree-holdor [89] and the 
judgment-debtor may havecome within the provisions of the second para- 
graph of s. 257-A of the Code ui Civil Procedure, and may have reouired 
the sanction of the Court. The 21st of March, 1898, was the date fixed 
for the sale which, under tlie provisions of s. 320 of the Code of Civil Pro- 
cedure, imd been transfenod to the Collector. On that date the son of the 
decree-holder presented an application to the ofiicer condueting the sale, 
asking him to stay the sale on the ground that the decree had been 
satisfied. That officer refused the prayer of the applicant. The pro- 
perty was sold, and was purchased by tlie appellant before us. The 
judgment-debtor applied under s. 311 of the Code of Civil Procedure 
to have the sale set aside. That application was refused, and no ap- 
peal was preferred against the order of refusal. The Court of first 
instance held that the present suit was barred by the provisions of s. 241 
of the Code, and on that ground dismissed it. On appeal the learned 
District Judge came to the conclusion that s. 244 did not apply to the 
case, set aside the decree of dismissal, and remanded the suit for decision 
on the merits. The defendant appeals against this order of remand, 
contending that the decision of tho first Court was right. In my judg- 
ment the suit is clearly barred by s. 244. Tho case is, in my opinion, 
governed by the decision of tiie Full Bench of this Court in Bash Barn v. 

Fattu (1). That was a case in which a judgment-debtor, whose property 
bad been sold in execution of a decree, brought a suit against the auction 
purchaser to have the sale set aside on the ground that the property, an 
occupancy tenure, could not be sold in execution. The Full Bench held that 
the provisions of s- 244 disallowing a separate suit to determine questions 
arising between tbe parties to the suit in which a decree bad been passed 
and bearing upon tbe execution, discharge or satisfaction of tho decree, or 
stay of tbe execution thereof, operated not only to prohibit a suit between 
the parties and their representatives, but also a suit by a party or his 
representative against an auction purchaser in execution of tbe [90] decree, 
the object of wbich suit is to determine a question which properly arose 
between the parties or their representatives relating to execution, disebargo 
or satisfaction of the decree. If the question he of this nature in this suit 
it is one which by s. 244 must be dotormiued by order of tbe Court exo- 
outing the decree and not by a separate suit, and it is immaterial whether 
the party did or did not raise it prior to the auction sale in execution pro- 
ceedings. If he did not, “suit is not the^ remedy which the Legislature 
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has provideJ.” These remarks in my jungmenfc apply clearly to the pre- 
sent case. A purchaser at an auction sale held in execution of a decree is 
entitled to take it for granted that questions as to wliether the decree 
under execution is or is not barred by limitation, as to whether the pro- 
perty advertised for sale is or is not saleable under the decree, and as to 
whether the decree has or has not been satisfied, have been decided by the 
Court executing the decree. If a suit like the present were held to be 
maintainable against an auction-purchaser, it would have a most injurious 
effect upon auction sales. If parties will not adopt the course provided 
by law for deciding whether a decree has or has not been satisfied, they 
cannot take advantage of their own laches and neglect of the law to harass 
an innocent auction-purchaser. I concur in the order proposed. 

Ajipeal decreed. 


22 A. 90 = 19 A.W.N. (1899) 188. 

APPELLATE CIVIL. 

Before Mr. Justice Knox, Aciirxq Chief Justice. 


Muhammad Baqar (Defendant) v. Mango Lal (Plaintiff).'* 

L26th July, 1899.] 

himitatiaiv^Act No. XV of 1877 {Indian Limitation Act), sch. ti, art. 120 — Suit by 
auciion.purchaser of mortgaged property to cancel a perpetual lease granted by the 
mortgagor in contravention of a covenant in the mortgage. 

During the contiDuance of a mortgage which contained a covenant against 
alienation of the mortgaged property, tbe mortgagor made a perpetual lease 
of that property. Tno mortgagee brought a suit on bis mortgage, and 
[913 having obtained a decree, put the mortgaged property up to sale. Tbe 
aucuion purchaser oi the mortgaged property on becoming aware of the existence 
of the perpetual lease, sued for its concellation and for a declaration that the 
defendant bad no right to interfere wither obstruct the plaintiff in respect of tbe 
property in question. Beld, that the limitation applicable to such suit was that 
prescribed by art. 120 of the second schedule tu the Indian Limiiation Act, 
1877, and not that prescribed by art. 91 or art. 95. The mam prayer of 
tbe plaint was for a decree declaring and establishing the plaintiff’s title and the 
prayer for cancellation of the lease could be treated as merely subsidiary to the 
main relief asked. Pachamuthu v. Chinnappan (1) and Uma Shankar v. Kalka 
Prasad (2) referred to. Din Dial v. Bar Narain (3) followed. 

[R., 26 M. 410 (416); 1 C L J. 73 i80) ; 7 Cr.L.J. 09 (91) = 10 O.C. 337 ; 15 lod. Gas. 
"eig {S20) = 5 S.L R. 240.] 

The facts of this case suflicieotly appear from the judgment of tbe 

Court, ® 

Maulvi Ghulam Mvjtaha, for the appellant. 

Mr. B. E. O'Conor, (or the respondent. 

JUDGMENT. 

Knox, Acting 0. J. — The suit out of which this second appeal arises 
was brought by one Mango Lal, who is now respondent, on the basis of a 
bond executed by Fa; 2 al Husain. The bond is said to have been execut- 
ed on the lat of July, 1889, in favour of the predecessor in interest of tbe 
plaintiff, and to have been followed by a second bond executed by the 
same person and in favour of the same ancestor of the plaintiff. On the 
26th of January 1890, a suit was brought upon these bonds, and a decree 

* Sdcoud Appeal No. 777 oi 1898 from a decree of B.«bu Baijoach, Rai B ihadur, 
Additional Judge of Saharanpur, dated tbe 5th July 1898, confirming a decree of Maulvi 
Shah Amjadullah, Munsif of Saharanpur, dated ihe 27th July 1897. 

(1) 10 M. 213. (2) 6 A. 75. (8) 16 A. 73. 
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obtaioed for the enforcoment of the hypothecation lieo on the 28th of 
March 1891. The plaint in that case was hied hy the father of the present 
plaintiff. He died before the cbse of the suit. The plaintiff and his 
brother obtained a decree under s. 89 of Act IV of 1882, on the 25th of 
June 1892, and in execution of the decree the entire hypothecated property 
was brought to sale. The plairitiff purchased the property when it was put 
up for sale, and the date of his purchase was the 20th of August 1891. 

It appears that on the 7th July 1890, Fazal Husain executed a perpe- 
tual lease in respect of a portion of the hypothecated property in favour of 
Muhammad Baqar. 

[92] The plaintiff contends that the execution of this lease was in 
contravention of a coyenant not to alienate, which was contained in 
the mortgage-deed executed by Fazal Husaiu in favour of Bhagwan 
Das, and accordingly prays in this suit that the lease be declared null and 
void. 

The date on which the cause of action accrued is entered in the plaint 
as November 1896, and is set out as being a decision which the Revenue 
Court gave against the plaintiff when he tried to realize rent from his 
tenants and found himself opposed by Muhammad Baqar. 

The learned Judge found that the suit was within time and rejected 
the defence set up by the appellant that limitation barred the claim. He 
also found that the lease was in contravention of the covenant contained 
in the mortgage-deeds of 1889 and 1890, and granted the respondent the 
decree prayed for. 

It is now contended before me in appeal that the suit is barred by 
limitation, as the article which applies is either art. 91 or 95 of the 
second schedule of Act No. XV of 1877. It is also contended that the 
respondent was aware of the lease on the 5th of July 1893, the date on 
which Mango Lai, plaintiff', in his defence ffled by him in answer to a 
suit brought by one Musammat Saidunnissa, expressly made mention of 
this lease, and time began to ruu from that date ; and lastly, that, even if 
art. 120 of the above named schedule is the article which governs the 
case, then also lime began to run from the date of the execution of the 
lease, the 7th of July 1890, and in this event also the suit brought was 
beyond time. 

The learned Judge held that the article which governs the suit was 
art. 120 and the right to sue did not accrue to the plaintiff until he 
purchased the property in August 1891. In support of iiis judgment I 
have been referred to the case of Pachamuthu v. ChinnappaniX). The diffi- 
culty about applying that precedent is that in that suit tbere was no prayer 
that the deed which preju Heed the plaintiff’s title might be cancelled 
[93] or sot aside. I was also referred to the case of Uma Shankir v. 
Kalka Prasad (21. This is more in point, for the relief claimed by the 
plaintiffs was proprietary possessions by ostablishiuent of ownership and 
by removal of the defendants’ opposition based on the collusive mortgage. 
The learned Judges in that case held that the suit was not for relief on 
the ground of fraud, but for por^session of property by right of auction 
purchase. Similarly in the case before me the prayer is for a declaratory 
decree declaring and establishing the plaintiff’s title, and also declaring 
that the lease of the 7th of July 1890, is null and void. I think the suit 
before me may be considered as one in wliioh I should follow the prin- 
ciple laid down in the ruling just qu»te 1 of this Court. 1 find that my 
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brother Aikmao in Din Dial v. Har Narain (1), had a similar point to de- 
cide, and held that the prayer for the oancelment of the deed, which was in 
the plaint before hina, could be treated as merely incidental to the main 
relief asked. In the present case I too would treat the subsidiary prayer 
in the declaration prayed for as purely subsidiary. What the plaintiff 
wants is a declaration that the shadow cast upon his title may be disper- 
sed. It is ocherwiso nothing to him whether the lease between Fazal 
Husain and Muhammad Baqar is or is nob binding upon those who were 
parties to it. Accordingly, following if, I dismiss the appeal with costs. 

Appeal dismissed. 


22 A. 93 = 19 A.W.N. (1899), 193. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Hamid All Shah {Plaintiff) v. Wilayat Ali {Defendant).'^ 

[2nd August, 1899.] 

Act No. XU oj 1881 {N. R'. P. Pant Act}, ss 36, 96 (b) — Ap 2 ^licattoii for ejectment as a 
tenant ^Subsequent suii for ejectment as a trespasser — Estoppel Lwil and 
Revenue Conrls— Jurisdiction. 

Seld that the fact that a piaiDtifl in a civil suit for ejectment of an alleged 
tres^paseer bason a previous occasion taken proceedings against the {94J defendant 
uodsr 8. 36 of the Runt Act, 186 1 . is not of necessity fatal to the suit in the Civil 
Court. Baldeo Singh v. hndad Ah (2), and Deo Narain Rai v. Sheo Charan 
Rat (8) distinguished. Zubeda Bibi v. Sheo Charan (4) followed. 

CR.,35A.14 (171 = 10 A.L.J. 403 ('411) = 17 Ind. Gas 376 (377); 10 A.LJ. 86 = 15 
Ind. Gas. 303.] 

The facts of this case sufficieolly appear from the judgment of the 
Court. 

Munshi G^ulzari Lai, for the appellant. 

Babu Jegindro Nath Chaudhri (for whom Babu Harendro Krtshna 
Mtikerji), for the respondent. 

JUDGMENT. 

Aikman, J. — This appeal arises out of a suit which was brought by 
the appellant to eject the defendant from certain plots of land as being a 
trespasser. The Court of first instance decreed the plaintiff’s suit. 
The lower appellate Court reverse*! that decree and dismissed the suit 
upon the ground that it was not cognizable by the Civil Court. It 
appears that tlie plaintiff issued a notice to the defendant under 
8. 36 of the North-Western Provinces Rent Act, 1881, seeking to eject 
him from the land in suit. The defendant made an application to 
the Assistant Collector contesting his liability to be ejected. He con- 
tended in this application that he was not the plaintiff’s tenant, 
but was himself the owner of the land. The Assistant Collector came to 
the conclusion that the present plaintiff, Hamid Ali Shah, had proved his 
ownership of the land, and upon that finding maintained the notice of 

• Second Appeal No. 278 of 1899, frrm a decree o( Rai Pandit Indar Narain. Sub- 
ordinate Judge of Parrukhabad. dated the 10th January 1899, reversing a decree of Babu 
Hari Mohan Baoerji, B.A.. Munsif of Farrukbabad, dated the Slat August 1898. 

(1) 16 A. 73. (2) 15 A. 189. 

(3) 13 A.W.N. (1893) 166. (4) (1899) 22 A. 83. 
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ejeobment The defendanb aopeaied to the Commissioner, who pointed 
out that the hndins of the Assistant Collector in favour of the plaintiff’s 
ownership of the land was not sufficient to give the Revenue Court juris- 
diction. Phe Commissioner held that the relation of landlord and tenant did 
not exist between the parties, and reversed theorder of the Assistant Collect- 
or, holding that the case was “ essentially one for the Civil Court.” The 
learned Subordinate Judge refers to atiecision of Burkibt, J.. in BaUeo Singh 
y. lyndad Ali{l). That decision. I may mention, was followed bv me in the 
case of X>co Narain Rai /. Shco Charan Rat (2). But the circumstances 
LyoJ of 6ho cases with in these two decisions were entirely different 
from those of the present case. The plaintiffs in both those cases had 
endeavouro.l to ejecrt the defendant by taking action under s, 36 of the 
. Rent Act. bur. the Revenue Court had. on the defendant's objection, held 
that the defendaiu was a tenant with right of occupancy. Under these 
oircumatances, my brotlier Burkitt and I held that no suit was maintain- 
able in a Civil Court to ^ject the defendant as a trespasser. That this 
view is right is quite evident from the provUions of s. 96, clause (i) of 
the Rent Act, although that was not referred to in our judgments. The 
present case is on all fours with an unreported case decided by my brother 
Banerji— Second Appeal No. 196 of 1899, decided on the 12th July 1899.* 
In that case, as in this, the Revenue Court held that the relation of landlord 
and tenant did not exist between the parties. With the following 
passage of the judgment, I fully concur : — " The mere fact of the plaint- 
iff having applied to the Revenue Court for the ejectment of the defend- 
ant does not estop liim from assorting, as be has done in the pres- 
ent suit, that the defendant is unlawfully in possession, tiiat is, as a 
trespasser.” 

In ray judgment the suit was cognizable by tbo Civil Court. I there- 
fore allow the aopaal, and, reversing the decree of the lower appellate 
Court, remand tlie suit to that Court under the provisions of s. 562 of the 
Code of Civil Procedure, with directions fo readmit the appeal under if-s 
original number on the register, and uroceed to dispose of the remainiug 
grounds raised in the memor induin of appeal to it. Tim appellant will 
have the costs of this aopeal. Other costs in the case will abide the 
event, 

Appeal decreed and cause remanded. 


22 A. 96=^19 A.W.N. 1899) 194. 

[96] APPELLATE CIVIL. 

Before Mr. Justice Knox anrf Mr. Justice Banerji. 

Balhir Singh and another {Pliintiffs) v. The Secuetaky 
OF State for India in Council {Defendant).) 

f9tb August, 1899.] 

Construction of document — Qrnnt of land — Prestimption as to houndaries where grantis 
describee as boiinded bfi a river or a road - Meaning of ‘‘riuer.” 

If land adjoining a bicb-vvav or river is granted, the half of the road or the 
half of the river i-i proRumeil to pasR. unless tljuro is something either in the 

• Sinro reported, Vide 22 A. 88. 

t First Appeal No 96 of 1896 from an order of B. Lindsay, Esq., Subordinate 
Judge, Dehra Dun, dated the I4tb December 1895. 

(1) 16 A. 189. (2) 13 A.W.N. (1893) 166. 
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language of the deed or in the nature of the subject-matter of the grant, or in the 
surrounding circumstances, sufficient to rebut that presumption ; and this, though 
the measurement of the property which is granted can be satisfied without 
including half the road or half the bed of the river. Jind although the land is 
described as bounded by a river or a road, and notwithstanding that the map 
which is referred to in the grant does not include the half of Ihe river or the road. 
And this rule of construction cannot be departed from merely because it is shown 
that it would have been to the interest of the grantor to retain half the bed of 
the river. This rule of construction applies equally whether the subject matter 
be a grant from the crown or a subject. MichUthwaite v. Newlay Bridge Co. (1), 
Ecroyd v. Coulthard (2), and Lord v. The Commissioner for ihe City of Sydney (3), 
followed. 

[R., 35 M. 28 (32) = 8 Iad. Cas. 175 = 20 M.L.J. 879 = 9 M.L.T. 44.] 

This was a suit for the demarcation of the western boundary of the 
plaintiffs’ estate. The plaintiffs were owners of two villages known as 
upper and lower Ghamandpur. These villages originally formed part of a 
Government grant of land made to the widow of Caotain William Raynor, 
V.C.. and one of the boundaries of that grant, the boundary in question 
in the present suit, was the bed of a hill stream called the Jakhan Rao. 
The plaintiffs claimed that the original grantee was in possession of the 
Jakhan Rao up to the line of mid-stream, the western boundary of the 
grant being described as the Jakhan Rao. They claimed that possession 
of the villages purchased by them had been always held according to the 
boundary alleged. The plaintiffs did indeed admit that inl883 the Forest 
Department set up boundary pillars on the east bank of the Jakhan Rao 
and that on a dispute arising as to the boundary, the question had been 
decided again8t[973 them by the Collector, but they claimed to have always 
remained in possession notwithstanding that decision and that theCollecfcor s 
ordercould nob affect their rights. The defendant pleaded that ever since the 
erection of the boundary pillars on the left bank, the Forest Department 
had been in possession, and that the suit was barred by limitation. It was 
denied that any portion of the Jakhan Rao was included in the original 
grant and it was further alleged that the plaintiffs’ nredecessor had com- 
promised her claim to the Rao by accepting an additional grant of 400 
acres. 

The Court of first instance (Subordinate Judge of Dehra Duo) dis- 
missed the plaintiffs’ suit, holding that the nresumption as to the boundary 
being the middle line of the bed of the Jakhan Rao. applied only in cases 
where Government makes no claim to the soil of a river bed — not in cases 
like the present where the Government claims the whole of the river bed 
as of right and as being the proprietor of all the land in Dehra Dun. The 
Court also found that the area of the original grant would be made up 
without including half the bed of the Jakhan Rao, and that therefore the 
boundary set up by the defendant was correct. 

The plaintiffs appealed to the High Court. 

The Hon’ble Mr. Conlan and Pandit Sundar Lai, for the appellants. 
Mr. E. Ohamier and Mr. A. E. Rijves, for the respondent. 

JUDGMENT. 

Knox and Baneeji, JJ. — The plaintiffs-appellants are the owners of 
certain villages in the district of Dehra Dun, which originally formed part 
of a grant made by Govemmonb to the widow of Captain Raynor in 1865. 


(l) (1886) L.R. 33 Ch.D. 133 (2) L.R. (1897) 2 Ch- D. 554. 

(3) (1859) 12 Moo. P.C. 473. 
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To the west of those villages lies a hill stream called the Jaklmn Rao. and 
to the west of the stream is a forest belonj'iag to Grovernment. 

It is alleged on behalf of the plaintiffs that the western boundary of 
their villages extends to the mid-stream of the Jakhan Rao. and that they 
are thus the owners of one-half of the bed of the stream. On behalf of the 
defendant it is asserted that the western limit of the plaintiffs’ villages is 
the eastern bank of the Jakhan Rao, and that the whole of the bed of that 
stream belongs C983 to the Government. An order to that effect was pass- 
ed by Mr. Church, Superintendent of Dehra Dun, on the 26th February 
1883. 
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The present suit lias been brought by the plaintiffs to have the 
western limit of their grant determined, and for a declaration that their 
property extends to the mid-stream of the Jakhan Rao. 

^ The defendant denied the title set up by the plaintiffs and pleaded 
limitation. 


The Court below has dismissed the claim. 

The sanad of grant in favour of Mrs. Raynor is printed on cage 5 of 
the appellants' book, and is dated the 3rd of August 1865. By it the 
Government of the North-Western Provinces. *’ io consideration of the 
good services performed by the late Captain William Raynor, V. C.. of the 
Veteran Battalion, one of the gallant defenders of the Delhi Magazine in 
1857,” granted to '* his widow and to his-beirs, representatives and 
assigns, the proprietary right rent-fee in perpetuity in the tract of land 
measuring 2,000 acres.” Tne boundaries of the land are specified, the 
western boundary being ” Jakhan Rao." 


It is contended on behalf of the plaintiffs tliat the legal effect of this 
conveyance was to pass to Mrs. Raynor the bed of the Jakhan Rio usque 
ad medium filum. 

The rule of law on the subject was laid down by Cotton. L. J., in the 
well-known case of Micklethwaite v. Neuday Bruhje Co. (1), in the following 
terms : — “ In my opinion the rule of construction is now well settled, that 
where there is a conveyance of land, even although it is described by re- 
ference to a plan, by colour, and by quantity, if it is said to bo bounded on 
one side either by a river or by a public thoroughfare, then on the true 
construction of the instrument half the bod of the river or half of 
the road passes, unless there is enough in the circumstances, or 
enough in the expression of the instrumont to show that that is 
not the intention of the party. It is a presumption that not [99] only 
the land described by raetps and hounds, but? also half the soil of the 
road or of the bed of the river by which it is bounded, is intended to 
pass, but that presumption may be rebutted.” This rule has been 
followed in subsequent cases, of which we may only mention the recent 
oi Ecroyd V. Coulthard {2). The Court below refused to apply it to 
the present case on the ground that it is not applicable to a case in which 
the Crown lays claim to the soil of the bed of a river. We are unable to 
agree with this view which the learned counsel for the respondent has 
conceded to be erroneous. In Lord v. The Commissiouer for the City of 
Sydney (3), it was hold that the grant by the Crown of land bounded by 
a creek passed the soil of the creek ad medium filum aquee, and that this 
rule “equally applies, whether the subject-matter be a grant from the 

(1) (1886) L. R 3.3 Oh. D- 133 (14.5). (2) L.R. (1897) 2 Ch. D. 564. 

(3) (1859) 12 Moo.P.C. 473. 
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Crown or a subject.” And the rulings fco which t-.he learned Judge has 
referred do not lav down a different view. 

It was, however, contended on beiiMlf of the respondent that the 
Jakhan Rao was nob a river, and that the rule of midstreana did not apply 
to it. With reference to this contention which, we may observe, was not 
raised in the Court below, we referred certain issues to that Court. Upon 
the findings on those issues the Jakhan Rao must be held to be a river. 
It has a perennial source, a bed and well-defined banks on either side: 
water flows in it for a part of the year, and it discharges i,tself in a 
continuous flow into another river, the Suswa. It has thus all the ele- 
ments which constitute a river to which riparian rights attach. The 
water, it is true, dries un, and the bed remains dry for several months in 
the year, but it is not necessary tl)ab “ water should tiovv in it continu- 
ally.” (See Tagore Law Lectures on the Law of Riparian Rights, p. 81, 
and the authorities cited chendn). We therefore hold that the Jakhan 
Rao is a river. It is so described in the wajib-ul-arzes of the villages 
through which it passes. It was treated as such in the reports of the 
revenue officers, and the parties and the Court below proceeded on 

[100] the assumption that it is a river. It is too late therefore now to 
contend that the presumption of law which arises in the case of rivers 
does nob apply to the Jakhan Rao. 

The presumption that by a conveyance of land abutting on a river the 
bed of the river ad viedium filum passes to the grantee may no doubt be 
rebutted, bub do any circumstances exist in this case which rebut the 
presumption ? The circumstances relied upon are, that the quantity of 
land granted is specified in the grant ; that when the land was measured 
and entered in the khasra the bed was not included in the measurement ; 
that in some of the maps the bed was not shown as a parb of the grant ; 
that as the bed yields lime-stones, which are a valuable source of income, 
it would have been to the interest of the Government to retain the bed and 
it is nob likely that it was intended to bo conveyed hv the grant. All these 
arguments are fully met by the observations matle by Lopes, L.J.and Cotton 
L.J., in Micklethxvaitc v. Newlay Bridge Co , Lord Justice Lopes said : — “If 
land adjoining a high-way or river is granted, the half of the road or 
the half of the river is presumed to pass, unless there is something either 
in the language of the deed or in the nature of the subject-matter of the 
grant, or in the surrounding circumstances, sufficient to rebut that pre- 
sumption, and this, though the measurement of the property which is 
granted can be satisfied without including half of the road or half of the 
bed of the river; and although the land is described as bounded by a river 
or a road, and notwithstanding that the map which is referred to in the 
grant does not include the half of the river or the road.” And Cotton, 
L. J., observed : — “ When the rule is once established as a rule of con- 
struction, we are not at liberty to depart from it merely because it is 
shown that it would have been to the interest of the vendor to retain 
the half of the bed of the river.” As in that case, so in this, there 
is nothing in the language of the sanad, or in the nature of the pro- 
perty, or in the surrounding circumstances to exclude the presump- 
tion of a grant of a half of the bed of the Jakhan Rao to Mrs. Raynor. 

[101] On the contrary, it appears from a memorandum, dated the 14th 
April 1874, on the recently settled boundaries in the Dun Forests, for- 
warded by the Conservator of Forests to Captain Bailey, Superintendent, 
Forest Surveys, that it was declared by the Forest authorities that “ the 
centre of the Jakhan Rao constitutes the boundary between the 
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Goverament forests and the several grants." {cf. appellants' book. p. 17). 
It was urged by the learned counsel for the respondent that had it been 
intended to make a. grant to Mrs. Raynor of any portion of the bed of the 
Jakban Rao, the Forest Ofticers would not have raised objections, so far 
back as 1877, and asserted that the western bouudarv of the grant was 
the eastern bank of tbe Rao. This argument has no doubt much force, 
and it derives support from the correspondence printed on naeo 17 of the 
appellants' book. It must, however, be reraembere 1 bhar. the grant had been 
made twelve years before, i.e., in 1865. In 1871, Mrs Raynor asserted 
that her boundary extended into the bad of the Jakhan, and that she 
bad been taking lime-stones from it for five years nreceding the date of 
her letter. It has been proved by the oral evidence adduced in the case, 
and specially by that of Mr. Ravrmr, that pillars wore erected shortly 
after the grant along the middle of the bed of the river, and that lime- 
stones were appropriated by Mrs. R-iynor and her son. The statement of 
Mr. Reynolds that permission was obtained from Forest Officers by 
Mrs. Raynor for burning lime is contradicted by that evidence. The inability 
of Mr. Reynolds to produce any application for permission very much 
weakens his statements (see correspondence p. 11, respondent’s book). 
Mr. Reynolds has admitted in his deposition that be was not aware of any 
facts which would prove actual possession of the Rao. Tbe same may be 
said of the evidence of the other witnesses for tbe defendant. It has been 
fully established that in spite of the objections of the officers of the 
Forest Department, Mrs. Raynor and her successors in title remained in 
possession of the bed of the Rao. and prevented Government contractors 
from taking lime-stones from it. Tbe possession of Mrs. Raynor is 
[ 102 ] admitted, even in Mr. Churcli’s order of the 26th of February 1883 
(pp. 18 and 19, appellants’ book). We are unable to agree with 
Mr. Ryves’ contention that this or«ler operates as res judicata. We are 
not satisfied on tbe evidence that the plaintiffs or their predecessors have 
been out of possession, that tfie deiendant has been in adverse possession, 
and that the claim is beyond time. 

A faint attempt was made to show that Mrs. Ra\ nor relinquished all 
claim to the bed of the Jakhan Rao on obtaining 400 acres of land. But 
there is no satisfactory evidence to connect the grant of the 400 acres 
with the claim to the land now in question. Mr. Raynor has stated 
that it had reference to another claim which his mother had against 
Government. 

We hold that the western boundary of the plaintiff’s property is the 
centre of tbe bed of the Jakhan Rao, and that the plaintiffs are entitled 
to a declaration to that effect. 

We allow the appeal, set aside the decree of the Court below, and 
decree the claim with costs in both Courts. 

Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Jiistice Knox and Mr. Jitstice Aikman. 

Qurban Husain (Plaintiff) v. Chote and others (Defeyidants) .* 

[9th August, 1899.] 

Muhammadan Law — Pre-emption —Shias and Sunnis — Pre-emption claimed on ground 
of mcinage ^Vendors and vendee Sunnis, pre-emptor a Shia. 

Held that a Muhammadan of the Shia sect could not maintain a claim for 
pre-emption based on the ground of vicinage under the Muhammadan law when 
both the vendors and the vendee were Sunnis. Go6ind Dayal v> Inayat ullah (l)t 
and Pir Bakhsh v Sughra Bibi (2) referred to- 

[R.. 30 A. 372 (374) = 5 A L.J. 414=A.W.N. (1908) 153; 32 C. 982 (986)=9 C.W.N. 
826.1 

The facts of this case sufficiently appear fiom the jurlgment of 
Aikman, J. 

Maulvi Karamat Husain, for the appellant. 

Maulvi Gh^dam Mujtaba, for the respondent. 

JUDGMENT. 

[1031 Aikman, J. — This appeal arises out of a suit brought to enforce 
a right of pre-emption based on Muhammadan law and custom. 

The plaintiff's suit was dismissed by the Court of first instance, 
which held that the plaintiff had no right to pre-empt tbe property sold. 
This decision was, on appeal, affirmed by the Subordinate Judge. 

The plaintiff comes here in second appeal and the sole question for 
decision is whether, under the circumstances of the case, the plaintiff- 
appellant has a right of pre-emption in respect of the property sold. 

The plaintiff and the vendors are neighbours residing in the town 
of Koil in which the house property sold, and claimed in this suit, is 
situated. The plaintiff claims to be allowed to pre-empt the properly 
sold on the ground of vicinage. The plaintiff is a Shia governed by 
the Imamiya Law, whereas the vendors are Sunnis governed by the 
Hanifeea law. The vendee is also a Sunni. Now by the Imamiya 
law, a neighbour, as such, has no right of pre-emption. It is admitted 
by the learned counsel who appears in support of the appeal that the 
plaintiff in this case might sell his house to anyone he likes, and that 
his Sunni neighbours could not successfully assert any right of pre- 
emption against him. But it is argued that, as according to the doctrines 
of the Sunni school, neighbours have a light of pre-emption, the 
plaintiff being a neighbour is entitled to take advantage of this right, 
even though he is not a Sunni. Ifi is admitted by the learned counsel 
on both sides that in disposing of this case the Court ought to be 
guided by the rule of justice, equity and good conscience. But whilst 
one side argues that it would be in accordance with that rule to let 
the plaintiff have the benefit of the law governing the defendant- 
vendor, the other side contends that it would not be consonant with 
that rule to do so. 

• Secnnd appeal No. 193 of 1897. from a decree of Rai Anant Ram. Subordioate 
Judge of Aligarh, dated the 17th December 1896. confirming a decree of M, Muhammad 
Shafi, M.A., Munsif of Aligarh, dated the 30th March 1896. 

(1) 7 A. 775. (2) 12 A. W. N. (1892) 34. 
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Very learned and able arguments were put forward by the counsel 
on either side in support of their respective positions. I do not propose 
to follow them in these arguments. For. admitting the appellant’s con- 
tention that the case should be governed by [lOi] the law of tlie school 
to which the vendor belongs, the learned counsel for the appellant 
has failed to satisfy me that, according to the doctrines of that school, a 
neighbour against whom a Sunni has no right of pre-emption has never- 
theless a right of pre-emption against the Sunni. In my judgment the 
principle of reciprocity lies at the root of the law of pre-emption. 

It is true that according to theHanifeea law it is not necessary that 
the pre-emptor should be of the same religion as the vendor. On p 477 
of Baillie’s Digest, 2Qd elition, that learned author says: — “Islam on the 
part of the pre-emptor is not a condition.” He goes on to say, “so that 
zimvices (e.e., infidels subject to and under the protection of a Muham- 
madan Goveroment) are entitled to exorcise the right of pre-emption a.s 
between i/iem.seh'es or against Mooslims.” Those words as between them- 
selves are to my mind an indication that though a person need nob be of the 
same religion as the vendor to entitle hin3 to take advantage of the 
Hanifeea law of pre-emption, he must yet belong to a class of persons 
against whom a right of pre-emption can be enforced. 

At p. 793 of his exhaustive judgment in the Full Bench case Gobind 
Dayal v. Inayat UUah (1) MahmoDd, J., observes: — “The rights and 
obligations create i by that law ii.e., the Muhammadan law of pre-emption) 
as indeed by every other system with which I am acquainted, must 
necessarily be reciprocal ” It has nob, I repeat, been shown to my 
satisfaction that it was ever the intention of the Hanifeea law to confer a 
right of pre-emption on a neighbour regardless of the fact that no reciprocal 
right could be enforced against him. 

The case relied on by tho lower Courts, namely. Pir Bakhsh v. 
Sughra Bihi (2), differs from the present case, for there the plaintiff and 
the vendor were both Sliias. whilst the vendee was a Sunni. But the 
following observation of the learned Judge who decided that case appears 
tome to be in point: — “Ido not think that any rule of justice, equity 
and good conscience exists that [105] would enable us to allow the 
plainiiff, who from the f^cb of lier being a Shia necessarily abhors the 
doctrines of tlm Sunni school, to take advantage of tho law of that school 
in regard to pre-emption, and to m lintain the pre-emi)tion suit, any moro 
than if the plaintiff stood in the position of the defendant-vendee she 
could be made liable to tho doctrine of the Sunni school if the present 
vendee stood in the position of the plaintiff pre-emotor.” For tho above 
reasons I am of opinion that this appeal cannot succeed, and I would 
dismiss it with costs. 

Knox, J, — I also am of opinion that this appeal must be dismissed. 
The plaintiff, now appellant, is a Muhammadan gentleman of the Shia 
faith. He says in his plaint that he has a right of pre-emption under 
the Muhammadan law and custom in respect of the house sold, the subject 
matter of the suit. 

The appellant has not proved tho custom alleged, and the solo 
question is whether ho has any right of pre-emption under the Muham- 
madan law. 

Now if by the Muhammadan law tho plaintiff moans the Imamiya 
doctrines, he has no standing, and ho sees this, and therefore urges that 
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the decision should be in accord with the doctrines of Abu Hanifa, and if 
nor. with these, still under the general rule of justice, equity and good 
conscience, which he considei's would award him his claim. 

His learned counsel addressed us very able arguments on this view of 
the question, but I think the question must be decided upon the general 
principles of Muhammadan law. 

The appellant is claiming what has been properly described as a weak 
right. He is trying to ulace a restriction upon liberty of transfer of pro- 
perty. It is for him to show that he is vested with some right or power 
to make such restrictions.' The Shia law gives him — a Shia — no such 
right under the present circumstances, and it is for him to show us that 
he can take advantage of the Sunni law, which he would be the first bo 
repudiate did it place any similar restriction upon himself. As he has 
shown no law or precedent to the above effect, I would hold that he has 
nob proved Cl96] the existence of any such right of pre-emption in him- 
self, and would dismiss the appeal with costs. 

Order. — Appeal dismissed with costs. 

Appeal dismissed. 


22 A. 106 = 19 A.W.N. ($899) 211. 

REVrSIONAL CRIMINAL. 

Before Mr. Justice Blair &nd Mr. Jicstice Burkitt. 

Queen-Empress v. Adam Khan and another.’^ 

[7th November, 1899.] 

Procedure — Complaint— Criminal Procedure Code, s. 203 — Dismissal of complaint^ 
Subsequent complaint arising out of the same matter. 

When a competent tribunal has dismissed a complaint another tribunal of 
exactly the same powers cannot re-open the same matter on a complaint made to 
it. N*lratan Sen v. Jogesh Chundra BhuUacharjee (1) and Komal Chandra Palv. 
Gourchand Audhikari (2) followed. Queen-Empress v. Puran (3) and Queen^ 
Empress v. Umedan (4) referred to. 

[Diss., 2 L.B R. 27 ; P., 28 M. 255 (2561 = 3 Cr. L J. 752 = 2 Weir 247 A : R . 28 C. 
652 (G69) iF.B.) ; 8 Or. L.J. 249 = 26 P.W.R. 1908 Or ; I N. L.R. 18 (20; ; D. 2‘J 
A. 7 ( 10 ) = 3 A.L.J. 562 = A.W.N. (1906) 245; 24 M. 337 '339j = 2 Weir 251 ; 29 
M. 126(I35) = 3 Cr. L.J. 274 = 16 M.L.J. 79=1 M.L.T 31 ; 5 A.L J. 137 = A. 
W.N. (1908) 67=7 Cr. L.J- 297 ] 

This was a reference, under s. 438 of the Code of Criminal Proce- 
dure, made by the Superintendent of Debra Dun through the Sessions 
Judge of Saharanpur. One Hira Lai brought a complaint against Adam 
Khan and Pandey Khan under s. 406 of the Indian Penal Code in the 
Court of an Honorary Magistrate. The Magistrate took the complainant’s 
statement and dismissed the complaint under s. 203 of the Code of 
Criminal Procedure. The complainant then made a similar complaint 
arising out of the same circumstances against the same men in the Court 
of a Deputy Magistrate. The Deputy Magistrate entertained the com- 
plaint and issued warrants for the arrest of the accused, who were pub in 
the lock-up. 

The case being brought to the notice of the Magistrate of the District, 
he made the present reference to the High Court with a view to having 
the order of the Deputy Magistrate set aside. 

• Criminal Reference No. 463 of 1899. 

(1) 23 C. 983. (2) 24 0. 286. (3) 9 A. 85. (4) 15 A.W.N. (18951 86. 
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Mr. C. Dillon, in support of the reference. 

Pandit Aloti Lai (for whom Babu Durga Gharan Banerji), for the 
complainant, Hira Lai. 

JUDGMENT. 

[107] Blair and Buhkitt, JJ. — Tins case has been referred to a 
■Divisional Bench upon the eround of the extreme probability tint similar 
cases occur and are likely to occur with greit frequency, and it is therefore 
important that there should be a clear decision of ibis Court upon the 
point at issue. The case comes before us upon a reference from tlie 
District Magistrate of Mussoorie, forwarded through the Sessions Judge of 
Saharanpur. It contains a recommendation that the proceedings in the 
Court below should be set aside as illegal. 

The facts are that one Hira Lai lodged a complaint before a Bench 
of Honorary Magistrates at Mussoorie against Adam Khan and others, 
charging them with criminal breach of trust under s. 406 of the Indian 
Penal Code. The Bench after examining the complainant dismissed the 
complaint upon the ground that the matter complained of was one which 
ought to be tried in a Civil and not in a Criminal Court. At a later period 
the same Hira Lai preferred precisely the same complaint in the Court of 
another Magistrate, who thereupon took cognizanceof itand issued warrants 
for the arrest of the accused. The warrants were executed. The accused 
were taken into custody, and remained there fora month before they were 
liberated by an order of a superior Court. It is upon the petition of the 
person so imprisoned that this reference, with the recommendation of the 
District Magistrate, has been forwarded to us. Mr. Dillon, who appears 
to support the recommendation, has cited to us two recent rulings of tlio 
High Court at Calcutta : one Nilrat'ni Sen v. Jogesh Ghwulra Bhuttachor- 
jee (1) and the other Konuil Chandra Pal v. Goar Chand Audhiknri (2) 
which simply follows the ruling in the previous case. We have also been 
referred by Mr. Dillon to a recent unroported decision of this Court iu 
Karim Bakhsh v. Adil Khan, decided by Mr. Justice Aikman on the 17th 
of June of the present year. The facts in the Calcutta cases are on all 
fours with those in the case which we have to decide. The rule laid down 
in those cases appears to us to be founded upon thoroughly satisfactory 
[108] reasons. The facts in the case decided by our brother Aikman in 
no way resemble those in the Calcutta cases, and our brother Aikman’s 
decision is nob inconsistent with the rule laid down in them. On the 
other hand, we have had cited to us the case of Queen- Bmpress v. Puran (3) 
and the case of Queen Empress v. Utnedan (4), in which it has been 
held that a Magistrate who has dismissed a comnlainb is nob thereby pre- 
cluded from himself entertaining again what is in substance the same com- 
plaint. That is the only authority upon which Mr. Durga Gharan relies. 
It does not, in our opinion, conflict with the rulings either of the Calcutta 
Court or of our brother Aikman. We think it utterly contrary to sound 
principles that one Magistrate of co-ordinate jurisdiction should, in effect 
and substance deal with, as if it were an appeal or a matter for revision, 
a complaint which had already been dismissed by a competent; tribunal of 
co-ordinate authority. For those reasons, we accept the recommendation 
of the District Magistrate and set asiJ -i the proceedings pending in the 
Court below. We desire it to bo distinctly understood that wo decide 

(1) 23 0. 983. (2| 24 C, 280. (3) 9 A. 85. (4) 15 A. W. N. (1898) 86. 
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APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice 

Banerji. 


Daulat Singh and another {Defendants) v» Jugal Kishore 

{Plaintiff).^ [lOch November, 1899.] 

Execution of decree— Civil Procedure Code. $. 'XA-k— Question " arising between tJie parties 
to tlce suit"— bale of property by the Collector as ancestral property —Suit to set 
aside sale on the ground that property was not ancestral. 

Ceitaiu property of a judgmeni-debtor having been sold by the Collector 
acting under s. 320 of the Code of Civil Procedure as being ancestral [109] property, 
the jadgment-debtor sued th^ decree-holder and the auction purchaser to have 
the sale set aside upon ihe two main grounds that the property was not ancestral, 
and tberelore could not legally be sold by the Collector, and that the real pur- 
chaser at tue auction sale waj the decree noider himself who had not obtained the 
leave of the Court to bid. deld that the questions thus raised wore questions 
arising between the parties to the suit within the meaning of s. 244 of the Coda 
of Civil Procedure and that the suit would not lie. Basti Ram v. Fattu (1) and 
Prosunno Kumar Sanyal v. Kali Das Sanyal (2), referred to. 

[R. 24 A. 239 (240) = 22 A.W.N. (1902) 49; 26 A. 447 = 1 A.L.J. 65= A.W.N. (1904) 61 ; 

’ 34 1^1. 417 (4'^0)=3 Ind. Gas. 429 ; 8 ind. Cas. 429 = 21 M.L.J. 928 (932) = 9 M.L. 

T. 162 (154>= 1910M.W.N. 662 ] 

The facts of this case are sufficiently stated in the judgment of the 
Chief Justice. 

Maulvi Ghuiam Mujtaha, for the appellants. 

The respondents were not represented. 

JUDGMENT. 

Strachey, C. J. — The plaintiff in this case claims to recover certain 
immoveable property, which was sold by the Collector in execution of a 
decree transferred to the Collector (or execution under the rules made 
under s. 320 of the Code of Civil Procedure, from the second defendant, 
who was the purchaser at that sale. The plaintiff was the judgment- 
debtor : the first defendant is the decree-holder: and the object of the 
suit is to recover possession of the property, notwithstanding the execution 
sale, on the ground that the sale by the Collector was vitiated by certain 
defects. After a remand made by the lower appellate Court to the Court 
of first instance, both Courts have decreed the claim. The question raised 
by this appeal on behalf of the defendants is whether the suit will lie. 

Now the first ground on which the suit is based is that the property 
in question was not ancestral property, and that consequently the decree 
ought not to have been transferred for execution to the Collector. Before 
making its order of transfer the Civil Court, in accordance with the rules 

•Second Appeal No. 937 of 1396, from a decree of PanUit Rajumh Sahib, Subordinate 
Judge of Moradabad, dated the 3rd August 1896. couhrming decree of Babu Shiva 
Gharan Lai, B.A., Muosif of Nagina, dated the 27th May 1896. 

(1) 8 A. 146. (2) 19 C. 683. 
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DJado oy this Court, issued notice to tlio decree-holder and the iud^^inont- 
debtor for the determinatiou of the question whether the property was 
ancestral or not. The judgment-debtor, the present plaintiff, did not 
contest that application, and the order for transfer was thereupon made. 
It is clear, therefore, that the question whetlier the [110] property 
was ancestral or not was a question arising between the parties to 
the suit— the decree-holler and the judginenc-debtor. Tliat being so, 
the present suit, so far as this first point is concerned, is barred 
by s. 244 (c) of the Code of Civil Procedure, having regard particularly to 
the interpretation placed on that clause by the Full Bench of tliis Court 
in Basil Ram v. Fattu (1). It was there pointed out that the section 
prohibits not only a separate suit between the parties to the decree or 
their representatives, but also a suit by a party or his represontat-ives 
against a purchaser at a sale in execution of a decree, the object of which 
is to determine a question which properly arose between the parties or 
their representatives, and which relates to the execution, discharge, or 
satisfaction of the decre >. As I have already stated, the question whether 
this property was ancestral did arise between the parties to the suit. It 
clearly related to the execution of the decree, because on it depended the 
Court which should have jurisdiction to execute the decree and the 
procedure by which tlie decree should be executed. The Full Bench 
decision to which 1 liave referred is supported by the case of Prosimno 
Kumar Sanyal v. Kah Das Sanyal (2), aecidecl by tiieir Lordsliips of the 
Privy Council. For these reasons it appears to me that, so far as the suit 
is based upon an allegation that the property was being wrongly treated as 
ancestral for the purposes of execution, it is barred by s. 244 of the Code. 

Tne second ground upon which the suit is based is that the auction- 
purchaser in this case in execution of the decree, although nominally the 
second defendant, who is the son of the decree-holder, was really the first 
defendant, the decrce-hoHer himself, and that as the purchase by the 
decree-holder was without the permission of the Court, it was in violation 
of s. 294 of the Code. As to that it is sufficient to say that this question 
too falls within s. 244 of the Code, because, on the plaintiff’s own showing, 
it is a question arising between the parties to the suit and relating 
[111] to the execution of the decree. So far as regards the second point, 
therefore, the suit is also barred by s. 244. 

The third point raised by the suit is that the sale was effected by the 
Collector in disregard of an order directing the postponement of the sale 
passed by the Munsif who had transferred the execution of the decree to 
the Collector. As to that it is sufficient to say that no such order of post- 
ponement could be legally made by the Munsif. The execution having 
been transferred to the Collector, the Munsif, so long as it remained with 
tbe Collector, had no power to interfere with the proceedings, as by post- 
poning the date of sale : only the Collector himself could do that. 

These are tlie only grounds on which the suit has been brought. 
It follows from wliat I have said that the suit ouglit to have been dis- 
missed. This appeal is allowed, the decrees ot the Courts below sot aside, 
and the suit dismissed with costs in all Courts. 

Banekji, J. — I am of the same opinion. 

Appeal decreed. 
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Before Mr. histice Blair. 


W. J. EujIS {Applicant) v. The Municipal Board op 
Mdssoouie, {Opposite Parties.)" [18th August, 1899.] 

Act No. XV of (N.W.P. and Oudh Mtinicipalities Act),’,s. 46 — Issue of distress 
warrant for recovery of alleged arrears of Municipal tax — Jurisdiction of Magistrate. 

Held, that where a Magistrate, actiog under s 46 of Act No> XV of 1883, 
issues a warrant for the realization of arrears of Municipal taxes alleged to be 
due, the Magistrate is acting in a ministerial capacity only and has no jurisdio* 
tioD to inquire as to whether such arrears are really due or not. 


[R , 11 Or L.J. 87 (S9) = 4 Ind Cas. 951 (953) =2 P.R. 1910 (Cr,) = 100 P.L.R. 1909 = 23 
P.W.R. 1909 (Cr.l ; D , 130 P.L.R 1903.] 


This was an application for revision arising out of the following 
circumstances. The Secre’.ary of the Municipal Board of Mussoorie 
wrote to the Magistrate of Mussoorie, on the 2nd May 1899, stating that 
a sum of Rs. 135-9-9 was due from one W. J. Ellis, Esq., of Kennith 
L )dge, Mussoorie, on account of Municipal taxes from 1894 to 1898, and 
requesting the Magistrate to realize such amount under s. 46 of Act 
No. XV of 1883. [Il2] Orders were thereupon ^issued hy a Magistrate 

of the first class to the police for the realization of the sum in question, 
no intimar.ion of the application of the Board h ivine apparently been 
given lo the alleged defaulter. Mr. Ellis declined to pay the sum demanded 
and applied to the High Court for revision of the Magistrate’s order 
for realization of the said sum. The main grounds of the application were 
that no arrears of any tax imposed under Act XV of 1833 were due by 
the applicant to the Municiual Bjard and, that no opportunity was given 
to the applicant to show cause why distress should not be levied on his 
property. Applicant’s counsel relied on Municipality of Ahmedahad v. 
Jumna Punja (1). 

Mr. W. Wallach, for the applicant. 

The Government Pleader (for whom Munshi Gulzari Lai), for the 
Municipal Board. 


JUDGMENT. 

Blair, J. — In this case a Municipality has levied a tax ; it has 
charged the present applicant with certain aiTears alleged to be due. 
It has applied to a Magistrate for recovery of those arrears by distress 
and sale of the moveable property of the applicant. Under protest pay- 
ment was made. The applicant hei*e challenges the right of the Magistrate 
to make such an order, and contends that the Magistrate ought to have 
judicially heard and determined the question W’hether any such arrears 
were due at all. The action which was taken by the Municipality and 
■ the Magistrate was apparently taken under s. 46 of Act No. XV of 1883. 
That section is couched in the following words : — “ AiTears of tax imposed 
under this Act may be recovered, on application to a Magistrate having 
jurisdiction within the limits of the Municipality, by the distress and 
sale of any moveable property belonging to the defaulter within those 
limits.” There are no provisions indicating that the Magistrate is 

* Criminal Revision No. 438 of 1899. 

(1) 17 B. 731. 
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applied to in a judicial capacity, and no provision for a judicial dealing 
with the case by him. t do not tin I my mind iofluencod by a decision 
cited from I.L.B.; 17 Bom., 731, because that decision was upon a section 
of an Act containing words winch did import a judici al determination. Nor 
do I find myself able to draw any inference from the statutory provisions 
[ 113 ] for the enforcement of the recovery of income-tax or land revenue. CRIMINAL. 

It seems to me that, had the Legislature intended to impose upon the 

Magistrate the duty of ju Ucial inquiry and finding, it would have used 22 A. Ill® 
appx*opriate words. In the absence of such words, I find it irapossinle to A.W.N. 

believe that the Legislature intended to confer upon the youngest and 202, 

most inexperienced officer a function of trying such a question, for ins- 
tance, as the legality of the imposition of a tax. 

In my opinion, the duty imposed on the Magistrate is purely 
ministerial, and provides the means whereby the recovery of the taxes 
could be enforced by a legal authority. This petition is therefore dismissed. 

22 A. 113=19 A.W.N. (1899) 213. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikrnan. 
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Queen-Emprkss V . Nanni and others." 

[6th November, 1899.1 

AclNo, KLVof\%QQ {Uuhan Penal Code), sa. 20'^, 200— Public nuisnnce^Solicilinfj 
for puryoies of prostitution. 

Held that the soliciting for purposes of prostitution of passers-by on a public 
road is not a public uuisance as that term is defined in s. 268 of the Indian 

Penal Code. 

This was a reference made under s. 438 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Shahjahanpur. Three persons, prostitu- 
tes, being on a public road in Shahjahanpur about midnight, accosted a 
person who was going along the road and solicited him to go with them. 
The person thus accosted, being a Reserve Inspector of Police, caused the 
three women to be taken into custody, and they were tried for and con- 
victed of the ofl’ence punishable under s. 290 of the Indian Penal Code, 
viz., a public nuisance. Toe accused applied for revision of their con- 
victions and sentences to the Sessions Judge, who. being doubtful whether 
the acts complained of could prouerly be regarded as constituting a public 
nuisance, as that term is defined in s. 268 of the Indian Penal Code, 
referred the case to the High Court. On this reference the following 

orders were passed. 

ORDER. 

Knox J. This is a reference by the Sessions Judge of Shahjahanpur. 

The District Magistrate at Shahjahanour has convicted three persons, 
prostitutes, of an offence which he [ 114 ] 

mitted under s. 290 of the Indian Penal Code. The evidence against 
them shows that all three came out on to a public road, and, think- 
ing that a Resei-vo Inspector of Police, who was passing by, was a 
soldier, called out to him and solicited him to go back with them. 
The District Judge before whom the case was tiken in an appli- 
cation in criminal revision was doubtful whether an annoyance caused 


IX— 139 


• Criminal Refecenca No. 315 of 1699. 
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in a public place to a single person could be brought under the definition 
of a public nuisance, on the groui d that it might have been any 
member of the public to whom the annoyance was caused. He has 
accordingly submitted the case to this Court under s. 438 of the Code 
of Criminal Procedure. Section 290 renders punishable what are known 
. i;s public nuisances in the Indian Penal Code. The definition of public 
nuisance is to be found in s. 268. A person is guilty of a public 
nuuance when (omitting that part of the section which does not 
refer to the present case) he does an act which must necessarily 
cause anno\ ance to persons who may have occasion to use any public 
right. Acts of a similar kind, and more particularly tbe act of loitering 
or importuning for the purpose of prostitution, can be provided against in 
Cantonments by the Cantonments Act of 1889. Further, a Municipal 
Board may. under Act No. XV of 1883, make rules for prohibiting, pre- 
venting. and punishing such acts within the Municipality as may, in the 
opinion of ihe Board, cause, or tend to cause, annoyance to persons who 
have occasion to use a public right. The language used in Act No. XV of 
1883 at once shows the difference between the powers given to a Municipal 
Board and the powers given to Magistrates under s. 290 of tbe Indian 
Penal Code. In the latter c ise the act done is only punishable when 
it is an act which must necessarily cause annoyance to persons who 
have occasion to use any public right. We are nob at the present 
moment considering acts or omissions which are the cause of common 
injui-y, danger, or annoyance to the public, or to the people in general, 
who dw'ell or occupy property in the vicinity. Tbe difficulty in the 
present case lies in the words ** must necessarily ” which occur in 
s. 268. The IMagistrate was satisfied that in tbe present case annoy* 
ance was caused, at least so we learn from the remarks which he 
[116] has sent up to this Court along with the reference, and there can 
be no doubt that annoyance is frequently caused by acts of this kind. 
W^e are not satisfied that the act of the women in this case was one 
which must necessarily have caused annoyance. If the act, of which 
these women were found guilty, was an act entirely without a remedy, 
it might be necessary to caU attention to the absence of all remedy! 
All that need be done in the present case is to say that the Sessions 
Judge is so far right when he says that tho act does not fall within 
s. 290 of the Indian Penal Code. The conviction will have to beset 
aside, and the fines, if paid, be refunded to the person or persons who paid 
them. 


Aikman, J. — I am of the same opinion. In my judgment persons 
who are exercising the right of passing along a public road ought to be 
protected from being importuned for the purpose of prostitutiou. Within 
the limits of Cantonments such protection may be afforded by rules 
framed under s. 26, clause 23, of the Cantonments Act of 1889 ; similarly 
within the limits of Municipalities, protection may be afforded by rules 
framed by Municipal Boards under the provisions of s. 55, clause I of 
Act No. XV of 1883. But the sole question we have to deal with now is, 
whether the conduct of petitioners amounted to a public nuisance as 
defined in s, 268 of the Indian Penal Code. I entirely concur with my 

conviction and sentence 

must therefore be set aside. 
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QUEEN-EMPUESS 1 ). KHEM 


22 K. 115=19 &.W.N. (1699) 207. 

APPELLATE CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Quekn-Bmpuess V. Khem." [llfch Nuvembar, 1899. i 

Act No. XLV of I860 \huliin Penal Code,, s. 193 -Crimvial procedure Code, s. iGl 
— made i»i the danse of a "judicial proceedimj " ~ Statement made lejore 
a Magistrate under s, 1G4. 

Held, that whore a witness had made one statement on oath or solemn 
affirmation beforo a tUirl class Rlagi-^trate under s. iGl of the Code of 
Criminal Procedure, and again another and totally inconsis ent statement at 
the trial of the case beiore a Magistrate of the first class be might properly 
[116] be convicted under ihe second — il not under the first— paragraph t?f s. 193 
of the loditn Penal Code Queen-Empress v. Bharma il), considered and 
distiDguished. 

[F.. A.W N (1903) 73=7 ''r.L.J. 302 : R . 14 Bom.L.R. 753= 13 Cr.L J. 709 (710) = 
16 Ind.Cas. 517 ; 13 Cr. L.J. 33 «35 =13 Ind. Gas. 273 = 5 8.L.R. 174. J 

This was an appeal by the Local Government from the acquittal of 
one Khem by the Sessious Judjje of Farrukhabad on a charge undor s. 193 
of the Indian Penal Code. Tiie facts were, brielly, that Khem had been 
put before a Magistrate of the tliird uU^s as a witness in a case of theft 
and had made a statement before the Magistrate under s. 164 of tho 
Code of Criminal Procedure on solemn alUrmation. Subsequently Khem, 
as a witne^ss before the first class Magistrate wlio tried the case, made a 
diametrically opposite statemenc. also on solemn affirmation. Khtm 
was trie! on a charge framed in the alternative lu respect of these two 
statements, aod was convicted under s. 193 of the Code of Ciiminal 
Procedure by a Magistrate of the first class. Khem appealed to tlie 
Court of Session, and tlint Court acquitted him on the ground that the 
statement made by Kh-in under s. 1G4 of the Code of Criminal Procedure 
before the ihird clxss Magistrate was not made in the course of a judicial 
proceeding, and with reference to the case of (Jiieoi- Empress v. Bharma (1). 
From thiracquittal an appeal was preferred by the Local Government. 

The Government Advocate (for whom Mr. W. K. Porter), for tlie 

Crown. 

JUDGMENT. 

Knox and Aikman, JJ. — In this case, as in the cases which have 
preceded, the accused had bsen convicted on an alternative charge of 
giving false evidence in that be made two contradictory statements. The 
first statement was mads batore a Magistrate of the third class while a 
police inv.istigation in a case of theft was pending. The second was made 
before a Magi 9 tra ^0 of the first class who tried the case. Khem in bis 
defence stated that the statement which he had made in tho Court of the 
Magistrate who tried the theft case was a true statement, and that the 
statement which ho had made to the effect that three other persons 
had been present at the theft, namely, the statement which he 
made before tlie Magistrate of the third class, was made through 
fear and at the instigation of the police. The learned Sessious [117] 
Judge on Khem's appeal considered himself bound to follow the ruling 
Queen-Empress v. Bhatmui (l) and to hold that a statement taken 

* Criminal Appeal No. 848 of 1898. 

(1) 11 B. 702. 
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down in the course of a police investigation by a third class Magistrate is 
not evidence in a stage of a judicial proceeding within the meaning of 
ss. 191 and 193 of the Indian Penal Code. Even if this were a right view 
of the law, the false statement ma ie under s ich circumstances would 
fall within the second paragraph of s 193 of the Indian Penal Code. 
Moreover, the ruling which the learned Sessions Judge has followed is 
not one which applies to the present case. The s-atement with which 
the Bombay Court was dealing was a statement taken by a third class 
Magistrate in an investigation into a charge of murder, and it was on the 
ground that such Magistrate had not authority to carry on the prelimin- 
ary inquiry in the case that the statement so recorded was held not to 
be evidence in a stage of judicial proceeding within the meaning of ss. 191 
and 193 of the Indian Penal Code. If the view of the Bombay 
Court taken in that case is a correct view, it does not apply to 
the case before us, in which the Magistrate who recorded the statement 
under s. 164 of the Code of Criminal Procedure had himself authority, 
inasmuch as the case was one of theft only, to complete the trial. We 
have examined the statements made by Khem on the 18th and 23rd of 
January. They are statements so contradictory that we cannot see any 
way of reconciling them, and one or the other of them must have been 
false to the knowledge of ihe accused. We accordingly allow the appeal, 
and, setting aside the appellate judgment of acquittal, restore the convic- 
tion of the Magistrate. We think, however, that it will be suflicient to 
direct that the accused suffer rigorous imprisonment for the space of three 
months with effect from to-day’s date. Any portion of the imprisonment 
or detention since this appeal was filed that the accused has undergone 
on this charge will be deemed to be part of the substantive sentence. 

(See also in this connection Queen- Empress v. Alatju Kone (1) and 
Queen-Empress v. Puran (2) — Ed.] 


22 A 118^19 A.W.N. (1899, 213. 

[118] APPELLATE CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

Queen-Emprkss u. Ganga Din.* 

[15th November, 1899.] 

Act No. XI of 167 (Arms Acl>, ss 19,27 — Exemptions from provisions of Arms Act 

Government Notification No 518 o/ the Sih March 1879 — Government Nolificati<yn 
No. 458 of (he ISlh March, 1898—“ Personal use " of Arms — Arms carried a^ us^ 
by servant of exempted person. 

By a Dotifioatiou under s. 27 of the Arms Act (Act Ko. XI of 1878} issued by 
the Government of India, certain persons, amongst them Rajas and Members 
of the Legislative Council of ihe Lieutenant-Governor of the N.W.P., were 
exempted from the operation of ss. 13 and 16 of the said Act ; but with this proviso, 
that. “ except where otherwise expres«»ly stated, the arm^i or ammunitioo carried 
or possessed by such persons shall be for their own personal use, &?.. <fec.” Eeld 
that the terms of this proviso would allow of a person exempted ander the 
notification above alluded to sending a servant armed with a gun into a neigh- 
bouring district to shoot birds for bim, and that a gun s> carried and used by 
the servant of the exempted person was in the personal use ’* of the exempted 
person within the meaning of the notification. 


• Criminal Appeal No. 569 of 1899. 

(1) 16 M. 421. (2) 19 A.W.N. (1899) 39. 
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(Dial.. 12 Cr. L.J. 122-9 Ind. CiU, 720 i72>)=4 S.L.R, 214 (2l6i ; 4 S.L.R. 211 : 
R., 13 0.\V.N. I24=10Cr. L.J. 555 (557) =4 Ind. Gas 333 (334).] 

The facts of this case were as follows : — 

One Ganga Din Pasi, a servant of Raja Rampal Singh, a Member of 
the Local Legislative Council, was found wi'-liin the district of Allaliabad 
carrying a gun and ammunition and U'^ing the gun for the purpose of 
shooting game. On being asked by the Police for his license he replied 
that he had none, but that he was a servant of Raja Rampal Singh, to 
whom the gun and ammunition bel >nged, and was out shooting under his 
masters orders and for his master's bmefit. Ganga Din was put upon 
his trial before a Magistrate of the fi.st class for an offeuce under s. 19 of 
the Arms Act, 1878, but was acquitted with reference to the ruling of the 
High Court in In re Hurley (D. .“^gainst this order of acquittal an appeal 
was filed by the Local Government. 

Prior to the year 169S. a notification of the Government of India, 
(No. 518 of the 6th March 1879) was in firce, which, so far as the ques- 
tion raised by the present case is concerned, ran as folloAs: — The 
Governor- General in Council is pleased, under s. 27, to exempt from the 
operation of all prohibitions and direction contained in ss. 13, 14, 15 and 
16o£[ll9] the Indian Arms Act, 1878 , 

under-mentioned persons, namely : — 

(1) All Maharajas, Rajas, &c., &c. 

(2) All Members * - * of the Council of 

Lieutenant-Governor of the North-Western Provinces 
Oudh. 

(3) All Military and Naval officers, 

subject to the proviso that the arms and ammunition carried 
or possessed by such persons shall be for their own peisonal 
use, &o., &c.” 

By a notification of the Government of India of the year 1898 
(No. 458 of the 18th March 1898) the proviso to clause (3) above quoted was 

removed from its situation at the end of clause(3) and appended to the 

first paragraph of section I of the Notification preceding clauses (1). (2). 

(3), &c. 

The ground of appeal in the present case was that by reason of the 
new Notification the proviso above-mentioned applied not only to Military 
and Naval officers and others mentioned in clause (3), but to the persons 
designated in clauses (1) and (2) and that it could not be said that a gun in 
the possession of a servant in another district from that in which the 
master ordinarily resided was in the personal use of the master within the 
meaning and intention of Government Notification. 

The Government Advocate, (for whom Mr. W. K. Porter) for the 

appeUant^i^ il/arfan Moltan Malaviya (for whom Pandit Tej Bahadur 
Sapru), for the respondent. 

JUDGMENT. 

Knox and Airman, JJ.— This is an appeal preferred by Govern- 
ment from an original order of acquittal passed by a Magistrate of the 
first class Allahabad. One Ganga Din, servant of Raja Rampal Singh, 
a Member of the LegialaMve Council. N.W.P. and Oudh. was found 
within the district of Allahabad carrying a gun and ammunition, and 
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(1) 1 A. W. N. (1881) 7. 
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using the gun for the purpose of shooting game. Upon being asked 
by the Police to show his license he replied that he hod no license, 
but that he was a servant of Raja Rampal Sin>.’h. who had ordered 
him to shoot game for him (the Raja), and that the gun and ammuni- 
tion belonged to the aforesaid Raja. The Magistrate, we must take 
CriM[NAL. it, has found that [120] the pleas raised by Ganga Din are all true, 

that he is the servant of a mas er exempted from the operations of ss. 13 

and 16 of Act No. XI of 1878. Following a precedent of this Court, 
19 A.W.N. Hurley, decided on the 12th January, 1880, and to be found at page 

7 of the Weekly Notes for 1881, the Magistrate found the accused not 
guilty of any offence under s. 19 of the Arms Act, and acquitted l)im. It 
was contended by the Government in this appeal that the accused is 
guilty, and that the Magistrate has overlooked the fact that the rules in 
force, when the ruling cited by him was pronounced, have been amended 
by the Goven ment Notification No. 458 of the 18th March, 1898. 
The last named notification is a nofificadon amending a prior notification 
No. 518 of the 6th March, 1879. So far as this case is concerned, the 
amendment is one which purports to impose a limit or qualification upon 
the general exemption which under the notification of 1879 was conferre I 
upon all Rajas. The general e.Kempbion thus conferred is now controllel 
by the proviso that the arms or ammunition carried or possessed by such 
Rajas shall be, except when otherwise expressly stated, for their own 
personal use. The learned counsel for the Crown contends that the use by 
Ganga Din, under the circumstances we have set out above, cannot be 
deemed the personal use of the Raja. We have considered his argument 
very carefully in view of the serious results which will follow from so 
literal an interpretation of the.se words. We are unable to construe, and 
have been shown no authority f-ir construing, these words in the strict 
sense contended for. We are unable to hold, as the learned counsel desires 
us to. that the meanin 4 is that only the Raja who may be exempted under 
the above notification, can carry on his own person the arms which he 
may happen to possess. It was allowed in the argument that personal 
use might extend to a case where the Raja might bs intending to use the 


arms personally, and such arms were in the meantime being carried for 
the Raja by some servant or retainer. We cannot believe that the inten- 
tion of the Government, when tiiey granted the exemption, was that 
the privilege of the exemption should only extend to personal use by the 
Raja in the narrow sense contended for. Tike, f jr instance, the case of the 
Raja’s residence being attacked by dacoits ; it surely never could be con- 
tended [121] that personal use extended only to the use of arms repelling 
the attack by the Raja, and that the use by any of the Raja’s retainers for 
such purpose was not equally within the intention and scone of the 
exemption. If the Government did intend to limit the exemption to the 
extent now contended for, we should expect words of a far mori stringent 
and limiting nature. In the present case we hold that Ganga Din 
has established to the satisfaction of the Court that lie was using the arms 
he carried for what may fairly be termed the “ persooal use" of the 
Raja. We accordingly dismiss the anpeal. Let the record be returned. 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair ami Mr. Justice Burkiit. 

Jhamman Lal and ANOTHEit {Plaintiffs) V. Kewal Ram 

{Dcfejidani) i2Isc, Novamber, 1H99.] 

Execution of decree -Cttil Procedure Code. a. brought under circumstances 

where the proper remedy W'lS by apoUc'^tion under s, '244 —Discretion of Court to 
treat the plaint as an application under s. 244. 

Whfte certain judRmftnt debtoM. whose property had been sold in execution 
of a decree, broucho a suit h tve the sale in execution set aside under circum- 
stances in which their proper remedy in law. if anv, w by means of an appli- 
catif'n under s. 244 ol the Code of Civil Procedure, u. w is held that it was not 
an imoroper exercise of the discretion of the Court in which such suit was 
hrouehtto treat the plaint as an application under s. 244 rf rhe Cod© Biru 
M tkata V. Shyama Churn Khaivas (U followed. Mayan PalliuU v, Pakiiran (2) 

referred to. 

[Not F., 5 Bom LR 1036(1041); F.. 28 M. 64 (66) ; 5 

= 40P.W.K. 1907; R..3iM. 4'25 427 =4 lud Cas. 723 (721 , 1/ C.P L.R. 178 

(182); 7 Tn<i. Cas. 55 (59;; D., A.VY.N. inOO) 196.] 

The faefcs of this case, as stated in the judgment of the lower 

appellate Court, were as follows : — 

“Khu^hwakt Rai. the father of the plaintiffs, owed a debt to Data 

Ram and others under a hypothecation bond, date i tly 

Data Ram and others brought a suit for the debt, and on the 25th Au ust 
1887. obtained a decree against the plamtifls and Chunni Ram, then 
nephew (brother’s son). In execution of this decree tlie hypothecated 
and unhvpothecated [121] t'’® J“fS-^«t-debtors was 

auction on the 26th April 1893, and tlie 20th hebruary 18J4, and the 
said auction sales were confirmed, and mutation of names was ettected 
in fav^r of The auction-pure- asrrs. The plainti^ffs now contend that ,is 
they were employed in another district, they could not present 
in Court at the time wlien the decree was passed in th.at case, noi could 

lb,y oht.m . tao.Hg. ol 0» "“I”" ''“'f"’?! -.““J “”j, ““IT. I,'; 

it tri .t;—” .. .1,. m..M „a 

place, nas neen o e ,,efen lant have ca i ed great loss to tlie 

Pl;®.®®®^'"'’ rT„p,,„ the plaintiffs prav tliat the decree passed on the 
plaintiffs. H n P P has fraudulently caused 

fto t"°pre,tared ' contrary to the judgment and prejudicial to the 

• U 4 . f nlainfciffs tnav bo set aside, an^l that the auction sale 
rights of he PUinMs, may Pe 

o the P‘-‘'®‘''fs pu chasea^^p execution of the 

plaint, ^ together with all the other fraudulent 

annli«aHornroce-din^s The Munsif. considering the suit to be an appli- 
apphcation V^ocQ » ^ zamindari share in claim. 

cation un ler ih^Vounds of ap ,eal, as stated by the pleader for the 

IppelUnt is as follo'^-n f^hat th e Munsif had no jurisdiction to se t 

“^ Seco^ Appeal Nu 419 "<^1897 Jr ul. a/--^lfdeerorc" M^wi M—ad 
SuTSlrMunelf'of Aligarh, dated the 1st Juno 1896, ^ 

(1) 22 C. 483. 
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aside the auction sale, treating the regular suit as an application under 
s. 244. The finding of the lower Court is ultra vires.” 

On this first plea of the defendant-appellant the lower appellate 
Court set aside the decree of the Munsif, who had set aside the sale of 
the 20th February 1894, and dismissed the plaintiffs’ suit. 

K The plaintiffs appealed to the High Court, their first nlea being that 
there is nothing in law to prevent the appellanfs' plaint beinq treated as 
an application urider s. 244 of ihe Code of Civil Procedure when it fulfils 
the other requirements of that section.” 

Babu Durga Ckaran Banerji, for the appellants. 

Babu Jogindro Nath Chaudhri (for whom Harendra Krishna MulceTji)^ 
for the respondent. 

JUDGMENT. 


[123] Blatr ^nd Burkitt, JJ. — We thoroughly concur in the 
reasoning which has induced the Calcutta Hieh Court in Biru MahHa v. 
Shya^na Churn Khawas (l), and the Madras High Court \n Mayan Pathuti 
V. Pakuran (2), to pass by the formal defect in bringing a suit instead of 
making an application under s. 244 of the Code of Civil Procedure. It 
seems to us a reasonable exercise of discretion and one which could do 
no injury to the parties. The appeal is decreed. The decree of the lower 
appellate Court is set aside, and that of the first Court is restored with 
costs in all Courts. 


Appeal decreed. 


22 A 123 (F.B.) = 20 A.W.N. (1900) 18. 

FULL BENCH. 

Before Sir Arthur Strockey, Kt., Chief Justice, Mr. Jxistice Knox, 

Mr. Jicstice Blair, Mr. Justice Banerji, Mr. Justice Burkitt and 

Mr. Justice Aikrnan. 

M. J. Powell {Applicant) v. The Municipal Board of Mussoorie 

{Opposite Party).* 

[loth December, 1899.] 

Act No. XV of 1883 (N.W.P, and Oudh Municipalities Act), s. 69^Complaint of offence 
against Municnpal hye-lav) —Power of Municipal Board to give a general authority 
to institute complaints on its behalf. 

Bcld that s. 69 of the N. W.P. and Oudh Maaicipalities Act, 1893, confers upon 
Municipal Boardn in the North Western Provinces and Oudh the power to delegate 
generally their authority to make complaints in respect of municipal ofiences * 
and this general delegation includes not merely the giving of authority to do the 
formal act of prese«iting a complaint to a Caurt, but the exercise of discretion as 
to whether in any given case a complaint shall or shall not be made 
[R., 26 A. 462 (4861.] 

[N.B.— Seein this connection 20 A W.N. (1900; 41 an offshoot of 22 A. 123.— ED.] 

This was a reference to a Full Bench of a question arising out of an 
application for revision of an order convicting the petitioner of an offence 
against the bye-laws of the Municipal Board of Mussoorie, namely, to 
what extent a Municipal Board is competent, under s. 69 of Act No. XV 
of 1883, to delegate its powers as to making complaints in respect of 

• Criminal Revision No. 442 of 1899. 

(1) 22 O. 483. (2) 22 M. 347. 
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municipal offences. The facts ofthecise, so far as they are necessary 
for the purposes of this report, appear from the judgme'it of the Chief 
Justice. 

[125.] Mr. JV. WallacJi, (or the applicant. 

The Municipalities .\ct enables raueicipal boards to frame rules and 
bye-laws encroaching on ordinary rights of the public and constituting 
offences of acts which acoordi .g to the ordinary law of the land are not 
offences. Section 69 has been passed as a safeguard for the protection of 
the public and ought as such to be strictly construed. Its object is to prevent 
people who are innocent or may have been guilty of purely technical 
offences against municipal rules or bye-laws from being needlessly harassed 
by prohibiting a Court from taking cognizance of offences punishuble 
under the Act or rules made under the Act, except on complaint of the 
Municipal Board or “ some one authorized by the Board in this hehilf,” 
z.e.. in behalf ot each particular complaint. The Board has a duty imposed 
upon It, of wiiich it cannot divest itself. The whole object of the section 
fails, if the Board be allowed to delegate its authority to a person to gene- 
rally institute prosecution on behalf of the Board. If that construction 
were adopted the Board could vest a uhaukidar or police constable with 
power to institute prosecutions under the Act whenever he thought fit ; 
and the authority thus granted under s. 69 would very likely be frequently 
used as a means of oppression and annoyance. The same might be said 
in the case of small municipalities, where the authority in question would 
most likely be vested in a poorly paid secretary. 

Counsel referred to kindred English Acts and pointed out that 
although local governments are of very long standing in England, no 
English Statute seems to go so far as to enable local bodies to generally 
vest the power to insti uto prose mtions in any one. Powers of delegation 
in English Acts are nob granted m a vaguely worded s iction, but whenever 
they occur they are strictly specified and limited. 

Counsel also referred to the explanations added to the coi responding 
sections in the r jcent Punjab Municipalities Act (.Act XX of 1891, s. 186) 
and Burma Municipalities Act (Burma Act HI of_ 1898, s. 195), to show 
that in those .Acts au explanation was deemed requisite to invest the Board 
with the power of general delegation. 

[125] Mr. fi. Ghamier, for the Municipal Board. 

The words “ authorised by the Board in this behalf ” in s. 69 of Act 
No. XV of 1883 are wide enough to include a general authority ; the cons- 
truction contended for by the applicant is unnatural and would in the case 
of any large Municipality bring about a dead lock, as the Board could not 
itself deal with every breacli of the bye-laws and decide whether a pro- 
secution should be instituted. The words au .horised m this behalf are 
used in other Acts to denote a general as well as a special authori^ty. bee 
8. 59 of Act No. XU of 1881 ; s. 51 of Act No. XIV of 1882 ; s. 19, 
explanation 2, of Act No. XV of 1877. 

No argument can be founded on the desirability or otherwise of allow- 
ing the delegation of the power to institute prosecutions. The Act con- 
templates the delegation by the Board of important functions : see ss. 26, 

34U), 58. &c. . , 

Unless compelled to do otherwise, the courts should place such con- 
struction upon s. 69 as will effectuate the obvious intention of the 
Legislature and not produce serious mconvornenoa. See MaxweU on 
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Statutes, pp. 319 and 423, Hardcastle on the interpretation of Statutes, 
pp. 99 — 102. Qiteen-Empres^ v. Hori (1). 

Section 69 of Act No. XV of 1833 now in question is a reoroduction 
of s 46 of Act No. XV of 1873 and earlier enactments. The words 
“ authorized in this behah' ” have fora great many years been understood 
a^ including a general authority. In re-enacting this provision the 
Leg'slature must have been aware of the construction which had been 
placed upon it, and must have intended that the words should be under* 
stoo I in their received meaning. See Com^nissioners for Income Tax v. 
Pemsel f2). 

JUDGMENT. 

Strachey, O.J. — The petitioner in this case has been convicted and 
sentenced by a Magistrate of the Dehra Dun district for a breach of rule 
19, part 2 of the bye-laws made by the Municipal Board of Mussoorie 
under the North-Western Provinces and Oudh Municipalities Act (No XV 
of 1883). The first ground stated in the petition is as follows : — 
Because the Madstrate could not legally take cognizance of the offence 

[126] complained of, as no complaint was made either by the Municipal 
Board or by any person authorized by the Board on that behalf. 
That is the only p')int which the Division B -nch dealing with this case 
has referred to the Full Bench. It relates to s. 69 of Act No. XV of 1883, 
which provides that “ a Court shall not take cognizance of an offence 
punishable under this Act, or the rules mad » under this Act, except on the 
complaint of the Mun'cin il Board, or of some person authorized by the 
Board in this behalf. Now on th^' 27th April 1897, as appears from a 
copy of fie minutes of the Board, the following resolution was passed 
under the head of “ Appointment of Public Prosecutors.” " Resolved that 
the Chairman, Vice-Chairman. Healcli Officer and Secretary be vested with 
authority under s. 69, Act XV of 1883, to institute prosecutions on 
behalf of the Board.” In the present case a comolaint against the peti- 
tioner of a breach of ths bye-law in question was made to the Magistrate 
by the Secretary of the Board. There can be no doub*; that the authority 
under which he professed to make the complaint was the rosolution 
which I have just quoted. It is not shown or suggested that, apart from 
tiiat resolution, the Board gave any authority for the prosecution. The 
question is whether, by reason of the resolution, the Secretary was a 
person authorized by the Board in this behalf within the meaning of the 
section so as to entitle the Court to take cognizance of the offence on his 
complaint. On behalf of the petitioner it has been contended that the 
words “ authorized by the Board in this behalf ” do not include a general 
authority to prosecute in legard to offences under the Act or rule-* 
generally, such as that given by the resolution, but are confined to a 
specific authority to be given by the Municipal Board in relation to the 
specific offence for which the accused is to be prosecuted. In other words, 
that the case contemplated by the closing words of the section is one in 
which the determination to prosecute for the offence is the determination 
of the Municipal Bjard alone, and in which the Municipal Board having 
decided that there shall be a complain':, merely authorizes some person 
to lay that complaint before the proper Court. There is no authority to 
be found upon this point. It is clear that the section was enacted with 
a twofold purpose. The object was, in the first place, to exclude 

[127] prosecutions for what may be called muncipal offences from the 

(1) 21 A. 891. (2 ) l.R. (1891) A C. 531 at pp. 690—91. 
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interference of irresponsible persons, nnd to secure that such pro- 
secutions should have the guarannee of the responsibility of the 
Municipal Board. A furtlier object, in my opinion, was to re- 
lieve th^’* Municipal Board of the necessity of itself dealiu'? with 
each individual case of prosecution for a municipal oft’ence, and 
to enable ir. to assign tliat particular function to some other person or 
persons. Now the first coinplaint spoken of in the section is the 
complaint of the Municipal Board. It is clear that the Muidcipal 
Board can make a comphuant. But. as it is a corporate body, the 
only way in which it can make a complaint is to auth triiie some person 
to make one on its behalf, just as it can only d^ any other act through 
toe instrument ility of some agent. So tliat, if the section s'oppoi 
there, such cases could only be prosecute i by tlie Municipal Board consi- 
dering the individual cise and the propriety of the prosecution, unssii'g a 
resolution th it the prosecution should be instituted, and directing its oftijer 
to take the necessary proceedings. That is how the matter would stand 
if the section endeti with the words " Municipal Board.” It is clear that 
the remaining words of the secti m were intended to provide for another t=ort 
of case. If the argument for the petitioner is sound, in a case where a, 
Municipal Board desired not itself to make a complaint, but to authorize 
some other person to make one, it would have to arlopt exactly the same 
procedure as I have just pointed out, it would have to adopt if making 
the complaint itself The argument is that the authority there spoken of 
only means an authority to file the particular complaint, that autlion^’ 
being couferred alter the Board had, as in the -ther case, itself determined 
on a prosecution bv resoluMon . a^sed at one of its meetings. It appears 
to m ; that such a constructio- involves tw > consequences, eaeli of which 
issufiicientt.cmdemnit. The first is that it ren iers the conMuding 
words of the sei^f on ahs >lutely suuertiuo is. The second is that it entirely 
defeats what I think was the obvious intention of the L'gislatme tnat 
some lelief at Ml events should he given to the Municipal Board, which 
has necessarily other a ul many dur.ies to perform, without forcing on 
it that detailed and individual examinaiion of every case which is 
required where the cjmplamt is made by the [J 28] Board itself. Of 
course the wording of the section is not quite as exact as might be 
wished, because to some extent, and taken hterally. the two paiLs 
of it overlap each other. A complaint of the Mumcipal Board in 
itself implies tlie Board authorizing somebody to make the complaint, 
because, as I have said, the Board being a corporate b:dy cannot make 
a complaint at all without authorizing some one to make it. Again, U 
the Board docs authorize some person in the words of the second part to 
make a complaint, that complaint is. strictly speaking, the complaint of 

the Board itself. But when you look at the section with an eye to the 
obiect which the Legislature had in view, I tMnk the meaning is pretty 
clear. “ Complaint of the Municipal Boar.l ” I think rMers to a case 
where the Board is the real author of the c unplamt, m the sense that 
the complaint i^ the result of the Metermmaiion of the Board itse f. 
The complaint Mpoke-i of in tlie last words of the section similarly 
means, in my opinion, a complaint which is the result of a determination 
not by the Board itself but bv some person authorized by the Board 
in that behalf. That appears to me to be the only way in which 
you can give effect to the distinction which the Legislature evidently 
had in view and to aU the words of the section which the Legis ature 
has enacted If this view, is coneeb, follows that the Legislature 


1899 

DRC. 15. 


Full 

Bench. 

22 A. 123 
(F.B ) = 
20 A-W.N. 
(1900) 18 


1115 



22 All. 129 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1899 

Dec. 15. 

Full 

Bench. 

22 A 123 
(F.B.) = 
20 A.W.N. 
(1900) 18. 


meant by the concluding part of the section to empower a Municipal 
Board to give authority to some other person, not merely to do 
the formal or mechanical act of putting a complaint before the Magis- 
trate, which it would have to do if it desired to make the complaint itself 
under the first part of the section, but to determine whether there should 
be a comnlainfc at all. Is there anything in any word of this section which 
is inconsistent with this view ? Toe words used are as general as 
possible : — ' Authorized by the Bo»rd in this behalf.” A general 
authority, that is an authority, to act in all cases or in a class of cases, 
is a familiar form of authority to an agent or an officer. Toe word autho- 
rized” would include it just as much as the narrower kind of authority, 
which consists in authorizing an agent merely to take specific action 
in a particular case. That the wider meaning is not an exceptional or 
anomalous one is further shown bv the instance cite 1 by Mr. Chamier of 
[129] other enactments, such as s. 59 of the N. W. P. Rent Act, 1881, 
s. 51 of the Code of Civil Procedure, and s. 19, explanation 2, of the 
Limitation Act, 1877, in which the same words “ authorized in this behalf” 
are clearly use i in the sense of a general authority. Then if the language 
used is wide enough, why should we go out of our way to place restric- 
tions on it? The Go/erume it Advocate has pointed out what would be 
blie result of res'i'icbing it in the roanner suggested In some of the larger 
Municipalities consticuted under this Act he said — an I I think with truth 
— that the section would be utterly unworkable if so restricted. In a 
large community with a multiplicity of local business, and where offences 
against bye-laws of greater or less importance are of constant occurrence, 
it is impossible that the Municipal Beard should meat and deliberate and 
pass resolutions in every case before any complaint could be instituted. Toe 
meetings of the Board are subject bo regulations as regards convening, notices 
to be sent bo the members, and as bo quorum, and so pre-suppose a machi- 
nery which often means considerable delay, and which could not possibly 
be applied as a preliminary to each and every prosecution for a municipal 
offence. That is precisely the consideration which induced the Legis- 
lature to enact the concluding words of s. 69. I can see no a priori 
improbability, no considerations of public policy which would make it 
unlikely that the Legislature should entrust to a Municipal Board 
power bo confer on other persons not only a specific authority to file 
a particular complaint, but a general authority to prosecute for muni- 
cipal offences, including authority to determine whether a prosecution 
is desirable. Such a power might, it is said, be abused. If it were abused, 
a remedy might be found in Chapter V of the Act. That the Legislature 
itself regards such a power as one which may properly be given to a 
Municinal Board may be iuferred from s. 186 of the Punjab Municipal 
Act, 1891, which is in terms practically identical with s. 69 of Act 
XV of 1883, but to which an “Explanation” is appended provid- 
ing that “the committee may authorize persons to prosecute either 
generally in regard to all offences under this Act and the rules thereunder, 
or particularly in regard only to specified offences or offences of 
[130] a specified class.” The Burma Municipal Act. 1898, s. 195, 
contains a similar explanation. These provisions cannot, of course, be 
used for the purpose of construing Act XV of 1883, but they appear to me 
to support the view that there is no reason of public policy or convenience 
why a general authority should not have been included within the words 
which s. 69 uses. For these reasons I have coma to the conclusion that 
the complaint in the present case was made by a person authorized by 
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the Board within the meaning of s. 69, and that the first ground for the 
present petition therefore fails. This is my answer to the reference. 

Knox, J. — I concur in the answer given and in the reasons therefor. 
Blair, J. — 1 find myself constrained to give the same answer to the 
question propounded as has been given by the Chief justice, and I find 
myself constrained to that conclusion by the consideration that any olhe-- 
construction would impose on Municipal Boards burdens absolutely into- 
lerable. The section appears to me to he unfortunately drawn, and 
there are points of view from which I should have been inclined to adopt 
another inter n-ecation, but I cannot believe that the Legislature mtended 
by that section to make Municipal institutions unworkable. 

■Ranerji j.— T would make the same answer to the reference as the 

learned Chief justice. 1 find nothing in s. 69 of Aet No. XV of 1883 to 
justify the coutention that there cannot bo a geoeral delegation of authori- 
ty by a Municipal Board in the matter of initiating and instituting com- 
plaints. The language of the secLion is wide and flexible enough to 
Lthorize a general delegation of the Board's discretion, and as the limi- 
tation of its provisions for which the petitioner contends will lead to great 
practical incumMmence. I see no reason for so construing those provisions 

as to give rise to such inconvenience. • 

Burkitt j.— I n this matter the argument a6tnconi;c7»c;Ui is, in my 

opinion, overwhelmingly strong. It is clear from the arguments which 
we have heard to-day that unless the construction put on s. 69 b> Uie 
learned Chie: Justice be adopted, it will be impossible lor any but the 
smaUest Municipalities in these Provinces to cope with the absolutely 
riSll neeessarv work of prosecuting persons who have been guilty of 
breaches of Municipal bye-laws. For tliat reason, though I cannot wholly 
adopt the views of the learned Chief Justice. I am not prepared to lecord 

a concur in the answer proposed to be given to the 

reference by the learned Chief Justice and ray brother Judges^ The langu- 
c 69 nf the N W P. anJ Oudh Muoicipalibies Act, 1883, is, in my 

rptnl" fus:eptibirof the interpretation for which the learned Govern- 
Arivnrata contends. That interpretation is, to my ramd, the most 
niifiiral construction of the section, as it is undoubtedly the most con- 
venient and it is the construction which has all along been placed on the 
section by the Boards which have had occasion to act under it. 
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Before Mr, Justice Knox, Mr. Justice Banerji and Mr. Justice 

Aikman. 


Tw TTTV MATTER OF THE NBW EGERTON WOOLLEN MILLS * 

L21st December, 1899.] 

Oi .. i- Svecial resolution - Resolution superseding articles of 

Indian Ca,npanie. Act), ss. 73, l^J-Act No. 1 

0/1879 {Indian Stamp Act), sch. i. art. 8. 

A comraDV limited by shares «ad already possessing articles of association 
prLedTtoL»s8 a epeoial resolution.^n virt^ o( whic h a d ocument was 
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drawn up ftntitled “ articl- s of association ” in supersession of the articles there- 
tofore in force. The record of cbis j«p'j'‘i>»l resolution was. under the provisions 
of s. 79 of the In lian Companies Act, i882, sent to the Registrar of Joint Stock 
Companies to be recorded by bun. The document was impounded by the 
Registrar on the ground that it required to be stamped as articles of association 
and was not so stamped. Hereafter a reference was made by the Board of Revenue 
to the High Court under the provisions of s- 46 of the Indian Stamp Act, 1879, 
as to whether the document in question requited to be stamped Held that the 
Indian Companies Act did not contemplate any such thing as row articles of 
association, and that the document in question was nothing more than the 
record of a special resolution, and as such did not require to be stamped. 

This was a reference made by the Board of Revenue for the North- 
Western Provinces and Oudh, under s. 46 of Act No. I of 1879. The 
circumstances which gave rise to the reference were, briefly, as follows. 
The new Egertou Woollen Mills, a company limited by shares and already 
possessing articles of [132] association, came to the conclusion that their 
articles of association stood in need of amendment. They accordingly 
passed a special resolution very largely altering and amending the articles, 
and the result of this resolution was embodied in a document headed 
“ articles of associntion." This document, or a copy of it, was forwarded 
to the Registrar of Joint Stock Compa<iitis under the provisions of s. 79 
of the Indian Companies Act, 1882, to be recorded by him. The Registrar 
impounded it, being o( opinion tliat, owing to the procedure adopted by the 
oomuany in entirely recasting tljeir articles of association, the document 
constituted new articles of ar^sociation and required a stamp of Rs. 25 under 
art. 8 of the second schedule to the Indian Stamp Act, 1879. At the instance 
of the Company the Board of Revenue referred to the High Court the 
question whether the document required to be stamped as articles of 
association, or whether it was merely the record of a special resolution. 

Mr. TK K, Porter, for the New Egerton Woollen Mills, contended 
that the document in question was not articles of association ; and did not 
require to be stamped as such. The Indian Companies .Act, 1882, \vide 
3S. 37 and 39) contemplated chat there should be only one set of articles of 
association during the existence of a Company. But by s. 76 of the Act 
a Company was empowered to altsr all or any of the regulations of the 
Company contained in the amides of association ” by means of a special 
resolution, as defined by s. 77. This was what had occurred in the 
present case. The Company had by special resolution altered most of the 
articles of association, and, instead of publishing what was new in the 
form of an amendment to the articles of association, had entirely recast 
the articles. Such procedure was adopted for the sake of cinvenience, 
but it was not the making of " new articles of association.” In point of 
law the document in dispute was nothing more nor less than the record of 
a " special resolution " a copy of which had, by reason of s. 79. to be for- 
warded to the Registrar of Joint Stock Companies for the purpose of being 
recorded by him ; it did not constitute “ articles of association ” requiring 
to be registered under s. 40. 

[133] Mr. E. Chamier, contra, argued that articles of association 
were in pari materia with rules which partners migljt make for themsel- 
ves for the conduct of the partnership business. As such rules might be 
changed as often as the partners desired, so might articles of association 
of a Company. The document in question was on the face of it a com- 
plete set of articles of association, and required to be stamped as such. It 
was not permissible to look outside the document itself to ascertain what 


I 


1118 


IX.] In re NiiW egerton woollen mills 22 All. 134 

it was for fclie purposes of the statue law. Gkandrakani Mookerjrc v. 
Katiikcharan Ghaile (l) aud Ramen Chetty v. Alahomed Ghoiise (2). 

JUDGMENT. 

Knox, BaNERJI and Airman, JJ.— TIJs is a case stated under s. 46 
of Act No. I of 1S79 by the Board of Roveuue for decision of tlto question 
raised in the statemeut. The stiiteiu Mib commotices by asking; a 
ruling regarding the question of the siamp-duty payable on what are 
termed the New Articles of Associar.ion of the Nevv Egerton Mills Com- 
pany, Limit-d. It then sets out that an authenticated copy of thebe 
so-oalled “ New Articles of Association ” was submitctd to the Registrar 
of Joint Stock Companies for registration, and that he impounded tiiem, 
as he was of iipinion that they required to be stamped. Tbo reasons 
why the Registrar of Joint Stock Companies considered that the docu- 
ment was liable to stamp-duty are that, in his opinion, the New Egerton 
Woollen Mills Company, instead of altering its existing regulations or 
making new legulatiotis to tlie exclusion of those already existing, as 
they were enbitle.l to do under s. 77 of the Companies Act. had, for the 
sake of greater convenience and perspicuity, preferred to adopt an 
entirely uew set of articles of association as the regulations of the 
company, to the exclusion of tboso before in force, they wore 
therefore the articles of association of ihe company, and required 
to be scamped under art. 3 (presumably art. 8) of sch. I of 
the Stamp Act, 1879. The Board state that they agree with the 
view thus stated by the Registrar of Joint Stock Companies. Before 
proceeding further, we would point out that the word New” is a 
word imported by the Registrar of Joint Stock Companies into the 
case. The document, whicii was presented to the Registrar of Joint 
[134] Stock Companies, and which is before us, is headed Articles of 
Association of the New Egerton Wollen Mills Company Limited.” and nob 
“ New Articles of Association.” as set out m the reference. After carefully 
considerin'* the provisions of the ludian Companies Act, 1882. and hear- 
ing all that has been said to us by the learned Government Advocate, 
we are of opinion that there can be no such document uuder tlio Indian 
Companies Act of 1882 as “ New Articles of Association.” Articles of 
association are specially .eferred to in s. 37 and following sections of the 

Act The sections provide that a company limited by shares may, when 
on the eve of incorporation, draw up a memorandum of associatiou, and 
may link with that document articles of association signed by the subscri- 
bers to the memorandum of association, and prescribing such regulations 
for the companv as the subscribers to the memoraodum of association 
deem expedient” If they do not add articles of association so executed 
to their memorandum of association, m that case the regulations contained 
in the table marked A in sch. I to the Indian Companies Act, 1882. 
shall be deemed to be the regulations of the Company in the same manner 
and to the same extent as if they had been inserted in the articles of asso- 
ciation and the articles had been duly registered. We have not been refer- 
red to any section througliout the Act which provides for the ot 

new articles of association, and it seems to us that such would really be a 
contradiction iu terms. We can understand a body of individuals who are 
about to incorporate themselves into a company drawing up and execubmg 
articles of association which shall govern them when so incorporated, and 

(1) 6 B.L.R. 103. 12) 16 C. 432. 
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W0 can understand a company when incorporated resolving that there shall 
be new regulations which shall supersede or modify the articles which 
were drawn up at the time when the association was 6rst determined upon. 
This is provided for by s. 76 of the Indian Companies Act, and provision 
is made in s. 79, whereby any and every resolution to this effect shall be 
printed and forwarded to the Registrar of Joint Stock Companies and be 
recorded by him. Bearing all this in mind, we are satisfied that the docu- 
ment which was submitted to the Registrar of Joint Stock Companies was 
submitted to him under s 79 bo be recorded by him, and not, as he 
[133] states, for registration. The document was nob new articles of 
association, or articles of association at all within the meaning of 
the Indian Companies Act. It was a copy of the special resolution 
passed by the company, notifying to the Registrar, and through him to the 
world concerned, that the regulations of the company, which were covered 
by the resolution, would be the regulations by which the company would 
in future be bound. These regulations, even though they were new regula- 
tions to the exclusion of all the existing regulations of the company, are, by 
the second paragraph of s. 76, to be deemed to be regulations of the 
company of the same validity as if thev had heeu originally contained in 
the articles of association. The law does nob say that they are to be 
deemed articles of association, but expressly declares that they are bo be 
deemed regulations of the same validity as if they had bean contained in 
the articles of a.«sociabiou. The document which has been forwarded to 
us is certainly not one which falls within art. 8 of sch. I of the 
Stamp Act of 1879, and is not liable to stamp-duty as provided by that 
article. Tins is our deuisiou. Let the Registrar certify it as our answer 
to this reference. 


22 A. 135^20 A.W.N (1900) 12. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Jiistice Aikman. 


Ram Bharose (Defendant) v. Kallu Mal and OTHERS (Plaintiffs) * 

[Ilth December, 1899.] 

Partnership — Arbitralioii — Authority of one partner to sue on behalf of the firm — 
Authority of one partner to bind the firm by a submission to arbitration — Ac^ No, I 
of 1877 (Specific Relief Act), s. 21. 

Held that one partner, though entitled to bring a suit on behalf of tho firm 
of which he is !k momber to recover a debt due to the firm, has no power, in the 
absence of sp-jcial authority, to bind the firm by a submission to arbitration of 
the claim so brought. Stead v. Salt (1) and Strangford v. Oreen (2) referred to, 

[Appr., 11 O.ti.J. 658=14 C.W.N. 1106 (1112)=6 Ind. Gas. 63 ; R , 1 Ind. Gas. 937; 
103 P.L.B. 1902 ; 0., 3 S.L.R. 6.] 

The facts of this case sufficiently appear from the judgment of the 

Court. 

Mr. W. M. Colvin (for whom Wallach), for the appellant. 

Pandit Moti Lai, for the respondents. 


• First Appeal No. 29 of 1899 from an order of Babu Nil Mad">ab Roy. Small Cause 
Court Judge. Oawnpore, dated 27th February 1899 

(1) (1825) 3 Bing. (101). (2) (29 Car. II) 2 Mod. 328. 
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JUDGMENT. 

[136] Blair, J. — This suit was brought by the plaintiffs to recover 
money due to them for groceries sold and delivered to the defendant Ram 
Bharose. The plaintiff’s business was a partnership business. One Udai 
Ram was called the managing partner, but there appears to be no fact 
found in this case which would distinguish his powers and rights from 
those of an ordinary acting partner. Proceedings had been commenced 
by him to recover the debt duo to the firm, and we have the authority 
of English cases, which seem to us to deal with a state of facts in 
no way different from similar transactions in this country for the pro- 
position that a partner suing to recover -a debt due to the firm is acting 
within the range of his powers ; in other words, that he is authorized to 
adopt the ordinary method provided by law for the recovery of debts due 
to the firm. Udai Ram, however, before the suit had been decided, referred 
the matter to arbitration, undertaking no doubt to bind tho partnership 
concern by the award which should be made. Prior to the date fixed 
for making and publishing the award, a partner, Ixallu Mat, gave 
notice to the arbitrator that he was not hound by the submission to 
the arbitration, and Udai Ram also repudiated his own liability. The 
plaintiffs brought this suit to recover their money due to them, narra^ng 
in their plaint the general circumstances relating to the arbitration. The 
substance of their plaint is “ v^e are not bound by those arbitration pro- 
ceedings. We are entitled to recover just as though they had never 
taken place.” The appellant Ram Bharose set up in his statement of 
defence that under the true interpretation of s. 21 of Act No. 1 of IbY/. 
and 8. 251 of the Indian Contract Act. the arbitration agreement con- 
stituted a bar to the plaintiff’s suit. The Munsif tried the issue of fact as 
to the liability of the partner Kallu Mai for tne act of Udai Ram. and 
found that Kallu Mai had authorized the reference to arbitration, and Uiere- 
bv bound himself and his minor son. who was also a partner. The Court 
below found otherwise on the question of fact. It found that there was no 
authority to refer given by Kallu Mai. It discussed ana consmered no 
question of implied liability, and we think it reasonable to draw the 
inference that the Question of imnlied liability of the partnership for the 
acts of the managing partner [137] was not raised before it. At all events 

there is no finding of such implied liability. .... , , 

The third point which might have been raised before the lower appel- 
late Court was that, although there might have been in fact no authority 
conferred upon Udai Ram to refer matters in dispute relating to par ner- 
ship business to arbitration, still such a representation might have been 
made to the public as to the nature and extent of h.s nower as bo estop 
the plaintiffs from saying that he had not tho fullost authority to enforce 
the demands of the firm by any machinery he might choose. That question 
does not appear to have been raised or decided The aofendant therefore 
having it found against him that there was in fact no authority, has also 
failed bo obtain a finding upon the question whether there was an implied 
authority or estoppel made by representation of the partners There was 
therefore no bar to the consideration of the details of the plaintiff s 

An order of remand has been made upon tlie basis that the plaintiffs 
have been held entitled to sue as the defendant has failed to establish any 
bar to their suit. The order of remand, therefore in our opinion, was 
right. The appeal should be dismissed, and the costs of this appeal 

should be costs in the cause. 
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Aikman, J. — This appeal arises out of a suit brought by Kallu Mai, 
Gopi Ram aod Udai Ram, members of a partnership firm, to recover from 
the defendant Ram Bharose the price of goods supplied. In answer to 
the suit Ram Bharose pleaded that the matter in dispute had been, under 
agreement between him and Udai Ram, the managing member of the firm, 
referred to arbitration, and that consequently the existence of this agree- 
ment barred the plaintiff’s suit. The Court of first instance sustained this 
plea and dismissed the suit. On appeal the learned Subordinate Judge 
set aside the decree of the Court of first instance and remanded the case 
under s. 562 of the Code of Civil Procedure for decision upon the merits. 
It is against this order of I'emand that the present appeal is brought. 

It is contended that the reference to arbitration was a valid reference, 
which binds the partnership, and consequently the suit is not main- 
tainable. The question whether one partner can, without special 
authority, bind the firm by submission to [138] arbitration, does not 
appear to have been considered in any Indian case. The English author- 
ities are unanimous in holding that one partner cannot, without special 
authority, bind his firm by such reference. In case of Stead v. Salt (1). 
a firm consisting of five members, brought a suit against the de- 
fendant to recover the price of work, labour and materials. It was 
pleaded that the subject of the demand, for the enforcement of which 
the action was brought, was concluded by an award. It appeared, 
however, that submission to the award was signed by three only out of 
the five members of the firm, and the Court held that submission by three 
members would not bind the five. There are other cases to the same 
effect to which it is not necessary to refer. For the appellant to succeed, 
it appears to me he must show that the reference to arbitration was either 
an act necessary for, or such as is usually done in, carrying on the business 
of the firm in question. He has failed to do so. He attempted to show 
that the other adult member of the firm had expressly consented to the 
reference, but the lower appellate Court disbelieved the evidence adduced 
by the defendant and held that no such consent was proved. It appears 
from the judgment of the lower appellate Court that no attempt was made 
to argue that Udai Ram, as managing membei of the firm, had any implied 
authority to refer matters to arbitration. I am of opinion, therefore, that 
the plea, based upon the provisions of the last paragraph of s. 21 of the 
Specific Relief Act, 1877, fails. 

One other contention was urged by the learned counsel on behalf of 
the appellant, namely, that in any event UdaiRana, who virtually referred 
the matter to arbitration, was bound by the submission. An old case 
Strangford v. Green (2), is cited as authority for this contention. It may 
be that in a suit against Udai Ram personally the defendant may be 
entitled to some relief ; but this will nob affect the suit brought by the firm 
of which Udai Ram is a member. I concur in the order proposed. 

By the Court. — The order of Court is that the appeal be dis- 
missed. Costs of this appeal will abide the event. 

Appeal dismissed. 


(1) (1825) 3 Biog. 101. 
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22 A. 139 = 20 A.W.N. (1900) 16. 

[139] APPELLATE CIVIL. 

Before Mr. Justice Blair anJ Mr. Justice Burkitt. 


Balwant Singh (Plaintiff) v. The Secretary of State For 
India IN Council (llth December, 1899]. 

Act No. XIX of 187H Land Revenue Acil. s. *241 {i). Act No. VllI of IS7S 

(NortJiern India Canal and Drainage .4c0. s. 45 — Civil and Revenue Courts — 
JurisdictioJi — Suii to recover alleged excess payments in respect of irrigation dues. 

Held that no suit would He io a Civil Court to recover payments alleged to 
have been made in respect of irrigation dues io excess of what was properly 
leviable on the plaintifi. 


This was a suit lastibuted iu the Court of the Subordinate Judge 
of Agra for the recovery of a certain sum of money alleged to have been 
paid under the following circumstances as detailed in the judgment of the 
Court of first instance : — 

“The plaintiff is the zamindar of two villages, namely Kayatha and 
Oangni, pargana Firozabad. zila Agra, and pays the irrigation (called 
the owner’s) rate for these villages. The owner’s rate is levied on those 
lands alone which at the time of the last settlement were usar or bunjur 
on khakec, ot nautor, and which are now irrigated through the canal; 
these have been assessed with an irrigation fee of those lands which did 

not use to be irrigated. m 

“ On account of the village Gangni for the years 1292 to 1296 b. 
Es. 833 - 11-10 were taken in e.'vcess of the real dues from the plaintiff’s 
ancestor through mistake on account of owner’s rate, that is. on account 
of those lands which at the time of the last settlement used to be irrigated 
by canal or wells, or any other means ; that in the same way Es. 3,709-11-3 
wore taken in excess of the correct dues for the village Kayatha for the 
same period ; that the lands for which these fees have been taken are 
entered in the jamabandis as being Nahrec or Ghahee. but the owner's 
rate was taken with respect to them by mistake. That the numbers 
of these plots are given in the exhibits marked from A to T. 

[ 140 ] “ The ancestor of the plaintiff and the servants of his estate 
relying upon the jamabandis supplied to the zamindars twice a year paid 

the said amounts. •, i • i j 

“ In May. 1891, thekarindas of the estate discovered the mistake, and 

therefore on the 14tb of May 1891. an application was made to the 

Collector for a refund of the amount, but it was disallowed on the 1st of 

Ugu3t^l89_l0 ^ ^24 of the Civil Procedure Code was served upon 

the Collector on the 9th of March 1894 

“ The cause of action arose on the 13bh of May 1891, when the 
ancestor of the plaintiff and the servants of the estate discovered 
the mistake, as well as on the 1st of August, 1891, when the application 

for a refund of the amount was disallowed. 

“Upon these allegations the plaintiff seeks to recover Es. 4.o43 from 

the defendant. 

“The defence is : — 


• Second Appeal No. 194 of 1897, from a decree of W. F. Wells, Esq-. District Judge 
of Agra dated the 2l3t December 1896, conQrming the decree of Mauivi Syed Muham- 
mad Sirajuddin Ahmad, Subordinate Judge of Agra, dated the 6th August 1896. 
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“ That the plaint has not been properly signed and verified by the 
plaintiff. 

“That the claim is barred by limitation, and the plaintiff has given 
a wrong cause of action. 

“ That the amounts in dispute as stated in the plaint are incorrect 
and greatly differ from the entries in the jamabandis filed by the plaintiff 
with the plaint. 

“That the defendant before the institution of the present suit asked 
the plaintiff for an account and a list of fields in dispute in order to decide 
whether any mistake had really been made, but the plaintiff neither sent 
the said papers to the defendant nor showed them to his pleader. 

“ That no excess irrigation dues have been realized from the plaintiff, 
and the dues referred to in the plaint having been fully examined, have 
been rightly assessed and recovered. 

“That the plaintiff and his ancestor had been always paying tho 
irrigation dues and deriving benefits thereof, and the jamabandis have been 
always in their bands ; they never raised any objection ; that the present 
plaintiff has no locus standi. The allegation that the said dues were paid 
by mistake and the mistake was discovered on the 13th of May 1891, is 
wrong. 

[141] “ That the plaintiff applied to the Collector of Agra for a 
refund of the amount but it was rejected on the 1st of August 1891; 
that no excess irrigation fee has been recovered from the plaintiff, and if 
any has been recovered, he is not entitled to its recovery under circular 
A.D. of July 1883.” 

Upon these pleadings the Court of first instance dismissed the suit as 
barred by limitation. 

The plaintiff appealed, and the lower appellate Court (District Judge 
of Agra) dismissed the appeal, finding the suit barred by limitation 
under art. 14 of the second schedule to the Indian Limitation Act, 1877. 

The plaintiff thereupon appealed to the High Court. 

Babu Jof/itidro Nath Ohaudhri and Babu Satya Chandra Mutcerjiy for 
the appellant. 

Mr. E. Chamier, for the respondent. 

JUDGMENT. 

Blair and BuRKITT. JJ.— In our opinion the suit does not lie by 
dint of s. 241. second paragraph of cl. (i), of the Land Revenue Act, No, 
XIX of 1873, and s. 45 of Act No. VIII of 1873. This question was not 
raised in the appeal or indeed elsewhere at all. The Court below dis- 
missed the suit by the application of art. 14, sch. II of the Limitation Act, 
The appeal is therefore dismissed, but under the circumstances, without 
costs. 

Appeal dismissed. 


i 
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22 A. 141 = 20 A.W.N. (1900) 2. 

APPELLATE CIVIL. 


1899 

Dec. 16. 


Before Mr. Justice Blair and Mr. Justice Burkitt. 


KaNHIA LAL {Plaintiff) V. DEBI DAS AND ANOTHER 
{De.fe7idants).* [16tb December, 1899.] 

Hindu law— Joint Hindu family — Suit for partition — Plea by defeiidants th/it some of 
the property in suit loas their self-acquired property — Burden of proof. 

In a suit foe partitioo of property alleged to bo the property of a joint Hindu 
family, of wbich the plaiotifi was a member, the defendants, while admitting that 
some of the property schedaled in the plaint was joint property pleaded that 
the bulk of the property in suit, of which they were in possession, was their 
own self*acquired property. Held, that the burden of proof was on the defendants 
to show that such property was their self acquisition. [142] Qajendar Singh v. 
Sardar Singh II), Dhurm Das Pandey v. Mussumat Shama Soondari Dibiah (2). 
and Gobind Chunder Mookerjee v# Doorgapersaud Baboo 13), referred to. 

IF., 4 G.D.J. 56 (59) ; R., 33 A. 677 (G82) = 8 A.L.J. 723 (730) = 10 Ind. Gas. 543 ; D , 16 
C P.L.R. 3 IC).] 
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The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogindro Nath Chaudhri, Babu Ilatan Chand and Munshi Gokal 
Prasad^ for the appellant. 

The Hon’ble Mr. Conlan and Mr. D. N. Banerji, for the respondents. 


JUDGMENT. 

Burkitt, J. (Blair, J.. concurring). —This is a second appeal in a 
partition suit. The reply of the defendants to that suit was that the great 
bulk of the property sought to be partitioned was their self-acquisition, 
and that it did nob belong to the joint family. It was admitted that some 
of the property scheduled in the plaiut was joint property. 

At the hearing in the first Court the Subordinate Judge very properly 
placed on the defendants the onus of proving that the property claimed by 
them was their self-acquired property. The defendants refused to accept 
the ruling of the Court in that matter. Tbey persisted in their contencion 
that the onus lay on the plaintiff, and declined to call any evidence in sup- 
port of their case. They contented themselves with putting in certain 
sale-deeds and such like documents. .As to those papers it is sufficient to 
refer to the case of Gajemlar Singh v. Sardar Singh (1). Such 
documents unsupported by any parol evidence, are insufficient bo establish 
the defendants’ case. The first Court gave the plaintiff a decree. On 
appeal the District Judge has reversed that decision. He held that the 
onus of proof lay on the plaintiff. In so holding ws have no doubt be 
was entirely wrong, and we say so on the authority of Dhurm Das Pandey 
V. Musswnai Shama Sowidari Dibiah{2) and of the High Court of Bengal 
in the case of Gobind Chunder Mookerjee (3), and the cases cited therein. 
We hold that as the defendants set up their separate acquisition in a suit 
for the partition of a joint family, which admittedly was possessed as such 
of some property, the presumption of law was that the whole of the pro- 
perty of each individual belonged to the common stock. The burden of 

* Second Appeal No. 410 of 1897 from a decree of C. Rustomjee, Esq. District 
Judge of Moradabad, dated the 24ih March 1897, revorsiog the decree of Pandit Rajnath 
6ahib, Subordinate Judge of Moradabad, dated the 11th December 1893. 

(1) 16 A.W.N. (1896) 23. (2) 3 M. I. A. 229. (3) 22 W. R. C. R. 248. 
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proving separate self*[l43]acquisitioQ lay on the person asserting it. 
In our opinion therefore the decision of the Judge was absolutely wrong. 
We set aside his decree dismissing the suit. 

It was urged for the respondents that we should now remand the 
record so as to give them an opportunity of putting in their evidence. 
We refuse to adopt that course. The defendants had ample opportunity 
to produce their evidence. They absolutely refused to submit to the 
ruling of the first Court and declined to produce evidence. They have 
only themselves to thank for the consequences. We refuse to assist them. 
The suit then was practically undefended and was properly decreed by the 
Court of first instance in the absence of any evidence for the defence. 
That was a right decree. We restore it, and (setting aside the decree of 
the lower appellate Court) we allow this appeal with costs. 


Appeal decreed. 


22 A. 143 = 20 A.W.N. (1900)4. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 

Abdur Rahim {Plaintiff) v. The Municipal Board op Koil 

{Defendant).* [16bh December, 1899.] 

iSttii for declaration of right to be entered in list of caixdidates for ap-pointment as mem- 
ber of a Municipal Board— Jurisdiction^ Suit brought against the Municipal Board 
in its corporate capacity. 

Where a plaintiS sued for a declsratioo of •bis right to have his name entered 
in the list of persons entitled to be candidates for election as members of a 
Municipal Board and brought bis suit against the Board in its corporate capa> 
city, it was held that such a suit would not lie against the Board, even if, which 
was not decided, it might lie against the revising authority, by the irregular 
action of which, it was alleged, the plaintiff's name had been excluded from 
the list of candidates, 

[R.. 18 Ind. Cas. 122 (124) =16 O. C. 36 (39).3 

The facts of this case sufficiently appear from tbe judgment of tbo 
lower appellate Court, which was as follows : — 

“Tbe plaintiff appellant asks for a declaratory decree against tbe 
Municipal Board of Aligarh (sic), to the effect that he is entitled to be 
entered in the list of candidates for election as a member of tbe Board, and 
for damages amounting to Rs. 1,100. 

[144] ‘ His allegation is that be was elected as a member in March 
1894, bub his election was set aside by the Magistrate’s order passed in 
May 1894. 

“After this the Municipal Board appointed Mr. H. J. Smith, 
K. Muhammad Yusuf, L. Sri Lai and Sheikh Amin-ud-din as a revising 
authority for correcting the list of voters, for 1895. 

“ Muhammad Nor Khan, his former opponent, raised an objection to 
entry of name of plaintiff on list of voters, on the ground that he paid a 
monthly rent of less than Rs. 10. Tbe matter was brought up before the 
revising authorities on 26th January, 1895, and some irregular and illegal 


• Second Appeal No, 298 of 1897, from a decree of L.G. Evaos, Esq., District Judge 
of Aligarh, dated the 4th March 1897, confirming a decree of Babu Bepin Behari 
Mukerji. Subordinate Judge of Aligarh dated the 6tb December 1895. 
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proceedings took place, as detailed in the plaint, in consequence of which 
the name of plaincitf appellant was struck off list of candidates for mem- 
bership. It is alleged that the order passed by the revising authority 
•was passed mala fide at the instigation of Muhammad Nur Khan, to whom 
the members of the revising tribunal were partial (Mr. Smith alone ex- 
cepted). In consequence of this illegal action of the revising tribunal 
plaintiff appellant failed to be elected in 1895. and this suit is the 
result. 

"The learned Subordinate Judge fixed several issues and decided as 
below : — 
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1. The suit is cognizable by a Civil Court. 

2. The order of the revising authorities was nob wholly regular 

and the decision was erroneous. 

3. The suit is not barred by s. 42, S. R. A. 

4. The plaintiff is qualified to be a member. 

5. The plaintiff can maintain a suit for damages, but he cannot 

get any because ho has failed to prove malice on part of the 
revising authorities. 

"The plaintiff has appealed against this decision. No objection has 
been taken under s. 561, Civil Procedure Code, by the defendant Muni- 
cipal Board, but I hold that the defendant can nevertheless contest the 
findings of the lower Court where they are against them. ‘ A respondent 
who fails to file a petition under this section is not bound by the findings 
arrived at against hico by the lower Court ^ — Bhagoii w Bcipuji (1), and 
may take any objection to the decree of the lower Court which he 
[143] might have taken if he had preferred a separate appeal— KamaJ 
v. Kamat (2); In re M. Himmat Bahadur (3). 

" Under these circumstances the Government Pleader on behalf of 

the Municipal Board urges : — 

(1) that the suit is not cognizable by a Civil Court ; 

(2) that the plaintiff is not entitled to the declaration asked for as 

against the defendant Board. 

" T am referred to tbe ruling of the Calcutta High Court in Sabhabat 
Singh v. Abdul Gaffur (4) on behalf of the Board. 

"The remarks of Mr. Justice Trevelyan, p. Ill et scq point to the 
conclusion that a suit would lie under the circumstances stated by the 
plaintiff appellant, that is. assuming that the allegation of the plaintiff 
appellant is correct, that his name was struck off the list of candidates in an 
irregular way by friends of Muhammad Nur Khan, who were not acting 
in good faith ; it stands to reason that the relief claimed is one which can 
be considered by the Civil Court acting under s. 42, Specific Relief 

Act. 

" This is clearly the meaning of the ruling of the Calcutta High 
Court referred to above, and as no ruling can be cited to the contrary, I 
hold that the learned Subordinate Judge was right in finding that he has 
jurisdiction to try and decide this suit. 

" The next point for decision is more difficult — 

Can the plaintiff appellant claim tbe declaration asked for against 
tbe Municipal Board ? 

" Tbe plaintiff appellant, who has conducted bis own case, admits 
that bis claim is against the corporate body represented by the 


13 B. 75. 


(2) 8 B. 368. 


(3) B.L.R. Sup. Vol. 4Q9. 
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President, and not against the President or any individual member 
presonally. 

' In the Calcutta case above noted it was decided that no action 
for damages could lie against the Magistrate who set aside the election, 
as he only acted bona Ude in pursuance of what be believed to be the 
duties of his office ; and it was further held that no declaration 
could be made against him, as the matter was nob one in which he really 
bad an interest. 

[146] ■ ' It was held, however, that an action did lie against those 
persons who denied the right of the plaintiff and put in force machinery 
which excluded his exercise of that right. 

In this case the plaintiff aopellant bases his suit on the allegation 
that certain specified members of the Municipal Board, acting under the 
instigation of his opponent Muhammad Nuc Khan, put certain machinery 
in motion, which resulted in his name being struck out of the list of candi- 
dates for the year 1895, and on this ground he says he is entitled to a 
declaration and damages as against the Municipal Board in its corporate 
capacity. In this case, according to the rules laid down for the Aligarh 
Municipality (G. O. No. 716, dated 9bh August, J884), the result of thepco- 
ceedings of the revising authority was that their order became final, not 
being corrected by the Magistrate within one month from the last sitting. 
In other words, the proceedings of the revising authorities were automati- 
cally ratified by the Board under the rules, and the order of the revising 
authorities became for all practical purposes an order of the whole Board. 

“ Bub it is not contended that the members of the Board in their 
corporate capacity were actuated by any malice. 

“ The order of the revising authorities became the order of the Board 
under force of circumstances, and it is obvious that the position of the 
Municipal Board iu its corporate capacity is in this case similar to the 
position of the Magistrate in the Calcutta case. The following remarks 
apply in this case, mutatis mutandis. ‘ What he (the Magistrate) did was 
done, or at any rate purported to be done, in pursuance of authority given 
to him by law. There is a question whether he had any authority to do 
what he did but even if that be so, the Magistrate acted bona fide 

in pursuance of what he believed to be the duties of his office, and there- 
fore he would not be liable to an action in respect of it. He would certainly 
not be liable to any action for damages, and, as far as a declaration 
against him is concerned, that is not a matter iu which be really bad any 
interest. * * * We think it very doubtful whether such a decree could be 
given, and certainly, as a matter of policy, it would not be right for 
us to do anything which would compel Magistrates of districts to be 
[147] brought iu iu suits of this kind when the contest is really one between 
the parties who have opposed one another at an election.’ 

“ In this case, applying the principles laid down above, I hold that 
the real dispute lies between plaintiff appellant and the friends or partisans 
of Muhammad Nur Khan, and that the Municipal Board in its corporate 
capacity cannot be dragged into their quarrels. 

“ The Muoicioal Board in its corporate capacity acted bona fide in pur- 
suance of rules laid down for its guidance by Government, and is not incer- 
ested in any way with respect to the title of plaintiff appellant to any parti- 
cular character or right. In this particular instance the right of plaintiff 
appellant to be elected a member of the Board is not a matter in which 
the Board in its corporate capacity is interested in the slightest degree. 

" For the above reason, I hold that the plaintiff appellant cannot. 
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under s. 42, Specific Belief Act. claim any declaration or ask for any 
damages against the Municipal Board in its corporate capacity, and the 
suit must therefore fail. 

“ It is UQueoessary, under these circumstances, to express any opinion 
on the facts; but I may say that I agree with the learned Subordinate 
Judge in his finding on the sixth issue, viz., that che plaintiff-appellant is 
qualified under the rules to be a member of the Municipal Board. 

“ Tne learned Subordinate Judge for reasons given by him did not 
award costs to defendant Muuicipal Board, but in this appeal 1 am of 
opiuioQ that the Board is entitled to its costs. 

“The plaintiff-apuellant should have been content with the finding 
of the learned Subordinate Judge that the procevlings of the revising 
authorities were irregular and their decision erroneous. 

“ It is quite clear that asaganisc the Board io ios corporate capacity 
be has no reasonable ground of complaint. 

“ Appeal dismissed with costs.” 

The plaintiff thereupon appealed to the High Court. 

Babu Satya Chandar Mukerji, for the appellant. 

Mr. E. Ckamicr. for tbe respondent. 

JUDGMENT. 

BurkITT, J. (Blair, J., concurring). — In this appeal various ques- 
tions have been argued before us, and amongst others the [148] 
quescioa as to whether any suit having for its object to obtain a declara- 
tion that the plaintiff is entitled to have his name entered iu the lists 
•of electors or candidates could lie against the Municipal Board. We do 
not propose to decide any of those questions. Wo are of opinion that the 
•appeal must fail on the short ground that the suit has been 
brought against the wrong party. The plaintiff’s allegation is that by 
reason of certain tortious acts committed by the revising authority 
his name was wrongfully sciruck off the list of persons :]ualified to 
stand as candidates for election to tbe Municipal Board at the next 
election. This the plaintiff alleged as done at the instigation of, and with 
a view to please and show partiality to, a disappointed candidate. It is 
admitted for the plaintiff that he had a remedy by application to the 
District Magistrate (who bad power to revise and amend tbe list prepared 
by tbe revising authority), but that he did not avail himself of that remedy. 

We are clearly of opinion that if the plaintiff had any right of soit, 
as to which we express no opinion, his suit should have beeu instituted 
against the persons of whose alleged wrongful acts and misconduct he 
complains, namely, the persons who constituted the revising authority, 
and that tbe suit, if mainUinable at all, would lie against them personally 
for the individual acts done by them. The revising authority had tbe 
duty imposed on it of preparing the lists of voters and candidates, subject 
to the final orders of the District Magistrate, and if the members of that 
body are respoosinle to any Court for wrongful acts done by them in 
the performance of that duty tbey are responsible as individuals. The 
Municipal Board in its corporate capacity is not answerable for the 
miacooducc and wrongful acts of the revising authority in preparing the lists. 
It has no control over or power of amending those lists. The Magistrate 
of the District is the only authority by which those lists can bo revised 
or amended. 

For the above reasons we are of opinion that this appeal fails. We 
therefore dismiss it with costs. 

Appeal dismissed. 


1899 

Dec. 16. 

Appel- 

late 

Civil. 

22 A. 143 = 
20 A.W.N. 
(1900) 4. 


IX— 142 


1129 


22 All, 149 INDIAN DECISIONS, NEW SERIES [Yol; 

22 A. 149 (P.C,)=4 C.W.N. 133=2 Bom. L R. 523 = 27 I.A. 58=7 Bar. P.C.J. 601. 

[149] PRIVY COUNCIL. 

Present : 

Lords Watson, Robkouse, and Davey, Sir Richard Couch and Sir 

Edward Fry. 

[On Appeal from the High Court for the North-Western Provinces.] 

Balkishen Das and others {Defendants) v. W. F. Legge 
323 = 27 {Plaintiff.) [27th & 28th Juoe, 4th & or.h July and 11th November, 1899.] 

I.A. 38 = 7 Sale of land and agreement for re-purchase— Mortgage by conditional sale— Right to 
Sar. P.C.J. redeem -Intention— Regulations I of n9d and XVJl of 1806— Exclusion of extrinsic 

601. evidence to vary written instrument — Act No. 1 of 1872 (Indian Evidence Act)^. 

S. 92. 

A deed of sale of land for value was accompanied by a deed of agreement 
between the parties tor purchase bick by the vendor of the land on payment by 
him of money to the vendee on a future dtce fixed. The deeds were followed by 
transfer of possession to the vendee, and his receipt of the profits. 

The vendor did not exercise his right of re'purcbaset but after many years, 
gave notice of bis intention to redeem, and brought this suit to enforce his right 
of redemption as upon a mortgage by conditional sale. 

Held : (1) that oral evidence for the purpose of ascertaining the intention of the 
parties to the deeds was not admissible, being excluded by the enactment in s. 9*2 
of the Indian Evidence Act, 1872. 

'Ibis case bad to be decided on a consideration of the documents themselves, 
with only such extrins'C evidence of circumstances as might be required to sbow^ 
the relation of the written language to existing facts. 

(2) That there were contained in the deeds indications that the parties 
intended to effect a mortgage by conditional sale. In such a mortgage it is not 
necessary that the mortgagor should make himself personally liabla for the 
repaymeot of the loan. 

(3i The equity of redemption was rendered applicable to a mortgage of this 
class by tbe effect of the Regulation XVII of 1906. The Transfer of Property 
Act, 1862, s. 58. defines a mortgage of this character stating tbe already 
existing law, and practice regarding it ; but owing to its date did not apply in 
this instance. 

(4) Redemption bad been rightly decreed in the Courts below. 

Whether such a mortgage would be redeemable under the Regulation law 
independently of intencioa indicated in the instrument was not a point calling 
for decision. Indications in this casd appearing in the deeds were <a), words in 
the agreement for repucobase similar to rho^e in Regulation I of 1798, relating 
to the deposit of mortgage money in the Treasury, giving tbe like power to 
deposit ; 16). the inclusion in tbe present security of a sum due on an account, 
open to be increased, other than the price fixed for the repurchase ; and other 
matters. Bhagwan Sahaiv. Bhagwan Din (1) distinguished, 

[DUb., 83 a. 340 = 8 A.L.J. 373 = 13 Bom.L.R. 391 (394) = 13 C.L.J. 510 = 16 C.WN 
521 = 11 Ind. Gas 398 = 21 M.L J. 1126 = 10 M.L.T. 23= (1911) 2 M.W.N. 370‘ 
N.F., 33 A. 585 (60*2)=8 A.L.J, 389=9 Ind. Cas. 1013 ; P., 26 B. 252 (F.B.i=i 
Bom.L.R. 778; 30 B. 119 = 7 Bom L.R. 669; 35 B. 231 (235l = 13 Bom. L.R, 

113 = 9 Ind. Cas. 941 <942); 25 M. =11 MLJ. 370; 8 C.WN 101* 10 

Ind. Cas. 630 (631); F. & Exp.. 23 C. 289 = 5 C.W.N. 326; R., 27 a’. 612 
(617) = 2 A.L.J. 360 = A. W.N. (1905>129; 30 B. 426 = 8 Bom.L.R. 653; 34 B. 
69=11 Bom.L.R. 1130 = 4 Ind. Cas. 257; 35 B. 93=12 Bom. L.R 972 = a 
Ind. Cas. 644 ; 30 C. 883 (893) ; 31 M. 187 (191) = 18 M.L.J. 158 ; 2 Bom.L.R. 

1058 (1067, 1068) ; 8 Bom. L.R. 287 (294) ; 8 Bom. L.R 761 (762) ; 6 Ind. 
Cas. 817 (818) = 6 N.L.R. 65; 8 Ind. Cas. 501 ; 10 Ind Cas. 1004 (1006)=27 
P.R. 1911 = 191 P.L.R. 1911 = 118 P.W.R. 1911; ll lod. Cas. 124 (125); 14 
Tnd. Cas. 65 (66) = 1912 M.W.N 164 (165); 19 Ind. Cas. 428 (429); 2 
L B.R. 99 (102); 3 L.B R. 227; 3 L.B.R. 100 (108) ; 24 M.L.J. 91 (92) = 

11) 17 I. A. 98 = 12 A. 387. 
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13M.L.T. 104 (106) ; 2 N.D.R. 67 (60) ; 3N L.R.IO (26. 23) ; 3 N.L.R. 97 (99) ; 

9 0.0. 275(2761: U O.C. 95 (97); 76 P.R. i90l = 114 P.L.R 1901; U.B.R. 

(1908), 3rd Qr., Evidence 15; Exp.. 28 C. 256 = 5 O.W.N. 851 ; 7 A.L.J. 484 

= 6Ind. Cas. 183 (184); 8 Bom.LR. 764: 6 C.L.J. 208 = UC.W.N. 400: 

10 CLJ. 27 (29) = 2 lod. Cas. 953 (954); 11 C.L J. 39 (42) = 2 Ind, Cas. 

13,] Council. 

[ 150 ] Appeal from a decree (23rd Aoril 1897)'^ of the Hi(>h Court, 22 A. 149 
which affirmed, substantially, a decree, (Sth February 1895) of the (P.C.)=»4 
Subordinate Judge of Jaunpur. C,W.N.153 = 

The suit was brought by the respondent, William Francis Legge, on 2 Bora. L.R. 
the 5th November 1894, for the i*edemption of an alleged mortgage of the 823 = 27 
4th February 1873, on which date be executed to Balkishen Das, the i.A. 58 = 7 
appellant, together with Hari Das, since deceased, a hrm of bankers in Sar. P.C.J, 
Benares, a deed of sale to them of his estate, named the Patilah taluk, 601 . 
the price stated being Rs. 1,50,000. The consideration was not paid in 
cash, but consisted in part of money unpaid upon a previous mortgage 
to the banking firm eft'ei-ted on the 8lh April 1872 by the plaintiff in 
conjunction with a partner (whom he had since bought out) in carrying 
on Indigo factories, of which he was the sole owner in February 1873. 

The rest of the consideration was a balance, retained by the banking fii'm, 
of the amount then oue on an estimate of expenses for conducting the 
factories, which they financed for the plaintiff. 

A second deed, an ikrarnama, w’as executed by the hanking firm to the 
plaintiff on the same day, and bore even date with the first deed, the deed 
of sale. By this ikrarnama the firm agreed that they would seJl the taluk 
back to him if he paid on the 1st March 1876 the sum of Rs. 1,65,000 to 
them ; and it was thereby agreed : — (1) that, if the buyers or tbeir heirs 
should raise any objections to receiving the money and to relinquishing 
the property, the seller should be competent to deposit that sum in cash 
in the Treasury, and thereupon obtain possession ; — (2) that if the estimate 
of the expenditure on the Indigo factories should be varied by consent 
from year to year, then the seller should be liable to pay along with the 
sum specified above whatever sum might be found to be due at that time, 
on the factories account. 

On the 6th April 1873 a deed was executed between the parties 
containing “an estimate of expenditure upon the factories;” and the 
respondent borrowed money, w’hich was secured to be repaid in December 
1873 upon an instrument separately mortgaging the factories ; which, 
after fresh borrowing and another deed of estimate in 1874, were sold on 
the 25th March 1875, [ 151 ] with some other properties, by the plaintiff 
to the bankers for Rs. 66,000. 

The defence of Balkishen Das and of the sons of Hari Das, as his 
successors in the firm, was that the transaction of the 4th February 1873 
was a sale oub-aod-out of Patilah, and not a mortgage. They denied that 
any relation of debtor and creditor was subsisting between the parties, 
and that any agreement to allow the vendor to repurchase for a specified 
sum, or any relation of mortgagee and mortgagor, continued after the date 
fixed for payment of the sum for the reourchase, if it was to take place ; 
that date having been the Isb March 1876. 

The question to be decided on this appeal was the main one raised by 
the issues : — whether the insrruments of the 4bh February 1873 constitut- 
ed a mortgage by conditional sale or a sale out-and-out. Oral evidence 
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was admitted on each side at the hearing to explain the intention of the 
parties to the transaction. 

The decision of the Subordinate Judge was in the plaintiff’s favour. 
His judgment was that the deads on their face constituted a conditional 
mortgage, and he found that by the ancient custom prevailing, the mort- 
gage by conditional sale was generally effected in that way. He referred 
to the value of the property, which was in excess of the price stated in 
the sale-deed of 1873, as showing, with clauses in the ikrarnama (including 
those above mentioned), the intention of the parties to mortgage, and not 
‘ actualK' to sell. His decree was for redemption, on payment by the 
plaintiff of the Hs. 1,65,000 s'ipulated for the repurchase, with Rs. 6,607 
for principal and interest due on a sum left unpaid, on the expenditure 
estimated, after the sale of the factories in 1875. 

This decision was maintained on the defendants’ appeal by a 
Division Bench of the High Court <Banerji and Aikman, JJ.). Their 
judgment is reported at length in B dkishen Das and others v. W. F, 
Lcijgc (i). Upon a consideration of the terms of the ikrarnama, the sur- 
rounding circumstances and the oral evidence, they came to the conclusion, 
in concurrence with the Court below, that the contracting parties intended 
the transaction to be one of mortgage by cooditional sale, and not to bo an 
[132] absolute sale with merely a right to repurchase on a certain date. 
They did not regard as a precedent for this case that of Bhagwan Sahai 
V. Bhagwan Din (2), which they distinguished from the present. 

Mr. J. D. Mayne and Mr. W. Colvin, for the appellants, argued that 
the judgments of the Courts below were wrong upon the construction of 
the deeds of 4th February 1873. Tne true intent and meaning of those 
deeds were that they ended the relation of debtor and creditor between the 
parties, and that the bankers necame absolute owners of the taluka, after 
the 1st March 1876. Tne buyers were until that date under contract to 
convey that property back to the plaintiff if he should tender to them oo 
that date Rs. 1,65,000, and should also pay any balance that might then be 
due under the deed of estimate of expenditure dated the 8th April 1872. 
Those sums were neither tendered nor paid on that date and therefore the 
sale was from that date indefeasible. The High Court had erred in holding 
that there were in the surrounding circumstances reason for their putting 
a construction upon the deeds of the 4th February 1873 different from that 
which the words literally bore. Also, in the absence of fraud, and for pur- 
poses other than to prove it. the Courts below were wrong in admitting oral 
evidence. This they had admitted to explain what the pirties intended 
by the deeds that had passed between them, and to vary the meaning of 
the words used ; so that what had been olaioly a sale had been construe! 
to have been a mortgage. This was in contravention of ss. 92 and 93 of 
the Indian Evidence Act, 1872, which excluded all evidence takeo from 
outside the written agreemeut. Besides, the evidence for the plaintiff as 
to the meaning of the parties, even if admissible, was insufficient to out- 
weigh the express words of the registered document. .A.gain. both the 
Courts below had relied upon an assumed usage of the people to employ 
language importing a sale with a view to conveying the effect of a mort- 
gage. This was not borne out by evidence. The appellant had 
the right to contend that there was upon the true construction of the 
words use 1 in the dseds, no3 contradicted by any legal evidence, 
nor by any evidence rightly understood, a sale for valuable [153] 


(1) 19 A. 431. 


(2) 17 I.A. 98 = 12 A. 387. 
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consideration received by the vendor, coupled with a contract under 
which he was to be allowed to repurchase the property on a fixed day 
only. When he had failed to repurchase on that day. the right on his 
part to obtain possession of the property that hal passed from him to tlie 
defendants ceased to be exerciseahlo. From and after the Ist March 187G 
the relation of debtor and creditor no longer existed. They were then 
vendor and purchaser. There was no longer any loan, debt or mortgage 
after that date, the sale having become absolute. 

The decision of this committee in Wi'Ufwan Sakai v. Bhnijwan JJin 
(1) was then referred co — wherein was cited the judgment in Aldersoa v. 
White (2), to tlie effect th;it the rule of law on the subject was the follow- 
ing : — tho-t pri77ia facie, a.n absolute conveyance, containing nothing to 
show that the relation of debtor an 1 creditor is to exist between the parties, 
does not cease to he an absolut-^ conveyauce and become a mortgage merely 
because the vendor stipulates ttiut Ire shall have a right ro repurchase. 
In SitalPemhad v. Luchmi Pershad Sinah (3), the plaintiff failed to esta- 
blish that a sale to him. with a right oi repurchase, was in effect a mort- 
gage ; but in that case there were special circumstances, not presente 1 in 
this, it was true. The sale ia that case was declared fo he an acquittance 
of the debt, and the money for repurchase was only to he received under 
circumstances pirsonal to the debtor, and not nhowti. Here, there had 
been a resort to other modes of securing and of clearing t he dol)t on the 
factories followed by the sale of tlu-m, which in 1875 left a comparatively 
small balance. The principle that continuing indebtedness was to sup- 
port the view of continuing mortgage was referred to in The Maiicht'.ster, 
Sheffield a)id Lhicohishire Baihruij Company v. The North Central \Vayo7i 
Company (4). 

Mr. A. Cohen, Q. C’., and Mr. L. iMGruylher (Mr. A. J. Ashiou. with 
them), for the respondent, contended that the judgments of the Courts 
below were right as to the e8ect of the deeds of the 4th Fot)ruary 1873. 
The terms of tho>ie instruments, read together, could not but be construed 
as supporting [154.] the view that they \vere intended to operate as a 
mortgage, and not as a sale out- and out. Their form w’as one much 
used in the North-Western Provinces and elsewhere to constitute a mort- 
gage by conditional sale, termed in the vernacular bai-l)il-wafa. It was 
said to have been the practice of the Muhammadans to employ this 
form of mortgage, as it avoided, in their opinion, any infringement of 
their law against tlie creditor’s taking interest from the debtor. Reference 
was made tc Baillie’s Moohummudan Law. Supplement “ Of Sale,” 
782, 809. But sale and a right of purchasing back were commonly 
resorted to in transactions inieuded to have tlie elfect of mortgages. In 
the present instance the intention of the parties to mortgage was shown 
in several ways by the provisions made in the deeds themselves : and, 
first, hy the right secured to the vendor, should he conclude to repur- 
chase and should the vendee refuse to accept his tender of the 
purchase money, to pay it into the District Treasury. That pro- 
vision was in the words of a clause in Regulation I of 1798 relating to 
the mortgage by conditional sale, or bai-bil-wafa ; secondly, the re- 
quirement that advances made, and to be made, for the working of 
the factories should be repaid at the same time with the payment 
of the repurchase money ; thirdly, the excess of that money, by 

(l) 17 I. A. 98= 12 A. 387. (2) (1858» 2 Deg. and J. 105, 

13) 10 I. A. 139. (4) (1888) L.R. 13 A. C. 654 (560). 
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1899 Ks. 15,000, over the Es. 1,50,000, the ostensible sale price mentioned in 
Nov. 11 . the deed. Next, reference was made to Eegulations I of 1798 and XVII 

of 1806, and the introduction of the right of redemption into the Indian 

Privy of mortgage. A statement of chat right was not required to be in the 

Council, deeds themselves, because it was an incident annexed by law without 
“ — mention in the writi^en contract. Macpherson on Mortgages, 7th ed.. pp. 

p r ^ 4 ’ Rashbehary Ghose on Mortgages, Tagore Law Lectures for 1877, 

pp. 136, 139. In 1865 the law of foreclosure in these mortgages was 
C.W.N. 153- considered in Forbes v. Amir-un nissa Begam (l), where the effect of a bai- 

' bil-wafa, or mortgage by conditional sale, was dealt with as resulting 
0 6- from deeds of sale and defeasance in no way different from those in the 
« ^ ppi present case. On the other hand, in Pattabhiramier v. Vencaturao 

Naicken (2), which came before this committee from Madras, to which 
’ Presidency the rule of the Bengal Regulations [155] allowing redemption 
at any time before foreclosure had not been extended, a sale was held to 
have become absolute after default. That was on the ground that the 
English law relating to the equity of redemption was no part of the 
ancient Indian law and usage in these matters. 

With reference to what was laid down in Alderson v. White (3), as 
belonging to mortgage, that the relation of debtor and creditor must 
be intended to continue, it was argued that the state of things as shown 
to be in contemplation by the ihrarnama of the 4th February 1873 
completely satisfied that requirement. The transaction involved that 
the security should include the debt upon the factory accounts. The 
principal English cases bearing uoon an actual transaction of mortgage 
receiving effect, though ostensibly a sale, on the first appearance, upon 
evidence of the intention of the parties to secure repayment according to 
contract, instead of selling and buying out-and-out, were collected in 
Rochefoucauld y. Boustead (4). In Rakken v. Alagappuduyan (51, the 
intention and agreement were proved by oral evidence and a suit for 
possession founded on a deed of sale was defeated by proof of a contem- 
poraneous oral agreement for reconveyance on the payment of money 
borrowed. In that case was cited by the Court Bakshu Lakshman v. Govinda 
Kanji (6); and it was held that, without contravention of ss. 92, 93 of the 
Indian Evidence Act, 1872, if it is apparent that the transaction has been 
treated as a mortgage bv the parties, a mortgage it will be held to consti- 
tute. The admission of oral evidence was shown by those cases to turn 
on the necessity of admitting it to exuose fraud involved in the conduct 
of a pretended buyer knowing himself to be mortgagee. 

Also were cited Bhup Kuar y. Muhammadi Begam (7) ; AH Ahmad v. 
Rahmat-uUlah (8), where the case of Bhagioan Sahai v. Bhaqwan Din (9) 
is observed upon ; Ramasami Sastrigal v. Samayappa Nayakan (10) ; Ras 
Muni Dibia v. Prankishen Das (ll). 

[>S6] Mr. J. D. Mayne replied. 

Afterwards on the 11th November 1899, their Lordships’ judgment 
was delivered by Lord Davey. 

JUDGMENT. 

In and prior to the year 1872 Hari Das and the appellant Balkishen 
Das carried on business as bankers at Benares. Hari Das was the man- 
aging partner. He died on the 27th April 1889. The present appellants 

(l) 10 M.I.A. 340 (346 k (2) 13 M I.A. 660. (3) (1858j 2 DeG. and J. 98. 

(4) (1897) L.R- 1 Oh. 196. (5) 16 M. 90. <6) 4 B. 594. 

(7) 6 A. 37. (8) 14 A. 195. (9) 17 I.A. 98=12 A. 387. 

(10) 4 M. 179. (11) 4 M.I.A. 392. 
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are Balkishen Das and the two sods and heirs of Hari Das. The res- 
pondent was at that time the owner of a taluka called Patilah in the 
district of Jaunpur and was also half-sharer of certain indigo factories 
known as Basharatpur, and carried on the business there in partnership 
with one De Momet. his co-sharer. By a deed dated tlie 8th April 1872 
the taluka was mortgaged toHari Das and Balkishen Das for Rs. 1,25.000, 
and by another deed of the same date (called a deed of estimate) the' fac- 
tories were also mortgaged to them as security for Rs. 60.000, which sum 
was to be applied partly in payment of previous debt and partly in provid- 
ing for the necessities of the indigo business for the current year. At the 
end of the year 1872 it was found ihat the business had been carried on at 
a loss. The debt due to the bankers was Rs. 1,90,000, and further advances 
were needed for carrying on the business. The respondent in these circum- 
stances bought out his parcner De Momet and became sole owner of the 
factories and solely interested in the business. A fresh bandobast or settle- 
ment was thereupon made between him and the bankers and was carried 
into effect by three deeds, of which two relating to the taluka were 
dated the 4th February 1873 and the third relating to the factories was 
dated the 6th April 1873. 

The first deed of 4bh February 1873 was, on tlie face of it, an absolute 
sale bv the respondent to the bankers for the price of Rs. 1,50,000, which 
was expressed to be paid in the following manner, viz., the bankers 
retained out of the Rs. 1,50.000 the sum of Rs. 1,37.333-6-0 principal 

with interest up to date which had by calculation been found due by the 
respondent to the bankers under tlie mortgage deed of the taluka dated 
8th April 1872 and retained the balance Rs. 12,666-10-0 in part payment 
of the amount then due on the deed of estimate of expenses for con- 
ducting the factories of the Basharatpur concern. 

[l57] The other deed of the 4th February 1873 was in the following 
terms : — 

“ We, Babus Hari Das and Balkishen Das. sons ol Babu Padam Das. proprietors of 
^^the firm of Babu Midhubao Dis and Dwarka Das, caste GujrntJ, resident of 
mohalla Gwaldas, in the city of Benares, do declare ae follows : — 

, "The vendor, Mr. William Francis Legge, having, under the sale-deed dated 4th 
^^Pebruary 1873 sold absolutely, for Rs. 1,50.000. his zamindari right and property in 
^^the entire 16 annas of taluka Patilah, pargana Ungli, in the district of Jaunpur, 
comprising 26 villages, original and aUacbvd. together with all sir, sayer items, high 
and low lands, water and forest produce, water places and tanks, cultivated, unculti- 
^|vated, saline, waste and jungle I'-.nds ; vil.aco sites, ponds, katcha an*d pakka wells, 
collection houses, tenants, quarters, 'amboo clumps, groves and detached fruit and 
timber tr-^es of all sorts, ana stone aud wooden mills, inclusive of all the zamindari 
rights and interest appertaining to the said taluka, without exclusion of any right or 
^|ptoperty, to us. the executants, has caused mutation of names to be eflected. 
^^We, the executants, therefore, of our own free will and accord, covenant and 
declare that if the said vendor pays on 1st March 1876, the amount of Rs 1.65.000 
a lump sum. we shall sell to the said vendor the whole of ihe said ilaka sold, 
it exists at present, for ihn said amount of Rs. 1,65.000, and we shall cause 
everything connected with mutation of names, &c., to be done, neither we nor our 
^^heir. shall have any objection thereto. If we or our heirs r.tise any objection to 
^receive the money and relinquish the property, the vendor shall be competent to 
deposit the said amount m cash in the treasury, by virtue of this agreement, and 
obtain possession over the ilaka, we shall have no sort of objection to it. It has 
^^fnrther been stipulated by tbe executiants and the vendor that if the amount of the 
estimate money of the Basharatpur coucern should keep varying on account of altera- 
, made by consent of us. executants, from year to year, then the vendor shall be 
^^liable to pay along with the sum abovementioneJ, whatever sum may be found to be 
due at that time by him to us executants. The sahib shall not be competent to effect a 
^^sale until the payment of the estimate money relating to the factories of the Basha- 
ratpur concern. We shall recover from the vendor any amount of arrear that may 
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be due to us by the cultivators by makiog an assignmeot thereof in favour of the 
''vendor, and after the expiry of 1st March 1876, the said vendor shall not be com* 
" petent either to pay the money or to make the purchase and the conditions of this 
'* deed of agreement shall be deemed to be null and void.’* 

The question between the parties in this appeal is whether the two 
deeds together constituted a mortgage of the taluka or an out-and-out 
sale with a contract of repurchase. 

After the execution of these deeds the bankers made further advances 
to the respondent to a large amount on account of the [158] Basharatpur 
concern. By the third deed dated the 6th of April 1873, the sum of 
Es. 44,223-14-3 was found due from the respondent up to date, and he 
mortgaged tlie factories for Es. 75,000, out of which the balance was 
paid off and money was provided for working the factories during the 
current year. 

On the 3rd of March 1874 another deed of estimate was executed 
for that year, and Snally by a deed dated the 25th March 1875 the res- 
pondeat sold and conveyed the factories to the bankers for a urice which 
left him a debtor to them in the sum of Es. 5,953-4-3. There is do deed of 
defeasance to this deed and it was admittedly an absolute sale. 

It should be noticed that on the execution of the deeds of 4th 
February 1873 the necessary mutation of names was made and the 
bankers entered into and have ever since been in possession or receipt of 
the rents and profits of the taluka. 

The respondent did not buy back or redeem the property on the 1st 
of March 1876. But on the 5th of November 1894 he commenced the 
present action for redemption of the taluka, alleging that the deeds of 4th 
February 1873 constituted a mortgage by conditional sale with possession 
thereof. The defendants and present appellants, on the other hand, con- 
tended that the transaction was an absolute sale with a contract of resale, 
and the time having expired and the condition not having been fulfilled 
the contract had become null and void. 

The Subordinate Judge held that the documents in question were 
deeds of mortgage by conditional sale and that the respondent was 
entitled to redemption. His judgment was affirmed by the High 
Court. 

Evidence of the respondent and of a person named Man was admit- 
ted by the Subordinate Judge for the purpose of proving the real inten- 
tion of the parties, and such evidence was to some extent relied on in 
both Courts. Their Lordships do not think that oral evidence of inten- 
tion was admissible for the purpose of construing the deeds or ascertain- 
ing the intention of the parties. By s. 92 of the Indian Evidence 
Act (Act I of 1872) no evidence of any oral agreement or statement 
can be admitted as between the parties to any such instrument or 
[159] their representatives in interest for the purpose of contradicting, 
varying or adding to, or subtracting from, its terms, subject to the 
exceptions contained in the several provisos. It was conceded that 
this case could not be brought within anv of them. The cases in the 
English Court of Chancery which were referred to by the learned Judges 
in the High Court have not, in the opinion of their Lordships, any 
application to the law of India as laid down in the Acts of the Indian 
Legislature The case must therefore be decided on a consideration of 
the contents of the documents themselves with such extrinsic evidence of 
suiTounding circumstances as may be required to show in what manner 
the language of the document is related to existing facts. 
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Mortgaf^os by coiiflitional salo uiiflcr various rianios aro a common 
form of mortgage in India and bavo come beforo this Board in several 
reported cases. It bas boon stated tliat this lorm of mortgago Wiis intro- 
duced to enable Muhammadans, contrary to the pi'ocepts o( tboir religion, 
to lend money at interest and obtain securltv' for princijial and interest. 
If so, one would expect to bnd that the transaction would, as far as 
possible, be made to assume the auticaranco of a salo. It is not neces-ary 
in a mortgage by con btional salo “ kutkubala” or " bai-bil-wafa" that the 
mortgagor should make bimsolf personally liable for ibe rei ayment of the 
loan {sec Maepberson on Mortgages. 5tb edition, p. 11). 

By Bengal Regulation I of 1798, instituted a regulation to prevent 
fraud and injustice in conditional sales of land under deeds of bai-bil- 
wafa or other deeds ol the same nature,” provisions wore m.ule for the 
case of tbe lender refusing to rtceive the money on the day named. The 
borrower Wits empowered to deposit tbe amount due on or before the stipu- 
lated date in tbe Dewannv Adawlut of the city or zillah in which the land 
may be situated. If t)io louder basobtau ed possession of the land, the 
priucipd sum only need bo dono>itod. leaving tbe interest to be sott)- d in 


(C 


l< 


an adjustment of tbe lender s receipts and disbursements during the pc'riod 
he has been in possession. By Regulation X\TI of 1806 the mortgagor 
under deeds of this description was empowered to redeem t I... [l60] Imd 
at any time within one year after the commencement of proceedings lo 
foreclose the mortgago or render the sale conclusive, provided tbnl pay- 
ment or ton<ler be proved or deposit bo made witiiin the time above 
specified in the manner specified in the previous Regulation. 

In the case of PattabhirnvUer v. Vencntaroir Noicken (1) i*- was 
decided that according to the ancient law of India a mortgage by con- 
ditional sale was enforceable according to the letter or (to use tlic l inguage 
of English lawyers) time was of tbe essence of the l ontract. Tlie erteeb 
of the Regulation of 1806 was therefore to introduce into those parts of 
ledia to which the Regulation applies tlie English doctrine of an eipiity 
of redemption as applicable to the class of deeds referred to in it. 

Mortgages of this character are thus defined in clause (c) of s. o8 of 
the Transfer of Property Act, 1882: “Where the mortgagor ostensibly 
‘‘ sells the mortgaged property on condition that on default ofia>ment 
“of the mortgage money on a certain date the sale shall become absolute, 
^or on condition tliat on such payment being made the sale shall become 
I' void or on condition that on such payment being mode the buyer shall 
transfer the property to the seller, the transaction is called a mortgago by 
“ conditional sale.” The Transfer of Property Act does not apply to this 
transaction, but it may be assumed that the framers of it in this section 
intended to state the existing law and practice of India. 

The appellants argue that the language, whether of this Act or 
of the Regulations, shows that in order to attract their provisions there 
must be underlying ostensible arrangements for sale a real substantial 
intention to secure money advanced. They rely on tbe decision of this 
Board in the case of Bhagwan Sakai v. Bhagtcan Dm and othtrs (2). Their 
Lordships decided that case on the language of the deeds then 
in question, which they evidently considered showed that the tran- 
saction was not such a transaction as is described in the Regu- 
lation of 1806. and there was therefore no riglit of redemption 
[161] after the expiry of the date fixed. The appellants contend that such 
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ought to be the conclusion in the present case, seeing that the parties did 
stand in relation of lender and borrower prior to 1873, and then expressly 
altered it into that of buyer and seller. The respondents, on the other 
hand, contend that a conditional sale becomes subject to an equity of 
redemption by force of the regulations before mentioned independently of 
any indications in the document that it is intended to be a mo^^gage. 
This is a question on which their Lordships are not called on to express 
an opinon in this case, for the documents in question contain important 
indications of the intention of the parties. The second deed or 
ikrarnama provides that if the bankers object to receive the money 
and relinquish the property, the vendor may deposit the amount in 
the treasury “ by virtue of this agreement” and obtain possession over 
the ilaka. This provision at once suggests a reference to Eegulation 
I of 1798 as being in the opinion of the parties applicable to the 
case. It was not suggested that there was any other statutory provision 
or practice by which such deposit could be made by virtue of the 
agreement alone without the intervention of the Court in a suit for the 
purpose, while, on the other band, the words exactly describe the 
procedure under the Eegulation. Again, the estate was made redeemable 
only on payment as well of the amount which should be found due at the 
time of redemption on account of the Basharatpur concern as of the 
stipulated sum of Es. 1,65,000. The practical effect of this was to 
consolidate the debt on the factories account with the principal sum 
mentioned in the deed and to give the bankers a security on the taluka 
for the debt of the factories. This gives the transaction the character of a 
mortgage so far as the factory accounts are concerned, and if it is to 
some extent a mortgage it may well be held to be so entirely. There 
was also some evidence, though not very precise, that the property in the 
year 1873 was worth considerably more than Es. 1,50,000. This was 
accepted in the Court below, but their Lordships do nob place much 
reliance upon it. 

Their Lordships hold that the transacDion was intended to be, and 
was, a mortgage by conditional sale, and they will therefore [162] humbly 
advise Her Majesty that the appeal be dismissed. The aopellanb will 
pay the costs of it. 

Appeal dismissed. 

Solicitors for the appellants— Messrs. Eanken, Ford, Ford and 
Chester, 

Solicitors for the respondents — Messrs. Young, Jackson, Beard and 
King. 
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CIVIL REFERENCE. 

Before Sir Arthur Strachey, KU Chief Justice, ami Mr. Justice Banerji. 


ChAND MaIj and others [Applicants] v. Lachhmi Narain 

[Opposite T?arty)A [20th November. 1899.] 

Act No V of {Probate mid A^hninistration Act\, a. 'A-Piohnte— Will-Document 

intended to takecl)ect pirtly in the lifetime of the executant and partlu alter the 

executanrs death. j 

There is no objectioo to one part of an instrument operating in vrcesentl as a 

deed and another infuturo as a will. Cross v. Cross (1) referred to. 

This was a reference under ss. 17 and 18 of the Ajmere Courts 
Regulation (No. I of 1877). The facts out of which it arose appear from 
the order of reference, which was as follows : — 

The plaintiffs in the above case applied, on the 29th March, J893, 
to the Commissioner. Ajmere-Merwara as District Judge of Ajmere.' 
under s. 56 of the Probate and Administration Act (V of 1881) for 
the grauD of probate of a document purportiog to be the will, executed on 
the lObh April 1887, of Mussammat Gulab Kunwar, widow of Seth Sobh- 
agmal of Kuchawan. The said Mussammat Gulab Kunwar died on the 
following day, viz., on the 11th April 1887, at Ajmere, leaving, as is alle- 
ged, assets to the value of Rs. 7.200 at Beowar and Pushkar within the 
Ajmere District. 

“After the application for probate was made, the defendant Lachhmi 
Narain, minor son of Seth Ear Narain, deceased, of Ajmere. by his 
guardian his mother Mussammat Gopi, lodged a caveat, contending 
inter alia that the will was not genuine, that Mussammat Gulab 
Kunwar had only a life interest in the [163] property, which 
devolved on one Dhanrupmal, cousin of Sobhagmai, the deceased 
husband of the testatrix Mussammat Gulab Kunwar, that the caveat- 
or had purchased the property situated at Beowar, and subject to 
the document of which probate was applied for, at a Court sale 
in execution of a decree passed against Dhanrupmal the next reversionary 
heir of Seth Sobhagmai, and lastly, that the document for which probate 
was asked was not a will, iuasmuch as it contained provisions which were 
to take effect during the lifetime of the executrix Musammab Gulab 
Kunwar. 

“Tbe Diebricb Court rejected on the 20th May 1898. the application 
for probate, on the ground that tbe document was not a will, for the 
reason given in the caveat. 

“An appeal was filed in this Court against the order of the District 
Judge, and was dismissed by Colonel Yate, Officiating Chief Commissioner, 
on the same grounds that influenced the Court below, namely, that the 
dooumeub for which the probate was applied did nob come within the 
definition of a will. 

“ Against the order of this Court, which is dated the 27th of Sep- 
tember 189cJ, the plaintiffs have applied for a reference under s. 17 of 
the Ajmere Courts’ Regulation, to their Lordships of the Honourable 
High Court at Allahabad. Tne case is accordingly submitted for the 
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High Court's consideration, together with a copy of all the important 
documents connected with it.” 

Pandit Sxtndar Lai and Pandit Madan Mohan Malaviya, for the 
applicants. 

Babu Jogindro Nath Chaudhri, for the opposite party. 

JUDGMENT. 

StracHEY, C J., (Banerji, J., concurring). — Our answer to 
this reference is thctt such portions, if any. of the document propound- 
ed, as the Court below, after taking evitience, may hold to be a 
legal declaration of the intentions of Mussamraat Gulab Kunwar with 
respect to her property which she desired to be carried into effect 
after her death, amount, in our opinion, to a will, within the meaning of 
s. 3 of the Probate and Administration Act of 1881, notwithstanding that 
the same document may contain other provisions which she desired 
should be carried into effect during her life-time. 

[161] Wo mav re^ftr the Court of the Chief Commissioner to the case 
of Doc d. Elizabeth Cro.vs v. Arthur Cross (1) the effect of which is stated 
in Jarman on Wills (5th ed., vol. 1, p. 25). It was there held chat " there 
was no objection to one part of an instrument operating in prcBsenii aQ a 
deed and another infuUiro as a will.” 

The costs will ho disposed oi m accordance wibli s. 20 of the Ajmere 
Courts’ Regulation of 1877. Let the case be returned. 


22 A. 164=20 A W.N. fl900) 3- 

MISCELLANEOUS CIVIL. 

Before Sir Arlhitr Strachey. Kt., Chief Justice, and Mr. Justice Banerji. 


Rampal Singh {Defendant) v. Murray and Co. {Plaintiffs).''' 

[22nd December, 1899.) 

Act Nn iX 0 / 187'2 \In'iian Contract AcU. ss. 148,151, irv2 — Co7Uract — Bailment — 
JAabxliUj o/ bailee— Liability of guest at hotel in respect of furniture used by him. 

Tbo defyndani’s wi^e went to stay at a hotel owned by the ^laiutiffs. While 
there she whs seized with cholera and died. In consequence of the infectious 
nature of the disease, the plaintiffs were obliged to de«froy the furniture which 
was in the rooms of the defendant’s wife, and used by her during her illness. 
The plaintifis subsequently used to recover the value of such furniture from the 
defendant. Ueld that in the absence of evidence to show that the deceased 
had not taken as much care of the furniture as a person of ordinary prudence 
would, under similar circumstances, take of his own goods, the defendant was 
not liable, having regard toss 151 and 152 of the Indian Contract Act, 1872. 
Shields v. Wilkinson. (2) referred to. 

The facts of the case sufficiently appear from the order of the Chief 
Justice. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya, for the 
appellant. 

The respondents were not represented. 

ORDER. 

StRACHEY, 0. J. — This is a reference to the Court by the Local 
Government under Rule 17 of the Kumaon Rules, 1894, made under s. 6 of 

* Miscellaneous No. 246 of 1899. 

(1) (1846) 8 Q. B. 714= 15 L. J. N.S. Common Law, 217. (2) 9 A. 398. 
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bhe Soheduled Disfcriofcs Act. 1874. The suit out of which it arises was 
biought in the Court of the Assist int Cortiruissiouer of Naitii Tal hy tho 
propriet u*s of the Grand Hotel, Naiiii Tal. against Raja Ramnal Singh.’ Tim 
plambiffs claiQOed by Umir plaint to recover Rs. o80 as due by the clefenJanr, 
L165J for board aud lodging. :vnd incideru tl exoeases incurro'l during liis 
and the late Rani’s residence at the Grand Hotel. Naini Tab Tb.'v hied an 
aocounb, from udiioli it appeared bliat they claimed Rs. 104 for board 
and lodging a-ui the iialauce of Rs. 416 as incidental t-xpenses for the 
value of certain hotel furniture. Tne didend.int in his written statement 
^initteJ liability for the Rs. 164, but denied liability for the balance. 
From tho writteu statnuienfc and fiom th© issues framed by the A^ssistanfc 
Commissioner the following facts appear to have been undispuied. The 
defendants wife while staying at the plaintiff's hotel was seized witli 
cholera and died, the defendant not being tfien at Naini Tal. There was 
DO evidence to show how she caught the disease or wiictber tlie source of 
infection was within the hotel or outside it. Three days after her death, 
the furniture of the rooms occupied hy Imr during her illness was destroyed 
by the plaintilts in order to prevent the risk of inftictiou to the residents 
of the hotel. The defendant did not in his written statement deny that 
the destruction of the furniture was necessary for that purpose. 
The only grounds upon which he denied liability were that his wife had 
contracted the disease af'er her admission to the hotel, that it should hn 
inferred that she contracted it in consequence of *' something wrong in the 
culinary process of r.lm hotel, and that it was not in accordance with tho 
usage of botsls in Naini Tal to claim value for destruefion of property 
necessitated by death from any epidemic originating in the hotel itself.” 
No special contract varying the ordinary relation of inn-keeper and tiio 
guest in respect of the goods was alleged. The only issue framed by the 
Assistant Commissioner, which nr^od be referred to, was as follows : — 
Is tho defendant liable for the valnnof hotel prc)pQrty destroyed owing to 
defendant s wim having died of cholera in tho hotel : and if so to whao 
extent ? There was no issue of tact and no evidence was given bv 
either side. The .Assistant Commissioner gav«-* judgment upon bhe plead- 
ings. Ho decreed the claim on the grounds that tho d«fendant had 
adduced no authorities in support of his somewhat, extraordinary conten- 
tion that he is not liable.” and that plaintiffs have probably suffered in 
pocket as it is from the scare which a death from cholera in their hotel 
Would doubtless cause: it would hi unfair [166] in the extreme to saddle 
them with the cost of new furniture.” 

Agiirwt this decision fclis ilefend iub appealed to the Court of the 
Deputy CommiRsiimer of Naini Tal. The Deputy Gomnoissioner held that 
inasmuch as the defendanr, a,ii 1 his wife knew, when the latter was admit- 
ted to the hotel, '■ that an incident of such illti-ss a^ cholera is that articles 
used by the patient must bed stroyed,” there was an ininlied contract by 
the defendant “ to m tke good anv dainag« caused hv the illn«-sa of his wife.” 
He accordinglv dismissed the aopes!. A further appeal by the defendant 
to the Court of the C )'nfnnsioiier of tne Ivumaon Division was rejected 
summarily. The L3cal G)vernmrtnr. ims referre I the d^-cree of the Gom- 
misaioner to tliis Court for our report and opinion. The question upon 
which our opinion is ask‘»-i is “ us to the li d-jilitv or otherwise of the 
Raja to pay tne cost of ilie arti(*lea belonging to tho hotel which were 
destroyed to prevent bhe dangnr of infection in consequence of the death of 
Rani Rampal Singh from cholera.” 

At the hearing of the reference the learned advocate who appeared for 
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1899 the defendant stated that his client did not oontsst his liability, should the 
Deo. 22. Court hold that the wife, if she had survived, would herself have been liable 

Mtsttpt ^ claim. The question therefore is whether, in the absence of express 

agieement, a guest at a hotel is liable to compensate the owner for the loss 
LANEOUS of hotel furniture used by the guest while suffering from an infectious 
Civil, disease and destroyed by the owner in order to prevent infection, there 
22 A*ifi 4 = evidence of negligence on the part of the guest either in the con- 

20 A w N of the disease or in the use of the furniture during its continuance, 

‘ ‘ ' fl-od it being admitted that the destruction of the furniture was necessary. 
(1900) 3. There appears to bo no reported case in point. To decide the question it 

is necessary first to see what is the true legal relation between the guest and 
the hotel-keeper in respect of the furniture used by the former. It is clearly 
the relation of bailor and bailee as defined by s. 148 of the Indian Contract 
Act, IX of 1872. The bailment is one of hire : the guest hires not only 
the rooms which he occupies, but the furniture which they contain. 
The nature and extent of his liability are shown by s. 152 of the Act 
[167] which provides that the bailee, in the absence of any special con- 
tract, is not responsible for the loss, destruction or deterioration of 
the thing bailed, if he has taken the amount of care of it described 
in s. 151.” And s. 151 provides that “ in all cases of bailment, 
the bailee is bound to take as much care of the goods bailed to him as 
a man of ordinary prudence would, under similar circumstances, take 
of his own goods of the same bulk, quality and value as the goods 
bailed. So that the guest is not responsible for the loss, destruction 
or deterioration of the furniture hired by him if he has taken as much 
care of it as a man of ordinary prudence would, under similar cir- 
cumstances, take of similar furniture of his own. Ordinary prudence 
is the test. In the present case the plaintiff has never alleged or 
suggested that the defendant’s wife did not exercise ordinary prudence in 
taking care of the furniture, nor is there any evidence that she did not. 
In the absence of evidence either way, does the burden of proving 
the exercise of ordinary prudence rest on the hirer, or is it for the owner 
of the goods to show that ordinary prudence was not exercised ? The ques- 
tion of burden of proof in oases of injury to goods delivered under a bail- 
ment of hiring was considered by this Court in Shields v. Wilkinson (1). 

If the damage caused were such that in the ordinary course of events it 
would not happen to goods of the kind in question if used with ordinary 
prudence, then I think it would be for the hirer to prove that be had exer- 
cised such prudence: otherwise I think that the owner must give soma 
evidence of negligence. Such goods as those in question here, that is, 
bed-room furniture and articles in the patient’s personal use, could not 
have been used by a person suffering from cholera without being so infected 
as to require destruction : such damage is a practically irresistible conse- 
quence of such use. no matter what degree of prudence is exercised. That 
being so it was for the plaintiffs to give some evidence that the defendant’s 
wife did not take as much care of the goods as a person of ordinary pru- 
dence would have taken of her own goods under similar circumstances, 
and no such evidence having been given, the defendant is not liable. There 
is no ground for the Deputy Commissioner’s assumption, that 
because the defendant and his wife may be supposed to have [163] 
known that in the event of infectious disease the articles used by 
the patient would have to be destroyed, there was an implied contract by 


(1) 9 A. 398. 
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them to make good the loss irrespective of any neligenee ; in other words 
mtherT """"T prima fade inference would 

they inten l«d th"" ""'ll '"'*5 bailee, 

ey intended the usual logal consequences to follow, including the ordi- 

owner loLd any 

en ire risk of aooioental or irro.istihla destruoriou of the goods, he conld 

of ,nv «n ^ ""’‘“h 152 allows, but in the absence 

the hfrer r “““ ‘‘''f »">’ "’-‘'■t of ordinary prudence making 

r •■eBpons.hle, he must be taken to have accepted the risk as an 

husinoss If the goods had remained with him he would have 

had to bear any loss which ordinary prudence could not have prevented. 

and hi3 having entrusted them to a hirer, who exercises an equal degree 

of prudence, is no reason for putting him in a better position, or for exact- 

lug from the hirer a greater amount of care than the owner himself would 
probably have take. 

I think that the Commissioner ought to have allowed the defendant’s 
appeal and dismissed the suit so far as the claim to recover the value of 
the furniture was concerned. This is our answer to the reference. 
JoANERJI, J. — I am of the same opinion. 


22 A 168 = 20 A,W.N. (1900) 31. 

APPELLATE CIVIL. 

Before Sir Arthur Stracheij. KL, Chief Justice, and Mr. Justice 

Banerji. 




Banke Lal and others (P/aD^^^Jfs) v. Jagat Narain {Defendant). 
Banke Lal and others {Plaintiffs) v. Damodar Das and another 

{Defendants):- [iGth January, 1900.] 

Bxecutwn of ^cree -Sale in execution-sale &et aside -Second sale in execution of a 
different decree — First sale subseq^tenth/ confiruied in suit for that our jjose - Title of 
purchasers at first sale — Civil Procedure Code, ss. Sll, 3V2. ^ ^ 


Certam immov able property was sMd in execution of a decree, but on objectiooe 
being raised by the judgment-debtors under s, 311 of the Code of Civil Procedure 
the sale was set aside. After the sale bad been thus set aside 11691 the same 
property was again sold in execution of a iother decree. Subsequently in a suit 
brought by the purch isots at the first sale (in which suit the judement- 
deb^ors. who alooe were made defendant?, confessed judgment) the first sale was 
confirmed The purchasers at the first s.*le then sued the purchasers at the 
second sale for po.^session of the pmperty sold. Held by Strachey, 0 J., that the 
second purchasers having acquired their title at a time when the first sale had 
been sec aside, their title was not aflected by the subsequent confirmation of the 
^le and was good a? against the first purchasers. Held further (by Straohey. 
C. J.. and BiQerji, J.) onthe finding that the decree confirming thefirstsale 
had been passed lo a suit to which the purchasers at the second sile were no 
parties and had, moreover, been obtaiood by means of oollusioa between the 

plaintifls andthejQdgmcnt debtors, that such decree could not defeat the title 

Hcquifod by the purohasera at the second sale* 

Dagduv. Panchnmsing Gangaram (1), Konapa v. Janardan (2), ddhur Chunder 

Aroo (3) and Ram Chunder Sadhu Khan v. Samir 
G*a2t(4) distinguished. Niwab Zaxn-ulabdin Khan v. Muhammad Asghar AH 
Khan (5), roferred to by Scrachey, C. J. 

[B^24 a 21 8 (2-23) j ii4 A. 467 (470l ; 7 A.I^.J 893-7 Ind. Cas. 409 (410).] 


• First Appeals, Nos. li5 and 116 nf 1R98. from decrees 
ordinate Judge of Bareilly, dated the 30th March 1898 
(1) 17 B. 375. 

(3) 2 C.W.N. 589. 
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The facts of this case are fully stated in the judgmeob of the Chief 
Justice. 

Munshi Ham Pmf^ad and Pandit Siindar Hal^ for the appellants. 

Mr. L). N. Bincrjt an i Pandit Moti Lai, for the rspondents. 

JUDGMENT. 

Strachey, C. J. — These two first appeals are connected epoeals in 
cocnected suits, the same oersons being plaintiffs and aupell^.^.t^ in both. 
Tijey are also connected wich second appeals Nos. 405 and 633 of 1897, 
in which tlie same persons are plaintiffs. Each case raises the question 
of the rights of the plaintiffs under a purchase at an execution sale of 
certain zemindai i property as against other purchasers who claim to have 
respectively bought at other sales certain portions of that nroperty. Id 
will be convenient to consider separately the two first appeals, as bo 
which one judgment will suffice, as it did in the Court below. 

The litigation arises out of the failure of the firm of Lachmi Narain of 
Bareilly. Several suits were brouglit against the firm by creditors, who ob- 
tained decrees. One of the decree-holders was one Kalka Prasad He put 
in execution his decree against Ram Sarup and Piare Dal, the representa- 
tives of the debtor [170] Lachmi Narain, and no the 20th November, 
18S5, there were sold in execution of the decree the rights and 
interests of the judgment-debtors in a village called Saidpur, or Saidpur 
Hawkins, and those rights and iuterests were purchased by the plaint- 
iffs. One of the questions raised by the appeals is as to the exact 
extent of the interest acquired by the plaintiffs by that purchase, and 
whether it included the portions clainaed by the defendants. At all events, 
it included the twenty biswas share of the judgment-debtors in mauza 
Saidpur. Objections were raised to the sale by the judgment-debtors on 
the ground of irregularity in publishing or conducting ir. under s. 311 of 
the Code of Civil Procedure. The Court executing the decree allowed the 
objections and set aside the sale on the groumi that tbe notification of 
sale was so vague in its description of the property to be sold as to bs 
misleading to intending purchasers. That order was passed on the 5th 
May, 1386. Under the Code as it then stood no appeal lay from the 
order of the executing Court, but under the decisions of this and 
other High Courts, a regular suit lay ar. the instance of the auction 
purchasers to set aside the order and to have the sale confirmed. Before, 
however, anything was done to question that order, certain portions 
of the village Saidpur were, on the 20th September, 1886, sold in execution 
of other decrees passe i against the same judgment-debtors. One of these 
was a decree of Kunwar Harcharan Lai. In execution of tliat decree two 
pieces of property were sold. One portion, described as ‘‘Hawkins Kothi, 
with inclosure and land,” was purchased by DamodarDas, the respondent 
in F. A. No. 116. Another, described ‘‘as Begam Bagh, with masonry in- ’ 
closure and kothi therein, and land,” with other details not necessary to 
state, was purchased by Jagat Narain. the respondent in F. A. No. 115. 

On the 4th December, 1886, both sales were confirmed under s. 312 of 
the Code, and in February, 1887. the purchasers obtained possession. It 
is under these sales that the defendan's-respondents resist the claim of the 
plaintiffs-appellants to possession of these plots by virtue of the sale of the 
20tb November, 1885. That sale, it wdl b-i remembered, had been set aside 
on the 5th May, 1886. On tbe 20(;h September, 1886, that is, on the very 
day of the purchases by the defendants, the plaintiffs brought a suit to set 
aside the [171] order of the 5th May, 1836, and for confirmation of their 
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salo of the 20fch Noveiober, 1885. It has not hoon contended tliat by reason 
of that suit the defendants’ purclias-*s are etlected by the doctrine of Us 
pendens. That cm Mention could not have been successfully raised ; first, 
because there is no evidence to show tha'. ar. the time of the sale of the 20tti 
September, 1886, tlio sui^ instituted on that date ii id already been filed: 
and, secondly, because, even assuming the institution of the suit to have 
come first, it clearly had not become contentious” within the construc- 
tion placed hr tills Court and other High (Courts up ti 52 of the Trans- 
fer of Prouorby .Act, 1882, at the time of the s ile on the same day. The 
only persons waom the plaiotdTs iiiade par^aos d dendants to chat suit, were 
the judgment-debtors whose nrooerts' had been so’d Tlie\' never made 
the present de'endints parties t o that suit, altiiough the Court pointed out 
the advisability of their so doing if they claimed those portions of the 
property which the defendants had purchased on the 20th September, 
1886. The defendants to that suit, the judgment-debtors, filed written 
statements confessing judgm-^nc. Nevertheless on the 7th March, 1887, 
the Court of first instance dismissed th i suiton the ground that the plaint- 
iffs pers;stenf-ly refused to specifically answer the Court’s inquiry as to 
the particulars of the property which they claimed r.o have purchased on 
the 20th November. 1885. and more esoecially whether they cl rimed that 
that sale included the kothis and gardens subsequently purchased by the 
defendants. From that decision die plaintiffs appealed to the High Court, 
which, on r,he 14th May, 1888, reversed the first Court’s decree and allowed 
the claim. The judgment and >lecro> of the High Court in the first place 
awarded the plaintiff’s “ possession of the property in suit, to wir. mauza 
Saidpur together with the groves.” Secondly, in “ declared that the auction- 
sale in favour of the appellants dated the 20th November, 1885, was a 
good auction-sale, and that the property as aforesaid sold thereat was 
purchased by them.” In Snifenibei, 1888, the plaintiff's obtained formal 
possession of mauza Saidpur in execution of the High Court’s decree. 
They were resisted in obtaining possession oi the plots which the defend- 
ants iiad purchased : and henco these suits, the first against Jagat Narain 
for possession of Begam Bagh (F. A. [172] No. 115), the second against 
Damodar for possession of Hawkins Kothi (F. A. No. 116). 
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The case of the plaintiffs is that these properties passed to them under 
their prior purchase of the 20th November, 1885, which they say was 
confirmed by the High Court with the effect that the confirmation related 
back to the date of the sale, and therefore their purchase of the 20th 
November, 1885, must he given priority over the defendants’ purchase of 
September, 1386. The case of th ) defendants is, first, that Hawkins Kothi 
and Begam Bagh were not in fact included in the execution sale to the 
plaintiffs of November, 1885, and, secondly, that tbaf. sale was never validly 
confirmed as regards them, and is not entitled to priority over the sale 
under which they purchased. 

The Court of first instance decided in favour of the defendants and 
dismissed the suits. 

The first question to bo considered in these appeals is whether the 
execution sale of the 20bh November, 1885, in fact included Hawkins 
Kothi and Begam Bagh. The sale notification describes the property as 
mauza Saidpur Hawkins. ” It describes the judgment-debtors’ interest 
as 20 biswas with gardens belonging to Ram Sarup and Piare Lai.” 
Hawkins Koihi is a piece of land surrounded by a wall, and including a 
kothi or house, certain out-houses, and certain lands cultivated by 
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tenants. Begam Bagh is another inolosure consisting mainly of a garden, 
but also apparently including a kotlii. There is no doubt that both 
Hawkins Kothi and Begam Bagh are included within the area of the 
village Saidpur. Everything which can be described as gardens is 
expressly included in the sale notification. I think there can be no doubt 
that, apart from buildings, all land and especially all land cultivated 
by tenants, included within the area of the zamindari would prirnci 
facie pass by a conveyance or execution sale of the Zamindari. The 
only question I think is as to the kothis and the out-houses attached 
to them. As to these I have no doubt whatever that it was fully intended 
that they should be sold with the rest of Saidpur. They are specifically 
mentioned in the auplication for execution and iu the warrant of 
attachment. I do not agree with the view of the Subordinate Judge 
that the kothis were not actually attached. He bases that view on the 
[173] Amin’s report in which the Amin stated that he had attached “ the 
zamindari property." But the report itself expressly refers to a list 
appended to it. which specifically includes in the attached property the 
kothis and gardens, and I think that shows clearly that those properties 
were in fact attacl)ed. and that in the report the Amin used the expression 
“ zamindari property ’’ merely as a compendious description of every- 
thing detailed in the appended list. The executing Court when it set 
aside the sale at the same time stated its opinion to be that the kothis 
and gardens were included in the property sold, though it held that 
that did not appear with sufficient clearness from the description of 
the property, and that the absence of specific details was misleading. 
Now in the entire absence of evidence to the contrary, I think that a 
kothi or other building situate within the zamindari area is included in 
and passes with the zamindari. No doubt the contrary may be shown by 
evidence, that is to say, evidence of the circumstances connected with the 
acquisition, construction, or user of the buildings, from which it may pro- 
perly be inferred that they are not appurtenances of the zamindari, but 
have been so severed or held so separately from it as to form a separate and 
distinct property of the zaraindar. In the present case there is no such 
evidence. The village Saidpur was purchased by Lachmi Narain in 
1861. There is in evidence an account book of tbe firm showing 
that at the same time there was purchased a kothi or kothis separately 
valued. It is impossible to say from this document whether the 
singular word “ kothi " or the plural “kothis” is designated. Further, 
there is nothing to show, if the document referred to one kothi. which, 
if either, of the kothis concerned in this suit is referred to. There is no 
evidence showing for what purpose or in what manner either the kothi in 
Hawkins Kothi or the kothi in Begam Bagh was used at any time up to 
the sale of the 20th November, 1885. Therefore in the absence of any 
evidence to the contrary I hold that the kothis and the out-houses as 
well as the gardens and cultivatory holdings, passed with the rest of the 
zamindari of mauza Saidpur by the sale of the 20th November, 1885. 

The next question relates to the validity of that sale, and as to this 
defendants raise two contentions. First, they say that at the [17A] date 
of their purchase of the 20th September, 1886, the plaintiffs’ purchase 
having been set aside, they, the defendants, took Hawkins Kothi and 
Begam Bagh absolutely and not subject to any rights then existing in the 
plaintiffs. Secondly, they contend that, so far as they are concerned, the 
sale of the 20th November, 1885, must be deemed to be a sale which was 
never confirmed, inasmuch as the confirming decree of May, 1888, was 
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passed in a suit to which they were not parties, and by means of collusion 
between the plaiotiffg and the judgment-debtors wlio were the sole 
defendants. 

In reference to the first of these contentions the plaintiffs seek to 
establish an analogy between tlie decree of 1888 and an ordinary order 
confirming a sale under s. 312 of the Code. It has been held in several 
oases that an auction porch iser at an execution sale lias prior to confirm i- 

tion uniiec s. 312, an inc’io ite or equitable title which becomes absolute 

on confirmation, that any subset]u)iit purchaser, even if the subse- 
quent purchase is first onfirmei, takes subject to this inchoate title 
of the first purchaser, and that on confirmation the title to the 
property, as between difterent auction purchasers under different 
sales, relates back to the date of the sale. In support of tliis 
contention the plaintiffs roly on Dauou v. Pancham^ing Gan<iaram 
(1), Konapa v. Janardan (2) and a case reported in two Calcutta Weekly 
Notes, p. 589. When these cases are looked at there is one ol)vious 
matter in which they are distinguishable from the present. In all of 
them at the time of the second purchase the first had not been 
set aside but was in force. All of them proceed on the principle 
that at the time of the second purchase tliero existed in tlie first pur- 
chaser under a subsisting sale an inchoate title, which only awaited 
confirmation of the sale to become a complete title. In each of tlieso 
cases the second purchaser bought subject to that inchoate title which 
only awaited confirmation. In the present case at the time of tlie second 
sale to the defendants the sale to the plaintiffs had been set aside for many 
months. If that sale was set aside, and was not subsisting at the date of 
the defendants’ purchase, how can it ho said that at that date any inchoate 
title in the plaintiff’s existed ? The inchoate title depends on the sale, 
[176] and can exist only as long as the sale is in force. If on tlie 20 li Sep- 
tember, 1836, the sale had go le and the inchoa*e title of tlie plaintiffs 
under it had therefore gone, the dofendan's did not purchas"} subject to it. 
Can it be said that the inch late title still existed, although the sale 
giving rise to it bad besn set aslds, merely because there was a possibility 
of a suit being brought by the auction purchasers for reversal of the order 
setting asi le the sale a id for confirmati of the sale itself ? I am dispose 1 
to agree that the confirmation constituted by the decree would relate 
back to bbe date of th ' sile and make the sale vahd ah initio quoad 
the judgment-debtors. But can it do so in such a manner as to d jfeat 
intermediate purchasers who liave purchased bona fide at a time when 
the sale was set aside, and under valid decrees, and in valid auction sales 
of their own ? No case, it is admitted, has carried the doctrine of inchoate 
title so far as this. The plaintiffs rely on the analogy of the case of Ram 
Chunder Sadhu Khan v. Samir Oazi (3), and in particular on the passage 
at p. 28, where it is said : — “The effect of the subsequent dismissal of the 
suit to set aside the sale was the same as if it had been dismissed in the 
first instance, and as if the first sale had never been set aside.” The 
learned Judges give no reasons for that opinion ; but I think it sufficient 
to say of that case that the circumstances of ic were in several particulars 
different from the present, and that it was decided under the provisions of 
the Bengal Rent Act VIII of 1869. If we are to go by analogy, I think a 
more instructive analogy is to bo found in the judgment of their Lordships 
of the Privy Council in the case of Nawab Zain-nl~abdin Khan v. 
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M iiharnniad Asghar Ali Khan (l), where it wag laid down that the title of 
a bom fide purehaser in execution of a decree which at that time was 
valid and in force is not effecte I by the circumstance that the decree is 
a^'terwards set aside on apeeal as erroneous. I have not arrived at this con- 
clusion without some doubt, because unquestionably there are difficulties 
in any view of the conflicting I'ights of these two ;mction purchasers. It 
is possible, for instance, t hat questions of some difficulty might arise if the 
composition wore between an auction purchaser buying after the previous 
sale lia I been set aside, and the prior auction purchaser, who, after the 
[176] second sale, obtained o i appeal a reversal of the order setting his 
sale a-^ide. As to which of the two auction purenasers would in that case 
be en'itled to priority, I need express no opinion, though I acknowledge 
that in favour of the i-rior auction p irchaser it m gut plausibly be contended 
that to deny him priority would have the effect of rendering nugatory 
the right of anneal now given to him by s. 588 (18* of the Code. That 
difficulty I nrefer to d^al with when it arises. On the other side, however, 

I think there are still grea^-*r difficulties, and in particular the difficulty and 
objection resulting from the lonj period of uncertainty and suspense in 
which it would be impossib'e practically to say whether property might 
safely be su'd i i execution of a decree. The previous sale having been 
set aside, a s lit for confirmation of the sale and for reversal of the order 
setting aside the sa’e might be br)ugbc an any tims up to a year from the 
date of the order : the suit might conceivably be a nrutr icted one and go 
through the whole cour ;e ap-ieil possible in India, and ultimately to 
the Privy Council ; and the question would arise wnether the titles of 
auction purchasers and transferals from t lose purchasers, and even further 
transferees again in tlie perio 1 between the setting aside of the order and 
the institution of the suit should for the whole of that protracted oeriod 
be subject to every sorb of uncertainty. But the gr-*atest difficulty to ray 
mind is in holding that there remains an iuchoa'-e title when the sale has 
been set aside and when all that remains to the plaintiff is the possibi- 
lity of bringing a suit to have the reversal of the sale itself set aside. 
The<e defend mts were bona fi le purchasers of these plots at a time when 
I cannot hold that the plaintiffs had any title to them whatever, and for 
that reason I think that the defendants’ purchase is entitled to priority 
and that the suit must fail. 

That would be sufficient to dispose of these suits, but that I under- 
stan^ that my brother Banerji has sonoa doubts on the matters which I 
have so far discussed ; and I do not pretend to be entirely free from doubt 
rayse*f. Therefore it is necessary now to consider the second ground on 
which the defendants contend that even if Hawkins Kothi and Begam 
Bagh were included in the sale of November. 1885, the plaintiffs have not 
validly [177] acquired these propert-es. That second ground is that by 
reason of the collusive nature of the proceedings terminating with the 
High Court’s decree of May the sale of the 20th November 1885, 

must he deemed never to have been confirmed quoad these defendants 
and the order of the 5th May, 1886, setting aside the sale remains stand- 
ing quoad them. There can be no doubt that an auction purchase in 
execution of decree must be confirmed if it is to pass a complete title. 

It must be confirmed either by an order under s. 312 or by a decree 
in a regular suit brought for the purpose. The question is whether 
the High Court’s decree of 1888 was prevented from having been a 
valid confir mation by rea so n o f collusion as alleged. The conclusion 

(1) 15 I. A. 12. 
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at which I have arrive i is that the piMooedinys in that suit were 1900 
collusive proceedings between tlie plaintiffs an I i.l,e then defendanls. Jan, 16, 

in© rlign L-ourt s docre© wji'^ pass©.! solely on tlie ground of the 

confession of judgment by the then defendants in the Court of finst instance. Appel- 

with the question of collusion it must of course bo remembered LATE 
that direct evidence on such a point can seldom he expected. One has to Civil 

look at all the oircums'ances and consider what is the most probable and ’ 

common sense inference to he drawn from the circumstances as a v.liole, ^2 A. 168 = 
Now what are the circumstances here ? There was a sale to the plaintiffs in A.W.N. 
November 1885 of mauza Saidpu ■ at whicii only G.OOO rupees were <1900)31. 
realized. We find the judgment-dehcors ohjePung to that sale and getMng 
it set aside in May 1880. From that moment; the plaintiffs did absolutely 
nothing to impugn the order until the 20th September, 1880, which 
by a curious coincidence happened to he the very day when, in exe- 
cution of another decree, these pronerties were sold to and pui chased 
by the defendants. On that day they made an unsuccessful attempt 
to get the sale postponed, and having failed they purcliased secretly, 
in the name of one Kishen Lai, the village Saiduur, wliich, on the 
same day, was sold in execution of aden-ee of Laha Prasad and* Gohind 
Prasad, On the same d ly they also bring their suit for confirmation of 

the sale of tlie 20tli Novembei-, 1885. and against whom <fu they direct it? 

They carefully coufinc the suit to the judgment-debtors, wiio had no 
remaining interest whatever in the property : and I use the word “ care- 
fullv” advisedly, because the circumstance of the defendants' purchases 
[178] was pressed upon the plaintiffs’ attention by the Court, which 
insisted in vain on an answer to the question whether they claimed 
Hawkins Kothi and Begam Bagh, in which event the Court considered that 
the present defendants ought to he made parties to the suit. They refused 
to say whether they sought to affect the interests of these per?ons or not. 

These persons had a real interest in opnosing the suit. The judgment- 
debtors, who had succeeded in obtaining the order of the 5th May 1886, 
filed written statements confessing judgment. Why did they do tliat,' 
if they did not wish actively to assist the plaintiffs in getting the first 
sale restored witli the minimum of opposition ? If they had no defence to 
make to the suit, or thought they wore not interested in opnosing it, and 
if that is why they made no resistence it would have been sufficient for 
them to have simply let judgment go by default. One of the plaintiffs was 
examined as a witness in this case — the plaintiff Banke Lai. He was 
called by the defendants. He was cross-examined by his own counsel. 

There was an issue as to the collusive nature of the proceedings in the 
former suit. If there had been in fact no collusion in that former suit I 
think it would have been a natural course to have taken such a favourable 
opportunity of obtaining a specific denial by Banke Lai, that in the former 
suit there had been collusion in obtaining the confession of judgment. No 
such question was put, and the plaintiff’s couosel confined himself to 
asking whether it was true that the former defendants had been induced to 
confess judgment by a bribe of Rs. 3,000. From all these circumstances 
the conclusion which I draw — of course, like most other conclusions of 
facts, it is only based on a balance of probabilities — is that the parties to 
that former suit agreed together to set up by a suit which was really a 
^am suit intended not to be resisted but facilitated, the sale of the 20th 
November 1885, in order to defeat the present defendants of whose 


• In 20 A.W.N. (1900) 31 (35), for 6,000 we have 16,000, Ed. 
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purchases the plaintiffs and the judgment-debtors were of course fully 
aware. I agree with the Court below in not being satisfied with the 
evidence by which it was attempted to show an actual bribing of 
the then defend ints. Anarb from that, however, and although the bribe 
has nob been established, I think there is sufficient ground for coming 
to the conclusion that the confirmation of the plaintiffs' sale was obtained 
[179] by collusion between the plaintiffs and the judgment-debtors. I 
would therefore dismiss both appeals and suits on the grounds, first that 
tlie defendants’ purchases are, under the circumstances, entitled to priority 
over the plaintiffs’ purchase : secondly, that, as regards the defendants, 
the confirmation of the plaintiff's’ sale by a decree to which the defendants 
were not parties, and which was obtained by collusion between the 
plaintiffs and the judgment-debtors, cannot operate as a valid confirma- 
tion of the sale of the 20th November, 1885. For these reasons I am of 
opinion that both these appeals should be dismissed with costs in both 
Courts. 

Banerji, J. — I also am of opinion that the decrees of the Court 
below should be affirmed, although I am unable to agree with most of the 
reasons by which the judgment of that Court is supported. In the two 
suits out of which these appeals arise there are three questions to be con- 
sidered ; (1) whether the property now in suit was comprised in the auction- 
sale of the 20th November, 1885 ; (2) whether the defendants have 
priority over the plaintiffs by reason of iheir having purchased the said 
property after the sale of the 20th November 1885, had been set aside, 
and of the said sale having been confirmed by proceedings to which the 
defendants were not parties ; (3) whether the decree of this Court of the 
14th May, 1888, affirming the said sale, was obtained by means of 
collusion and fraud. 

Holding the view which I do on the third question, I do not deem it 
necessary to decide the other questions. Upon those questions I must 
confess my mind is not free from doubt. I prefer therefore to rest my 
judgment on the conclusion at which I have arrived with reference to the 
third question. It the decree of this Court, which is the real basis of the 
plaintiffs’ title, was fraudulently and collusively obtained, the sale at 
which the plaintiffs purchased never becathe absolute, and even if it be 
assumed that the property in suit was included in that sale, the plaintiffs 
have acquired no priority over the defendants. I am clearly of opinion 
that there was collusion between the pliintiffs and their debtors in the 
previous suit. The decree passed in that suit was based on a confession 
of judgment filed by the debtors. In my opinion that confession of judg- 
ment was the result of a concert [180] between the parties to that suit, 
the object of which was to defeat the intermediate purchasers, the defend- 
ants. The oral evidence adduced to prove the existence of a concert has 
been disbelieved by the Court below, and I must say that I see no 
sufi&cient reasons for disagreeing with that Court as to its estimate of 
that evidence. But fraud and collusion are from their very nature not 
ordinarily capable of being proved by direct evidence. A party imputing 
fraud to a transaction is no doubt bound to establish it, but he can do so, 
and is only able to do so in the great majority of cases, by means of 
circumstantial evidence only. 

Now let us see what were the circumstances in this case. The sale of 
the 20th November 1885 was set aside on the objection of the judgment- 
debtors on the 5bh May 1886. For several months after that date the 
plaintiffs took no steps to obtain the reversal of the order setting aside the 
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sale. Ifc was only when they had found tliiitotlior creditors of the judc- 
ment-dobtors had caused some of the property of the iudgment-dobtors 

to be advertisod for sale. and. when the actual date fixed for the sale, 
namely. th'> 20«h beptomber 1886, liad arrived, that they brought 

""'T of tlieotli May 1886. set aside, and the sale of 

the -,0th November 188o. confirmed. Tlio very fact of their Iiaving made 
this delay in the Institution of their suit raises doubr.s as to the bona tides 
of the suit, and those doubos are strengthened by tlie fact that a largo 
portion of the property sold on the 20f.b November 1885, w is subse- 
1 QDC 1 f'f^ese plaintiffs idienisoh'es on the 20ih September 

iu name of one Kisben Lai. The evidence to which 

the Court below has referred leaves no room for doubt tliat the pur- 
chase by Kishen Lai was in reality a purchase by the plaintiffs. It 

some attempt on the 20th September 
1886, to avert a sale, but they failed in that attempt because the Court 
refused to grant tlieir prayer for tlie postponement of the sale. After the 
sale had taken place and the defendants had purchased the properbv now 
in dispute, what did the plaintiffs do '} Although the Court repeatedly 
called upon them to declare in distinct terms whether their suit embraced 

pui-eliased by the defendants, namely, Hawkins Kothi, 
L181J and Begam Bagb, they gave no diiect answer to tlie Court’s inquiry' 
and although tliey were aware that their judgment-debtors had ceased to 
have any interest in that property, they preferred to continue their suit 
against their judgment-debtors alone, and did not accept the suggestion of 
the Court that the auction-purchasers sliould be added as parties. The 
nest thing we find is that on the 20th November 1866. that' is, two days 
before the date fixed for the hearing of the case, the defendants appeared 
m Court and filed a petition, confessing judgment. We know that the 
defendants to that suit, namely, the judgment-debtors, bad strenuously 
contested the validity of the auction sale of the 20th November 1885, and 
had actually got that sale set aside on the ground of irregularity' and 
inadequacy of price. We hud that at the subsequent sale which took 
place on the 20th September 1886, the property sold yielded a price 
which was more than double of that realized at the first sale, and 
yet we find that the judgment-debtors, who evidently benefited by 
the second sale, which enabled them to discharge a largo portion 
of their debts, appear in Court and do an act which would facilitate the 
passing of a decree in favour of the plaintiffs. What could be their 
motive in confessing judgment on the 20th November 1886? It is 
difficult to conceive that they had any other motive than that of enabling 
the plaintiffs to obtain a decree and thereby to defeat the interests of the 
defendants. As I have said, the judgment-debtors had a substantial 
interest in opposing the plaintiffs’ suit and in obtaining an aflQnnance of 
the order setting aside the sale of the 20th November 1885; but when, 
m spite of that interest, they admitted the justness of the plaintiffs’ 
claim, it is ditficult to draw any other inference than what I have stated 
above. As their property had passed into the hands of purchasers, it 
was not difiiGulb to induce them to join the plaintiff's in colluding with 
^em and perpetrating a fraud on the defendants, the second purchasers. 
Having regard to these considerations. I think the Court below rightly 
held that the confession of judgment, which was the only foundation of 
the decree of this Court of the 14th May 1888, was filed collusively and 
fraudulently, and that that decree had not the effect of affirming as against 
the defendants the prior sale of the 20th [182] November, 1885. That 
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being so, the plaintiffs have not acquired by virtue of that decree any 
priority as against the defendants, and the plaintiffs suit has been rightly 

dismissed. 


Appeal dismissed. 


22 A. 182 = 20 A.W.N. (1900) 37. 

APPELLATE CIVIL. 

Before Sir Arthur Sirachey, Kt. Chief Justice, and Mr. Justice 

Banerji. 


Raghdbar Dayal {Defendant) v. Bankk Lal and OTHERS 

{Plaintiffs).* [16th January. 1900J . 

ETecutiofi of decree-Procedure-Act No. XII of 1881 (f W.P Rent Act), ss. 170, 171, 
m-Civil Procedure Code, ss. il-A, 285, 295-C«a.i and Revenue Courts 

Held that the procedure prescribed by s. 285 of the Code of Civil 
^thouBh it might be applicable as between Courts of Revenue of different 

grades^could not be applied wherethe conflict was between a Court of Revenue 

and » Civil Coutt* a ^ ^ 

Hpnee where the same property had been attached both by a Court of Revenue 
and bv a Civil Court, but was first brought to sale by tbe Court of Revenue, 
it that tbe purchaser at the sale held in execution of the decree of 

ihe Court of Revenue, took a good title as against the purchaser at the saj® (o* 
held in execution of the decree of the Civil Court. On&ar Siyh y. Bhub Singh 
Aulia Bibi V. Abu Ja/ar (21 and Madho Prakash Singh v. Murh Manohar (3j 

referred to. 

[R..8Ind. Cas 372 (373j = 13 O.C. 291 ; 13 O.C. 119(120).] 

The facts of this case are fully stated iu the judgment of the Chief 
Justice. 

TWe Hoo’ble Mr. Conlan, Mr. E. C/irtwii'er and Munsbi Gchind Prasad, 

Messrs*.' i>"N. Banerji and A. E. Byves, and Pandit Sundar Lal. for 
the respondents. JUDGMENT. 

Stbachey, C. J. — This appeal is connected with first appeals Nos. 
115 and 116 of* 1898, and second appeal No. 405 of 1897, iu which we 
have just given judgments. The plaintiffs-respon dents here are the per- 
sons who were plaintiffs m those cases^ They claim by virtue of the same 
execution-sale of the 20th November, 188o. of mauza S udpur that we have 
discussed in our previous judgments. The defendant appellant purchased 
certain property included in Saidpur in execution of a Eevenue 
Court's decree obtained by mmself against the same judgment- [183J 
debtors for a share of tbe profits village Saidpur. under s. 93 (7t) of 
the N -W P Bent Act, 1881. His purchase took place on the 3rd 
November 1885. It has been suggested during tbe hearing of this appeal 
fhaf that Durohase was set aside aod remained set aside at the date of the 
plintiks' srsequent purchase of the 20bh November 1885. No such 
suggestion appears to have been made m either of the Courts below, where 
the whole case proceeded on the assump tion that the purchase of tbe 

^~^cond Appeal No. 633 of 1897, fcoro a decree of E- J. Kitts. Esq., 
of Bareilly, dated the 27th March. 1897. reversing the decree of Babu Madho 
Das^ Subordinate Judge of Bareilly, dated the 27th November, J896. 

\l) 16 A. 496. (2) 21 A. 405. (3) 5 A. 406. 
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?S“s6d wl” iTr November 1885, when the plaintiffs 

purchased. We musb proceed upon that view here. The defendant 

No^beriTs'l'w P“r<=hase of the 20th 

^Xmed in®^ f t °° but was ultimatelv 

? Kf brought by them for the purpose against their judg- 
lltZrTfr" T fully stated in our judgments the first 

mone He- I ® P'^^'utitfs’ claim is for possession of three 

Saffi Rlei; ‘■^JPP^'^'^Ply as the Sagbari garden, Nauda Bagh, and 

end ®“ "’f® °u uPPPal by the lower appellate Court, 

and from vhat decision tlie defendant now appeals. 

- Question discussed in this appeal was as to the effect of a 

ifton District Judge of Bareilly, passed on the 24th January. 

I«y 0 . lhatwasa suit brought by the plaintiffs for mesne profits of the 
villap Saidpur. The present defendant-appellant was made a defendant 
to that suit under s 32 of the Code of Civil Procedure, inasmuch as he 
alleged that part of the mesne profits claimed wore profits of the property 
which he had purchased on the 3rd of November 1885, and be contended 
that inasmuch as he had purchased that property the plaintiffs had no 
right to any profits arising from it from the date of that sale It is 
conceded that the decree of tlie District Judge decided between the present 
plaintilfs and the present defendant that the land did not pass to the 
present defendant under the sale of the 3rd November 1885. If anythin'* 
passed it was the trees and such rights over the land as were necessary 
for the defendant’s enjoyment of the trees. I think therefore that the 

decreeing the present claim so far as the 
L184J land is concerned. That was finally decided between the parties by 
the decree of the 24th January, 1890. There remains the right of the defend- 
ant in respect of the trees. As to this the matter was not. in my opinion 
determined by the decree of the 24th January 1890. and remains open! 
That was a suit for mesne profits arising out of the land, and there was no 
real issue as to the ownership of the trees. Now, confining the case to the 
^ees, the defendant’s purchase was prior in date to that of the plaintiff’s. 
The lower appellate Court has nevertheless held that the plaintiffs’ pur- 
chase was entitled to priority on two grounds. The first ground is 
that, having regard to s. 285 of the Code of Civil Procedure, the 
Eevenue Court had no jurisdiction to sell the property on the 3rd 
Novenaber 1885, as it was already under attachment by a Civil Court in 
execution of Kalka Prasad’s decree, under which the plaintiffs ultimately 
purchased The second ground is that the defendant’s purchase was in- 
valid by reason of s. 171 of the Rent Act, as it was not shown that the 
judgment-creditor, before applying for execution against the immoveable 
property, had failed to obtain satisfaction of the decree by execution against 
the person or moveable property of the debtor. 

I propose to consider first the second of these grounds. I think that 
the decision of the lower appellate Court is wrong. The immoveable pro- 
perty against which execution was applied for was not a mabal or a 
share of a mahal. S. 172 of the Rent Act therefore governed the exe- 
cution. That section makes applicable, amongst other provisions the 
provisions of s. 170 relating to moveable property, and s. 170 provides 

chat no irregularity in publishing or conducting a sale of any moveable 

property under an execution shall vitiate such sale.” By reason of 
B. 172. it follows that the irregularity under s. 171 would not vitiate the 
Bale of this immoveable property. The non-compliance with the provisions 
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of a 171 was not, I think, more than an irregularity. Apart from 
the objection under s. 285 of the Code, the Revenue Court had undoubted 
jurisdiction in the matter. As the sale of the 3rd November 1885, was 
not vitiated by the irregularity, the first ground upon which the lower 
appellate Court has given priority to the plaintiffs’ subsequent purchase 

in my opinion fails. 

[ 185 ] The second point is the point relating to s. 285 of the 
Code That section provides that “ where property not in the custody 
of any Court has been attached in execution of decrees of more Courts 
than one, the Court which shall receive or realize such property and shall 
determine any claim thereto and any objection to the attachment there- 
of shall be the Court of highest grade, or, where there is no difference 
in qrade between such Courts, the Court under whose decree the pro- 
nertv was first attached.” There has been much discussion on the 
nuestion whether the word" decrees” in this section would include a 
decree of a Revenue Court. It was contended on behalf of the defend- 
ant that the exoression, having regard to the definition of decree 
in s. 2. must be read as limited to a decree of a Civil Court, 
and reliance was placed on the decision of this Court in Onkar Singh 
V map Singh (1) and Aulia Bibi v. Abu Jafar (2). ’Those decisions 
must he read with the decision of the Pull Bench of this Court in Madho 
Prakash Singh v. Murli Alanohar (3). The two later cases relate, one of 
them to injunctions under s. 492 of the Code against the sale of 
property under a Revenue Court decree, the other to the attachment 
and sale of a Revenue Court decree under s. 273. They had nothing 
to do with anv question of the orocadure by which Revenue Courts are 
governed The Full Bench decision dealt with that question, and estab- 
lished that the Revenue Courts are bound in their procedure by the 
provisions of the Code of Civil Procedure in matters as to which the 
Rent Act is silent. S. 285 is a section prescribing certain procedure 
In the execution of decrees ; and having regard to the ob^^vatmns 
of the majority in the Full Bench case, I think that s. 285 would 
govern the procedure of Revenue Courts, at all events to this 
extent, that if property is attached in execution of decrees o more 
Revenue Courts than one, the provisions of the section would have 
to be complied with by those Courts, just as the Civd Courts 
would be bound if the property were attached in execution of decrees of 
more Civil Courts than one. But here the property was attached in exe- 
cution of a decree of a Revenue [ 186 ] Court, and also of a decree of a 
Civil Court, and the question is whether the procedure of the section can 
be applied as between those two Courts as if they were Courts of the 
same character. When the procedure of s. 285 is followed, and assets 
realised bv sale in execution, then the different decree-holders obtain a 
rateable distribution of the assets under s. 29o, and s. 295 makes it 
necessary tS prior to the realization they should have applied for execu- 
tion to the Court by which such assets are held. For the purpose of 
obtaining the benefit of the section, and to enable an application for execu- 
tion to be made to the Court holding the assets, it is necessary for holders 
of decrees passed bv other Courts to obtain the transfer of those decrees for 
execution from those Courts to the Court which is to reali^ze the property. 
Such applications for transfer for that purpose are made under s. 

Now so far as I know there is no case in which these sections have been 


(1) 16 A. 496. 


(2) 21 A. 405 

1154 


(3) 5 A. 406 


IX.] 


RAGHUBAR DAYAL V, BANKE LAL 


22 All. 188 


rr.,rrc:rs.:r.i'" ss" f '* " 

Ji-r : r?» ™ sHi 

subject to the broad line of demarea 
tion betweeD the fuDCDioos of Pitni r^T^A t> ^ uemarca- 

Legislature has drawr!^; and L mus^lt L ^Tit" . T" 

functions of these widely different kinds of Courts or to 
of Court enCToach upon the province of the other. ’ Now when'^the^irov? 
sions of the Code and those of the Rent Act relatin" to execution of dL 
are compared, very great dieferancei are noticeable" It'is onlv nils 
o mention a few. Under s. 170 of the Rent Act no irregular^^'n^ruhTsh': 

8 172 that’s n“r“®r'‘ u’^suution is to vitiate the sale and bv 

8 . 172 that app les to immoveable as well as to moveable orooertv Then 

rm^'if ”■ ^ referred, and which makes 

[187] It necessary for a judgment-creditor to attempt to obtain saUslal 

tion against the person or moveable property of the judgment-debtor before 
he can apply for execution against any immoveable property. There are 
also provisions (see the sections beginning with s 178) ^rAnflv A;ff • 
from those of the Code as to claiL made by third parties to p^Serty 
which has been attached and whose sale is contemplated. Many other 
differences might be mentioned. Now if s. 285 of the Code is to be 
applied to cases where property is attached in execution of both Civil 

kind Suppose first, that it is the Civil Court which has to undertake 

presumably deal with any objections made to the 
attachment under the Revenue Court 3 decree, for that attachment is nob 
affected by tbe fact that another Court conducts the sale Tf fnr incf 
the judgmeut-debtor under .he Rent Court’s dfcree obtct^io the ataT 
naeut on the ground that it is m violation of s. 171 of the Rent Act t 
the Civil Court to give effect to that objection? If vos it 
pro tanfo a Revenue Court, it has to apply a procedure which the Rent 
Act shows the Legislature intended should be applicable to Revenue 

Rent %“t°“o®’ ^ judgment-debtor loses the right which the 

Rent Act gives him, and the execution is validated so far as the 

Revenue Court s decree is eoncernea, merely because a Civil Court decree 
also happens to have been passed. On the other hand, suppose that the 
Couib conducting the execution is a Revenue Court. lu dealine with 
objections or claims, is it to ignore the procedure prescribed bv cLn^«y. 

the Code Considerations of this kind lead me to the conclusion that it 
was not intended to apply seotious like s. 285 of the Code as between a 
Revenue Court on the one hand, and a Civil Court on the other If so 

BeTennrr'''‘‘^“°'’'’‘°®ll 1®®^’ Prevented the 

Kevenue Court from selling the proporr.v, that is to say, the trees to the 

thirsair'’"'T“T'’' ''‘^r defendani undt 

thlv K ■ f on P'aiatiffs took nothing by 

sale to hr‘*“r u c November 1885, even assuming that 

May > rh ''f ‘'lly by the High Court’s decree of 

JSlay 1888. The suit therefore should have boon dismissed as regards the 
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"1900 trees, and decreed as regards the land of the three properties which I have 
16 . mentioned. I think that the proper decree to pass now is that the appeal 

should be dismissed as regards the land, and that it should be allowed ag 

Appel- regards the trees, and that the parties should pay and receive costs in 
LATE proportion to their failure and success. 

Civil. Banerji, J. — I concur in the order proposed by the learned Chief 

““ Justice. The plaintiffs’ suit embraced two claims, first, a claim in regard 
22 A. 182= covered by the trees in the three groves in question; and, 

20 A.W.N. a claim in regard to the trees. As for the laud, it is conceded 

J1900) 37. learned council for the appellant that the decree of the 24th 

January 1890, operates as res jxuiicata. As regards the trees, I am unable 
to accept the contention of Mr. Conlan, that the judgment in the suit in 
which the said decree was passed has the effect of res jvdicata in respect 
of the trees also. That judgment was passed in a suit for mesne profits 
arising out of the land only. The question of the ownership of the trees 
was not a question directly and substantially in issue in that suit. There- 
fore any opinion which the Court may have expressed in that suit 
in regard to the title to the trees cannot operate as res judicata and 
the question as to the ownership of the trees was a question which 
the Courts below were bound to determine in this case. Tbe purchase 
by the defendant being in point of time prior to the purchase by the plain- 
tiffs, the defendant would have priority of title, unless that title could be 
defeated on any ground. The lower appellate Court holds that the Court 
of Revenue was not competent to sell the groves, because there existed on 
the groves a prior attachment by a Civil Court, and it relies for its con- 
clusion on a. 285 of tbe Code of Civil Procedure. I agree with the learned 
Chief Justice in thinking that the Court below has erroneously held 
that 8. 285 precluded the Revenue Court from selling the property in 
Question. Having regard to the ruling of the Full Bench in Madho 
Prakash Singh v. Murli Manohar (1) and tbe provisions of s. 4-A of the 
Code of Civil Procedure, it is beyond doubt that in regard to matters of 
procedure as to which the Rent Act [l89] does not contain specific 
provisions the Courts of Revenue are to apply the procedure of the Code 
of Civil Procedure. This means that as regards cases pending in Courts 
of Revenue the procedure should, where the Code of Civil Procedure 
applies, be that prescribed by that Code. But it does not follow that where 
the procedure of the Code of Civil Procedure applies to Courts of Reveuue, 
those Courts should, for all purposes, be deemed to be on the same footing 
as ordinary Civil Courts. The Courts of Revenue are Courts of exclusive 
jurisdiction competent to try suits of a specific class. As regards such 
suits the jurisdiction of Civil Courts is excluded by the provisions of 
ss. 93 and 95 of the Rent Act. The Legislature could not certainly 
have contemplated that while Civil Court should have no jurisdiction 
to try suits and applications of the descriptions specified in those 
sections, they should be competent to determine questions relating to 
execution arising out of such suits and applications. Where, according 
to the Full Bench ruling of this Court, a Court of Revenue is to apply 
the provisions of the Code of Civil Procedure, that procedure is appli- 
cable to proceedings pending in the Court of Revenue. In this views. 285 
of the Code of Civil Procedure would so far govern proceedings in Courts 
of Revenue that where tbe same property is attached by more Courts of 
Revenue than one, the property is to be realized by the Court indicated by 

(1) 5 A.i406. 
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enfcouJirof°R\“®'''’ between the differ- 

Sr SFH”‘ \°ir ^ 

S £S'''S“ =r K'i-i 

the different „ / bo realized by one Court only, the remedy of 

befne t^ar n obtained the several attachments 

being that provided by s. 295. Now in order to enable a decree- 

to apoly °o the’‘ p ‘® <^.'®^-‘bution under that section he would have 

ri 90 ] his decree p'”'. , I >s to realize the assets for e.ecution of 
L19UJ his decree. Certainly the holder of a decree of a Revenue Court 

cannot apply to a Civil Court for the execution of his decree, and lam 

unable to hold that by virtue of s. 223 of the Code a decree of a Court 

“'cf if ““r F^osferred to a Civil Court for execution. Having 
regard to the policy of the Rent Act, it cannot be conceived that it was ever 

Civil G^o^urt^^' r*' Es'^eoue should be executed by a 

dllreo of !' n"® exparience I have never seen any instance of a 

decree of a Revenue Court having been transferred to a Civil Court for 

oTll^se toel of a Civil Court transferred to a Court of Revenue. 
Of course tne fact of such transfers never having taken place, does not 

necessarily lead to the conclusion that the power to make the transfer 

does not exist ; but, as I have said above, I am of oninion that it was 
never contemplated by the Legislature that a Civil Court should execute 
a decree of a Court of Revenue. This affords a sufficient answer to 
the coQteDtioa that s. 28o applies to a Court of Revenue in the 
sense Miat where property has been attached by a Civil Court and 
by a Court of Revenue, the Court in pursuance of whose order the attach- 
ment was hrst made, should realize the property, whether that Court 
was a Civil Court or a Court of Rivenue. I agree with the learned Chief 
Justice m holding that the Court below was wrong in its conclusion 
that by reason of s. 285 the Court of Revenue was not competent to sell 
the property in question on the 3rd November 1885. The mere fact of 

1 A § , prooerty did not nreolude the 

sale of It in pursuance of another accachmeut bv a Court of a different 

class. The only other ground on which the learned Judge of the lower 

appellate Court has held the defendant’s purchase to be void is that 

under s. 171 of the Rent Act, the defendant was bound to show that he 

could not get satisfaction of the decree obtained by him by execution 

against the moveable property of his debtors before ha could sell their 

immoveable property. On this point I am in full accord with the opinion 

expressed by the learned Chief Justice. In this view the question of 

collusion and fraud in respect of the decree of this Court, dated the 14th 
May 1838, does not arise. 

Decree modified. 
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22 A. 191 (P.C.)=4 C.W.N. 333=2 Bom. L R. 329=27 I.A. 51=7 Sar. P.C.J. 6M. 

[191] PEIVY COUNCIL. 

Present : 

The Lord Chancellor, Lords Hobhouse, Morris, Davey and 

Bobertson and Sir B. Cotich. 

[On appeal from the High Court for the North-Western Provinces.] 

Eoshan Singh {Plaintiff) v. Balwanx Singh [Defendant). 

[8th and 28th November, 1899.] 

flindw law — Right of illegitimate son to maintenance only. 

Id the regenerate classe-< of Hindus, a son of illegitimate birth has no part in 
the family inhecitanue. but is entitled to maintenance out of his lather’s 
estate ; — a right personal to him and not inherited by his offspring. Chucturya 
Run Murdun Syn v. Sahub Purhulad Syn (1) referred to and followed: — 

An allowance for mainCenaneo was received by the plaintiff’s father, that father 
having been an illegiiimato son born to a collateral relation of the bead of a 
family. The ancestral property was in the possession of the latter, who was in a 
senior line of descent. 

The plaintiff, who was himself the legitimate son of bis father, claimed to be 
entitled to redeem a mortgage of part of the ancestral estate, that mortgage 
having been effected by the above-mentioned he td of the family. His grouud of 
claim was that be bad inherited the right to maintenance and bad thus an 
interest or coarge within the meaning of s. 91 of the Transfer of Property Act, 
1884, to entitle him to redeem. 

The decision was that the High Court had rightly concluded that be bal not 
inherited that right. The authority of the Mitaksbara in Chap. 1, ss. 11 and 12, 
was more consi.stent with a personal right of the illegitimate son. 

[R.. 1 Ind. Ges. 690 = 12 O.C. 37 f39J ] 

Appeal from a decree (2) (18th February 1896) of the High Court 
reversing a decree (31st March 1894) of the Subordinate Judge of Aligarh. 

The plaintifl-appellaDt, suing in 1893. as a pauper, claimed to be 
declared entitled to redeem a mortgage of forty-three villages, part of the 
Husain talukh in the Aligarh district, and comprised within the zemindari 
formerly possessed by Narain Singh, who made the mortgage on the 30th 
August 1838, and died in October 1844. The plaintiff's deceased father, 
Bhoj Singh, was the illegitimate son of louarjib Singh, who was grandson 
of Mittar Singh. Narain Singh, who bad inherited the ancestral estate, 
was another grandson of tne same. 

The mortgagee was Pitamber Singh, who died in November 1845, 
leaving a minor son. The present successor in title to them was Balwant 
Singh, DOW the defendant- respondent. 

The mortgagor left no son ; his two widows, Mohar Kunwar and Sengar 
Kunwar, succeeded to the estate. They sued, but failed [i92] to get 
possession of the mortgaged property. In 1868 Bhoj Singh sued a pre- 
decessor of the present respondent for the same, but he was found by two 
Courts in concurrence to be an illegitimate son, and his suit was dis- 
missed. As to this in the present suit the High Court, on the judgment 
now appealed from, referring to this dismissal, and the reason for ir, 
observed that the question whether this question of bis legitimacy or illegi- 
timacy was a cause already adjudged bad been held so to be by the 
Subordinate Judge, and had not been challenged before tbem. 



(1) 7 M.I.A. 18. 


(2) 18 A. 253. 
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father of Bho^ SinT h 7 SiDfib, father of Indarjit, and Rrand- 

hv the r H "®<=e'''ed a malikana allowance of Bs. 457 paid 

bj the head of the family, and that the plaintifl', son of Bhoj Singh, Ls 

tte nlarntW^Tth but that if it were found that 

had bern haLn f^®h-® birth, still the Husain estate 

d b>s maintenance, and that for this reason " they had 

acquired a right to redeem the property mortgaged.” 22 A. 191 

»c.f bis written statement pleaded that it had been 'P C.) = 4 

established in the suit of 18G8 that the plaintiff's father was not of legiti- C W N.353 = 
mate birth, and that the aucestors of the plaiutiff had never been allowed to ^ ^ 

have any villages, or malikana, out of the family estate. Among other issues ^^^ = 27 

d : whether the plaintiff's predecessors had received ' A. 51 = 7 

and the plaintiff was entitled to, maintenance from the family estate, and 
wnetlier the latter was entitled to redeem the mortgage of 1838. These wore 
also the questions winch t he appellant sought to raise on this appeal. The 
Subordinate Judge decreed the claim to redeem, and redemption upon 
payment of Rs. ol,000. His view was that the plaintiff had a right to 
Mdeem, notwithstanding the fact that his father was of illegitimate birth. 

Me found that Bboj Singh, and his father and grandfather before him, had 
received maintenance out of the family propeny in the shape of a malikana 
allowance of Rs, 457 por annum to which the plaintiff as the legitimate 
son of his illegitimate father was clearly entitled in lieu of his "charge 
lor maintenance” upon the Husain estate : and that he was in consequence 
a person who had an interest in the right to redeem mortgaged property, 
and hence was entitled to redeem the mortgage in suit under [193] s 91 
of the Transfer of Property Act (Act No. IV of 1882). 

On ao appeal heard by a Division Bench (Baner.ti and Airman JJ ) 

the Judges reversed the above decision. They said in their judgmenV'' 

Assuming chat the plaintiff is entitled to maintonance from the Husain 
estate, that right to obtain maintenance cannot, in the absence of a con- 
tract or of a decree of Court making the maintenance a lien on the os- 
tate, be regarded as a charge on the estate within the meaning of ss. 91 
i< 1882. as was held in Kmiwar Sham Sim/h v 

^ Raja Bahcant Singh and others, F. A., No. 295 of 1893, decided 
^^by this Court on the 11th June 1895. It is urged before us that 
although the plaintiff may not have a charge on the property in 
question, he lias an interest in it, inasmuch as his father, Bhoj 
Singb, was entitled to a malikana allowance in lieu of his mainto- 
nance. There is nothing before us to show that if Bhoj Singh was 
entitled to maintenance or to a malikana allowance in lieu of main- 
tenance, tliat allowance was one which was not limited to the term of 
hia life, but was heritable by his son. According to Hindu law, an 
illegitimate son of a person belonging to one of the tliree regenerate 
classes is entitled, if docile, to obtain maintenance from his father. No 
_ authority has been shown to us for holding that this is anything but a 
personal right. Therefore, even if it be assumed that Bhoj Singh was 
granted a malikana allowance in lieu of his maintenance, it would not 
follow that that allowance would pass bo his son. The Subordinate 
Judge was clearly in error in holding that the plaintiff was entitled to 
^^the malikana allowance which Bhoj Singh is said to have enjoyed. 

Consequently the plaintiff has no right to redeem the mortgage in 
question. This is sufficient to dispose of this suit. The plaintiff having 
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“ DO right of redemotion, his suit should have been dismissed. We allow 
the appeal and dismiss the plaiutiff’s suId, with costs here and in the 
“ Court below.” 

Sir TF. H. Eattigan, Q. U. and Mr. C. W. Arathoon, for the appel- 
lant, argued that the result at which the Subordinate judge’s judgment 
had arrived was correct, and that the reasons given by [194] the High 
Court for reversing it were insufficient. The anpellant was a descendant 
in a family in which there were two branches; the succession in the senior 
line of Eaja Narain Singh the head of the family, who in 1838 mort- 
gaged part of the ancestral estate, and the o^her branch to which the 
olaintiff belonged. The father of the latter was of illegitimate birth. 
There was evidence that the members of the family in the plaintiff’s 
branch had for three generations received malikana allowance; and the 
Court of first instance bad found this as a fact. It was a just inference, 
and it was now submitted, that a substantial portion of the ancest- 
ral estate had been applied by way of maintenance for the collateral 
members of the family. The appellant relying on his being entitled to 
maintenance in succession to his father, claimed to have an interest in, or 
charge upon, the mortgaged property within the meaning of s. 91 of the 
Transfer of Property Act, 1882, and in virtue of such interest, to ha 
entitled to redeem the mortgage of 1838. There was not, it was contended, 
any break in consequence of the illegitimate birth of the plaintiff’s lather 
Bhoj Singh; and against the continuance of the right to maintenance that 
illegitimacy was no bar. 

As averred in the plaint, and found by the first Court, Indarjifc 
Singh, father of Bhoj, and grandfather of the plaintiff, in succession to 
Sanwant. had received the malikana allowance. Referring to the effect 
of the illegitimacy of Bhoj, according to the Hindu Law, an illegitimate 
son was not in any sense quasinullius filius,’ although he did not share, 
and had no coparcenary right, in joint family estate. Such a son had a 
recognized, though lower, status in the family of bis father, and lie had a 
right to maintenance out of the family estate. The General principle 
might be thus stated, — that disqualification to share in the family estate 
on account of illegitimacy did not involve a disqualification to he main- 
tained out of that estate. Therewas.it was submitted, no reason why 
the illegitimacy of Bhoj should involve his incapacity to transmit the 
right to malikana not withheld in this family from the younger branch. 
The Hindu law was liberal in the matter of assigning maintenance to those 
who were regardei as members of the family, and tlie right might attach 
to a junior line within certain limits. As an authority to show that offspring 
[195] not of legitimate birth mighc be regarded, as belonging to a family, 
Pandaiya Telaver v. Puli Telaver(l) was cited: there the judgment gave 
effect to such propositions. lo regard to the consequences of illegitimacy 
as to disqualifving to inherit reference wa-; made to the Mitakshara. 
Chapter I, s. XI, paragraphs 30, 31, 33 ; R. C. Mitra, Tagore Law Lec- 
tures 1895, 1896, lecture 11, where the texts were given as to raaintenanoe, 
and to the judgment at page 369 of I. L. R., 6 Allahabad Series. 

Mr. J. D. Mayne and Mr. G. E. A. Ross, for the respondent, argued 
that the judgment of the High Court was right. By the Hindu Law the 
right of Bhoj Singh to maintenance was a personal right only attaching 
to him as the illegitimate son of Indarjit; and no right over the family 
inheritance could have been claimed by him. This applied to the claim 


(1) 1 M. H.G.B. 478 (482). 
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n„i 1 “P”" malikana acreed 

Bho! Wn f onlv on the ri«ht of 

Bho] Sin^n t-) maintenance, the present claim coulrl not be «ijponrfced 

becaut^ean illegitimate son couM only claim maintenanee from hie father’s 

estate and could neither claim it from his collateral relations, nor from the 

estate of the family to which his father belonged. The right of the illegi- 

transmissible from him 

to his son by inheritance. Reference was made to the Mitakshara, 

f J f 30 and 59 : Chuoturiya Run Murdun Sv 7 t v. 

Sahub Purhidad hyn (1). liar Gobind Kuan v. Dkaram Siuyh (2) was 

also referred to show the personal nature of the right to maintenance. 

Sir W. H. Rattigan, Q. C. replied. 

The judgment of the Board was as follows : — 

.JUDGMENT. 

( i-k'^TT original suit, now respondent, is in possession 

m® .-^“sain Taluk by virtue of a mortgage effected in the year 1833 by 
Talukdar Naram Singh. Tlie plaintiff seeks to redeem the property, 
ilia bab.)rdinat 0 Judge decreed redemption on payment of Rs 51 000 and 

interest to date of [196] payment. The High Court reversed tiiat decree 
aud aismissed the suit. 

The plaintiff is the son of Bhoj Singh who was son of Jodarjit and 
hrst cousin once removed of Narain. the common ancestor of tlie two being 
Mibtar Singh the grandfather of Narain and tlie great-grandfather of 
Bhoj. The plaintiff first claimed title as a co-sharer in the estate ; but 
he failed in that claim because his father Biioj was not the legitimate 
son of lodarjit. The plaintiff still claims to redeem on the ground that 
he is entitled to maintenance out of the estate; which, as he contends, is 
a charge or interest carrying with it the right to redeem within the terms 
of the Transfer of Property Act. 1882. This position be seeks to establish 
in two ways. First, he alleges a title by contract with the widows and 
heirs of Narain. Secondly, he contends that Bhoj, though excluded from 
inheritance, was entitled bo maiutanance from the estate, and that Bhoj’s 
title has descended to himself. 

The contract with the widows is contained in a declaration by them 
dated 20bh August 1850. It appears that Bhoj had sued to recover the 
whole estate from them, that his suit had been dismissed by the Sudder 
Ameen, and that he had appealed to the Sudder Dewaoi Adawlub. The 
operative part of the declaration is as follows ; — 

“ Now through fear of ruining the ancestral estate he came on the 
„ right path, and of his own free will and accord came to us and so we are 
also pleased with him. We therefore declare in writing that wa shall 
continue to pay Rs. 457 from the malikana dues to the said Kuar with- 
^^out objection after taking possession of the said villages under the settle- 
menb proceeding, as the same was paid for maintenance to the forefathers 
of the said Kuar by the Rajah, masnad-nashin of this family.” 

Four days later Bhoj executed a deed of relinquishment in which he 
withdrew bis appeal and stated In fact the appellant has no right 
except to the malikana dues of village Allahdinnur which was formerly 
granted to his grandfather Sanwant Singh by Raja Narain Singh.” 
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From those documents the Subordinate Judge deduces the con- 
clusion that the widows of Narain, in whom a widow's estate [197] was 
then vested, granted, or agreed to continue, a malikana allowance, which 
was charged on the estate in favour of Bhoj and on bis death descended 
to the plaintiff. But there is no such agreement. What virtue there 
might be in the word ‘ malikana,’ or in the thing signified, we need not 
discuss : for the widows do not profess to vest or to recognise any malikana 
right in Bboj. There is nothing in the record to show any malikana right 
in anybody but the widows except the indirect assertion of Bhoj himself 
that malikana dues over one of the 43 villages for which he was suing 
bad been granted to bis grandfather. The malikana dues of the estate 
belonged to the widows subject to the mortgage by Narain. They were 
not in possession. AU they underbake is that when they get possession 
they will, out of the malikana dues so recovered, pay Es. 457 a year to 
Bhoj. as the same was paid to bis forefathers. In point of fact the agree- 
ment has been wholly ineffectual, because the widows, who have now been 
dead for many years, never got possession at all. But if they had, they 
only agreed to make a money payment to Bboj personally, and they did 
nothing to create a heritable interest in him or any charge on the 
inheritance. 

The more general question of law raised by the plaintiff relates to the 
position of the offspring of an illegitimate son. The family belongs to one of 
the twice-born classes. Among them an illegitimate son takes no part of 
the inheritance ; but he is entirled to mainternitjce from the estate of his 
father. This law is found in ss. 11 and 12 of Chap. I of the Mitakshara, 

In para. 3 of s. 12 it is thus stated : — “ It follows that the son begotten by 
“ a man of a regenerate tribe on a female slave does nob obtain a share . . . 

" but if lie be docile he receives a simple maiobenance.” There is no reason 
to think that this effect of illegitimacy differed according bo the particular 
mode of it ; and the more general statement applying to illegitimacy 
generally which their Lordships have just made is embodied in the judg- 
ment ol this Board in Chnotiirya Bun Murdini Sun v. Sahiib PurfniUid 
Syn ( l). 

The Subordinate Judge, whose opinion has been sunported at this 
Bar in an able argument by Sir Wm. Rattigan, reasons thus. [198] He 
stales the rule that illegitimate sous of a Hindu are entitled to main- 
tenance out of their father's estate. He then continues : — “Bhoj Singh 
“ was entitled to maiuienance put of tiie estate held by Narain Singh, 

“ not because of his relationship with Narain Singh but because he 
“ was a son of Indarjit Singh, who in bis turn bad a share in the estate. 

“ I have therefore no doubt that as the estate was joint family property 
“ of the descendants of Mittar Singh, among whom Bhoj Singh, was one, 

“ the latter as such member, though of illegitimate descent, was entitled 
“ to be maintained out of the estate.” 

It seems to their Lordships that this reasoning leives thn difficulty of 
the plaintiff’s case wholly untouched. Cmceding that Bboj could claim 
maintenance as against Narain, the question is whether he could transmit 
that claim to his son, Indarjit, we are told, had a share in the family 
estate. Bhoj then bad a right to maintenance out of Indarjit's estate 
including that share. But Bboj had no share in the family estate out of 
which the plaintiff could be maintained ; therefore the plaintiff’s right to 
be maintained out of bis father’s estate does uot place him in the same 


(1) 7 M.T.a. 18 (50. 5Z). 
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Indarjit’ 8 cstiito. ' ' ' ' r6Sll6Ct of 

‘'l® speaking of Bhoj's right, sav — " No 

authority has been shown to us for holding that this is anything buVa 

''“y ''e8° shown to their Lorfships. Sir 

r 47 fi^P T° High Court Reports Vol. I 

Lot V. Pidi Tclaver and others, which, he 

contended was a direct authority in his favour. But the nuestion them 

was whether an tlleg.tiniate daughter entitled to maintenance ourof h" 
father s estate was so far a member oi nis family as to make a marriago 
with her a lawful marriage : and the Court held that she was. Wheth, 
rght oi wrong, that decision has no bearing on the question whether 
a nght to he maintained, vested in one who cannot inherit, is itself a 

Rom rh^ Plaintifl's proposition does not appear to follow 

from the expression in the Witakshara which says that the illegiiiniate 
son If he be docile,” receives a “simple maintenance.” On the 

consistent with a purely personal riplit ; and 
Liyyj there is no autbovity either of texts or of decisions to cuntravoDe 
the obvious meaning. 

The plaintiti would also, before he could succeed, have to show that a 
claim for maintenance, not founded on contractor decree, is an interest in or 
Charge upon the property withm the moaning of the Transfer of Property 
f Court think it is not. The noint has been much discussed 

at the hfar, but no auibority has been produced eitlier way. As the princi- 
pie on which their Lordships have expresse.l their concurrencn with the 
aigh Court goes to the root of the plaintiffs title to maintain this suit it 

JS not necessary for them to decide the second point. Thcv will lunnhly 

advise Her ifajestv to dismiss the appeal. The appellant must pav the costs 
Solicitors for the apnellant: — Messrs. 2\ L. llV/son d' Co 
Solicitors for the lespoudent; — Messrs. V\ike. and Parrot, 


22 A. 199 (F B ) = 20 A W.N, <1900; 8. 

FULL BENCH. 

Bejore Sir Arthur Strachey, Kt.. Chief Justice, Mr. Justice Blair 

and Mr. Justice Burkitt. 


Zamir Hasan and anotiikr {DccreeJwlders) v. Sundar 
AND anothkr {J udgment-debtors.y- [l<Jth December, 1899.] 

Execution of decree- Limitation—Act No. XV of 1877 findtau Limitation Act) ss 7 
ana H^MtnorttfL 


S. 8 of the Indian Lonituiion Act. 1877. applies onlv to rbo,o cases in 
wbicli the act of ibe anult joint creduor is per se a valid uischarge. SesUan v. 

Hajagopala (1) and Govtndram v. Talta eJi. followed; liaygobind v Snki.shen I'P 
overruled. ' ' 


A decree was passed in 1881 m favour of two decree holders. Subsequently one 
of ihedeoree bold^rs died, and the names of bis widow and bis two minor sons 
and one minor daughter were entered as bis representatives. In 18sN an appli- 
cation was made for execution by tbe widow on behalf of ibe minor sons, which 
was dismissed. In February 1894 tbe two sons of the deceased decree-holder 


JudrrA^rM'^ order Of O. Rustomj^e. Esq., District 

silnaih T ^ 30tb Jnnnary 1897 reversing tbe order of Pandit 

•nainaiij Bahib, Subordinate Judge of Moradabad, dated the 26th July 1894. 

(1) 13 M. 236. (2) 20 B. 3b3. (3) 4 a. W.N. (1884) 68. 
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being still minors made another application for execation through one Aijaz 
Husain. Ueld that s. 7 of the Limitatton Act applied, and that this apolication 
was not time- barred. Lalit Mohun Misser v. Janoky Nath Ray (1) and Norendra 
Nath Pahariy. Bhupendro Narain Roy (2 followed. 

[Diss., 25 M. 26: 25 M. 431 'F.B.) = 12 M.L.J. 166; F.. 27 A. 67= 1 A.L.J. 407= A. W.N. 
(1904) 163 ; 29 A. 279; 4 A.LJ. 145 = A.W.N (1907) 45; 28 0. 465(469, 47l)=5 
C.VV.N 767; 7 C.L J. 303 (309); R., 34 B. 672 (67d) = 12 Bom L.R. 683 
(6S5) = 7 H.d. Cas. 939 ; 15 Ind. C^s 664 ; 1 N.L.R 180 (181) ; 9 O.C. 269; 
3 0 0. 316 (320. ] 

[200] This was an appeal from an order passed in execution of a 
decree. The original decree was passed on the 12&h December, 1881. 
There were two decree-holders, Musamm.tc Khatun, Daulat and Amir 
Hasan. Tbe latter died, and his widow Musammat Rukkaya and bis two 
sms and one daughter, all three minors, had their names entered in lieu 
of Amir Hasm’s. An apolication for execution wa^ filed by Musammat 
Rukkaya on behalf of the minors on the 31st August, 1888, but that appli- 
cation wasdismissei on the 2och Seotomber, 1888. T ie next appiicition 
for execution wa*? filed on the 19ch of February. 1894, bv one Aijaz Husain 
on behalf of the r.wo sons of Amir Hasan who at that rime were still 
minors. The judgment-deht.ors objected, but tbe Court of first instance 
(Subordinate Judge of Moradaba 1) disallowed their objection’s. On appeal 
to the District Judge that Court allowed the judgment-debtor’s objections, 
holding that execution of the decree was barrel by limitation. Toe 
applicants appealed to the High Court. The appeal was laid before a 
Full Bench in pursuance of a recommendation made by Blair and Burkitt, 
JJ., in view of the existence of various conflicting rulings on the point in 
issue, by their order of the 14th November 1899. 

Pandit Baldeo Ram Davz (with Pandit Sundar Lai), for the appel- 
lant. 

The decree is a joint one in favor of both the decree-holders. An 
application, if made by one of them or his representatives, will take effect 
in favor of both the decree- holder, L.\rDicIe 179 of Act No. XV of 1877, 
Explanation Ij . Applications for execution of the decne were, from time 
to time, made within the period of limitation prescribed by 1-iw bv on>of 
the decree-holders or by the legal represent itives of the other decres- holder, 
who were of age at the time. The last of such applications was made by 
them on the 9tb November. 1883. This application kept the decree alive 
up to that date in f-ivor of all the decree-holders. For this proposition, I 
rely upon Shib Chander Das v. Ram Chunder Poddar (3) ; Doya Moyee 
Dabee v. Nilmoney Chiickerbutty (4) : Pounampilath v. Poiinampilath (5) ; 
Nanda Rni v. Raqhunandan Singh (6) and Wisi Imam v. Poonit Singh (7). 

[201] Although the present application for execation of the decree was 
made over five years after the 9th November 1888, but as the appellants 
were minors at the time from which the period of limitation was to be 
reckoned, that is on the 9th November 1888. and are still minors, they 
can avail themselves of the provisions of s. 7 of the Indian Limitation 
Act, 1877. There can be no doubt, that the appellants are persons 
“entitled to make an application” for execution of this decree within the 
meaning of that section (see s. 231 of the Code of Civil Procedure, 1882], 
Article 179 of the second schedule to the Indian Limitation Act provides 
several points of time from wnich the period of three years shall begin to 
run. I contend that for purposes of the Limitation Act 1877, the oeriod 
which begins from each point is a separate period, and if a person entitled 


(1) 20 0. 714 (2) 23 0. 374, (3) 16 W.B. 29. (4) 25 W.R. 70. 

(6) 3 M. 79. (6) 7 A. 282. (7) 20 C. 696. 
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th0“Sration ofthfl t commences, 

abUiTb? vTnuo of s 7 o( 'Zlof <=7«— « of the dis-’ 

The judgment of this Court in Haj' Onhi^rl .. c •;.• 

”crm7"fl ™“,S •?']' "i“' S'''"*'"”" •■ ® •' •'“ MtaLllnL.”’ 

the section are joint creditors or claimants." It does not nnniv tn 

pa™ tt: 'of app,ieaWr^rLs“es‘’!^be^•o° 

thJ rhto. T ® O'- claimants per se discharges 

‘t is not the nT H P''>-™0'’f f° “6 of the joint deeree-iiolders, 

eUoutine ti de H Joint decree-holder, but the act of the Court 

executing the decree, that is intended to operate as a valid di^char-^e 

Though a joint decree-holder may accept payment out of Court and gnmt 

certTfiTtV') of such payment, yet in the absence of a 

certificate of satisfaction, the creditors acknowledgment does not of itself 

operate as a discharge [202] !seess.23i, 257 and 258 0^1,“ Code o 

Civil Procedure 1882 .J This was the view of the law ta"en by the 

Migh Court in Sheshan v. Raja Gopala (61. 

Munshi (iukul Prasad (with whom Pandit Tej Bahadur Sapru) for 
the respondents. 

If the other decree-holders could take out execution and give a valid 
discharge, then the decree is certainly barred against the present appellants 
^tde s. 8 o Act XV of 1877, which provides only for cLs where n// the 
decree-holders rest under disability, which is not the case here The 
decree m this case having been passed jointly in favour of more persons 
than one. any one could take out execution and give a valid discharge 
ihe decree was based apparently upon a contract, and a contract can be 
discharged by any one of the joint promisees without the consent of 

fvf Bamautary. Ajndhta Suujh 

W, The Collector of v. Surja7i Sin^h (8J, Surju Prasad 

^injjh V. Ehwahish Ah {9j. Baiiarsi Das v. Alaharani Knar (10) and 
ct No. XV of 1877. sob. II, art. 179, Expl. (l). But the Rladras 
case goes still further. It lays down that to a case like the present 
neither s. 7 nor s. 8 would apply. S. 8 of Act XV of 1877 would not 
apply, inasmuch as it does not contemplate the case of execution-creaitors 
at all, and secondly because in view of s. 258, Act XIV of 1882 it is the 

act of the Court that is intended to operate as a valid discharge S 7 
does not apply, inasmuch as what is necessary under that section is that 
either there ought to be one single decree-holder who is a minor or there 
ought to be more who are all of them minors, for. otherwise a decree may 
ne barred against the major decree-holders and yet under s. 231 Civil 
procedure Code, a minor decree-holder may seek execution of the’entire 
aecree, thus indirectly benefiting the othei decree- holders against whom 
the decree may have become barred. Seshan v. Rajagopala (6). See also 


(H 3 A.W.N. (1883) 63 = 4 A.W.N. (1884) 58. 
(3) 20 0. 714. (4) R. 23 0- 374. 

(6) 13 M. 236. (7) 1 A. 231. 

(9) 4 A. 612. (10) 6 A. 27. 


(2) G A.W.N. (1886) 49 
16) 20 B. 383. 

(8> 4 A. 72. 
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Mitra on Limitatioo and Vigneswara [203] V. Bapayya (l) So in this 
case s. 8 does not apply any more than s. 7. The case of Govindram v. 
Tatia, (2), decides that s. 8 of Act XV of 1877 does not apply to execution- 
creditors, bat it differs from the Madras case in so far as it holds that s. 7 
does aoply where one of several ciecree-holders is a minor. As to Norendra 
Nath Pakari v. Bhupendra Narain Boy (3), LoUi Mohun Misser v. Janoky 
Nath Roy (4) and Moil Mohun Buksee v. Gunga Soondery Dabee (5) it is 
submitted that these were cases in which there was only one decree-holder 
and he was a minor, so that these cases are quite distinguishable from 
the present. 

JUDGMENT. 

Strachey, C. J. — The lower apnellate Court has reversed the decision 
of the Court of first instance and held the aoolication of these minors 
barred by limitation on the authority of Hargobind v. Srikishen (6). 
That decision applied the provisions of s. 8 of the Limitation Act to a 
case of joint decree-holders. The aoplicabioo of s. 8 to such a case has 
since been more fully considered by the Madras High Court in Seshan 
V. Rajagopala (7), and by the Bombay High Court in Gobindram v. Tatia 
(2). These Courts have held that s. 8 of the Limitation Act applies only 
to those cases in which the act of the adult joint creditor is per se a valid 
discharge. The Madras High Court in the earlier case pointed out that 
the question whether one of severil decree holders can enter satisfaction 
on behalf of all is one of procedure, and a rule of decision must be looked 
for in the Code of Civil Procedure. They added: — “Having regard to 
ss. 258 and 231, we are of opinion that it is not the act of the joint 
decree-holders, but the act of the Court executing the decree, that is 
intended to operate as a valid discharge.” I agree with the views expressed 
in the Madras and Bombay cases, and I think that the decision in llargo- 
bind V. Srikishen is based on a wrong view of s. 8 and ought to be 
overruled. 

The other questions which have been discussed on this appeal relate to 
the construction to be placed on s. 7 of the Limitation Act. The applicants 
for execution in this case are still [204] minors. In 1888 an application 
was made for execution by their mother, the widow of one of the decree- 
holders. That application vvas within time under art. 179 of sell, ii of 
the Act. By reason of the 1st exolanation to art. 179, that application 
being made by a representative of one of the joint decree-holders, took 
effect in favour of all. Under the fourth head of the third column 
of art. 179, that application became a fresh point for reckoning the 
period of limitation. At the time when that application was made these 
present applicants were minors. Their application now in question was 
not made till Febrnary 1894. The question is, whether they are 
entitled to the benefit of s. 7. There are still other persons jointly interested 
with them in the decree who are adults and who could not apply on 
their owu behalf by reason of limitation. It has been contended on the 
authority of Seshan v. BajagopaUi that s. 7 would not apply where some 
only, and not all, of the judgment-creditors are affecte i by a legal disability. 
On this point I agree with the Bombay High Court in Gobindram v. Tatia 
that no such restriction can properly be placed on s. 7. Apart from that 
I think that the present application is protected by the terms of the section. 
Two cases decided by the Calcutta High Court and precisely in point have 

B m - 

(2J 20 B 383. (3) 23 0. 374. (4) 20 C- 714 

(6) 4 A.W.N. (1884) 58. (7) 13 M. 236. 
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flowfO) ' T / second IS iVorewrfra A',. «/, Pahari v. Bhupculra Narain 

thk « nn'Jl ’■0^®°" ‘o dissent from those decisions. The result is that 

!nd the el f be allowed and the decision of the first Court be restored, 

Ms on fl 1°“."' will have his costs, includ- 

mg tees on the higher scale. 

sons on'^n'oly coeom- in the order proeosed and for the rea- 

sons given by the Ie‘»rned Chief Justice. 

Burkit, J. I am of the same opinion, and for the same reasons. 

Appeal decreed. 


22 A. 205 (F B.) = 20 A.W.N. (1900) 10 

[205] FULL BENCH. 

Before Mr. Justice Knox, J/r. Justice Banerji andMr. Justice Aikman. 


MuRLIDHAR and others {Defendants) v. PkM Raj and OTHERS 

{Plaintiffs).'^ |'20th December, 1899.] 

tenant— Hx-proprictaru 

rxgnts arising on sole of part only of vendor's pro/n-ietary rights. 

Held that in ordor fhal tho provisions of s. 7 of the North-Westoru Provinces 
Kent Act. 1S81. may come into opcrition. it is noc necessarv that the /amindar 
should lose nr part with his proprietary rights in respect of the whole of bis 
interest in tne mabai. Bhaioani Prasad v. Ghnlim Muhammad i3) approved, 

HeW also that if a zamindar soils his zamindari rights and includes in tbo sale 
the right to cultivabory possession of the sir land, and aci-os to relinquish his 

ex-propnetary rights in respect, of the .sir land, the vendc-, in tbo event of such 
possession not being delivered or ex proprieti--v rights not being relinqu-shed. is 

not entitled to .ii.iim a r.dund of the sale price or iny portion thereof. Bhikham 
oingh V. Har Prasad (4) approved. 

{F., 32 A. 383 (387) = 7 A.L J. .330 = 5 Ind. Cas. 557 ; 16 Ind. Cas. 42 : R.. 33 A. fioa 

f700i=8 A.L.J. 826 = 11 Ind. Cas. 17 ; lOO.C. 243 ; 10<J P.L.R. 1901).] 


The facts of this case are as follows : — Hurlidhar and others, bein<^ 
owners of a ten biswa share in the zamindari of a village called Guiminpui” 
sold to Pern Raj and otliers, on the 22nd September 1893. four biswas' 
out of the said sliare. By the same trans iction the vendors also pur- 
ported to convey to the vendees 58 bighas 13 biswas of sir land. The sir 
land thus dealt witli l>y the conveyance was a portion of 226 bighas 14 
biswas of sir land appertaining to the whole village, and was si ightly in 
excess of what would liave been tho sir of the vendois proporf innate to 
the four biswa share sold by them. Tho sale-dosd provided that the pur- 
chasers should be put into actual possession of the sir land, and that the 
vendors should relinquish sucli ex-proprietary rights as they might acquire 
therein. It was also stated in the sale-deed that out of Rs. 4,000, the 
amount of consideration for the sale, Rs. 1,.000 should bo deemed to bo 
the consideration for the transfer of the sir land and for the agreement 
<50 relinquish the ex-proprietary rights. Tho sale-deed further provi- 
ded that in the event of the vendees failing to deliver posse.ssion of 
the sir land to the purchasers, or of their not relinquishing their 
ex-pro ^detary rights, the vendees would be entitled to a refund of 

* Second Appeal No. 685 of 1896 from a decree of Rai Pyare Lai, District Judge 
« Mainpuri. dated the 5th August 1896, confirming a decree of Maulvi Muhammad 
Mazbar Husain, Subordinate Judge of Mainpuri, dated the 15th June 1896. 

(1) 20 0. 714. (2) 23 C, 374. (3) 18 A. 121. (4) 19 A. 36. 
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[206] the aforesaid sum of Es. 1,500. Possession not having been deli-^ 
vered over the sir land, the present suit was brought for recovery of 
possession, and in the alternative for a refund of Es. 1,500 with interest. 
The Court of first instance (Subordinate Judge of Mainpuri) made a decree 
in favour of the plaintiffs for the refund of the amount stated above. On 
appeal the lower appellate Court (Officiating District Judge of Mainpuri) 
affirmed the decree of the first Court. The defendants appealed to the 
High Court. 

Pandit Sundar Lai, for the appellants. 

The object of that part of the contract between the parties which 
related to the sir land was to compel the defendants not to exercise the 
right conferred on them by s. 7 of Act No. XII of 1881, and thus to defeat 
the object with which the provisions of that section were enacted. The 
contract is therefore void under s. 23 of Act No. IX of 1872, and is not 
enforceable at law — Leake on Contracts, page 677, Kashi Prasad v. Kedar 
Natk Saliii (1), Bhikham Singh v. Har Prasad (2) and the judgment of 
this Court in an unreported case (Second Appeal No. 890 of 1896, decided 
on the oth May 1899). 

The losing or parting with the proprietary riehts of a person in a 
mahal so as to create ex-proprietary rights need not be a loss of or parting 
with his entire rights in the mahal. If it were not so, a man might 
sell all his rights in a mahal save and expect one square inch of 
land therein. This would then prevent the acquisition of the rights of an 
ex-proprietary tenancy, which s. 7 of Act No. XII of 1881 intended to 
confer, and the retention of which in the hands of the ex-proprietor is 
so carefully provided for in s. 9 of the Act — Gulab Rai v. Indar Singh 

(3) . The object of these sections is to make some provision for im- 
provident proprietors who are compelled by circumstances to sell or part 
with their lands. A proprietor may sell any part of his rights in a 
mahal or in the sir lands in the mahal — Sital Prasad v. Amtul Bihi 

(4) , Payag Singh v. Nurul Hasan Khan (5), [207] Ghansham Das 
V. Sheopiangal Singh (6). In such a case ex-proprietary rights accrue to 
the vendor — Bhawani Prasad v. Ghulam Muhammad (7). The Board of 
Revenue in these Provinces was at first inclined to take this view — Shaikh 
Seraj-ud-din v. Mohsin Ali (8) — It has, however now expressed a different 
view — Khnshali v. Bhika (9). The adoption of this interpretation 
would altogec-her defeat the object with which s. 7 of Act No. XII of 1881 
was enacted, and would be inconsistent with the policy which underlies 
the enactment of s. 174-A of this Act or ss. 50, 125, and 190 of Act No. 
XIX of 1873. A construction which defeats the object of the law should 
not be adopted. In the present case the contract being void, the suit is 
not maintainable. 

Munshi Kalindi Prasad (with Munshi Gokal Prasad), for the 
respondents. 

The interpretation put upon s. 7 of the Rent Act No. XII of 1881, 
in Bhaxvani Prasad v. Ghulam Muhammad (7), deserves reconsideration. 

A person must part with all his proprietary rights in a mahal before he 
can acquire ex-proprietary rights in the land held by him as sir. I rely 
upon the wording of the section itself. The word ‘ his ’ in the first para- 
graph of the section is very expressive. In the absence of any limitation 

(1) 20 A. 219. (2) 19 A. 35. (3) 6 A. 54. 

(4) 7 A. 683. (5) 10 A. W, N. (1890) 6. (6) 11 A.W.N. (1891) 150. 

(7) 18 A. 121. (8) (1879) 1. L. R. R. and R. 111. 

(9) (1888) Sel. Deo. B. of R. p. 8. 
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the words ‘ his proprietary rights ’ ought to be coustrued in their largest 
sense — Jarao Bai v. Kifayat Ali Khan (1). Inthat case it was observed 
that “ s. 7 of Act No. XII of 1881 must refer to a case where the 
zamindar loses or parts with all his proprietary rights.” Further on in 
the same case it was observed that “the words ‘his proprietary rights ’ 
as used in s. 7 must refer to the losing or parting with all his proprietary 
rights.” S. 7 of the Rent Act is intended to provide a protection against 
absolute ruin for a zamindar wlio has lost all that he had and has nothing 
left to subsist on. But if the view taken in Bhawani Prasad v. Ghulam 
Muhammad (2) be correct, it might happen that a person while retaining 
the greatest part of his property for himself might part with the p08] 
minutest fraction of it with this result, that lie would acquire exproprietary 
rights in the proportionate share of his sir laud. Is he indigent enough 
to entitle him to the grace allowed by law ? What would be the value of 
such gi'ace ? I submit that the interpretation put upon s. 7 by the Board 
of Revenue in Khushali v. Bhika (3) is correct and based upon sound 
reasonin. 


1899 

Dec. 20. 

Full 

Bench. 

22 A, 205 
(F.B.) = 
20 A.W.N, 
(1900) 10. 


JUDGMENT. 

BanERJI, J. — The appellants, who wore defendants in the Court of 
first instance, held a ten-bis was share in tlie zamindari of the village 
Gumanpur. They sold four biswas out of the sairi 10 biswas to the 
plaintiffs on the 22nd September 1893. By that sale-deed the defendants 
purported to convey to the plaintiffs not only a -1-biswas share of the 
zamindari, hut also 58 bighas 13 biswas of sir land. This quantity of 
sir land is a portion of 226 bigbas 14 biswas of sir land appertaining to 
the whole village, and is slightly in e.xcess of wliat wouhl be the sir of the 
defendants proportionately to the 4-biswas share sold by them. The 
sale-deed provided that the purchasers should he put into actual possession 
of the sir land, and the vendors should relinquish such exproprietary rights 
as they might acquire therein. It was also stated in the sale-deed that out 
of Rs. 4,000, the amount of consideration for the sale. Rs. 1,500 should bo 
deemed to be the consideration for tlie transfer of the sir land and the 

agreement to relinquish exproprietiiry rights. The sala-doed further pro- 
vided that in the event of the vendors failug to deliver possession of 
the sir land to tlie purchasers, or of their not relinquishing riioir expro- 
prietary rights, the vendees would be entitled to a refund of the aforesaid 
sum of Rs. 1,500. possession not having been delivered over the sir 
land, the present suit was brought for recovery of possession, and, 
in the alternative, for a refund of Rs. 1,500 with interest. The Court 
of first instance made a decree in favour cf the plaintiffs fur the 
refund of the amount stated above. That decision has been affirmed 
by the lower appellate Court. The defendants have preferred this 
apoeal on the ground that the agreement upon which the plaintiffs 
have based their claim is contrary to law and is therefore void. 
It was held in Bhikham Singh v. Bar Prasad (4) that if a zamindar soils 
bis zamindari rights and includes in the sale the right to cultivatory 
[ 209 ] possession of the sir land and agrees to relinquish his exproprie- 
tary rights in respect of the sir land, the vendee, in the event of 
such possession not being delivered or exproprietary rights not 


(1> 13 A.W-N. (1803) 177. 18 A. 121. 

(3) 11888) Sel. Dec. B. of R. 8. (4) 19 A, 36. 
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being relinquished, is not entitled to claim a refund of the sale price 
or any portion thereof. To this view I still adhere. The only other 
question which has to be considered in this case, therefore, is whether, 
by selling a par of their proprietary rights in the yillage in question, the 
defendants could acquire exproprietary rights in respect of their sir 
land under s. 7 of Act No. XII of 1881. The decision of that question 
depends upon the construction to be placed on the provisions of 
s. I. JJoes that section contemplate that exproprietarv rights would 
accrue in favour of a person losing or parting with his pronrietary rights 
only when he loses or parts with all his proprietary rights or that he 
would acquire such rights even when be parts with or loses a portion of 
bis proprietary rights ? This question was answered by a Division Bench 

of this Court in the case of Dtouur Prasad y. Ghulam Muhammad (I). 

In that case it was held that in order that the provisions of s. 7 mav come 
into operation, it is not necessary that the zamindar should lose or part 
with his proprietary rights in respect of the whole of his interest in the 
mahal. With that decision I am fuUy in accord. The language of s 7 is 
no doubt not so clear as it should have been ; but having regard to the 
policy of that section any construction other than that placed on it in the 
ruling referred to above would evidently defeat the object of the section 
and enable a proprietor to divest himself of his sir lands by excluding from 
sale an infinitesimal portion of his proprietary rights. The reasons for 
holding that the section does not contemplate the transfer or loss of all 
proprietary rights are fully stated in that judgment, and I have nothing to 
add to those reasons. There is, it is true, a ruling of the Board of 
Eevenue, reported in the Selected Decisions of the Board of Revenue for 
1888-1891. at page 8. in which a contrary view was he’d, but I am 
unable to follow the conclusions arrived at in that ruling. According to 

well-known rules of construction it is our duty to place on the section 
such a construction as would effectuate the intention of the Legislature 
[210] provided that the language of the section can admit of the con- 
struction. I hold that the language of s. 7 is sufficiently wide to justify 
us in construing it in the manner in which it wasconstrued in Bhaioani 
Prasad v. Ghulam Muhammad (1). If the words "proprietary rights ” in 
s. 7 may, as I hold they do, include a part of the proprietary ri<^hts the 
subsequent words " land held by him as sir ” can be equally held to 
include a proportionate part of the sir land. In this view as the agreement 
upon which the plaintififs have based their claim would have the'^effect of 
defeating the law as I understand it, it is a void agreement and cannot be 
given effect to. The plaintiffs’ suit should therefore have been dismissed 
I would allow the appeal, set aside the decrees of the Courts below and 
dismiss the suit ; but having regard to the conduct of the defendants and 
to the fact that the plea which has been taken in this Court was never 
raised in the Court below. I would make no order as to the costs of the 
litigation. 

Knox, J.— I foUow my learned brother, but with extreme hesitation 
If the question was res Integra and if the precedent, Bhawani Prasad v 
Ghulam Muhammad (1), did not stand as a reported decision of this Court 
I should have been very much inclined to hold otherwise. The interore- 
tation now placed seems to me to pud such a strain upon the words of the 
section as they stand that I doubt whether they can bear it. We have bad 
abundant evidence that the language of this particular Act i^ in many 


(1) 18 A. 121. 

1170 




MUHLIDHAR i>. PBM RAJ 22 All 2ii 


■cases, to say tho least of it, very iiiarti-ttic, and it may be that the interpre- 
tation which we now put is one within the spirit and policy aimed at l)y 
the Legislature when they enacted r.his section. 

Aikman, .1. — The decision of chis appeal turns upon the con- 
struction of the opening ^words of s. 7 of Act No. XII of 1881. Those 
words are as follows: — Every person who may hereafter lose or part 
with his propriebray rignts in any mahal shall have a right of occupancy 
in the land held by him as sir ii/ sucli mahal at the date of such loss or 
•parting” at a rate of rent such as is specified in the section. Tne Board of 
Revenue for these provinces held that the right thus created did not 
arise until the person claiming it lost or parted with the whole of his pro- 
prietary rights [211] in the mahal. In the case of Bkawani Prasad v. 
Ghtclam Mi(hammad (1) a Division Bench of this Cour.i pointed out that 
if this was i-he meaning to be attributed to the words of the section, the 
object of the Legislature would be easily defeated. This is undoubtedly 
true. I think it is possible to construe the words “ his proprietary rights” 
as meaning the wliole or part of his proprietary rights: but there remains 
the oassage in the section “ shall have a right of occupancy in the land 
held by him as sir in such mainil at the dale of such loss or parting.” 
The learned Judges wiio decided the case just referred to do not coosidor 
what meaning would have to bo pu*! on those words if an exproprietary 
right arises when a zamindar parts with a portion only of his pro- 
prietary rights. I scarcely think that the learned Judges would have 
held that if a zamindar parted ^"ith a more portion of his proprietary 
rights he would thereby at once become an exproprietary tenant of the 
whole of the sir land which he had held in the mahal, and yet that is tho 
apparent meaning of the words used by the Legislature. To carry out 
the view of the Division Bench to its logical conclusion, we should 
have to read the section as if it ran "shall have a right of occupancy 
in such portion of the land held by him as sir in such mahal as is 
proportionate to the proprietary interests he has lost or parted with.” 
This seems to me to trencli dangerously on legislation. But in view of 
the consideration that the construction put upon the section by the 
Board of Revenue would result — to use the words of the learned Judges 
who decided the case of Bhawani Prasad v. Ghulavi Muhammad (1) 
in opening a door through which it would be possible for evasions 
of the law to become general in these provinces, I do not wish to 
deoart from the principle stare decisis, and I concur in the order 


proposed. 

By the Court. — The order of the Court is that the appeal is 
allowed, the judgment and decree of the lower appellate Court are set 
aside, and the suit of tlie plaintiffs is dismissed, but without costs. 

Appeal decreed. 
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[212] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Mehrbano (Defendant) _v. Nadir Ali and another (Plaintiffs).* 

I4th January, 1900.] 

Actl^’o. IV of 1^2 {Transfer of Property Act), s'. Sb~Mortgage~Prior and subsequent 
mortgagees— Effect of non-compliance vAth s. 85. 

A prior mortgagee, without making a puisne mortgagee a party to his suit, 
sued on bis mortgage, obtained a decree for sale, sold the mortgaged property, 
and purobasod it himself. Subsequently the puisne mortgagee bolding a mort- 
gage over the same property brought his mortgage into suit without making the 
prior mortgagee a party, and obtained a decree for sale. i/eW that the puisne 
mortgagee could not bring the mortgaged property to sale in execution of such 
decree. Janlci Prasad v. Kishen Dai (1), followed. 

[D.. 23 A. 25.] 


The facts of this case are as follows: — 

Dilawar Ali owned 6^ biswas of the village in suit. This share he 
hypothecated to Banwari Las by means of four deeds e.Kecuted on different 
dates in the years 1874. 1875 and 1876. After the execution of at least 
two of these deeds DiUwar Ali mortgaged the same property to Narain Das. 
Banwari Das sued on his deeds before Act No. IV of 1882 came into force, 
and obtained a decree. He did not make Narain Das, the subsequent 
incumbrancer, a party to.that suit. Narain Das sued in 1886, and obtained 
a decree. He did nob make Banwari Das a party to his suit. Banwari 
Das, in execution of his decree, brought the mortgaged property to sale and 
purchased it himself. Narain Das sold his decree, but when the purchaser 
attempted to execute it by sale of the property, objection was taken by 
the representatives of Banwari Das, the first mortgagee. 

. The suit, out of which the present apoeal arose, was brought by the 
representatives of Banwari Das for a declaration that the decree heid by 
the defendant as purchaser from Narain Das could not be executed as 
against them. The Court of first instance (Subordinate Judge of Morada- 
bad) dismissed the suit. On appeal the lower appellate Court (Additional 
Judge of Moradabad) reversed the decree of the Subordinate Judge and 
gave the [213] plaintiffs the declaration which they sought. The defend- 
^^.ant thereupon appealed to the High Court. 

Mr. S. Amiruddin, for the appellant. 

The Hon’ble Mr. Conlan and Maulvi Ghulam Mujlaha, for the 
respondents. 

JUDGMENT. 

Blair and Burkitt, JJ. — In this case the contending partie.s are 
practically the first and second mortgagees or their representatives. The 
first mortgagee, who is represented by the plaiotiffs-respondents, sued 
upon his mortgages, obtained decrees for sale, and in execution purchased 
the mortgaged property. To his suit be did not make the puisne mortgagee 
a party, as he was bound to do under the provisions of s. 85 of the 
Transfer of J^operty Act The puisne mortgagee, who is represented 

• Second Appeal No. 605 ot 1897, froma decree of H.W. Lyle. Esq., Additional 
District Judge o! Moradabad, dated the 25th May 1897. reversing a decree of Pandit 
Raj Nath, Subordinate Judge of Moradabad, dated the 2nd September 1896. 

(1) 16 A. 478. 
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^by the defeDdant-appellant, in his tuni instituted a suit upon his mort- 
.gage : he did not make the latter a party to his suit. The puisne mortgagee 
obtained a decree for sa’.e, and lias now put up and advertised the 
mortgaged property for sale. Thereupon the plaintiffs, the representatives 
of the prior incumbrancer, have instituted this suit, in which they ask 
for a declaration that that propertv is not liable to be sold in execution of 
the decree held by the defendant puisne mortgagee. A decree has 
been given by the lower appellate Court in terms of the prayer for relief. 
The meaning of the decree under appeal we take to be that the defend- 
ant the puisne mortgagee c-innob bring to sale the mortgaged property in 
• execution of a decree in a suit bo which the prior mortgagee was no party. 
If that is the meaning of the decree it is, in our opinion, a perfectly 
right decree. For our authority we refer to the case of Jaiiki Prasad v. 
Kishen Dat (1). Broadly stated, the effect of the x’uling in tliab case is that 
a mortgagee, who has obtained a decree for sale in a suit to which lie did 
not make other mortgagees parties, cannot bring the mortgaged property 
to sale in execution of that decree. It is iiinnaterial that in the case we 
have just cited the parties who were prevented from bringing the mort- 
gaged property to sale were the first mortgagees, and that in this case the 
party sought to be prevent© i from bringing the mortgaged property to sale 
is the representative of the second mortgagee. Indeed, the case would 
[214] be, if anything, stronger against the second mortgagee than against 
the first mortgagee. In our opinion the defendant-appellant here is not 
■entitled to bring this property to sale in execution of the decree for sale 
which she holds. It may be tliac in a properly constituted suit with a 
proper array of parties and in a suit in which she offers to redeem the 
■prior mortgages the appellant may be entitled to bring the property to 
sale after such redemption. As to that matter, laowevor, it is unnecessary 
for us to express any opinion. We think that the decree of the Court 
below as interpreted above is a correct decree. We dismiss this appeal 
with costs. 

Appeal distnissed. 


1900 

Jan. 4. 

Appel- 

late 

Civil. 

22 A 2i2 = 
20 A.W.N. 
(1900) 27. 


22 A. 214 = 20 A.W.N. (I900j 22. 

APPELLATE CIVIL. 

Before Mr, Justice Knox and Mr. Justice Blair. 

Bakkat-un-Nissa {Applicant) v. Abddl Aziz {Opposite Partu)’^ 

[lObh January, 1900] . 

•Civil Procedure Code, s. 605— CrtTJtinal Procedure Code. s. 146 — Order of Magistrate for 
maintenance of possession no bar to Die appointment of a receiver by a Civil Court. 

Tho fact that there exists in respect of any iratnnveable property an order 
of a Magistrate passed under s. 145 of the Code ot Criminal Procedure is no bar 
to the exercise by a Civil Court of the power conferred on it by s. 505 of the 
Code of Civil Procedure of appointing a receiver in respect of the same property. 

The facts of this case sufficiently appear from the order of the 

Coiirt. 

The Hon’ble Mr. Conlan, Mr. W. K. Porter aud Maulvi Ghulam Muj- 
taba, for the appellant. - 

* * First Appeal No. 77 of 1999 from an order of Lala Mata Prasad, Subordinate 

•Judge of Moradabad, dated the 29ch July 1899. 

(1) 16 A. 478 (482, 483). 
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Mr. S. Amir- 7 id-di‘n, for the respondent. 

OEDER. 




Knox and Blair, JJ. — This is an appeal from an order passed by 
the Subordinate Judge of Moradabad on the 29th July 1899, refusing to, 
appoint a receiver to certain property, the subjecC of a suit before 
him. The gi^ound on which the learned Subordinate Judge bases his refusal 
is that in suits like this one before him, there is no rule for the appoint- 
ment of a receiver, and injunctions only are deemed sufficient. He adds 
that there is no reasonable cause for the appointment of a receiver. Now 
as to the circumstances of the case. The respondent Maulvi Abdul Azizis a 

[215] person who in a prior suit had claimed a declaration from this 
Court that one Nurul Haq, munsarim of certain waqf property — the pro- 
perty now in suit— had been dismissed from his office of munkrim, that 
he, Maulvi Abdul Aziz, had been appointed as manager in Nurul Haq's- 
place, and that being so, the mutawalli, Musammat Barkat-un-nissa, had 
no right to remove him, the said Abdul Aziz, from the managership. The 
suit brought by Maulvi Abdul Aziz against Musammat Barkat-un-nissa 
and others was fought up to this Court with the result that the declara- 
tion that Maulvi Abdul Aziz asked for was refused and his suit dismissed. 

This order was passed on the 10th May 1889. Upon this the appellant 

before us instituted a suit for the ejectment of Maulvi Abdul Aziz, and 
after institution applied to the Subordinate Judge for the appointment of 
a receiver under s. 503 of the Code of Civil Procedure. The order 
refusing the appointment practically gives no reasons for the refusal, and 
it is not therefore easy to say with authority what it is that weighed 
upon the Subordinate Judge’s mind. The matter has, in another form, 
been already before this Court, as the anuellant asked for an appoint- 
ment of an ad interim I'eceiver pending the hearing of the present anreal. 

It was then held that the powers of a Civil Court trying an action for 
ejectment were notin any degree controlled by reason of a Magistrate 
making an order maintaining possession on behalf of one of the litigants 
under s. 145 of the Code of Criminal Procedure. The reference here 
made is to an order passed by a Magistrate in 1896, whereby the Magis- 
trate, acting under the provisions of s. 145 of the Code of Criminal 
Procedure, decided that Maulvi Abdul Aziz was in possession and issued 
an order declaring him to be entitled to possession until “ evicted there- 
from in due course of law.” If this was the fact which weighed with 
the Subordinate Judge we can only repeat in clear terms what was 
said on the I8th November 1899, namely, that the Code of Civil 
Procedure and the powers of Civil Courts under that Code are in no way 
fettered by any order that may be passed by a Magistrate under s. 145 of 
the Code of Criminal Procedure. The Magistrate’s order under s. 145 
is only intended to control any period up to the time when the Civil 
Court takes seisin of the matter and passes such orders as mav be 

[216] necessary for the protection of the property. In the present case 
we consider it absolutely necessar>’^ for the preservation and better 
custody and management of the property that neither of the contending 
parties should be in possession of it until the dispute between them has 
been fully determined, and that the property should remain in the cus- 
tody of a person independent of both parties, — a person moreover whose' 
position will be that of an officer of the Court appointed by and answer- 
able to the Court for all acts done by him during the period of his receiver- 
ship. We accordingly allow the appeal, set aside the order of the learned- 
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Suboi’dinate Judge, and send this case back to him to be dealt with in 
the light of our instructions and in accordance witb the provisions of 
s. 505 of the Code of Civil Procedure. The aopellant will get her costs. We 
think ID expedient to add that our order is not to be interpreted as au 
order setting aside the order of the Magistrate. The appointment of a 
receiver should be made witli the least possible delay, and in order that 
the Magistrate may be aware of the purview of the order of this Court 
we direct that a copy be sent to him for his information. 

Appeal decreed. 


22 K. 216 = 20 A W N. (1900) 28. 

REYISIONAL CRIMINAL. 

Before Mr. Justice Blair. 

Abdullah [Applicant) v. Jitu {Opposite Party).'' 

[I6th January, 1900.] 

Criminal Procedure Code.si. 87. 83, 89 —Absconding op'ender —Proclanuition and attach^ 
ment — Sale of attached property — Title of purchaser. 

Where property was attaoh»*«l >*a(l sold as property of n pr.jclaimed oflender 
under 87 and 83 of theO dcof Crimin>l IVoccduro, io vvis held that although 
the proclamation was irregular, yet. the property having vested in third parties 
strangers to the proceedings in which the procMniation was mads, the sale could 
not be set aside. 

[F.. 19 Or. L.J. 142 = 9 Ind. Gas. 896 = 8 P.R. 1911=104 P.L R. 1911 = 13 P.W.R. 1911 
(Cc.) : R.. 8 Cc. L.J. 260 = 9 P.R 1908 = 29 P.W.R. 1908 iCr.)] 

This was a reference under s. 4d8 of the Code of Criminal Procedure, 
made by tlie Sassious Judge of AlUbubad.. The facts out of which the 
reference 1 arose are as follows. 

A charge was brought in May 1898 against the applicant Abdullah 
and two other persons. The applicant did not then [2l73 appear, and 
the case was tried out against the two others, who were fined Re. 1 each 
under s. 426, of the Indian Penal Code. As regards the applicant, the 
Magistrate who tried the case recorded bis opinion that further i^roceed- 
iegs need not be taken against him, as the matter was a trivial one. Not- 
withstanding this the complainant subsequently applied for process against 
theapplicant, which was granted. As the applicant failed to appear, proceed- 
ings to enforce his attendance were adopted, and finally his property was 
attached, and some bouses belonging to him were sold. The applicant 
then appeared, and asked that the proceedings against him might be stop- 
ped, and, in another application, that the proceedings for attachment and 
sale of his property might be set aside. In both applications applicant 
contended that he was protected by law. In the first application he con- 
tended that the Magistrate’s remarks in his judgment, dated the 14th 
June 1898, virtually amounted to an acquittal, and that be could not be 
trisd. On this point the Sessions Judge was of opinion that the order of 
the Magistrate was not an order of acquittal, and that there was no bar 
to the applicant’s being tried. The Sessions Judge did not in respect of 
the proclamation proceedings find that any irregularities occurred in the 
attachment proceedings, except that at the time of attachment the Govern- 
ment did not take possession of the houses, as it should have done under 

* CrimiDal Uevisioa No. 813 of 1899. 

' t For a verbatim reprint of the order of reference, see 20 A. W. N. (1900) 26. Ed. 
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9. 88 of the Code of Criminal Procedure, blit it left them in applieanb’e. 
possession, and that even after sale they were apparently still in his pos- 
session. He was, however, of opinion that the case was one in which it 
would be appropriate to stop all proceedings and to cancel the attachments 
and sales, and to return the sals money to the purchasers. “ The charge 
against him said the Judge is a very trivial one and resulted in the 
case of his two fellow-accused in a fine of one rupee each only. For such 
an offence it appears to me unnecessary to resort to extreme processes of 
law which eatail attachment and sale of houses. &o., (fee., and also to 
revive the charge after so long.” The Government Pleader after taking 
instructions from the District Magistrate agreed that the matter was not 
one which ought to be pursued any farther. The complainant, however,, 
opposed this course, urging that the applicant was a man of extremely 
bad antecedents, having several previous convictions against him, and 
[218] that in respect of the very matter in question be was at the time 
bound over to keep the peace a.nd had purposely avoided the process of 
the Court until such time as his bond should have expired. Under these 
circumstances, the Sessions Judge referred the case to the High Court for 
orders. 

Mr. a. K. Sorabji, for the applicant. 

Maulvi Muhammad Ishaq^ for the opposite party. 


ORDER. 

Blair, J. — Three persons were sent before a Magistrate to answer 
a charge under s. 426 of the Indian Penal Code. Two of them presented 
themselves, the third was absent. The case was heard against the two who 
were present. Upon their being convicted, the Court showed its appreciation 
of the magnitude of their offence by inflicting on each of them a fine of 
Re. 1. That amount was ordered to be given to the prosecutor, and the 
Magistrate says that it would more than recoup him for any damage 
suffered. The Magistrate also says that in bis opinion the matter was so 
trivial that it was not desirable to waste time in pursuing the charge 
against the absent man. A few days after that determination of the case 
against the two, a fro'^h complaint was lodged against the third man by the 
prosecutor, and the Magistrate rightly held that such a complaint was not 
barred by any rule of law. Tbe Magistrate entertained the complaint and 
issued his warrant for the arrest of the person charged. After some search 
had been made the Magistrate found that tbe person for whom the warrant 
bad been issued was absconding or concealing himself to evade process, 
and thereuoon on the 12th September, di*ew up a proclamation calling 
upon the person charged to appear at the Court House at Allahabad 
within thirty days of the date of proclamation. It is not clear whether 
there ever was complete publication as required by law of that proclama- 
tion. The provisions of sub-sections (b) and (c) appear to have been 
complied with upon tbe 17tb September. There is nothing to show whether 
the provisions of sub-section {a) were ever complied with at all. There 
was no endorsement or statement in writing made by the Court validating 
the proclamation. It is therefore obviously not a proclamation according to 
law. lo did not specify a place and a time, for the appearance of the 
absent man within thircy days or more from the date of the publication. 

[219] Apparently some form intended to amount to an a&tacbment 
was gonethrougb.butappareatlybhe property, whatever it was, was allowed 
to remain in the possession of its original owner. A sale took place of 
what are described as houses. Purchasers were found and^ I suppose, the 
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purchase-monoy was paid. Whether the possession of the property ever 
passed into other hands than that of the original owner is not clear. Now 
these matters were brought to the attention of the District Judf’e in an 
application for revision made by the absent man, and the Judge refers to 
this Court a statement of the facts coupled with a recommendation that 
further proceedings before the Magistrate should be put a stop to, and 
the attachment and sale be cancelled, and the sale money returned to 
the purchasers. It has been objected to the Judge’s recommendation 
that the applicant in revision before him had and has his remedy under 
s. 89 of the Code of Criminal Procedure, which enables the subject of such 
a proclamation as this to prove within two years that lie had not absconded 
to avoid the warrant, and that he had not sufficient notice of the proclama- 
tion to enable him toattend within the time suecitied therein. It seems to me 
that s. 89 prescribes a remedy where there is a good and legal publication, 
but offers no facility for the contesting of the legality of the proclamation. 
The fact, however, remains that a sale has taken place ; that the purcha- 
sers have acquired some sort of title, and I am not aware that this Court 
in exercising its revisional power has over passed an order affecting the 
title of persons (outsiders) co the legal proceedings in which the order is 
made. I therefore direct that the proceeilings before the Magistrate go no 
farther, and must decline to make the order desired in respect of the order 
of attachment and sale of the nroperly. It will be for the parties to seek 
elsewhere their legal remedies. 


1900 

Jan. 16. 


Revi- 

sional 

Criminal 


22 A. 216 = 
20 A W.N. 
(1900) 28. 


22 A. 220 = 20 A.W N. (1900) 30. 

[220] APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Jtisticc Burkitt. 


SmAM Lal {Plaintiff) v. ChhaKI Lal AND OTHERS {Defendants). 

I30tb January, 1900.] 

Act No IX of 1872 (Indian Contract Actt, s. 23- Agreentent opposed to ptiblic pofiev— 
Contract relating to purcJuise of la-nd within his circle by a patwari^Act No. XIX 
of 1873 [N.W. P. La:xd Revenue Act), s. 257. 

Held th>ir. a contMct entered into by a patwari for the purchase for his benefit 
of land situate! within hU circle is a courract which is opposed to public policy, 
even though ic. may not be rendered void by the rules framed by the Board of 
Revenue for the guidance of patwaris. 

TP. 27 A 73= I A L.J. 412 =A.W.N. (1904) 167 ; R.. 8 N.L.R. 82 f83) = 15 Ind. Gas. 
933; 96 P.R. 1902=17 P.L.R. 1903-3 

This was a suit for declaration of proprietary rights in and for 
poasession of certain zamindari property brought under the following 
circumsbaocas. The plaintiff was at one time patwari of a village called 
Birari, and. whilst occupying that position, had purchased, in the years 
1878 and 1*882, certain property within his circle; but, inasmuch as such 
a transaction was forbidden by the Rules of the Board of Re /enne, he 
>had made the purchase in the name of Udai Ram, his uncle. The plain- 
tiff alleged that during Udai Rara’s lifetime the profits of the property 
were regularly paid bo him ; but that after Udai Ram's death the defend- 
ants, who were his representatives, denied the plaintiff's title and refus ed 

• Second Aopeal No. 572 of 1897, from a decree of P. W- Wells, Esq., District 
-Judge of Agra, dated the 26th June. 1897. reversing a decree of Maulvi Syed Siraj-ud-dm, 
•Subordinate Judge of Agra, dated the 3Ut March 1897. 
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to hand over the profits. Hence this suit. The Court of first instance 
(Subordinate Judge of Agra) gave the plaintiff a decree. The defendants 
appealed. The lower appellate Court (District Judge of Agra) decreed 
the appeal and dismissed the suit on the findings, first, that the transaction 
m question was absolutely forbidden by the Eules of the Board of 
Eevenue. which bad the force of law, and, secondly, that the transaction 
was opposed to public policy. The plaintiff appealed to the High Court. 

MuDshi Ham Prasad and Pandit Sundar Laly for tbe appellant. 

Pandit Moti Lai NehtVy for the respondent. 

JUDGMENT. 

Burkitt, JJ. — It is unnecessary for us to set forth 

found in the judgment of tbe 
L221J Court below. Tbe lower appellate Courtis wrong in saying that 
the partwaris rules in force in 1878 and 1882, issued by the Board of 
Hevenue with the sanction of the Government, had the force of Jaw. In 
that matter the learned District Judge is clearly mistaken. Under s. 257 
of Act XIX of 1873. the only rules which, after publication in tbe N.TF. 

I Crazette, acquire the force of law, are the rules mentioned in cl. (a) and 
(61 of that section, and they are rules to be made by the Local Govern- 
ment itself. If the rules as to patwaris be assumed to have been made 
under cl. (cj of that section, they clearly have not the force of law, and 
practically would be no more than departmental rules made by the Board 
of Revenue with the sanction of the Local Government. In this matter,, 
therefore, the Court below was wrong. 

But though, in our opinion, the Court below was wrong in that mat- 
ter. it does not follow that its decision must be set aside. The learned 
Judge has held practically that tbe contract relating to purchase of land 
within his circle, made by the patwari for his benefit, is opposed to public 
policy. In our opinio^n that finding is correct. Tbe learned Judge very 
properly puts it that it is tbe duty of a patwari to keep impartially the 
accounts of zamindars and tenants or between zamindars with conflicting 
interests : and further that no patwari can do his dutv properly if he has 
a direct interest in property in his circle. ” We think'that these remarks 
are well founded. They show how the interest of a patwari, who has 
acquired a proprietary title to land within his circle, conflicts with his duty 
as a patwari bound impartially to record matters of most vitnl impor- 
tance to both zamindars and tenants. In the present case the plaintiff 
admits that having contrary to the rules purchased land in his circle, he, 
with the object of concealing that purchase from hig superiors, took* the 
conveyance in the name of another person. The representatives of that 
other person are the defendants to this suit. Their predecessor in title was, 
according to the plaintiff, an active party to this transaction, which tran- 
saction we regard as being entered into for purposes opposed to public 
policy. For the above reasons, we concur in the decree of the lower appellate 
Court dismissing the plaintiff’s suit, and we dismiss this appeal with coata.. 

Appeal dismissed. 


f 
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22 A. 222 = 20 A.W.N. (1900) 24. 

[222] APPELLATE CIVIL. 

Before Ur. Justice Burkilt. 


Kamlapat and another {Defendants) V. Baldeo and others 

{Plaintiffs)."^ [5tli February, 1900.] 

RccecuHon of decree — Suit under s. 231 of the Civil Procedure Code — Suii decreed^ 
Appeal by decree-holders— Death of one of two Joint decree-holders— Abatement of 
appeal. 

A salt w.ii iastituted against two joint decree-holders under s. 283 of the Code 
of Civil Procedure (or a declaration that certain property which bad been attached 
by them belonged to the pJaintifls. and was not liable to be taken in execution 
of the decree. The suit was dismissed by the Court of first instance, but decreed 
by the lower appellate Court The decree-holders appealed, but during the 
pendenev of the appeal one of them died and no steps were taken to bring his 
representatives on the record within the prescribed period. 

Beld, that the appeal abated. Ghnmandi Lai v. Amir Beqam (1) referred to. 

[Overruled. 25 A. 27 = 22 A.W.N. (1902) 171 ; 10 Ind. Cas. 27 ; F., 4 Ind- Cas. 385 ; 
R.. 5 C.L.J. 393= 11 G.W.N. 504 : D.. 23 A. 22.] 

The facts of this case sufficiently appaar from the judgment of the 
Court. 

Munshi Gulzari Lai, for the appellants. 

Mauivi Ghnlain Uujtaba, for the respondents. 


JUDGMENT. 


BuRKITT, J. — In this case the uliintifls, now respondents, instituted a 
suit against the defendants, now appellants, to have it declared that cer- 
tain property attached by the defendants in execution of a money decree 
against the fatiier of the plaiotiUs belonged to the plaintiffs, and was not 
liable to be taken in execution of the decree against their father. The 
suit was dismissed bv the Court of first instance, but was decreed on ap- 
peal by the Subordinate Judge. From that decree the unsuccessful defend- 
ants (the decree-holders Kamlapat and Musammat Anandi.) preferred a 

second appeal to this Court. . . • 

That appeal came on for hearing nefore me sitting alone, and having 

heard the parties I referred an issue to the lower appellate Court under 
8 . 566 of the Code of Civil Procedure. The Subordinate Judge in reply 
returned the issue without any findiug. He reported that Kamlapat, one 
of the appellants, had died, aod that therefore ha was unable to proceed 
to the trial of the issue remitted to him. Tne fact of Kamlapat a death 
was not known when the appeal originally came on before me for bearing. 

[223] Under the above circumstances it is contended for the respond- 
ents that the appeal has now abated, and I have to decide whether that 

contention is well founded or not. . i.u j 

It is nob denied that more than six months have elapsed since the death 

of Kamlapat, and admittedly no application either by the co-appellant, 
Musammat Anandi. or by any one on behalf of the representativesof the de- 
ceased appellant, to have his representative brou ght on the record , has beeu 


• Second Appeal No. 70 of 1899, from a decree of Pandit Raj Nath, Subordinate 
Judge of Mainpuri, dated the iSth October 1898, reversing a decree of Babu Chajju Mai, 
Muneif of Mainpuri, dated the 19ib May 1897. 

(1) 14 A.W.N. (1894) 22. 
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made. So would appear that the appeal must be held to have 
abated. It is coateuded, however, that the right to proceed with the appeal 
has survived to the co-appellant, Musammat Anandi, and that I should act 
as provided in s. 362 of the Code of Civil Procedure. The argument is that 
as the money decree passed in favour ofKamlapat and Musammat Anandi 
was a joint decree, Musammat Anandi is. under s. 23/ of the Code of Civil 
Procedure, entitled to sue out execution of the entire decree for the benefit 
of all the joint decree-holders and of the representatives in interest of any 
deceased joint decree-holder, and that the right to proceed with the appeal 
in the absence of any representative of her co-appellant has therefore sur- 
vived bo her. The reply to this argument is that the proceedings now be- 
fore me are not proceedings in execution of a decree, but are appellate 
proceedings in a suit to which s. 231 has no application. What I have to 
decide is not whether Musammat Anandi alone could prosecute execu- 
tion proceedings under s. 231. bub whether the right to appeal from the 
Subordinate Judge’s decree in a suit in which she and her deceased co- 
appellant, Kamlapab, were unsuccessful defendants survives to her within 
the meaning of s. 362 of the Code. In my opinion that quesbiou must 
be answered in the negative. In the case of Ghamandi Lai v. Amir 
Begam (l), it was distinctly laid down that a Court hearing an appeal 
should have before it all persons whose interests might be affected by 
the decree in appeal. Now here there were two parsons, Karalapat and 
Musammat Anandi, both equally interested bo procure a reversal of the 
decree of the Subordinate Judge by which their suit was dismissed. 
One of those persons died more chan six months ago after they had 
appealed to this Court against the [224] decree of the Subordinate Judge. 
No applicitioQ has been made to bring his representative on the record. 

It bas not been shown or even alleged that the deceased Kamlapat left no 
legal representative, or that the surviving appellant. Musammat Anandi, 
is such representative. It is most unlikely that she could be Kamla- 
pat's legal representative. On this state of facts there are no materials 
on which I can find that the right to prosecute the appeal survived to 
Musammat Anaudi alone. I must therefore hold that the appeal bas 
abated. I accordingly dismiss it with costs. 

Appeal dismissed. 


22 A. 224 = 20 A.W.N (1900) 62. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Banerji. 


Gobardhan Das (Defendant) v. Jai Kishen Das (Plaintiff).* 

[8th February. 1900.] 

Act No. IX of 1872 (Indian Contract Act), ss. 16. 16, 19— Contract — Undue influence— 

Coercion-^Civil Procedure Code, ss. 5’i2, 5*26 — Award —Validity of award Award 

purporting to be a considered award of the arbitrators, but really an agreement bet- 
ween the parties to the submission. 

Under a. 16 of the Indian Contract Act. 1872. aa it stood before it waa amended 
by. Act No. VI of 1899, it ia not sufficient, in order to render a contract voidable 
on account of undue influence, tb*t the party claiming to avoid the contract 

* First Appeal No. 76 of 1898 from a decree of BabuNil Madbab Roy, Subordioato 
Judge of Benares, dated the 25th November 1897. 

(1) 14 A.W.N. (1894), 22. 
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should hftvo boon the time he entered Into it in n stntc of fo%r amounting to 
mental distress which enfeebled the mind; but there must further be action of 
some kind, the employment of pressure or inllueuco by or on behalf of the other 
party to the contract. Jones v. Merionethshire Building 6’octc<^ (1), referred to. 

Where an award which purported to bo a considered award of the arbitrafors 
framed after cousidcnition of the statements of the parties and the evidence of 
witnesses was fduud in reality to be merely thn adoption by the arbitrators of an 
agreement arrived at and signed by the parties to the reference, it was held that 
this would not prevent the award being a valid and binding award between the 
parties. 

[F., 4 Ind. Gas. 359 (3611 = 3 S L R. 149; R.. IIC.LJ. 131 = 5 Ind. Gas. OH ; S2 P.R. 
1904; 1 S.L.R. 47 ; 1 S.L.R. 100(163) ] 
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The facts of this case are fully stated in the judgment of Strachey 

C.J. 

Babu Jouimlro Nath Chandhrt aud Munshi Jivala Prasad, for the 

appellant. 

Pandit Siindar Lai, for the respondent. 

.JUDGMENT. 

[225] Strachey, C. J. — This is an appeal from a decree pas8e<i in 
accordance with an award which was ordered to be filed under s. 526 
of the Code of Civil Procedure. Having regard to the construction which 
has been placed upon the last paragraph of s. 522. with which s. 526 
must be read, the only ground unDn which such an aupeal will lie is 
that there has been no award in law or in fact on which a decree could 
legally be passed. The only grounds upon which the award was contested 
iu the Court below and in this Court are — (l) that by reason of coercion 
or undue influence exerci.sed on the mind of the appellant there was 
no valid submission to arbitration : aud (2) that there was no award in 
the sense of a juiiicial determination by the arbitrators of the matters 
submitted, but the arbitrators merely accepted a settlement of those 
matters by other persons, and mechauically signed an award which was 
put before them for their signature. 

Now as regards the first point, no question of coercion properlv so- 
called arises in this case. Coercion is defined in s. 15 of the Indian Con- 
tract Act. It is clear that coercion as thus defined implies a committing 
or threatening to commit some act which is contrary to law. No such 
act is alleged to have been committed or threatened in the present case. 
Therefore coercion may be put out of the question altogether. The ques- 
tion of undue influence requires further consideration. We must apply 
the definition of undue influence coutaioed in s. 16 of the Contract 
Act, as it stood before its amendment by s. 2 of Act No. VI of 1899. 
The only part of s. 16 which has been suggested as applicable here is 
the second clause, which urovides that undue influence is said to be em- 
ployed “ when a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that to 
which, but for such treatment, he would not have consented, although 
such treatment may not amount to coercion.” If the appellant’s consent 
to the submission was caused by undue influence as thus defined, the 
contract was voidable at his option under s. 19. Now the circumstances 
under which the submission was entered into were these. There had 
been certain dealings between the appellants, Gobardban Das and one 
Gopal Das, the son of the plaintifif-respondent Jai Kishen Das. 
Gopal ■ Das was a voting man of [226] twenty-two. The appellanr. 


ID L. R. (1892) 1 Gh. 173. 
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was his cousin. Ifc appears that; the appellant got Gopal Das to 
execute a deed of sale of Gopal Das’ share in certain ancestral pro- 
perty. There were two deeds, one was taken in the name of Gobind Das, 
a relative of the appellant, and after that there was a further deed execut- 
ed by Gobind Das in the appellant’s favour. On the 26th November, 
1896, a complaint was filed before a Maeistrabe by Gopal Das against 
Gobardban Das, in which be charged the appellants with offences of 
criminal breach of trust and cheating under the Indian Penal Code in 
connection with the execution of the deeds, and on the following day, the 
27th, Ihe Court directed that the case should be sent to the police for 
investigation. While it was still under investigation the submission now 
in question was executed on the 4th December, 1896. The submission is 
signed by Jai Kisben Das and the appellant Gobardhan Das. It recites a 
dispute between the executants ; it sbabf^s that “the parties are ready to have 
recourse to the Civil and Criminal Courts,” and that therefore, at the 
request of some of the relatives of the parties, in order to settle the matter, 
they appoint certain persons as arbitrators, and declare that they will 
accept whatever award the arbitrators may honestly make with respect 
to the dispute relating to the sale deeds. On the next day, that is, the 
5th December, the complainant Gopal Das presenced an application to 
the Magistrate, in which, referring to bis complaint, he stated that he 
could not adduce evidence in the case, and, as the police had not as yet 
taken any proceedings, be prayed that the case might be struck off and his 
original application returned without any further inquiry. The only order 
then made was that the anplication should be sent to the police. Matters 
remained in that position at the time when the award was made on the 
24th December, 1896, and ultimately, on the 7th January, 1897, the 
Magistrate made an order to the effect that the complainant did not 
desire to proceed further with the case, and virtually shelving the com- 
plaint altogether. The award and the decree thereon were in the 
respondent’s favour. 

Now dealing first with the submission of the 4bh December, we hav6 
to see whether there is sufficient evidence to justify the conclusion that 
the appellant’s consent bo it was obtained by undue [227] influence 
employed for the purpose. Returning to s. 16, the question is — Does 
the evidence show that the appellant, while his mind was enfeebled 
by mental distress, was so treated as to make him consent to that to 
which bub for such treatment he would not have consented ? The appel- 
lant has given evidence himself as to the circumstances in which his 
consent was given. All he says on that point is this : — “ I executed the 
arbitration agreement, having been influenced by the criminal case. If 
I had nob affixed my signature, those persons would have got me punished. 

It was through this fear that I executed the deed of agreement.” That is 
all he says. I have no doubt that toe reason why he executed the sub- 
mission was his fear of the criminal proceedings. A complaint was 
pending which had been made only a few days before. The submission 
itself refers to criminal proceedings. Having regard bo these facts and 
to the farther circumstances of Gopal Das’ application practically 
abandoning the complaint on the very day after the execution of the 
submission, there can be no doubt that there was an implied agreement 
between the parties that if the appellant agreed to the submission the 
prosecution should be dropped, and that this, so far as the appellant 
was concerned, was the main object of the submission. As I have said, 

1 have no doubt that at the time when be executed the submission he 
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was to some extent, at all events, in fear of the criminal proeoedinRs, hub 1900 
he does nob say a word to sui^ijest the conclusion that the plaintiff or any Feb. 18. 

one else took advantage of his state of tnind to apply any nressnre or 

oxoroise any influence to procure his consent. It cannot be held that a Appel- 

state of fear by itself constitutes undue influence. Assuming a state of LATE 

fear amounting to mental ilistress which enfeebles the mind, there must CiviL. 
further be action of some kind, the employment of pressure or influence — 
by or on behalf of the otlier pirty to the agreement. In the case of A. 224 = 
Jones V. UerioHethshirc BuiUIiitfj Society (l), Bowen, L. J., appeared 20 A.W.N. 
inclined to the view tliat, given an agreement in consideration of a nromise (t900) 52. 
not to prosecute, it was a necessary or at least a rea'^ouahlo inference 
of fact that undue influence or pressure must have been exercised and 
must have operated towards obtaining the agreement. See page 180 of 
the report. Bub bhe other [228] Lords Justices concurred with Mr. Justice 
Vaughan Williams in the Court below in holdiog that there was practi- 
cally no evidence of pressure or undue influence, although undoubtedly 
there was fear and undoubtedly an agreement not to prosecute. In India 
we must apply the definition of undue influence contained in the Con- 
traob Act, s. 16, and taking the statements of the appellant as they stand, 
it appears to me that there is no sufticient evidence of the facts required 
by the secoud clause of tliat section. That disposes of the objection 
to the award so far as bhe submission is concerned. 

Now with regard to the award icself, both the arbitrators have given 
their evidence and they describe what they did. Their procedure was 
certainly singular iu one respect. One Gulab Das, the fabher-iu-law of 
the appellant, appears to have interested himself iu the matter and he 
told Ballabh Das, one of tlia a.'bitrators, that the arbitrators need nob 
trouble themselves as ha would bring the award and have it signed. He 
and other relatives of the parties seem to have come to a settlement of 
the matters in dispute. They drafted an award, and Gulab Das and 
others, including the appellant, took a fair copy of the award to the 
•'arbitrators for signature. The arbitrators signed the award, and at the 
end both parties signed it also, and stated that they accepted the award. 

The arbitrators further state that at bhe same time bhe award was read out 
and that the appellant heard it read. They say that they held no meetings 
and gave no consideration to bhe matter because they thought that the 
dispute bad been amicably settled with tbo ooosenb of the parties iu accor- 
dance with the draft award, and chat in substance they adopted the draft, 
and gave their award in accordance with the settlement agreed to by 
both parties. If the award really represented a settlement agreed bo by the 
parties, I see no objection to the draft being adopted and the award being 
made by the arbitrators in accordance with the settlement, any more than 
I see any objection to a Court passing a decree in accordance with an 
agreement arrived at by the litigants. The only peculiarity here is that 
the award on the face of it professes to be, not the adoption of a settle- 
ment arrived at by the partie.s, but the result of a judicial consideration 
by bhe arbitrators themselves of the issues which they formulate, on the 
[229] statements of the parties aud on the depositions of certain witness- 
es ; whereas it is clear that they took no evidence and did not hold any 
sittings at all. But they signed bhe award, and bhe conclusion which 
fehey thus signed was accepted by the parties, who of course knew perfectly 
well how the settlement had been arrived at, and the award drawn up. 

11) L. R. [18921 1 Oh. 173. 
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1900 But it is said that in that agreement for the settlement again undue 

Feu. 8. influence was exercised, so that even if there was no objection to the 

submission, still there was no valid agreement upon which the arbitrators 

Appel- could make their award, and that the arbitrators therefore could not 
LATE make their award in accordance with the so-called settlement, but ought 
Civil to have decided the dispute irrespective of it altogether. Having read 

the evidence the conclusion at which I have arrived is that there is no 

22 A. 224= satisfactory proof of the exercise of undue influence in obtaining the signa- 
20 A.W.N. ture of the appellant to the award. It is clear that tl)e appellant 
(1900) 52. told the arbitrators at the time that he accented the award. He himself 

asked the arbitrators to sign the award after hearing it read. His 
statement that he signed a blank paper is clearly untrue. No doubt 
he states in his evidence : — " People said to me that they would get 
the criminal case struck off if I affixed my signature to the arbi- 
tration award. It was for this reasou that I affixed my signature 
to it. By the word ‘people’ I mean the following persons: — Har 
Kishen Das and Barjiwan Das.” That is all the evidence by which 
he seeks to establish his plea of undue influence in the obtaining of his 
signature bo the award. Harkishen Das is a relative of his own, related 
to him quite as closely as to the respondent Jai Kishen. There is nothing 
to show that Barjiwan Das bad any special connection with Jai Kishen 
rather than with the appellant. I think that rdiere is nothing to show 
the exercise of undue influence in the settlement upon which the award 
was made or in the signing of the award, and, that being so, the arbitra- 
tors were competent to give the award in the way they did give it with 
the knowledge and consent of the parties. The award was valid, and 
consequently no appeal from the decree founded on it can be maintained, 

I think it desirable to state that I might have taken a verv different 
view of the submission and the award if the objection [230] had 
been taken in either the Court below or in this Court that the submission 
was void as being in part for an unlawful consideration, or for an object 
opposed to public policy within the meaning of s. 23 of bhe^ Contract Act. 
It might very well have been contended that the submission had for its 
object the stifling of a nrosecution for offences not compoundable under 
the provisions of the Code of Criminal Procedure, and if any such objec- 
tion had been made, the judgments of the Court of Appeal in Jones v. 
Merionethshire Building Society (l), of Mr. Justice Stirling in Bound v. 
Grinwade (2) and of the Madras High Court in Srirengachariar v. Barna- 
sn 7 }ii Ayyangar (3), would have required serious consideration. No such 
defence or issue has. however, heon raised, and I do not think w'e should 
go out of our way to raise it for the appellant, when neither this Court 
nor the Court below has been asked to do so. 

I think this appeal should be dismissed with costs. 

BaNERJI, J. — I also would dismiss the appeal. It was nob the appel- 
lants’ casein the Court below, nor is it his case in this Court, that the 
agreement of submission to arbitration is void on the ground that the object 
or the consideration of the agreement is unlawful, that object or consider- 
ation being the stifling of a criminal prosecution. No issue was joined on 
that point in the Court below, and no plea has been urged in the memo- 
randum of appeal to this Courc to that effect. It is not necessary, there- 
fore, to consider that question in this appeal. 

(1) L.R. (1892) Cb. 173. (2) L.B. 39 Oh. D. 605. (3) 18 M. 189. 
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The only ground upon which the validity of the submissiou was 
questioned was that of coercion, or undue induenoe. It is clear that there 
was no coercion, and on the evidence it cannot be held that there was 
undue influence within the meaning of s. 16 of the Contract Act. On 
this point I agree with the observations of the learned Chief Justice and 
have nothing to add. 

As regards the award itself, the evidence shows that it embodies the 
result of a settlement come to hy the parties to which both of them consent* 
ed. They signed the award as indicating their acceptance of it, and it has 
not been proved that the appellant’s consent to the settlement was 
procured by undue influence. 

A ppea I dismissed. 


1900 

Feb. 9. 

Appel- 

late 

Civil, 

22 A. 224- 
20 A.W.M, 
(1900) 92. 


22 A. 231=20 A.W.N. (1900) 79. 

[231] APPELLATE CIVIL. 

Before Sir Arthur Stracheij, Kt., Chief Justice, and Mr. Justice 

Bauer ji. 


In the matter op the Petition of Durga Prasad.’^ 

[14th November, 1899.] 

Civil procedure Code, ss, 'ili. 5ii—Appeil^DeoolHlion of interest pending appeal-^ 
Array of parties in appeal. 

By virtue of the first poctiooof s. .531 of the Cole of Civil Procedure, s. 372 of 
the Code applies to appeals in cases of assignment, creation or devolution of any 
interest pending the app^^l ocherwis^ than by death marriaze nr insolvency. 
In the matter ol the petition of Sarat Chandra Sinqh (0 fallowed. Rajiram 
Bhagioat'i. Jtbai 12) and Ram/i A/oraryt v. J. B. Bllis (3) referred to. The 
Collector of Muzaffarnagar v. tliisaini Begam (4) distinguished. 

This was an application in a second appeal to substitute as respond- 
ent a person who alleged that he had during the pendency of the appeal 
purchased the decree in dispute from the sucsessful plaintiff respondent. 
The facts of the case sufficiently appear from the order of the Chief 

Justice. 

Pandit Sundar Lai, for the applicant. 

Babu Satish Chandar Banerji, for the defendant appellant. 

ORDER. 

StraCHEY, C. J. — In this case an application is made that the name 
of the applicant may be placed on the record of an appeal pending in this 

Court in place of the original respondent. 

The original respondent was the successful plaintiff in the suit. The 
applicant claims to be placed on the record as the assignee of the decree 
from the original respondent. It is not denied that he is such an 
assignee, and that the assignment was effected shortly after the institution 

of the appeal. t i i . 

The application is opposed by the aopellant on the ground that this 

Court has nofi the power at the stage of appeal to substitute for the 

original respondent the person who claims as assignee of the decree. That 

objection is based on certain observations made in a judgment of this 

Court in the Collector of M uzaffarua<jar v. Husaini Begam (4). 

• Application in Second Appeal No. 712 of 1893, dited November 14th. 1399. 

(1) 18. A. 285. (2) 9 B. 151. (3) 20 B. 167. (4) 18 A. 36. 
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Now that judgment appears to me to be clearly distinguishable. In 
the first place, it appears from the last paragraph of the judgment that 
the observations which have been relied upon were obiter^ as the appli- 
cation was dismissed solely bn the ground that [232] the assignee, 
who was the only person apparently interested in maintaining or 
entitled to support the decree obtained by the original respondent, 
objected to being made a party. In the second place, the observations 
relied on were expressly limited to an expression of a doubt. In the 
third place ^and this is the most important ground of distinction), the 
devolution of interest there did not take place pending an appeal, blit 
between the passing of the decree in the Court below and the presenta- 
tion of the appeal to this Court. It is not necessary for us to express 
any opinion one way or another as to whether, in a case of such 
devolution, we should follow the observations of the learned Judges in 
that case ; but it is cle^u* tliat their reasoning, especially in regard to 
the words ” pending the suit ” in s. 372 of the Code, ha<i reference to 
the particular circumstances of that case, and especially to the fact that 
the devolution of the interest took place before any appeal was instituted, 
and not while any suit or appeal was actually pending. On the other 
hand, the decision of Mr. .Justice Banerji in In the matter of the petition of 
Sarat Chiindra Singh (1). is precisely in point. I entirely agree with 
the view expressed in that case* 

It may be, as was pointed out in the earlier of the two cases I have 
mentioned, that by reason of the concluding words of s. 582 the word 
suit" in Chapter XXI could be held to include an appeal in proceedings 
arising out of the death, marriage or insolvency of parties, and therefore 
would not include an appeal in such proceedings ass. 372 contemplates, 
which do not arise out of death, marriage or insolvency. But that does 
not make inapplicable to s. 372 as well as to other nans of the procedure 
of Courts of first instance the earlier part of s. 582 ; so that although 
in s. 372 t be word “suit” may not include an appeal, the appellate Court 
nevertheless has in appeals as nearly as may be the Fame power as a 
Court of first instance has under s. 372 in a suit. Any other view would, 

I think, lead to obvious anomalies. To take the present case, — the 
assignee is given by s. 232 a power, subject to the discretion of 
the Court, to have the decree executed in the same manner and 
subject to the same conditions as the original responden^, and it 
[233] seems improbable that the assignee should have an express power 
of executing the decree and absolutely no power at all to defend that 
decree when attacked in appeal. I think it was to avoid chat anomaly, 
among others, that the Legislature enacted the earlier part of s. 582. 
Other anomalies are pointed out by Mr. Justice Banerji in his judgment. 

If there is no way to enable this applicant to be brought upon the record 
as respondent to the appeal, the result is that the appeal will go on 
against the original respondent who no longer holds the decree attacked 
and has no longer any interest in defending it. Presumably the appeal 
would be dealt with ex parte, the only person interested in main- 
taining the decree having no opportunity to support it, and yet, 
the assignment having taken place during the pendency of the 
appeal, the applicant, though unable to support the decree, might 
nevertheless be held bound by its reversal. A similar anomaly would 
be the result if the assignor instead of having succeeded in the 


(1) 18 A. 285. 
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Oourt bolow had lost, had appealed against tiie docreo, and afterwards iiad 
assigned his riglits. The view that the Court has the power in appeal to 
bring on the record the assignee of the original responiienfc is supported 
by decisions of the Bonabay High Court in Rnjaram Bhatjwat v. Jihai Cl), 
and liam-ji Morarji v. J, E. Ellis (2). For these reasons I am of opinion 
that this application should ho graQte<l l)y adding the name of tiie appli- 
cant as respondent to the appeal along wtth the original respondent. The 
applicant will get cos's of tliis application. 

Banerji, J. — I adhere to the view I expressed in In the inattcr of 
the petition of Sarat Chandra Simjh (3), and hold that, by virtue of the 
first portion of s. 582, s. 372 applies to appeals in cases of assignment, 
creation or devolution of any interest pending the appeal otherwise than 
by death, marriage or insolvency. That view is supporrocl by the rulings 
of the Bombay High Court to which the learned Ciiief ^ ustice has referred. 
In the case of The Collector of Muzafaniacjar v. Husnini Begani (4), the 
question with which wo liave to deal in this case was not decided. 

I agree in the order proposed by the learned Cnief Justice. 


1899 

Nov. 14. 

Appel- 

late 

Civil. 

22 A. 231 = 
20 A.W.N. 
(1900) 79 


22 A. 234 = 20 A.W.N. (1900) 46. 

[234] REVISIONAL CRIMINAL. 

Before Mr. Justice Aihnan. 

IsuRi Prasad Singh and others {Applicants) v. U.mrao Singh 

(Opposite Parlies): [8th February, J900.J 

Act No. XLT’oM8fiO {Indian Penal Code),s. i'^9-^Delamation^Stalement matie by 
an accused person in an application lo a Court — Statement made in good faith for 
protection of the interests of the person making it. 

In an application (or the transfer of a criminal cise the applicants alleged, 
with some apparent reason, '.bat the ctse bad boou falsely got up .against them 
by the complainant at the instigation of one Umrao Sirigo in or.ier to prejudice 
them in their defence in a civil suit which Umrao Singh had cau-ed to bo 
brought aga'usc thorn, b/eld that this statement did not amount to defamation 
— not because of the application of any principles of English lavv, for such princi- 
ples did not apply to prosecutions foe defamation under the Indian Penal Code 
— but because the statement fell within the ninth exception to s, 499 of the 
Indian Penal Code. Queen Empress v. Balkrishna Vithnl (5). In re Nagarji 
Tnkamji (G), Queen v. Pursoram Doss (7), Greene v. Delanney (8) and Abdul 
Hakim v. Tej Chuudar Mukarji (9) referred to. 

[F., 13 Cr.L J. 25 = 13 Ind. Cas. 217 = 5 S.L.R. 133; R.. 29 A. 695 = 4 A.L.J. C05 = 
A W N. (1907) 235 = 6 Cr.L.J. 197 ; 13 Cr.L.J,-275 (282) = 14 Ind. Cas. 659 = 23 
MLJ 39 |50) = U M.L.T. 416=1912 M.W.N. 393 and 476 = 3 L.B.R. 262 
(271); 17 C.L.J. 105 (116)= IT C.W.N. 554 (663)= 18 Ind. Cas. 737 (741).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. E. A. Howard, for the applicants. 

Babu Satya Chandar Mukerji, for the opposite parties. 

JUDGMENT. 

AikmaN, J. — Proceedings had been instituted at the instance of one 
Balwant Singh against Isuri Prasad Singh and six other persons to have 

* Criminal Revisional No. 789 of 1899. 

(1) 9 B 151 (2) 20 B. 167. (3) 18 A. 285. (4) 18 A. 86, 

(5) 17 B. 573. (fi) 19 B. 310. (7) 3 W.R. Cr. R. 46. 

(8) 14 W.R. Cr.R. 27. (9) 3 A. 815. 


1187 



22 All. 235 


INDIAN DECISIONS, NEW SERIES 


[YoL 


(1900) 46. 


1900 them bound over to keep the peace. Whilst the case was pending in the 
Feb. 8. Court of a Magistrate of tbe first class, a petition was presented to the 

District Magistrate by Isuri Prasad bingh and tbe others, asking that 
±tEVI- (jjjQ loight bo transforrcfi to some other Court, and that a local inquiry 
SIGNAL might be made. In this petition it was alleged by the petitioners that one 
Criminal. Umrao Singh had got Balwant Singh falsely to institute the proceedings 
“ — against them in order to prejudice them in their defence to a civil suit which 

2 A. 234= Umrao Singh had causpd to be brought against them. Umrao Singh com- 

to know of this, [235] prosecuted the petitioners for defamation. 
They have been convicted under, s. 500, Indian Penal Code, and senten- 
ced, Isur Prasad Singh to a fine of Bs. 10, and the others to a fine of Rs. 2 
each. Both parties applied to the Sessions Judge — Umrao Singh asking 
that the case should be reported to this Court with the view of having the 
sentences enhanced, and the accused asking that the case should be 
reported with the view of having the convictions quashed. 

The learned Judge has forwarded tbe case for the orders of this 
Court. He stated that, in his opinion, the convictions were right, and 
that it appears to him that they should either be set aside as bad in law, 
or that the sentence imposed on Isuri Prasad should be enhanced. 

There is no doubt that the expressions used by the accused in their 
petition to tbe District Magistrate are in themselves defamatory. But 
the expressions complained of are undoubtedly pertinent to the case 
which was pending against the accused in the Criminal Court. According 
to English case-law the accused could not therefore be proceeded against, 
either civilly or criminally, for using those expressions. 

There are decisions of the Bombay and Madras High Courts which, 
applying the principles of English law, hold that witnesses and counsel 
cannot be prosecuted for defamatory statements made by them as such. 

In one case, however, in the Bombay High Court, Queen-Empress v. 
Balkrishna Vithal (1), Telang, J., expressed an opinion that according to 
correct principles of construction the meaning of the words of the section 
of the Indian Penal Code, defining defamation, should not be limited so 
as to exclude therefrom any evidence given by a witness before a Court 
of Justice. And in a subsequent case In re Nagarji Trikamji {2), in which 
a pleader had been convicted of defamation for having, in defending his 
client, described the witnesses for the prosecution as ‘ loafers,” Jardine and 
Farran, JJ., said they were inclined to share the doubts expressed in the 
previous case by Telang, J., and acquitted the pleader, not on the ground 
of English law, but because they held that his case was covered by 
exception 9 to s. 499 of the Indian Penal Code. The case [236] 
of Queen v. Pursoram Doss (3) was somewhat similar to the present. 

In that case it was contended that a defendant in a criminal case was 
not tongue-tied, but might make use of any remarks, however defamatory 
per se, with perfect equanimity and protection from indictment or action. 

As to this plea Kemp, J., remarked: — “This may or may not be so, but 
the present case is governed by the provisions of the Indian Penal Code,” 
and in this opinion Glover, J., concurred. In a criminal revision case (4) 
Phear, J., observed : — “If the facts which are the subject of the complaint 
fall within the limits of tbe definition in s. 499, construed, as the section 
ought to be, according to the plain meaning of the words therein used, and 
if they are not covered by any of the exceptions to be found in the Code, 
then in my judgment they amount to defamation quite irrespective of 


(1) 17 B. 673. (2) 19 B. 340. (3) 3 W. R. Or. R. 45. (4) 14 W. R. Or. R. 27. 
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what may be the English la w on the subject;" and in this observation 
Jackson, J., concurred. 

It may be true that tlie principles of public policy which, according 
to English law and some Indian decisions, ought to guard the statements 
of counsel and witnesses apply with equal force to the statements made by 
accused persons for their own protection. But, as was remarked in the 
case Abdul Hakimy. Tej Chandar Mukarji (1), when there is substantive 
law which can be appealed to for information and guidance, the safer 
course is to look there to ascertain some intelligible rule or rules by which 
the determination of cases like the present should be regulated. The 
Indian Legislature might, had it chosen, have so framed s. 499 of the 
Indian Penal Code as to afford to parties, counsel, and witnesses in this 
country the same protection against indictment for defacnation which they 
have in England. The fact remains that it has not seen fit to do so. 
This case therefore must, I hold, be decided according to the Indian Penal 
Code. 

The words used in the petition being in themselves defamatory, the 
conviction under s. oUO of the Penal Code was right, unless it can be 
shown that the accused are protected by one or other of the exceprions to 
s. 499. Tne only [237] exception at all applicable to this case is the 
ninth, which enacts that ic is not defamation to make an imputation on 
the character of another, provided that the imputation be made in good 
faith for the protection of the interest of tbe person making it. 

In thiscase it is clear that the imputation was made, for the protection 
of the interest of the accused. The question remains — Was it made in 
good faith ? In the case In re Na<iarji Trikamji (2)^ the Judges remark at 
p. 349 of the judgment : — “ In considering whether there was good faith, 
i. c., under s. 52, due care and attention of the person making the impu- 
tation must be taken into consideration." This I understand to mean that 
in considering the amount of care and attention required to establish good 
faith, regard must be had to the position in which the person making ihe 
imputation stands at the time he makes it. In the present case the 
Magistrate says in his judgment “ the accused ought to have ascertained 
whether the facts mentioned by them in the aforesaid petition were 
true : and it was necessary for them to prove in this case that 
those facts were true, but they have failed to do so." This I hold 
to be an incorrect view of the law, inasmuch as, considering the 
position in which the accused stood, it is requiring from them an 
undue amount of care and attention to call upon them to substantiate 
all that they deemed it necessary to say for the protection of their 
interests. The accused may have been quite mistaken in thinking that 
Umrao Singh had caused Balwant Singh to institute the proceedings 
against them. But I think the evidence adduced by them as to the 
enmity borne against them by Umrao Singh, tbe connection between him 
and Balwant Singh, and other circumstances, is sufficient to show that it 
was not unreasonable for tnem to entertain the belief that Umrao Singh 
was the real instigator of the proceedings. I am of opinion that the 
accused are protected by the ninth exception. I quash the convictions 
and direct that the fines, if paid, be refunded. 


(1) 3 A. 8X5. 
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22 A. 238»20 A.W.N. (1900) 49. 

[238] APPELLATE CIVIL. 
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22 A. 238 = 
20 A.W.N. 
(1900) 49. 


Before Sir Arthur Strackey, Kt.^ Chief Justice and Mr. Justice Banerji. 


Bimal Jati {Plaintiff) v. Biranja Kuar and others 
{Defendants).* [lOfch February, 1900.] 

Mortgage — Covenant for pre-emption of mortgaged property in favour of mortgagee^ 
Collateral advantage-^Covenant fettering redemption — Act No. IV o/18d2 {Transfer 
of Property Act), s 60. 

A provision in a mortgage which has the eSeot of preventing redemption of the 
mortgaged property on payment of principal, interest and o^sts, in accordance 
with the terms of the mortgage, is a void provision which cannot be enforced ; 
but a covenant conferring on the mortgagee a collateral advantage is enforceable, 
provided that it is not objectionable on the ground of unfairness or unreason- 
ableness. 

Held, that a covenant giving the mortgagee a right of pre-emption in respect 
of the mortgaged property at a price fixed by reference to another share in the 
same village, was, prima facie, a good covenant and enforceable by the mort 
gagee. Biggss, Eoddinott (1). Santley v. Wilde (2i, and Orby v. Trigg <3), referred 
to. 


[F., 4 Ind. Cas 610 (6ll) = 3 8.L R. 130 ; R,. 24 M. 449 (459) ; 7 Bom. L R. 722 (7fll, 

782 ; 10 C.L.J. 626 i628i = l4 C.W.N, 295 = 4 Ind. Cas. 743; 2 L.B.R. 108 ; D., 
6 Ind. Cas. 707 (709) ] 


The facts of this case are as follows. Madho Saran Singh and Bishan 
Saran Singh mortgaged to the plaintiff, Goshain Bimal Jati, a 9-anna 3- 
pie share of mauza Rimpur. In the mortgage-deed it was recited that the 
mortgagors had previously sold to the mortgagee a 4-anna share in the 
same village at a cert-iin specified price; and the mortgagors, after setting 
forth the terms of the mortgage, proceeded to covenant that “ if wo, the 
executants, stand in need of making an absolute transfer of the mortgaged 
share, we shall transfer it absolutely to the said Goshain at the same rate 
of sale consideration at which we have sold the 4-anna share, and if we 
transfer id to any other person such transfer made by us shall be deemed 
invalid and wrong as against the conditions set forth in this instrument. ” 
Notwithstanding the above covenant, the mortgagors sold the share in 
question by a deed-of-sale dated the 17th July, 1897, to Kam Nandan Paude 
and others. The mortgagee accordingly sued upon the s>iid covenant, alleg- 
ing that it gave him a right of pre-emption over the mortgaged property. 
[239] The Court (Subordinate Judge of Azamgarh) found (I) that the 
covenant relied on did not give to the mortgagee any right of pre-emption, 
(2) that the covenant was void for uncertainty within the meining of s. 29 
of the Indian Contract Act, 1872, and (3) that the covenant was also void 
for want of consideration under s. 25 of the same Act. The Court accord- 
ingly dismissed the suit. The plaintiff thereupon appealed to the Hi^h 
Court. 

Munshi Gobind Prasad, for the appellant. 

Mr. A. H. C. Hamilton, Pandit Snndxr Lai, and Munshi Harihans 
Sakai, for the respondents. 

JUDGMENT. 

StbacHEY, C. J. — This is a suit hy the mortgagee under a mortgage 
for fifteen years, executed on the 12th November 1889, to enforce against 

* First Appeal No. 105 of 1898, from a decree of Babu Jai Lai, Subordinate Judge 
of Azamgarh, dated tbe 9bh February 1698. 

(1) (1899) 2 Oh. 307. (2) (1899) 2 Ch. 474. (3) (1722) 9 Mod. 2. 


1190 



JX.] 


BIMAL JATI V. BIRAN.TA KUAR 


22 All. 240 


the mortgagor and liis vendoe of the mortgaged property, a covenant for 
pre-emption, alleged to bo contained in the mortgage-deed. Certain 
lessees from the mortgagor were also made defendants. The Court holow 
has dismissed the suit upon two grounds — first, that the covenant in 
question does not give any right of pre-emption to tlie mortgagee and is 
unenforceable at law. because, m the opinion of tiie Court, it is void for 
uncertainty ; secondly, that the covenant was without consideration. 
Against this decision the plaintiff has appealed to this Court. 

Now the d'-ed of mortgage recites tliat the mortgagors have already 
sold to the mortgagee a l-anna share in the village of Rampur. The 
mortgage is a mortgage of anotlier annas 3 pie share in the same village. 
The covenant in question is as follows: — 'If we the executants stand 
in need of making an absolute transfer of the mortgaged share, we 
shall transfer it absolutely to the said Goshain at the same rata of 
sale-consideration at which we have sold the 4 annas share ; and if we 
transfer it to any other person, sucli transfer made hv us shall l^e deemed 
invalid and wrong, as against the conditions set forth in tiiis instru- 
ment.” Although the word * pre-emption ” is not used, arnl although 
it is not exoresslv stiieh that before transferring to any other person, 
the property must h' offered to the mortgagee at the price SDecifiod, I 
think tliere cannot be any doubt tha*. that is the substantial meaning 
of the covenant. It cannot possibly [240] mean that if the property were 
offered to the plaintiff at that price and were refused by liim, the mort- 
gagor could not transfer it to any other parson. If that view is correct, 
then the convenant means that the plaintiff is to have an option of 
purchase the price specitied, and that any transfer to a third person, 
without first offering it to the plaintiff, is to be dec'll! d invalid as agaiust 
him. That is pre-emption and nothing else, and the Court was wrong in 
holding that the conveumt was not one for pre-emption. I think also 
thnt the Court is wrong in holding tliat the agreement was void for 
uncertainty. It has. I tliink. a perfectly definite meaning, and tliat is the 
meaning which I have just stited. I think also that the Court was wrong 
in holding that the agreement was without consideration. There is one 
single and entire consideration for the mortgag-)-deed. The consideration 
for the mortgage, and for all the mortgagor's covenants, is the loan, — the 
advance made by the mortgagee. It follows that botli the preliminary 
grounds upon which ilie Court below dismissed the suit, are wrong. 

The defendant, however, seeks t.> uphold the decision upon two other 
grounds. The first is, that the stipulation of the covenant was for a col- 
lateral advantage to the mortgagee, and was tlierefore void according to 
the English authorities relating to the principle that a mortgagee is nob 
entitled to the benefit of any stipulation contained in the instrument of 
mortgage for any collateral advantage, or to anything more than the 
security for payment of his principal, interest and costs. The answer to 
that contention is first, that no such doctrine is bo be found in the Trans- 
fer of Property Act, 1882, which in this country governs the relations of 
mortgagor and mortgagee : and, secondly, that the latest English authori- 
ties show that the rule about collateral advantage is no longer recognised 
in England in the sense and to the extent supposed in some of the earlier 
cases, and that provided two conditions are secured, a mortgagee may at 
the time of the advance and as a term of it stipulate for a collateral advan- 
tage. The two conditions are, first, that the bargain is not an uncons- 
cionsble bargain, and not the result of improper pressure, unfair dealing, 
or undue influence ; secondly, that the right of redemption is not taken 


1900 

Feb. 10. 

Appel* 

LATE 

Civil. 

22 A. 238=* 
20 A.W.N. 
(1900) 49. 


1191 



22 All. 241 


INDIAN DECISIONS, NEW SBKIES 


[YoL 


1900 

Feb. 10 

Appel- 

late 

Civil. 

22 A. 238 = 
20 A.W.N. 
(1900) 49. 


away or fettered. That is in substance [241] the effect of the two latest 
cases on the subject decided by the Court of Appeal, Biggs v. HoddinoU (1) 
and Santley v. Wilde (2). 

Now as to the first of these two conditions, the Court below has not 
considered whether the bargain here was unconscionable or oppressive. It 
has simply dismissed the suit upon the two other grounds which I have 
mentioned. Whether a bargain is open to objection in reference to the 
first condition cannot be decided upon any general rule, but depends upon 
the evidence as to the particular circumstances of the bargain itself. But 
it is said that the stipulation here is void with reference to the second 
condition, tbat is to say, as a fetter or clog on the right of redemption. 
Now the condition about fettering the right of redemption only means 
that no bargain made at the time of a mortgage is valid, which prevents 
a mortgagor from redeeming upon payment of principal, interest and 
costs. As pointed out by Mr. Justice Shephard, that is the effect 
of s. 60 of the Transfer of Property Act. which provides for the 
right of redemption, but which is not prefaced with any such words 
as “in the absence of a contract to the contrary.” But so long as 
the bargain places no obstacle in the way of the mortgagor getting 
back his property upon payment of the mortgage money, it is not open 
to objection as a fetter on the right of redemption. Then is this covenant 
for pre-emption open to objection on this ground ? It does not, it appears 
to me, in the least stand in the way of the mortgagor getting back the 
property, if and when he pays the morhgage-money. There is no provision 
whatever requiring the mortgagor to transfer the property to the mort- 
gagee if he aoes not wish to do so. There is nothing which, assuming 
the mortgage-money to be paid, gives the mortgagee any further right 
or interest in the property. In Fisher on Mortgages, 4th edition, 

8. 1150, it is expressly stated that “ the Court will not object to a 
covenant in a mortgage for a right of pre-emption in the mortgagee 
in case the estate be sold ; though he is liable to be deprived of its 
benefit by oppressive or fraudulent conduct ” — Orby v. Trigy (3). 
The only special feature here is, that the covenant for pre-emption 
[242] includes a stipulation for the price which the mortgagee is to pay in 
the event of the sale being made to him. The price is to be calculated 
with reference to the price for which the 4 annas share -was previously 
sold. Does that particular feature in the covenant bring it within the 
condition invalidating bargains as fettering a right of redemption? I do 
not think it does. If that particular provision could be shown to be 
fraudulent or oppressive in the sense already stated, the matter would be 
different ; but so far that has not been shown. I think therefore that as the 
suit has been wrongly dismissed upon a preliminary point, the appeal 
must be allowed, the decree of the Court below set aside, and the case 
remanded to that Court under s. 562 of the Code of Civil Procedure for 
disposal on the merits, with reference to the other issues in the case. The 
appellant will get his costs of this appeal. Other costs will abide the 
result. 


BaNERJI, J. — I agree that the grounds upon which the Court below 
has dismissed the suit cannot be sustained. The covenant upon which 
the plaintiff relies is not a covenant which imposes an absolute bar upon 
the mortgagor’s right to transfer the mortgaged property to any person 
other than the mortgagee, but simply gives the mortgagee a preferential 
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right to purchase the property at the price specified in the covenant, in 
the event of the mortgagor electing to sell the property. This, as pointed 
out by the learned Chief Justice, is nothing more than a covenant con- 
ferring on the mortgagee a right of pre-emption. It is not a covenant 
which is void for vagueness or uncertainty, nor is it a covenant without 
consideration. The amount advanced under the mortgage-deed is the 
consideration for all the covenants contained in that deed. The learned 
advocate for the respondent seeks to support the decree of tlie Court below 
on the ground that the covenant in question is not legally enforceable, 
inasmuch as it fetters the right of redemption of the mortgagoi. 1 am 
unable to accept this contention. The lecent authorities in haigland, 
to which ihe learned Chief Justice has referred, lay down this, that 
a provision in a mortgage which has the effect of preventing redemption 
of the mortgaged property on payment of principnl, interest and co«»t9. 
in accordance with the terms of the mortgage, is a void provision which 
cannot be enforced, but that a covenant [243] conferring on tl>e 
mortgagee a collateral advantage is enforceable, provided tliat it is not 
objectionable on the ground of unfairness or unreasonableness. The 
covenant in the mortgage-deed which is in question in tins case 
does not affect the right of the mortgagor to redeem the mortgaged 
pioperty upon payment of the amount duo upon the mortgage. It no 
doubt confers a collateral advantage upon the mortgagee, but the mort- 
gagee cannot be deprived of that advantage unless, as has h‘=oo stated 
above, the covenant can be repudiated on the ground of its being oppress- 
ive or unfair. The question whether the covenant in this case is ohjec- 
tional'le on the ground laso mentioned, was not considered in r ho Court 
below, and it is a question which that Court may have to consider when 
the case goes back to it, but I agree in holding that the said covenant 
does not fetter the mortgagor’s right of redemp'ion, and is not open to 
objection on that ground. I agree in the order proposed by tiie lea-ned 
Chief Justice. 

Appeal decreed and cause remanded. 
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APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Ju^itice, and 

Mr. Justice Banerji. 


SHEO NARAIN {Plaintiff\ V. CHUNNI LAL AND OTHKRS 
{Defendants^ [J2th February, 1900.] 

Civti Proc^dKr<? t'orie s. 244 — of decree^-Represeyitalive of party to tJie swij 
—Second mortgagee taking a mortgage durvig the pendency oj a suit on the firs^ 

mortgage. 

Held that a second roorrRagee wbo takes bis raortgage during the pendency of 
a suit on »be first mortgage is a repre.<»entative of tbo mortgagor within tbemean- 
ing of s. 244 of the Code of Civil Procedure. Madho Das \ Ramjx Palak (1) 

relerred to. 

The suit out of which this appeal arose was a suit for sale on a 
mortgage of the 5th June, 1885. The m ortgage sued upon was executed 

• First Appeal No. 160 of 1S98. from a decree of Maulvi Syed Siraj-ud-din. Sub- 
ordinate Judge of Agra, dated the 29th March 1898. 

U) 16 A. 286. 
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pending a suit by the respondents on an earlier mortgage over the same 

in 1882. The respondents in that 
PuiD obtainei a decree for sale on the 30fch September 1835. In his 
plaint in the present suit the plaintiff stated that the respondents “are 

ro » account of their decree of the 30th September 
^885, L2i4J and that the entire amount of the said decree was satisfied 
without anything remaining due, but nevertheless they say their debt is 
st-iU due ; the plaintiff therefore is willing to pay the portion of their 
demand found in the Court’s opinion to be still remaining due” The 
respondents in their written statement denied that the amount due to 
them had been fully satisfied, and contended that according bo a correct 
account Rs. 29,000 odd was still due to them under their decree, and 
that the claim was barred by s. 244 of the Code of Civil Procedure. On 
this question the Court of first instance framed two issues. Issue 10 was 
whether the whole money due to the defendants 2 and 7 has been 
satisfied, or a sum of Rs. 29,534 is stdl due?” Issue 13 was “ whether 
me suit as against these defendants is barred by s. 244 of the Code ?” 
On these points the Court below held that in fact the whole amount due 
under the decree had been paid, but that the plea which the plaintiff 
raised as to such payment and as to the incorrectness of the defend- 
ants accounts was birred by s. 244. The Court accordingly made 
the pUintifi s decree subject to his paying to these two defendants 

^e amount of their decree. The plaintiff thereupon appealed to the 
High Court. 

Munshi H'lm Prasad and Pandit Tjal, for the apoellant. 

Babu Jo{iindro Nath Chaudkri and Pandit Sundar Lai, for the 
respondents. 


JUDGMENT. 

Strachey, C.J.— The only question in this appeal is whether the 
(^ourb below has rightly made the plaintiff’s decree conditional on the 
payment by him to the respondents of the amount due under their decree 
of the 30th September, 1885. The plaintiff sued on a mortgage of the 
5th June, 1885. The respondents were prior mortgagees under a mort- 
gage of 1882. At the time when the mortgage to the plaintiff was 
executed a suit on the respondents’ mortgage was pending. The 
respondents obtained a decree on their prior mortgage on the 30th 

graph 8 of toe plaint in the present suit for sale 
the plaintiff states that the respondents “ are impleaded as defendants on 
account of their decree of the 30th September. 1885, aod thac the entire 
amount of the said decree was satisfied wibnout anything remainin® 
due. but nevertheless they s ly their debt is stiU due ; the plaintiff there" 
fore is willing to pay the portion of their [245] demand found io the 
Courts opinion to be still remaining due.” The resoondents in their 
written starement denied that the amount due to them had been fully 
satisfied, and contended that according to a correct account Rs 29 000 odd 
was still Hue to them under their de iree, and that the claim was barred 
by s. 244 of the Code of Civil Prooeiure. The issues framed by the Court 
below as between the plaintiff and the respondents were issues 10 and 13. 
Issue :0 was whether the whole money due to the defendants 2 and 7 
has been satisfied, or a sum of Rs. 29,534 is still due ? ” Issue 13 was 
whether the suit as against these defendants is barred by s. 244 of the 
Code On those points the Court below held that in fact the whole 
amount due under the decree had been paid, but that the plea which the 
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plainbiff raised as to such payment and as to the incorrectness of the 
defendants accounts was barred Ijy s. 244. The Court accordingly made 
the plaintiff s decree subject to his paying to these two defendants the 
amount of their decree 


Now whether this view is correct depends on, first, whether the plaintiff 


was a representative of a party to the decree of the 30th September, lB8o, 
within the meaning of s. 244 : and, secondly, whether he is attempting to 
raise in this suit any question which under s. 244 can only he de^ermined 
by order of the t-ourt executing tliat decree and must not be raised by 
separate suit. 

As to the first of these questions, the plaintiff took his mortgage of 
the 5th June, 1885, during tlie pendencv of the suit in which tlie decree 
of the 30tli September was passed. lie therefore took it subject to the 
decree, and the decree was binding on him so far as the property cono- 
prised in his mortgage was concerned. In the case o( Madho Das y. 
Ramji Patak (l), an ouinion was expressed that a purcha^'er pendente 
Ziie from a defendant-mortgagor should be treated as a representative of 
the defendant in execution of decre-^ within tlie meaning o( s. 244, 
the reason being tliat such a purchaser is bound by the decree and 
should therefore be allowed to make any objection in the execution 
departcoef)t which the parties to the decree or any one else bound 
by it would be competent to make. And it docs [246] seem 
reasonable that no distinction should be made so far as tlie compe- 
tency to make objections in execution is concerned between one 
person who is bound by the decree and another. A purchaser from the 
defendant-mortgagor pendente lite is just as much bound by tlie decree 
as a purchaser from the judgment-debtor after the decree, and I can see 
no reason why he should be in an inferior position so far as s. 244 is 
concerned. If that is a correct view as regards a nnrehaser pendente lite 
in a suit on a mortgage, I think that it must be equally true of a mortgasee 
who lak^s a mortgage during the pendency of such a suit. The remarks 
in the case ol Madho Dos v. Ramji Patak, to which I have referred, were 
no doubt male obiter. The decree against the judsment-dehtor was 
a simple money decree, creating no charge on specific pr merty, to which 
of course different considerations apply. I think, however, that the 
observations are sound and reasonable, and that a mortgagee taking 
pendente lite, like the present plaintiff, ought to be regarded as a represent- 
ative of the mortgagor-defendant in the sense that, being bound by the 
decree afterwards passed, lie is competent, under s. 244 of the Code, to 
raise in the execution of that dearee any of the questions mentioned in 
that section. 


The only remaining question is whether such a point is raised in the 
present suit and ouglit to have been rused before the Court executing the 
decree of the 30th September, 1885. The question raised-— and the only 
question raided in the nresent suit — is whether that decree has been fully 
satisfied or not. If it has been fully satisfied, then admittedly the 
present respondents cannot stand in the plaintiff’s wav. If it has not 
been fully satisfied, then the plaintiff could only get a decree in the present 
suit conuitioual on his payment of whatever is due under that decree. 
Under cl. (c) of s. 244, that question being one of the discharge or satis- 
faction of the decree, could only have been determined by order of the 
Court executing the d^'cree, and therefore could not be determined by a 
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separate suit. Proceedings in execution of that decree were taken from 
time to time, and the present plaintiff could then have raised 
precisely the contentions which he raises now as to the manner in which 
under the decrees the proceeds of the property sold should have been 
L247J appropriated. I do not say that the plaintiff cannot even now 
raise these contentions before the Court executing the decree. We do not 
now decide any question as to whether that decree has or has not been 
satisfied. All that we decide is that the plaintiff cannot, in the present 
suit, raise the contention of its being satisfied, and of the incorrectness of 
the defendants’ account which be has sought to raise. The result is that 
the decision of the Court below Was right as regards these respondents, 
and that the appeal of the plaintiff as regards them must be dismissed 
witn costs. We extend the time for payment of the sum of Es. 29.534 
until the 9ih Augui^t of this year. 

Banerji, J.— I also would dismiss the appeal. The question raised 
between ihe parties to this appeal was whether or not the amount of the 
decree obtained by the respondents on the 30th September, 1885, on their 
prior mortgage of the 26th April. 1882. has been discharged. A further 
question arises whether the above question can be determined in this suit 
by reason of the provisions of s. 244 of the Code of Civil Procedure. The 
application of that section depends on. first, whether the appellant is 
a representative of a party to the suit within the meaning of that section ; 
and, secondly, ^^hether the question now raised is one of the questions 
which can be determined by a Court executing the decree under r. 244, 
That the question raised in this suit is a question on which the appli- 
cation for execution of the respondents can be opoosed admits of no doubt. 
The appellant alleges that if a proper account be taken of payments made 
in respect of the decree of the 30th September, 1885, in accordance 
with tlio terms of that decree nothing is due upon the decree. That is 
clearly a question relating to the discharge or satisfaction of the decree, 
and can be determined under s. 244 of the Code, provided that the anpel- 
lant fulfils the condition of being a representative of a party within the 
meaning of thar. section. I agree in holding that being a transferee 
pendente hie. and being thus a person who is bound by the decree, he must 
be deemed to be the representative of the judgment-debtor to the decree, 
namelv, the mortg-ieor. This was- the view held in the case of il/a^Z/io 
Das V. lianiji Patak (l) and to that v.ew I still adhere. The [2483 
question, therefore, of the discharge or otherwise of the respondent's 

mortgage is not a question which could be determined in this suit. This 

is sufficient for the disposal of the aopeal, and it is not necessary to 
decide whether or nor, as a matter of fact, the amount of the respond- 
ent’s mortgage has been fully satisfied. I concur in the order proposed 
by the learned Chief Justice. 

Appeal dismissed. 
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FULL BENCH. 

Before Sir Arthur Strachcij, Kt., Chief Justice, Mr. Justice Banerji, 

and Mr. Justice Aiknian. 


Mathura Singh {Phintiff) v. Bhawani Singh and others 

(Defeiidants).^' [1st and 2nd March, 1900.] 

Act No. XV of 1M77 {Indian Limitation Act), s. M— Limitation — “ OtJter came of a like 
nature ” to defect of jurisdiction — Error in procedure. 

In cases in which s- 14 of the Indian LimitaMnn Act, 1877, is pleaded as 
protectiDR the plaintiff from the bar of limitation, if there was an inability in the 
Court to entertain the former suit produced by any cau^e r.ot connected in any 
way with want of good faith or due dilie^nc® in the plaintiff, that canoe of like 
nature to defect of jurisdiction within the meaning of s. 14. Tt is not ne^'essary 
that the cause which prevented the former Court from entertaining the suit 
should be a cause which was iodepeudeat of and beyond the c mtrol of the ©lain* 
tiff. 

Hence, where the inability of the Court to entertain the former suit arose from 
misjoinder of plamtiffs and causes of action, and there was on the plaintiff’s part 
in the former suit no want of good faith or due diligence, the plaintiff was held 
entitled to the benefit of the time during which he was prosecuting the former 
suit, that is, from the time when the plaint in that suit was filed until the time 
when it was returned to the plaintiffs foramendment. — Chund/>r Madhnb Chucker- 
butty V. Ram Koomar Chov)dry <U, Brij Mohan Das v. Mnnnu Bibi ('2). Deo 
Prosad Sing v. Pertab Kairee (3), Bishnmbhur Baldar v. Bonomnli Haidar f4). 
Ram Subhaq Das v. Qobind Prasad f5). Jema v. Ahmad AH Khan (6). Mnlltck 
KefailHosseinv. Sheo Per shad Sinnh il), Bai Jamna v. Bai Ichha (8). Nara- 
simma v. Muttapan (9), Tirtha [249J Sami v. Seshaairi P^tflO), Subharau Napudu 
V. Yagana Panlulu fll), Venkiti NnpaJc v. Murugappa Cheitp (12). and A.s.?an v. 
Pathuinma (13). referred to. 

CDisa., 35 C. 728»l2C.WN. 473; F., 14 Ind. Cas. 437 (438'=6 L.R.R. 43 144) ; 4 
O.C. 281 <283> ; R., 24 M. 361 ; 9 Ind Cas. 680 (681) =8 P.R 1911 =77 PL R. 
1911 =79 P.W.R. 1911; Doubted. 13 Ind. Cas. 260 = 5 S.L.R. 181 (182); D.. 
29 B. 219 = 7 Bom. L.R. 90.] 


The suit out of which this apoeal has arisen was originally brought 
by three plaintiffs, Tilakdhari, Mathura Singh and Chotu Singh, for 
contribution on tlio basis of a registered agreement, dated the 19th March 
1887. The suit was filed on the 14bh March 1893. On the 21st December 
1893, the suit was dismissed for misjoinder of parties and causes of 
action ; but on appeal to the High Court the case was remanded to the 
lower Court with directions to return the plaint for amendment. The 
lower Court returned the plaint for amendment on the 19bh of September 
1896. The suit was then continued by Tilakdhari, the names of the other 
plaintififs being struck out. On the 23rd September 1896, the other two 
plaintiffs, Mathura Singh and Chotu Singh, filed separate suits. Mathura 
Singh’s suit was dismissed as barred by limitation, and he aooealed to 
the High Court, urging that the whole period from the 14th March 1893, 
to the 23rd, or, at least, the 19th September 1896. ought to be excluded in 
his favour from the computation of the period of limitation. 


* First Appeal No. 166 of 1899, from a decr.ip> of M^ulvi Syed Zain-ul abdio, Sub- 
ordinate Judge of Ghazipur, dated the 30th March 1898 • 


(1) B.L.R. Sup. Vol. 553 
18) 10 C. 86. 

(6) 12 A. 207. 

(9) 13 M. 451. 

(12) 20 M. 48. 


6 W.R. C.R. 184. 
(41 26 C. 414. 
17) 23 C. 821- 
(10) 17 M 299. 
(13) 22 M. 494, 


(2) 19 A. 348. 
(5) 2 A. 622. 
(9) 10 B. 604. 
(11) 19 M. 90. 
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Munshi Gobind Prasad, for the appellant, drew attention to the alter- 
ation of the wording of the sections bearing unon this point in the various 
Limitatioti Acts which had been passed by the lodian Legislature. In 
Act No. XIV of 1859, s. 14, tbe words were from defect of jurisdiction 
or other cause shall have been unable to decide upon it.” S. 15 of Act 
No. IX of 1871, read from defect of jurisdiction or other cause of a like 
nature is unable to try it,” while s< 14 of the present Limitation Act 
(XV'^ of 1877), reads is unable to entertain it.” From the.se changes it is 
to be inferred that the Legislature intended to give a plaintiff relief where 
some cause, such as defect of jurisdiction, prevented the Court in limine 
from considering the case on its merits. 

Where there was no want of good faith on the part of a plaintiff and it 
was not shown that he had not been prosecuting his suit with due diligence, 
the authorities showed that the cause of a like nature to dHfecS of jurisdic- 
tion need not necessarily be a cause [250j wholly independent of the 
plaintiff. The following authorities were cited : — Ohunder Madhub Chtieker- 
butty V. Ram Koomar Choivdnj {l},Ea7n Suhhay Das v. GohM Prasad (2), 
Deo Prosad Smy v. Pertab Kairee (3), Jema v. Ahmad AH Khan (4). 
NQrasim7nay. AJuttayan io), Tirtha Sami v. Seskayiri Pai (6), Putali 
Mehiti V. Tulja f7), Rai Jamna v. Bai Ichha. (8l Suhbarau Nayudu v. 
Yayaiia Pa7itidu (9), Venkiti Naijnk v. Murugappa Chetti (10), Assan v. 
PatfiU7)L7)ia (11), Mullick Kefait Hossein v. Sheo Pershad Sinyh (12), 
Bishaiyihhur Haidar v. Bonoyyiali Haidar (13), Bi'i] Mohan Das y, Manmv 
Bibi ll4) and Salh)ia Bibi v. Sheikh Muhaynmad (15). 

Mr. S. Sinha, for the respondents, argued that the plaintiff in the 
present case had not been acting with due diligence or in good faith. As 
showing the absence of good faith he referred to the fact that the plaintiff, 
at a very early stage in the proceedings, had notice that the plea of 
misjoinder had been raised ; and also that he need not have waited until 
tbe plaint was returned. The suit was not prosecuted with due diligence. 
In addition to the rulings which had been referred to on behalf of the 
appellants, counsel for the respondents also referred to Luchmun Pershad 
V. Nwikoo Pershad (16), Rajendro ICishore Sinyh v. Bulaky Mahton (17) 
and Krishyiaji Lakshyyiaii v. Vithal Ravji Reyige (18). 


JUDGMENT. 


Strauhky, C. J. — The only question in this case which has been 
referred to the Full Bench is whether the suit is barred by limitation, or 
whether it is protected from being barred by the provisions of s. 14 
of the Indian Limitation Act. 1877. The suit was a suit for contri- 
bution based on a registered agreement executed on tbe 19th March 
1887. The plaintiff sues, alleging that he and the defendants were 
liable under a decree held by the Maharaja of Dumraon. that certain 
zamindari property [251] of his was sold in excess of his liability under 
the decree, and that under the agreement he is entitled to recover that 
excess from the other executants, that is, the defendants. The suit was 
instituted on the 23rd September, 1896. It is admittedly barred by limita- 
tion unless the plaintiff is entitled to exclude the time during which he was 


(1) B.L.R Sup. Vol. 553 = 6 W.R. C.R. 184. 


(3) 10 G. 86. 
16) 17 M. 299. 
(9) 19 M. 90. 
(12) 23 0. 821. 
(15) 18 A. 131. 


(4) 12 A. 207, 

(7) 3 n. 223. 

(10) 20 M. 48. 

(13) 26 C. 414. 

(16) 17 W.R. C.R. 266. 
(18) 12 B. 625. 


(2) 2 A. 622. 
(5) 13 M. 451. 
(8) 10 B. 604. 
(11) 22 M. 494. 
(14) 19 A. 348. 
(17) 7 C. 867. 
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prosecuting a former s'lit. The Court below lias held t hat he is not entitled 
to exclude that tim^, and has tliereforo dismissed the suit From that 
decision the plaintill has apnealod to this Court, and he relies on the 
first paragraph of s. 14. wliich is a< follows : — " In computing the period of 
limitation proscrih-nl for any suit, the time during which the plaintdl has 
bean prosecuting witii duo diligence another civil proceeding, whetlier in a 
Court of first instance or in a Comt of appeal, against the defendant, shall 
be excluded, where the proceeding is founded tipon the simo cause of 
action, and is prosecuted in good faith in a Court which from defect of 
jurisdiction, or other cause o a like nature, is unable to entertain it.” 
The plaintiff seeks to exclude from tlie period of limitation the time 
occupied by a suit which he brought together with two other plaintiffs. 
That suit was brought on the 14th iSIarch 1803. It was a suit founded 
on the same agreement, for the same relief, and against the same defend- 
ants, as the present suit, l^acli of the plaintiffs <daimed conr.riluition as 
here, alleging that his property had been sohi to an extent in excess of 
his liability under the Maharaja's decree. That suit was dismissed by 
the Court of first instance on the ground of misjoinder of plaintiffs and 
causes of action. On appeal by tlie plaintiffs this Court, on the 2nd 
June 1896, held that the first Court v?as right as regards misjoinder, as 


the plaintiffs were in all respects 
which had been sold in execution 


separate: their respective properties 
were separately held, and had been 


separately sold ; and under the agreement tlie sales gave to each u sei>a- 


rate cause of action. 


But this Court held that the first Court, instead 


of dismissing the suit, ought, under s. 53 of the Code of Civil Piocedure, 
to have returned the plaint for amendment by striking out the names of 
all the plaintiffs except one, v\ho should be allowed to continue the 
suit alone. Accordingly this Court remanded the case under s. 562 with 
a direction to the first Court to return the plaint for amendment in 
[252] the manner Slated. The case was therefore returned to the first 
Court, and on the 14tli September 189G, the plaintiffs applied to that 
Court to make certain amendments in the plaint, or in the ealternative to 
return the plaint, as directed by the High Court, for amendment m the 
manner which the High Court had suggested. On tlielOth SeptemberlBOG 
the Court ordered that the plaint should be returued fer amendment within 
five days, and thereupon the names of the present plaintiff and one of his 
co-plaintiffs were struck out from the plaint, and that suit was continued 
by the plaintiff Tilakdhari, alone. On the 23rd September 189G the present 
suit was filed. If s. 14 of the Limitation Act is applicable, I think 
that the plaintiff must be held to have been prosecuting the former suit 
within the meaning of that section from the date of its institution, the 
14th March 1893, until the 19th September 1896, when the Court 
returned the plaint for amendment, and enabled him to bo struck out of that 
suit, and so to tile the present. In that view, if the section is applicable, 
this suit would be within time by one day. The question -is whether 
8. 14 applies. Up to a certain point, I think that there is no difficulty. 
I think that there is no reason to doubt that the plaintiff prosecuted 
the former suit with due diligence and in good faith. It has been 
attempted to show want of due diligence and good faith, but the attempt 
bas, I think failed, and I need say no more as to that. In the next 
place, I think that the present suit is undoubtedly founded, so far 
as the present plaintiff is concerned, on the same cause of action as the 
former suit. In the third place, I think that by reason of the misjoinder 
in the former suit the Court was “ unable to entertain ” that suit, by which 
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I mean was unable to consider the questions involved in that suit. 
It was unable to entertain it by reason of ss. 26, 31 and 45 of the Code of 
Civil Procedure, which show that plaintififs cannot join in respect of 
distinct causes of action against the same defendants. In such a case 
either the plaint must be rejected, if not amended so as to remove the defect 
(and here from the nature of the case no amendment could have remedied 
the defect, so as to make that suit maintainable by all the then plaintififs), 
or else the suit must be dismissed. In any event the Court could 
not have dealt with that suit uoon the merits. In the fourth place, 
it [253] cannot be said that the Court was unable to entertain the former 
suit from defect of jurisdiction. But the question is — was the Court un- 
able to entertain the suit from “ other cause of a like nature ” to defect of 
jurisdiction ? Before dealing with these words it is necessary to bear in 
mind the essential object of s. 14 and the principle which underlies it. 
The principle is, broadly speaking, the protection against the bar of limi- 
tation of a man honestly doing his best to get his case tried on the merits, 
but failing through the Court being unable to give him such a trial. That 
is the princinle : and I think it is clearly applicable, not only to cases in 
which a man brings his suit in the wrong Court, that is. a Court having no 
jurisdiction to entertain it, but also where he brings his suit in the right 
Court, hut is nevertheless prevente'^ from getting a trial on the merits by 
something, which, though not a defect of jurisdiction, is analogous to that 
defect. Now the corresponding words in s. 14 of the Limitation Act of 
1859 were “ or other cause.” In s. 15 of the Limitation Act of 1871 the 
words were first inr.roduced in their present form “ or other cause of a 
like nature.” I think it is quite clear that in making this change the 
Legislature was adopting the view of the majority of the Full Bench of the 
Calcutta High Court in Chunder Madkub Chuckerbutty v. Earn Coomar 
Choivdry (l). The majority of the Court held that the words 
“ other cause ” in the Act of 1859 must be construed as meaning “ other 
cause of a like nature.” Their judgments give instances of what, in their 
opinion, would not be causes of like nature to defect of jurisdiction. For 
example, in the case before them they held that those words would not anply 
where the plaintiff had been non-suited on account of his neglect to state 
in his plaint the boundaries of the land which he claimed. Other 
instances which they gave were the failure of a plaintiff to appear or to 
produce his witnesses on the day fixed for the bearing, and his failure in 
a suit for damage? for a wrongful act to snecify the act of which he 
comulained. Sir Barnes Peacock and Mr. Justice Trevor held in 
effect that “ other cause of a like nature ” meant a cause not includ- 
ing any neslecn on the part of the plaintiff either in sbaning his 
case or in other respects. Again, they say that it means a cause “ not 
[254] connected with the plaintiff’s own negligence.” It is important to 
see why they adopt nhat meaning. Their reason is. that in the case of 
anv cause which in'^luded any neglect on the plamtiff^s part, he could not 
be said to have oroseeuted the suit bona fide and with due diligence as 
required by the earlier words of the section. They do not, that is, enter 
into an inquiry as to what causes are of a like nature to defect of jurisdic- 
tion in the abstract and aoarc from s. 14 — an inquiry which would be 
difficult and perhaps impossible, and which would probably involve the 
laying down of propositions of dangerous generality. They seek for a test 
of likeness to defects of jurisdiction within the four corners of the section 


(l) B. L. R. Sup. Vol. 553 = 6 W. R. C. R. 184. 
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35 ”“= 

Itself and quibe unconnected witli tlie acts of the i-arties ” I think th.at 

As m Tus^ticrr k“ *! judgment shows that this is too sweeuing 
As lUi. Justice Jackson liimself points out, a plaintiff's going to the wmii" 

hrs“an?Lntro^'o »navoidablo cause over which no one 

has any control oi as quite unconnected with the acts of the parties Still 

TnabTe 'to decide fh’r^ ^1-™ that the Court wlL 

from some cause quite unconnected with the 

word -‘defLd Plamtiff ” Now although be there adds the 

IZ nn f i negligence spoken of by Sir Barnes Peacock, he 

hn^n Otherwise would be inconsistent with the use of the words 

“del.fff- “l'^ 'r ^ due diligence.” I think therefore that bv the word 

with s some act of the plaintiff inconsistent 

with 5ona ^des or with due diligenoo. The result may, I think he 

tated as follows :-First, if the Conn's inability to ";ntertai'n tlm 

smt results from any cause connected with any want of good faith 

cause is not of a liko 

nature to defect of jurisdiction. Secondly, if the Court's inability to 

r 9 R«l ° reconnected with 'anv 

L-Shaj want of good faith or due diligence on the plaintiff's part, that 

cause is of a like nature to defect of jurisdiction. There is a third nro- 

u i ‘‘‘ u ^‘‘ses, namely, that, given 
good faith and due diligence, a cause is not prevented from being of like 

nature to defect of jurisdiction merely because it was in the plaintiff's 

own power to avoid, or resulted from his own act or from a bona fide 

tTe R “u n ‘S the result of the decision of 

i)as V. Mannu Bihi (l), and of the Calcutta 
High Court Deo Pros^ Singh V. Perlah Kairee (2), and the observations 
Ot the Division Bench in Btshamhhur Haidar v. Bonomali Haidar (3) 
As pointed out in the first of the Calcutta cases just mentioned, the 
test cannot be whether the cause was one within the plaintiff's own power 
to avoid, because it is equaUy m the plaintiff’s own power to avoid suing 

Inff jrrisdiction is unable to entertain the 

suit. Two decisions of this Court have been discussed in the argument. 
J-he brst is the case oi Bavi Subhag Das v. Gobind Prasad (4) There 
the former suit had failed by reason of misjoinder of plaintiffs and 
causes of action. In the second suit this Court held that the defect 
m the former smt was not a cause of like nature to defect of jurisdiction 
apparently because it was a defect for which the plaintiff must be held 
restwnsible.” If that means a defect which the plaintiff could have avoid- 
ed, 1 think that this proposition is too wide for the reasons given in the 
passage to which I have just referred in the judgment in Deo Prosad 
^tngh v. Pertab Katree. Not a word is said as to whether the plaintiff in 
coe former suit acted without good faith or due diligence THa nAv^ 

aistiDguiabable. There the former suit was dismissed on the ground 
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that the debt sued £or was due, not to "*4^ent 

1 • L-a « r^Qvfnfir who had not lomed in the suit, me juugLueuu 

expressly says *• it was not merely a case of procedure ; it 
expressly say & Ci^nrh and failing to prove a cause of action 

^ I in the first ulace, make the Court uuable to entertain 

ttts/” t dis„i«d;»b i. tt. 

se^nd place, is in no sense analogous to defect of jurisdiction in the 
Court The dissent which the judgment in that case expresses fro 

Gob^nd dSidThr th: 

obiter 1 shall only refer briefly to the principal cases decided by tbe 

other Hiob Courts which were cited to us. I agree with the decision in 

Oro Prasad Sinr, ft v. Partab Katree U). which was a case of misjoinder 
Ueo ‘^3" T the case of Mullick Kef ait Hossein v. Sheo 

Persliiad^ Singh (2), the abortive suit was instituted on distinct causes 
faction Sst different sets of defendants severally, and it was held 
tLt the inibility of the Court to entertain that suit ^ue to “ c^^®^ 
like nature to detect of jurisdiction. It is curious that the ]“dg“ent 
does not in any way consider whether the former suit was prosecuted 
fn good faith and with due diligence but it may that 

the Court found on those questions m the plaintiffs favour, ihe o y 
Bombay case that seems to be in point is 3a^ Jamna v BavRM^ 31 

where it was 

Hieb Co».. "7 “'■» 

of the Lotion by the Madras High Court appears to have fluctuated. In 
Wara'« V. Multayan 14), the Court agreed with dec.smu m ^ao 

Pro.ad Sia.ft V. 

Sf burglve no reasons. In Svd>barau Kayndu v Yag^aa Pantulu {&), 
the former suit had^ailed S^hich, 

acted in ’^‘Vbelcided, was discovered to be aftra uiras. 

by the time ^ plaintiff was entitled to the 

LefiVoftl^^rtion be^Ius^t^^^^^^ been no default, neghgence or 

benefit of the the judgment of Mr. Justice Jackson 

i^The°earlv Calcutta FuU Bench ease was relied on. In Venkiti Nay^ 
in the ear y , , p jj Bench made what appears to me to be 

i^S'SiS rirs' 

Thev applied it to a case where the former suit had been dis 

• d hficause^ the plaintiff had joined certain matcers without the 

5"' renuired bv s 44 of the Code. They do not consider how it 
leave requ plaintiff did not obtain, and apparently did 

came “bout hat the p perfectly com- 

pelenT to ^^ h^al^e ^gWen ^lnder s. 44. They do not in ^uim^^er 
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acted 

plaintiffs an 1 causes T Ll on Tl?; P ^ of 

aiMs 

viewVweh'l^tke'oA'l'^^^ the authorities taken as a whole, and tho 
V ew wmcti i take of the fcruo pnncinlo. may be fairly suminaiMVrrl hv 

suU m’odu«Vi 1 the Court to entL-tain tho formed 

aith or due diligence in the plaintiff, that cause is of like nature to defect 
of jmisdiction Within [258] the meaning of s. 14 of the Act. J think that 
this view of he words " ocher cause of a like nature” correspondfinost 
osely with the object of the Legislature in enacting the section as stated 
by me in the earlier part of this judgment. Now, aoplying this principle 

the inability of the Court to entertain tho former suit 

plaintiff s part m that former suit no want of good faith or due dilioence 

r /V*' that the plaintiff in framing that suit made 

In think that in the present suit he is 

i?f*u ?? exclusion of the whole of the period from tlie 

^°i September 1896. that consequently the 

present suit was withm time, and that the Court below was wrong in 

dismissing it as barred by limitation. That is the a-.swer I would give to 
this reference to tiie Full Bench. ® ® 

l«. J.— iMy answer to the reference is the same as that of the 

learned Chief Justice. The question which we liavo to determine is 
Whether the period of the pendency of the former suit should under s 14 
Of the Limitation Act, be excluded in computing the period of limitation 
for the present suii. If that section applies, it is beyond question that 
cne whole period from the commencement of the first suit to its tormina- 
tion including the period which intervened between the chue of decision 
by the first Cours and that of the institution of an appeal to this Court 
should be excUided The ruling of the Full Bench in Aioodhja Parshad 
V. Bisheshur Sakai (2). is conclusive on this point. Now does s. 14 apply 
to this case ? Two essential condiuons for the applicailon of that section 
are that the first suit has been prosecuted with due diligence and that it 
has been prosecuted m good faith. Where negligence, or inaction or had 
laith IS established against tlie plaintiff, he cannot avail himself of the 
benefit of the section. The mere fact of diligence and good faith on the part 
or the plaintiff being proved will nob, however, make tho section applicable 
briieas the further condition IS fulfilled that the Court in which the first 
suit was prosecuted was unable to enterbiin it bv reason of defect of 
jurisdiction or other cause of a like nature. However diligent the plaintiff 
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1900 [259] may have been, and whatever may have been the amount of good 

March 2. faith with' which he prosecuted the first suit, the cause which led to the 

failure of the first suit must have been a cause of the nature mentioned 

Full above and must have prevented the Court from entertaining the suit, that 
Bench, is. as the learned Chief Justice has: remarked, from considering the ques- 

lions involved in the suit. A cause like the absence of a right of action 

22 A. 248 plaintiff will not make s. 14 applicable. That was the cause in 

Jevia v. Ahmad Ali Khan (1). The ruling in that case therefore is not 
20A.W.H. authority against the appellant, though it must be admitted that 
(1900)6*. expressions of opinion in the judgment in that case which 

are undoubtedly against him. In .the present case no question of 
want of jurisdiction arises. The reason which prevented the Court 
from entertaining the first suit qua the present plaintiff was a misjoinder 
of plaintiffs and causes of action. Is such a misjoinder a cause of 
a like nature to defect, of jurisdiction within the meaning of s. 14 ? 
This question was answered in the negative in the ruling of this 
Coui-t in Bam Subhag Das v. Gohind Prasad (2). and that case 
is a direct authority against the plaintiff-appellant. The Calcutta 
Court, however, has held the contrary view in Deo Prosad Sin^h v. Pertab 
Kairee (3), and in Mullick Kefait Hossein v. Sheo Pershad Singh (4), and 
so has the Madras High Court in the recent case of Assan v. Pathumna 
(5). That case is on all fours with the present case. The rulings 
of the Madras High Court are, as pointed out by the learned Chief 
Justice, not consistent ; but the tendency of that Court in recent 
cases has been in favour of the view taken in the case last mentioned. 
I agree with the rulings mentioned above, and am unable to concur with 
the view taken by this Court in Ram Subhag Das v. Gohind Prasad. 
The reason assigned by the learned Judges who decided that case for 
holding a misjoinder of causes of action not to be a cause of a similar nature 
to defect of jurisdiction is that it is a defect for which the plaintiff must 
be held responsible. But. as pointed out m Deo Prosad SiTigh 
V. Pertab Kairee, the plaintiff is equally responsible for filing a suit m the 
[260] wrong Court. The test therefore which was applied by this Court 
in the case of Bam Subhag Das v. Gohind Prasad is not the true test. 
It seems to me that s. 14 applies where the plaintiff has acted in good 
faith and with due diligence, but where he has made some bona fide 
mistake of law, procedure or fact, which has precluded the Court from 
considering the issues involved in the case, either by reason of absence 
of jurisdiction, or by reason of rules of procedure prescribed in the Code 
of Civil Procedure, or some other causa of a similar nature ; the inability, 
however of the Court to consider the case must not be due to wilful 
neglect or default on the part of the plaintiff. I do not think it is easy to 
lay down a hard-and-fast rule or to enumerate all the causes which should 
be regarded as of a like nature to absence of jurisdiction, but I am 
clearly of opinion that a cause like the one which precluded the Court 
from hearing the former suit of the plaintiff is a cause which comes 
within the purview of s. 14 of the Indian Limitation Act. . 

The learned counsel for the respondents attempted to establish that 
in the present instance the plaintiff did not act with due diligence or in 
good faith. As showing the absence of good faith he referred to the fact 
that in the suit which the plaintiff jointly with Tilakdhari Smgh and 

(1) 12 A 207. (2) 2 A. 622. (3) 10 C. 86. 

(4) 23 C. 821. <5) 22 M. 494. 
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plea was to the etfeot that there ‘^•’e defendant's 

the Court was of oninion thnt n non-Joinder of plaintiffs, and that 

cannot the,efore Z sl°a that w^ T r °f defendants. It 

Court below the plaintiffs^ nHf '°stituted in the 

the^pirt o/thS-uff':'r^:L i:r; rno^, ieVrsitfon 

“ndrent'’^l^ofthrab'^ t^he VaS 

not bTed by LiUtio^ that the plaintiff's claim is 

Sr ^ is " ?s'r sss 

Ltth7r-f“" tlr:Leil'iurdid‘no1 intndt 

limit the privilege given by that section to oases in which the civil pro- 

tfon ‘thn^“^ Court. Had this been its inten- 

tion, the words or other cause of a like nature ” would not have been 

found in the section. To what cases do the words just quoted refer 

faTtifand d°“ dX ‘“tention of the Legislature was that, given good 
from ^ diligence on the part of the plaintiff, he was not to suffer 

^m any W mistake in procedure which would have the same 

sMeS ® the Court >n limine from approaching the con- 

to mat f I think the Legislature endeavoured 
Anf V ‘'t' the alteration which it made when enacting 

Act ho XV of 1877. In the concluding words of the 6rst paragraph o1 
the section in the preceding Act No. IX of 1871. the words were "a 

Uourt which is unable to try it.” In the present Act for the word " try ” 
tne begislature has substituted the word “ entertain.” As has been 
pointed out in the case of Deo Prosad Singh v. Pertab Kairee (1), the res- 
ponsibility of the plaintiff for the mistake which led to the earlier suit 
peing thrown out is no true criterion as to whether s. 14 is applicable It 
IS unnecessary for me to refer to the cases which have been cited in the 
judgment of the learned Chief Justice and my brother Banerji. I 
concur in the answer proposed to be given to the reference. 

On the appeal going back to the Bench which made the reference the 
following order was passed : — 


FINAL ORDER OF THE DIVISION BENCH. 

hu J > and Banerji, J.— The result of the judgment of 

the Full Bench is that the decree of the Court below dismissing the suit 
as barred by limitation must be set aside and the case remanded to that 
Loui-t for disposal on the merits under s. 562 of the Code. In dealing 
^th the agreement of the I9th March 1887, the Court will have regard 
to our judgment in First Appeal No. 165 of 1898, which was delivered 

on the 20th of February last. The appellant will have his costs of this 
Appeal. 

Appeal decreed and cause remanded. 
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22 A. 262 = 20 A.W N. (1900) 37. 

[262] APPELLATE CIVIL. 

Before Mr. Jtistice Knox. 


Abdol Ghafdr (Defendant) v. Eaja Bam (Plaintiff).* 

[9th March, 1900.] 

Civil Procedure Code, s. Mesne profits— Interest on mesne profits not given by decree 

— Interest not obtainable in execution — Costs of collection of rents by a trespasser in 
possession not to he setoff ngainst mesne profits —Execution of decree- 

A plaintiff sueil for caocetlatioo of a certain lease, and for ejectment of the 
defendant as a trespasser, and for mesne profits with interest on such mesne 
profits. The decree which he obtained was a decree for cancellation of the I^se 
and ejectment of the defendant, and ordered that mesne profits should be ascer- 
tained in the execution department, but was silent as to interest. Held, that 
interest on the mesne profits could not be obtained in execution of the decree. 
Hutto Durga Chowdhrani v. Surut Sundari Debt (1) and Nand v. Kunwar 

Partab Narain Singh (2) referred to. 

Held, also that as the defendant had thrust himself into an estate and not acted 
in the exercise of a bona fide claim of right, he was not entitled to charge colleC' 
tioD expenses in reduction of the mesne profits. McArthur and Co. v. Cornwall (3) 
distinguished. 

[Reversed, 23 A. 252 = 21 A. W.N. 80 ; R., 24 A. 376 (380) = 22 A.W.N. 96.] 

4 

The facts of this case sufficiently appear from the iudgmeut of the 
Court. 

Maulvi Ghulam Mitjtaba, for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

JUDGMENT. 

Knox, J. — This appeal arises out of proceedings taken in execution 
of a decree passed on the 7th of December, 1896, in favour of one Babu 
Baja Bam, respondent to this appeal. In order to understand the points 
■which arise for determination, it will be necessary to state briefly the cir- 
cumstances which gave rise to the suit in which this decree was passed. 
One Musammat Saheb Jan wa'! the original own^^r of the prooertv, over 
which between the years 1882 and 1884 she made three successive mort- 
gages in favour of the ancestor of Baja Bam. Upon these mortgages Baja 
Bam obtain' d a decree for sila on the 4th of Aueust, 1890. After the 
decision had been passed, Saheb Jan, on the 7tb of November, 1890. execut- 
ed a lease over the same property in favour of Sheikh Abdul Ghafur, the 
present appellant, and three days later she preferred au appeal to the 
High Court from the decree in favour of Baja Bam. This appeal was 
[263] eventually dismissed. Upon its being dismissed, Raja Ram put 
the property to sale and himself purchased it. The sale was confirmed 
on the 20th of September, 1895, and an order for delivery given seven days 
after. Raja Bam applied for mutation of names to be effected over the 
property. Abdul Ghafur resisted the application, and it was rejected. 
Raja Ram had therefore to sue for possession, and he did so on the 5th of 
September, 1896, asking for further mesne profits in respect of the pro- 
perty, both for the time during which he had been kept out of possession 
and from institution of the suit until delivery of possession with interest 

• First Appeal No. 169 of 1899, from an order of Babu Jai Lai, Subordinate Judge 
of Azamgatb, dated the 12th August 1899. 

(1) 8 C. 332. (2) 11 1. A. 88. (3) L. R. (1892) A. C. 75. 
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Z“eo^wht,r;« °° 1«9G. the Oourt gave him a 

which theZ^ I" “f It A decree for possession by 

which the lease given to Acdul Ghafur is to be cancelled. As regards the 

mesne P^ohts, the Court added that the plaintitl' is dooidedlv entitled to 

ZoZ M ‘‘ ■■—'I -‘l-i'V i°to the 

M execution depart- 

ment. Neither in the judgment, nor in the decree which followed 

was any mention made of the interest upon mesne profis for wliioh 
babu Raja Bara had asked. On the did of Julv, 1899, Babu Raja 
Ram instituted proceedings in execution. He asked for mesne profits 
mcludmg interest. The judgment-debtor took exception to the sum 
of Rs. 719-12 8 at which the plaintiff had assessed the sum he 
claimed as mesne profiLs. The objection raised by him was three- 
fold. He first contended that he should ha allowed a proper sum 
for the expenses of collectioa incurred hy him iu getting in the roots. 
Xhe second objectioo was that the decree-holder was not entitled 
to interest: and the third, that the decree-holder was not entitled to 
any sum on account of the sir lands, of which Saheb .Tan had, by 
virtue of the decree, become an ex-proprietary tenant. He also took 
exception to the sum of Rs. 12-14 as uleader’s fee on the ground 
that the decree did not award it. All those objections were over- 
ruled, and Abdul Ghafur now comas to this Court, and renews these 
objections. There was a further plea taken in appeal, namely, the 
second plea, but this was expressly abandoned by the learned vakil for 
the appellant. 

[264] I deal first with the issue — “ Is or is not the decree-holder 
entitled to interest upon the mesue profiDs? The con-ention raised by the 
appellant is that as this interest was in express terms claimed, but the 
decree gained does not award it, it must be taken to have been in the discre- 
tion of the Court refused. To this it is replied that as the question of 
mesne nrofits was left to he determined by the executing Court, that Court 
had the power to confirm the decree that was passed, and was bound to 
construe. the term mesne profits as including interest. This contention 
18 based upon what may be termed the explanation clause to s. 211 
of the Code of Civil Procedure. It is therein stated that mesne profits 
of property mean certain profits which are defined “together with interest 
on such profits. " I find myslt unable to hold that the term “ mesne 
profits ” in the Code of Civil Procedure necessarily carries with it as an 
essential ingredient interest on such profits. It may, of course, and ordina- 
rily does, include such intere.st, bat it seems to me that s. 211 leaves the 
matter in the discretion of the Court which determines the original suit. 

It is for that Court to say upon a consideration of the facts of the case 
whether any interest shall be allowed, and if allowed, at what rate it is 
fco be allowed. If that Court in express terms refuses to grant interest, 
or if, when such interest is claimed, it passes a decree, the terms 
of which are silent as regards interest, it seems to me that in either 
case the Court which executes the decree, even when the amount of mesne 
profits is left for future inquiry, cannot add to the original decree interest 
which, as I consider, the original Court refused to grant. To do so 
would be, as was pointed out in a somewhat similar case by their Lord- 
shipa of the Privy Council in Hurro Dicrga Ghoiudhram v. Surut Sundari 
(1) to add to the decree. Tue case Kishna Nand v. Kunwar Partab 


1900 

March 9. 

Appel- 

late 

Civil. 

22 A . 262 = 

20 A.W.N. 
11900) 87. 


(1) 8 C. 332. 
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Naram Singh also decided by their Lordships of the Privy Council (l) 
confirms mo in the belief that the question whether interest is or is not to 
be allowed in awarding mesne profits is a matter for decision of the Court 
which determines the original suit. In this last case, the explanation 
added to s. 211 was expressly [265] considered. I therefore hold that 
decree-holder is not entitled to any sum as interest upon the mesne profits 

awarded. 

As regards the question whether the judgment-debtor is entitled to 
charge the expenses of collection against the receipts which he has 
received from the land during the period he was in wrongful possession, 
I hold that he is not so entitled. The learned vakil for the appellant took 
his stand upon the decision of this Court, Altaf Ali v. Lalji Mai (2). 
His contention was that Shaikh Abdul Ghafur entered upon the property 
with a bona fide belief that be was entitled to do so under the lease he bad 
obtained from Musammat Saheb Jan. In any case the learned vakil 
argued that this issue had been expressly raised by him in his written 
statement, and the question whether the lease was or was not a bona fide 
lease had been left undetermined. Shaikh Abdul Ghafur should there- 
fore be given an opportunity of having this issue tried before he was fined 
by the refusal of the Court to allow his collection charges. He was, 
however, prepared that it should be determined here, as the materials for 
the determination was upon the record, and he pointed to the evidence of 
Kundan, Shaman Khan and Mangli Kban, which will be found in the 
printed book of the appellants in First Appeal No. 39 of 1897. All that 
these witnesses state is that Saheb Jan executed the lease in favour 
of Abdul Ghafur because she had some difficulty in collecting the rent 
and paying the Government revenue. This is hardly to be wondered at in 
the year 1890, seeing that a decree for sale of the property had been 
obtained, and the tenants must have felt conscious that the property was 
about to pass out of her hands. The evidence of Kundan above quoted and 
that of Mehdi Hasan, to be found in the respondent’s printed book, page 1, 
together with the written statement of Musammat Saheb Jan Bibi at 
page 3 of the same book, satisfies me that Abdul Ghafur must have been 
cognizant of the fact that the decree ordering the sale of this very pro- 
perty had been obtained on the 4th of August, 1890, and he must also 
have known that the appeal, which he virtually filed on the very last 
day possible, was purely for the purposes of gaining time. This is a 
case in which he has, in defiance of the rights of another, thrust himself 
into an estate, and [266] not a case where he entered upon an estate in 
the exercise of a bona fide claim of right. I am not prepared to allow him 
charges for collection. Beliance was placed upon a passage in Hurro Durga 
Ohowdhrani v. Szmit Sundari Debi (3) at page 335, in which their Lord- 
ships give an opinion that the amount which might have been received 
from the land deducting the collection charges were the mesne profits of 
the land. It does not appear what were the facts of that case, and the 
probability is that the tresoasser there was a trespasser in the exercise of a 
bona fide claim of right. Reliance was also placed upon McArthur and 
Co. V. Cornwall (4). This case, however, is a peculiar one, and the 
trespassers therein mentioned had hardly passed the line of trespass in 
exercise of a bona fide claim. In the present case I feel satisfied that the 
action of Sheikh Abdul Ghafur was purposely taken either to delay or 
abet the delaying of the just claims of the decree-holder^ 

(1) 11 I.A. 88. (2) 1 A. 518. (3) 8 0. 332. (4) L.R. (1892) A.C. 76. 
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H S:9i' .;;f ~ 

fl»f Hi’ “P°° ‘•■‘V of o‘' the day aftar tha sale. But it is adde 1 

Abdul GWur“ira«d®“^r‘’- ■^l‘‘'‘ 1”“^' of 

Thaf. r 1, M ^ ^ ‘ so- lands to one Din Muhammad, Sheikh Abdul 

The clause contention, 

ihe clause _ relating to cne so-called lease to Din Muhammad confirms 

GhaTur TdTV “““ Abdul 

Ghafur ID fact entered upon this sir and realized rents from the sub- 

kba^t^nis*' tL"; \ °f ‘f’® P'^twaris and 

kbationis. The learned vakil for the [267] appellant said in the course of 

"'“'“■t 'o® 0'‘0°t could have 
f^ohaoimad. This contention apneara to me to be 
entitled to no favour, and I disallow it. 

^u- the last item on account of the pleader’s fee. On 

this 1 hold that the respondent is entitled to pleadera's fee in the Court 
be^w upon the sum which I now determine to be the sum payable to 

appeal is so far allowed that the appellant is 
entitled to deduct from the sum awarded against him bv the lower Court 
the amount assessed as interest on the mesne profits. In other respects 
the judgment and decree of the lower Court are confirmed. Parties 

will get costs ID this Court and the Court below in proportion to their 
success and failure in this Court. 

tSee also in connection with the second point in the case Sharaf- 
ud-din Khan v. Fatehyab Khan (l) — E d.] 

Decree modified. 


22 A. 267 = 20 A.W.N. (1900) 80. 

EEVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 


In the matter op the petition op Lachman 

AND ANOTHER.* (24th March, 1900.1 

Criminal Procedure Code, $s. 133, 135- Ord«r of Magistrate for removal of unlawful 
obstruction— Applicatiwi for appointvient of a jury ^Effect of verdict of jury. ^ 

Whdre a pereoD against whom an order has been made under a. 133 of the 
Code of Criminal Procedure applies for a jury under a. 135 of the Code the 
applicant is bound by the verdict of the jury, and cannot afterwards raise such 
a plea as that the obstruction was caused in the exercise of a 6ona fide olaim of 
right. 

* Criminal Revision No. 114 of 1900. 

(1) 18AW.N. (1898) 23 = 20 A. 208. 


1900 

March 9. 

Appel- 

late 

Civil. 

22 A. 262 = 
20 A.W.N. 
(1900) 57. 
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1900 

March 21. 


Revi- 

SIONAL 

Criminal. 

22 A. 267 = 
20 &.W.N. 
(1900) 80. 


In this case a Magistrate of the first class issued an order to the 
petitioners to remove certain obstructions to an old passage for cattle. 
The petitioners filed a written statement and prayed for the appointment 
of a jury under s. 135 of the Code of Criminal Procedure to try whether 
the order was reasonable and proper. The petitioners themselves nomi- 
nated two persons : two others were appointed by the complainants, and 
the Magistrate appointed an umpire. Three of the jurors and the umpire 
returned [263] a verdict that the passage sought to be opened was an old 
way for cattle, and that the order for its being re-oponed was a proper 
one. The order was accordingly made absolute. Thereupon the peti- 
tioners applied to the High Court for revision, pleading that their action 
in closing the passage was taken in pursuance of a hona fide claim of title 
and ought not to have been thus decided by the Magistrate. 

Mr. C* Dillon, for the applicants. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 


JUDGMENT. 

Aikman, J. — An order was issued to the applicants by a duly 
empowered Magistrate, directing them under the provisions of s. 133 
of the Code of Criminal Procedure to remove an unlawful obstruction 
from a road which was said to he a public road, or to appear within a 
time fixed and move to have the order set aside. The applicants put in a 
petition, in which they denied that there ever was a road as asserted by 
the other side. Had they adhered to this position, and had the Magis- 
trate, without considering whether the applicants’ plea was or was not a 
hona fide claim of right, passed the order complained against, it would 
have been a case for interference in revision. But instead of adopting 
this course the applicants asked the Magistrate to appoint a jury, that 
being the third alternative given by s. 135 of the (jode. The Magis- 
trate nominated the two m«n named by the applicants, namely, Bachu 
Lai and Ganesh Prasad Narain. He also appointed two men whose 
names were supplied by the ooposite side, and he appointed as umpire one 
Munshi Nazir AU, Manager of the Dubari Estate. Four persons, includ- 
ing the umpire, agreed in finding that the order comnlained of was a 
reasonable and proner order. The fifth person did not for some reason 
join the Jury, and did not concur in the verdict. Amongst the four persons 
who agreed in finding that the Magistrate’s order was a reasonable and 
proper one ware Bachu Lai and Ganesh Prasad Narain, the two persons 
nominated by the applicants. I am asked to interfere in revision on the 
ground that there was a disnuted question of title, and that therefore 
there was no jurisdiction to pass the order. On the facts set forth above 
I decline to do this and reject the application. 
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BALDEO BHARTHI V. BIR QIR 


22 A. 269 = 20 A.W.N. (1900) 69. 

[269] APPELLATE CIVIL. 

Before Mr. Justice BiirkiU and Mr. Justice Alkman. 

Baldeo Bl^VRTin {Defendant) i\ Bir Gir and others 

{Plaintiffs).- [30bh Marcii. 1900.] 

interc^^c I similarly in the result of a 

m oranted after 

HpW, that the permission required by s. 30 of the Code of Cfvil Procedure 

.nterested 

^ 3=^ C 905 = 10 C W.N. 867; 91 P. R. 1901 = 113 P.L.R. 


1900 

March so. 

Appel- 

late 

Civil. 

22 A. 269 = 
20 A.W.N. 
(19001 69. 


The facts of this case sufficiently aoppaar from the 
Court. 


judgnaent of 


Munshi Rani Prasad, for the appellant. 
Pandit Sundar Bat, for the respondents. 


the 


JUDGMENT. 

Burkttt and Aikman. JJ. — In this appeal it is frankly admitted 
lor ohe appellant that he has no case whatever on the merits. The 

him raises a technical plea founded 
on the following facts. The plaintiffs are mahants of a religious body 
who style themselves Niranjani Akhara comprising hundreds of followers 
and worshippers. The persons originally claiming in the plaint were 
the mahants or heads of this body. An objection was taken by 
the defendants in their written statement that the plaintiffs alone 
could not sue and that it was necessary that all the other members 
of the Akhara should join as plaintiffs. Upon this an apolication was 
made by the nlaintiffa, purporting to be under s. 30 of the Code of 
Civil Procedure, asking that, as provided in that section, notice.s should 
issue to the various parties who, the defendants alleged, ought to be 
joined as plaintiffs in the suit, and that permission should be given 
to the plaintiffs to sue on their behalf. The nermission asked for was 
granted, and the suit proceeded to trial and judgment. It is now 
contended (judgment having been given against the defendants) that the 

permission given after the suit bad been instituted and after the defend- 
ants had bean summoned, was a bad permission, and that therefore the 
trial was vitiated, and the decree a bad one. As to this contention it 
L270] is sufficient to refer to the case of Fernandez v. Rodriuues (l). In 
that case it was held liy a Full Bench that the permission required by s. 30 
of the Code of Civil Procedure may be given subsequently to the 6Iing 
of the suit. In that decision and in the reasoning on which it was based 
we fully concur. As remarked by the learned Chief Justice in that case, 
the question is only one of adding Darbies. We dismiss this appeal with 

costs. 


Appeal dismissed. 


First Appeal No. 185 of 1899 from a decree of Babu Prag Das. Subordinate 
Judge of Saharanpur, dated the 22nd June 1898, 

(1) 21 B. 784. 
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22 A. 270 (F.B.) = 20 A.W.N. (1900) 99 

FULL BENCH. 

Before Sir Arthur Strackey, Kt.. Chief Justice, Mr. Justice Knox 

and Mr. Justice Blair. 


Edward Gaston (Petitioner) v. L. H. Gaston (Respondent) 

AND W. T. COGDELL (Co-Respondent).'^ 

L27th March, 1900.] 

Act No. IV of 1869 (Indian Divorce Act), ss. 11 , 20— Decree for nullity of marriage 
passed by a District Judge—Confirmaiion of decree by High Court— Period for 
confirmation— Effect of confirmation, if made before statutory period has elapsed— 
Act No. 1 of 1872 (Indian Evidence Act), ss 41. 44. 

Section 20 of the Indian Divorce Act. No. IV of 1869. does not make the proviso 
in 8. 17 applicable to the confirmatiou by the High Court of a decree of nullity 
of marriage made by a District Judge, and such a decree may therefore be 
confirmed before the expiration of six months from the pronouncing thereof. A 
V. B. (1) dissented from. 

Assuming the proviso in s. 17 to be applicable to a decree of nullity, a decree 
by the High Court'bonfirming the same before the aixmooths’ periol hiS expired, 
cannot on that ground be treated as made by a Court not competent to make it, 
within the meaning of ss. 41 and 44 of the Indian Evidence Act, 1872, and is 
therefore, under s. 41, cooolusive proof that the marriage was null and void. 

[R.. 26 A. 622 = 24 A. W N. 110(112); 55 P.R- 1912 = 242 P.W R. 1912.] 

This was a reference arising out of a suit for divorce pending in the 
Court of the District Judge of Agra, The suit was brought by the hus- 
band as petitioner against his wife and a co-respondent. In the course of 
the hearing the counsel for the co-respondent put in a petition in which 
he represented that the suit must be dismissed, inasmuch as the petitioner 
had never been lawfully married to the respondent. The facts upon which 
that contention [271] was based were the following : — The respondent 
had formerly gone through a ceremony of marriage with one EUoy. On 
the 28th of July 1888 she obtained a decree declaring that marriage null 
and void in the Court of the Judicial Commissioner of Oudh, who, until 
the passing of 8. 42 of Act No. XX of 1890, was a “ District Judge ” with- 
in the meaning of s. 3, cl. 2, of the Indian Divorce Act, for Oudh. On 
the 7th of December 1888, the decree of nullity was conermed by this 
Court, which had jurisdiction over Oudh under s. 3, cl. 1, of the Act. 
On the2l8t December 1888, the respondent was married to the petitioner. 
It was contended that under s. 20, read with the proviso in s. 17, the High 
Court was not competent to confirm the Judicial Commissioner’s decree of 
nullity until after six months from the pronouncing thereof ; that the order 
of confirmation, having been made less than six months from the date of 
the decree, must be held to be illegal and void ; that therefore the decree 
must be treated as not having been validly confirmed ; and that conse- 
quently, the subsequent marriage of the respondent with the petitioner was 
also illegal and could not be made the subject of a decree for dissolution 
of marriage. The District Judge accordingly stayed proceedings and re- 
ferred to the High Court, under s. 9 of the Indian Divorce Act, 1869, the 
question whether, having regard to the facts just stated, the marriage 
sought to he dissolved was a valid marriage. 


* Matrimonial Reference No. 1 of 1900. 

(1) 23 B. 460. 
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that t^e pToctdtngT held“t";h/rr eo-espondent. I Buba.it 

for oonfirmation of Le 7th Deoea.ber 1888, 

Commissioner oo tlie 28t.h Julv 188S in Judicial 

and Elloy were null and void Lid ^ fcbe respondent 

respondent and Ellov has never vet between the 

of 1869 renders ftnnH.>DKi annulled. Section 20 of Act No. IV 

„r pSr./L“r,rrf •; * £ 

be La^thrut 'Lnsistrol srx‘^“pfragrapL'^“‘The‘'fi?th'’'"'^ ' 
eocea with all the four preceding para^ranhs so thaf fi-.^ “ t •> 

spoken of in s. 20 means one of tbt para^grapbs' ol e. 5? 'then 1^3 

and i must include also the fifth paragraph of s 17 if fhi= h„ ' ^ 

Tor the "o JnfirmiS of Tdecr:: 

f^^m the dato'^Ml'^'^^'’^®®®'’ a District Judge until after six months 

fD Tf u ' Prooouncmg thereof. I rely on the case oi A. y B 
1). If there has been a proceeding held within the statutory period of 

no to confirm such a decree, such prooeediug i^ill be of 

no legal validity. See the remarks made by Edge C T nonvfga 

mem^ment of the judgment in the case of Percy v. Percy (2) °°° 

Mr. P. X. Sorabji (as anictes curia) for the petitioner 

of B 17 'Tl directs-" that the provisions 

i.e.. decL:!' of’ ;;mty ’ such decrees, " 

Section 17 contains six paragraphs. The fifth paragraph evidentiv 
applies to all the four preceding paragraphs. It can hardly*^ be said to 
be a part of paragraph 4. for that paragraph makes complete sense with- 
out it , and It, in turn, is quite intelligible without reference to the 
particular paragraph preceding it. It, in fact, is a clause by itself i e it 
lathe fifth clause of s. 17. and, as such, is not made appUcabi^to 

tl^n to\°^ ““I g^^ P“°.°f»tion be any guide to the construc- 

tion to be put on Acts of the Legislature, the full stop, in the original 

f 1 ^ rt ^ t ^ ^ l_ seem to indicate that 

the following paragraph was not intended to be read as part of the ora 
oeding clause. ^ 

Crir^n fche acting Chief Justice’s reference to sections of the 

criminal Procedure Cjde to support the argument that paragraphs 4 and 
0 ot 8. 17 form one clause, is not so forcible as might at first sight 
appear, for It is quite evident that each of the provisos in the sections 
preceding nieaning apart from the clause immediately 

[2p] The Act very clearly shows that it saw no reason for delay in 
Duiiiby decrees. Section 16 expressly provides that a decree for dissolution 
ot marriage, passed by a High Court, should be nisi, and also provides 
ior intervention. Section 17 provides for intervention during a suic for 
dissolution in the Court of a District Judge. As there are no such provi- 
^*on^ifch regard to suits for nullity, it is evident that the Legislature 

« k A . A A ^ 


(1) 23 B. 460. 


(2) 18 A. 375. 
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22 A. 270 
(F.B.)=> 
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intended that there need be no delay in the confirmation of decrees of 

And in reality there is no call for delay. The grounds for decrees 
of nullity are — (a) Impotency. (6) Consanguinity and afi&nity. (c) 
Lunacy and idiocy, {d} The existence at the time of marriage of a former 
husband or wife. All these are matters which are capable of direct 
proof at once, and are reasons which existed at the time of the marriage. 
The reasons for dissolution are such as arise subsequent to the marriage, 
and are acts of one or other party— and are less capable of proof than 
the reasons for nullity— and may be mere allegations, the result of 

collusion. 

The fact that English law, at the time the Act was passed, required 
no delay in decrees of nullity, would have led the Legislature to have made 
it very clear, had they intended delay in nullity decrees in India. 

Nor can it be claimed that under s. 7 of the Act, the present English 
Procedure should govern decrees of nullity out here; for s. 7 only applies 
English law where the Act is silent — but s. 20 taken with s. 17 makes it 
very clear what the Legislature intended with regard to delay, viz., that it 
was necessary in regard to decrees of dissolution, but nob in regard to 
decrees of nullity. 

JUDGMENT. 

StRACHEY, C.J. — This is A reference to the Court under s. 9 of the 
Indian Divorce Act (IV of 1869), by the District Judge of Agra, of a ques- 
tion arising in a suit for dissolution of marriage pending in this Court. 
The suit was brought by the husband as petitioner against his wife, 
the respondent, and against a co-respondent. In the course of the 
hearing counsel for the co-respondent contended that the petition 
must be dismissed on the ground that the respondeat had never been 
lawfully married to the petitioner. It appears that the respondent 
had formerly gone through a ceremony of marriage with one [274J 
Elloy On the 28th July, 1888, she obtained a decree declaring that 
marriage null and void in the Court of the Judicial Commissioner of 
Oudb who, until the passing of s. 42 of Act XX of 1890, was a District 
Judge” within the meaning of s. 3. cl. 2 of the Indian Divorce Act, for 
Oudh.’ On the 7th December. 1888, the decree of nullity was confirmed 
by this Court, which had jurisdiction over Oudh under s. 3, cl. 1 of the 
Act. On the 21st December, 1888, the respondent was married to the 
present petitioner. The contention now raised by the counsel for the 
co-respondent is that under s. 20, read with the proviso in s. 17. the 
High Court was not competent to confirm the Judicial Commissioner's 
decree of nullity until after six months from the pronouncing thereof ; that 
the order of confirmation, having been made less than six months from the 
date of the decree, must be held to be illegal and void ; that, therefore, the 
decree must he treated as not having been validly confirmed; and that, 
consequently, the subsequent marriage of the respondent with the petition- 
er was also illegal, and cannot be made the subject of a decree for 
dissolution of marriage. The District Judge has accordingly stayed the 
proceedings pending a reference under s. 9 of the question whether, having 
regard to the facts just stated, the marriage sought to be dissolved was a 

valid marriage. 

There are two questions to be considered. The first is, whether the 
High Court’s decree of the 7th December, 1888, was in contravention of 
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s. 20, read with s. 17 of the Aot. The second is whether, if so, it follows 
that that decree was void aiul inopeiativo as a confirmation of the 
Judicial Commissionor’s clocreo of the 28th July. 1888. In ref'ard to the 
first point, reliance is placed on the decision of the High Court of Bombay 
in .4 V. B (l). In that case no Question arose as to the etlect of a confirm- 
ation made by the High Court before the time, if any, prescribed by 
the Divorce Act. It was a subinission by a District Judge of a decree for 
nullity for confirmation under s. 20. upon which Ihe petitioner applied 
to the High Court for immediate confirmation. The Court held that 
it could not confirm the decree before the expiration of six mouths from the 
[275] pronouncing thereof, and so rejected the application with leave to 
renew it when the six months’ period had expired. We have first to 
consider whether we agree with the construction placed by the Bombay 
High Court upon ss. 17 and 20 of the Act. After the fullest consideration 
I am unable to agree with it. Section 20 provides that “every decree of 
nullity of marriage made by a District Judge shall be subject to confirma- 
tion by the High Court, and the provisions of s. 17, c)s. 1, 2, 3 and 1 
shall, vmtatis vmtandia, apply to such decrees.” Section 17 provides for 
the confirmation by the High Court of decrees for dissolution of marriage 
made by a District Judge. It consists of six paragraphs. The fifth para- 
grap is as follows : — “Provided that no decree shall be confirmed under 
this section till after the expiration of such time not less than six months 
from the pronouncing thereof, as the High Court by general or special order 
from time to time directs.” If this fifth paragraph is the fifth “clause” of 
s. 17 within the meaning of s. 20, then s. 20 does not make it applicable 
to decrees of nullity of marriage made by a District Judge, and such 
decrees, therefore, need not wait for six months, but may be confirmed at 
once. If, though the fifth paragraph, it is to be regarded as the fourth 
“clause” of s. 17 within the meaning of s. 20, then s. 20 makes it appli- 
cable to decrees of nullity of marriage, and such decrees, like decrees for 
dissolution of marriage, cannot be confirmed till after the expiration of 
six months from the pronouncing thereof. 

Now the word “ clause” used in s. 20 is nowhere defined in the Act. The 
paragraphs into which s. 17 is divided are not numbered, and so far as the 
form of the section is concerned, there is nothing to suggest that one para- 
graph is more or less a “clause” than another, or that the fifth paragraph is 
notacIause.lt is rather difficult to gather from the judgments in the 
Bombay case what the learned Judges considered to be the exact relation 
between the proviso and the other paragraphs of s. 17. Mr. Justice Parsons 
says : — “The fifth paragraph is not, in my opinion, a clause of the section. 

It is a proviso to the clause which precedes it, joined to it as printed in the 
Government of India (Legislative Department) edition 1887 of the Acts, 
by a colon, and must be [276] considered to be a part and parcel of the 
foregoing clauses, governing and controlling them, and not forming itself 
a separate clause.” Mr. Justice Ranade says: — “ The proviso appears as 
a separate paragraph, but it is clear from its context that it cannot be read 
as a separate clause from paragraph 4, which it qualifies. It does not, as 
the preceding four paragraphs, or the succeeding sixth paragrauh, relate to 
distinct subject-matters.” Mr. Justice Fulton holds that “the proviso 
governs and forms part of the fourth clause.” Now if it is correct to say 
that the fifth paragraph is “a proviso to the clause which precedes it” 
and “ forms part of” that clause and cannot be read as separate from that 
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clause, it seems contradictory to say, as Mr. Justice Parsons goes on to 
say, that it must be considered to be a part and parcel of the foregoing 
clauses governing and controlling thetn.” Apart from this, it appears to 
me quite impossible to hold that the proviso merely forms part of the clause 
immediately precediog it. That clause relates only to cases in which the Dis> 
trict Judge has, upon the direction of the High Court, made further inquiry 
or taken additional evidence. That isclearly shown by the word“thereupOD.'* 
If the proviso merely formed part of that clause, it would follow that it did 
not apply to the far more numerous cases in which no further inquiry or 
additional evidence is required, and the x'esult would be that, contrary 
to the obvious intention of s. 17, the vast majority of decrees for dissolution 
of marriage might be confirmed at once. As then the proviso clearly 
applies to oases not falling within the preceding clause, it cannot merely 
form part of that clause ; and if it does not merely form part of any one 
of the previous clauses, but governs and controls each, there can be no 
reason for not regarding it as itself a clause. Upon similar reasoning to 
that of the Bombay High Court, it would be logical to hold that paragraph 4 
also was not a separate clause, as, notwithstanding the observation 
of Mr. Justice Banade to the contrary, it also does not ‘‘relate to distinct 
subject-matters it is merely consequential to cl. 3 ; and there is, in 
my opinion, more reason to hold that paragraph 4 forms part of 
cl. 3, and is therefore not a separate clause than to hold that the 
proviso forms part of cl. 4. In regard to Mr. Justice Parsons’ argu- 
ment based on the colon at the end of paragraph 4, the Privy C2773 
Council in The Makarani of Burdwa,nv, Krishna Kamini Dasi (1) at page 
372 of the report say (in accordance with many English authorities) that 
“ it is an error to rely on punctuation in construing Acts of the Legislature.” 
The soundness of this principle is well illustrated in the present in- 
stance by the fact that in the original edition of the Indian Divorce 
Act (see that Gazette of India, March 6th, 1869, p. 375), there is 
not a colon at the end of the fourth paragraph of s. 17, but a full 
stop. Mr. Justice Parsons proceeds to give illustrations from the 
Code of Criminal Procedure in support of the proposition that if in 
8. 17 of the Indian Divorce Act the clauses had been numbered, the 
proviso would not have been numbered as a clause. When the sections 
of the Code to which he refers — ss. 33, 35, 48, 57 and 123 — are looked 
at, I think it clearly appears that they establish no such proposition. 
In every one of those sections it is obvious from the context that the 
proviso was intended to npply to, and govern the immediately preced- 
ing proposition only, and that to mark this the proviso was not separately 
numbered. But, for the reasons which t have just given, it is impossi- 
ble to hold that the proviso in s. 17 was intended to apply to and 
govern the fourth paragraph only. I agree with Mr. Justice Banade, 
that from the point of view of considerations of expediency or public 
policy, such as the interests of children, the prevention of collusion, 
and 80 forth, decrees for dissolution and decrees of nullity should stand 
on the same footing. But the question is whether that was the view of 
the Legislature in 1869 when the Indian Divorce Act was passed. So far 
as collusion is concerned, it certainly was not. It is obvious from s. 20 
that the Legislature deliberately excluded from the case of decrees of 
nullity the last paragraph of s. 17, authorizing intervention on the ground 
of collusion during the progress of a suit for divorce in the District Court. 
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i‘3 “‘iginal jurisdic- 
tion, whereas under s. IG a decree for dissolution must, in the first instance 

be a decree nisi, not to be made absolute for at least six months, during 

r278l Trrt <=““‘^0 why the decree should not he 

[278J made absolute by reason of collusion, or concealment of material 

Ince and^h'’ ° ‘ """'f "“"'''y absolute at 

once, and there is no provision for interveuMon. Again, in England in 18G9 

monT^’p and It was not until the passing of the Matri- 

monial Causes Act. 1873, that decrees for dissolution and decrees of nulfity 

were assimilated in respect of confirmation and intervention. It cannot 

therefore be argued that there was in 1869 any a prion probability or nre- 

surnption that because a decree for dissolution made by a District .Judge 

had to wait for confirmation for six months, therefore the Legislature cou- 

Bidered a similar delay as appropriate for the confirmation of decrees of 

a”! ' 1 0 - 70 ^^' ■ r connection with the Matrimonial Causes 

Act, lyYJ, relies on s. 7 of the Indian Divorce Act, which provides that 
subject to the provisions contained in this Act. the High Courts and 
District Courts shall, in all suits and proceedings hereunder, act and give 
relief on principles and rules which, in the opinion of the said Courts 
are as nearly as may be conformable to the principles and rules on which 
the Court for Divorce and Matrimonial causes in England for the time 
being acts and gives relief.” In the first place, that section is subject 
to the provisions contained in tliis Act.” This shows, I think, that the 
principles mentioned in tlie section are only applicable in the absence of 
express provisions in the Act ; they cannot be applied to construe the pro- 
visions contained in the Act, such as ss. 17 and 20, or to extend or restrict 
the operations of those provisions. In Ahhjf.t v. Abbott (l), Mr. Justice Mac- 
pherson held that “ s. 7 of the Divorce Act applies not to points of proce- 
dure, but to the general principles and rules on which the Court is to act 
and give relief.” Sections 17 and 20 relate to “ points of procedure ” only. 
In .1. v. B. (2). it was held by Sir Charles Farran. C. J., and Mr. Justice 
Tyabji, that the principles and rules referred to in s. 7 were not 
mere rules of procedure, such as the rules which regulate appeals ; and 
I think that the same may be said in reference to tbo rules which regulate 
confirmation, especially when it is remembered that in England there is 
nothing which precisely corresponds to the matrimonial jurisdiction of a 
District Court in India, or the [279] confirmation of the decrees of those 
Courts by the High Court. I undarstand the practice of this Court to 
have been in accordance with the view that s. 20 of the Divorce Act does 
not make the proviso in s. 17 applicable to the confirmation of decrees 
of nullity made by a District Judge. I see no reason to think that.tbis 
practice is wrong, and I am therefore of opinion that this Court had 
power, on the 7ch December 1888, to confirm the Judicial Com- 
missioner's decree of nullity of the 23th July, 1888. 

The next question is, assuming that by reason of the proviso in s. 17, 
the High Court ought not to have confirmed the Judicial Commissioner’s 
decree until after the expiration of six months from the pronouncing there- 
of, does it follow that the confirmation was null and void, and the subse- 
quent marriage of the respondent witli the petitioner invalid ? The District 
Judge in his reference assumes that the answer to this question must be 
m the affirmative; but he gives no reasons, and I cannot agree with 
him. The decree of the High Court of the 7th December, 1888, 
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was a decree of the kind specified in s. 41 of the Indian Evidence 
Act. 1872. It was a final decree made in the exercise of matrimonial 
jurisdiction, declaring the present respondent not to be the wife of the 
then respondent. If it was the decree of “ a competent Court,” then, 
however erroneous or irregular it may have been, it is under the section 
conclusive proof that the respondent’s previous marriage was a nullity. 
The effect of such conclusive proof can only be avoided by showing that 
the High Court was not “ a competent Court ” within the meaning of 
s. 41, or was *‘a Court not competent to deliver ” the decree within the 
meaning of s. 44. Unless that can be shown, the decree is conclusive, as 
no fraud or collusion is suggested. The question then is, was the High 
Court’s decree of the 7bb December, 1888, “delivered by a Court not 
competent to deliver it?” It appears to me that this question must be 
answered in the negative. The High Court bad undoubted jurisdiction 
in the suit for nullity of marriage. As regards place, it possessed the 
local jurisdiction defined by the Act. It possessed personal jurisdiction over 
the parties to that suit who were persons governed by the Divorce Act ; 
and it bad jurisdiction over the subject-matter, or the class of suit as 
[280l disclosed in the petition for declaration of nullity. It was properly 
sei/.ed of the case, which was duly transmitted to it by the Court of the 
Judicial Commissioner, and notice of the date fixed for confirmation was 
duly served upon the parties, of whom the petitioner was represented at the 
hearing by a pleader. There was no appeal to Her Majesty in Council 
from the decree of confirmation, as there might have been under s. 56. 
Since the High Court had jurisdiction in the suit, it follows that it had juris- 
diction to consider and determine every question of law or fact arising in 
the suit. This would of course include any question of procedure, such as 
a question of the construction of ss. 17 and 20 of the Indian Divorce Act. 
To illuricrafee this, let us suppose that at the bearing either the petitioner 
or the respondent had formally taken the objection that an adjournment 
was necessary, as under the proviso in s. 17 the decree could not he 
confirmed until the six months’ period bad expired. Suppose further 
that, after full argument on the point, the High Court bad taken a view 
of s. 17 different from that expressed in the Bombay case, and had 
confirmt'd the decree of the Judicial Commissioner accordingly. In such 
a case surely the Court would not only be competent but bound to 
decide the question thus raised and argued. If competent to consider and 
decide the question, it cannot be supposed that the Court was “ competent” 
to decide it in one particular way only. This shows that even if 
the decision was erroneous or irregular, the Court was nevertheless 
" competent to deliver ” it. If not, what is the alternative ? Could any 
Court, however subordinate, in any subsequent suit, at any distance of time, 
treat the High Court’s decree as a nullity and the parties still husband 
and wife ? For instance, could a creditor successfully sue the former 
husband in a Small Cause Court for the price of necessaries supplied to 
the wife after the decree, on the ground that the decree was void, as 
the High Court had taken an erroneous view of the proviso in s. 17? 
Again, after the High Court’s decree, could either of the parties re-marry- 
ing be prosecuted for bigamy and the children of the subsequent 
marriage be held illegitimate? If these conclusions would be absurd 
where the High Court decided the question of the construction of 
s. 17 after argument, they must equally be so in a case [281] like the 
present. The competency or jurisdiction of the Court cannot possibly 
depend on whether a point which it decides has been raised or argued by a 
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20 and arrmpUed dtcisfoTm,Krsr° oonsti-uction of ss. 17 and 
that the decree was a nullitv same footioe. The view 

supported on the principle that wh' ° ^ ^ P«^oviso in s. 17 could only be 

violated a rule of ZeZre the ^ ■'* 

it. Such a prinS .« ^bvL^ I 

it is opposed to thf Ian^;^:e‘°o7‘" In the first place, 

which were undouMedly to i J, 7 1 

jssSS £‘i£HE E“ 

has never been hela, and it could not be hold, that a Court which ’ errono 
ously decrees a suit which it should have dismissed as timp.hn.a.7l’ 
or as barred by the rule of res judicata, acts without jurisdietion'and 
w noo competent to deliver its decree. The insecurity of titles and o1 
status arising from the adoption of such a priucinlfl i-* ^n'^ \ 

S3. 41 and 44 of the Evidence Act were intended to nreveut The^eotio^ 
recognise that, given the competency of the Court, oven error or irre- 
gulaiity in the d^eoision is a less evil than the total absence of finality 

of the Privy Council in A?,ur Hasan Khan v, Shco Daksh Smgh \l) thews 

revision under g 622 

of the Code of Civil Procedure, a decree cannot be held to have been 

made without jurisdiction [282] or illegally, merely because it is wrong 
in law or alleged to he m violation of such rules of nrooedure as thost 
contained in ss. 13 and 43 of the Code. If so, then a fortiori such 
a decree could uot be regarded as made without jurisdiction for the pur- 
poses, not of direct but merely collateral attack in a subsequent suit In 
Sardarmal Jagonatk v. Aranvaijal Sabhapatky iloodliar (2), a judgment- 
creditor sought to maintain an attachment on the property of hirdebtor 
Tern P''e''iously been adjudicated an insolvent by the Madras losol- 

7 tL r"d ' 7 7 ™"'i‘ “ P‘'““ by «’P Official Assignee, under s. 278 
of the Code, for the release of the property from attachment on the 

ground that the order of adjudication and the vesting order w-ere null and 

void and gave no title to the Official Assignee, inasmuch a^ the original 

^de^f ‘P ^b® Insolvent Court disclosed uo act of insolvency on which an 

Older of adjudication could legally be passed under the Statute, I held that 

as the Madras Court was undoubtedly competent to deal with the petition 

and was both competent and bound to consider whether the acts alleged in 

the petition constituted acts of imsoivency within the meaning of the 

btatute, the order, even if wrong in law, was not one which the Madras 

Court wa.s not competent to deliver within the meaning of s 44 

of the Evidence Act, and that therefore it could not bo treated in colla- 

of thfom ■'’f ° «oncludve of the insolvency and 

Of the Official Assignee s title. At page 214 of the Report, I said —‘'Once 
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recognize that a Court is cocapeteat to decide a suit or a petition in 
insolvency or any other matter, and it follows that it is competent to decide 
all questions which arise in that matter, whether they are questions of 
fact or of law, and whether they appear on the face of the plaint or peti* 
tion or arise subsequently. If it decides them wrongly, its decision may 
be subject to reversal on appeal or otherwise, but cannot be treated as a 
nullity.” The same principle is, I think, recognized in the judgment of 
Mr. Justice Knox and Mr. Justice Aikman in Durga Prasad v. Mahabir 
Prasad (1). The English, Indian and American authorities collected in 
Mr. Hukm Chand's learned Treatise on the Law of Res judicata^ Chap. VII, 
ss. 186, 187, 189, 190 and 192, establish that for the purpose of showing 
[283] in collateral proceedings that a judgment is void for want of juris- 
diction or competency in the Court, it is not sufficient to show error in law, 
irregularity in practice, or departure from the provisions of the law of pro- 
cedure, as for instance, by taking the proceedings at a wrong or unauthorised 
time. In one American case cited at p. 175, it was said, ‘ the principle 
is so well settled that it is said to be an axiom of the Law, that when a 
“ Court has jurisdiction over the subject-matter and the parties, its judg- 
“ment cannot be impeached collaterally for errors of law, or irregula- 
“rityin practice.” In another American case cited at page 176, it 
was said: — “Jurisdiction having been obtained, the fact that the 
“ judgment was rendered sooner than it should have been, does 
“ not make the judgment void ; a judgment thus rendered is irregu- 
“lar only.” The whole subject is elaborately discussed by a learned 
American author, Mr. Vanfleet, in his work “ The Law of Oolla- 
“ teral Attack on Judicial Proceedings” (sea especially Chapter VIII). In 
Chapter XIV. 83 . 710. 711, 712 and 713, the author gives instances to 
show that a “ premature judgment,” that is, a judgment given before it 
ought to have been given according to the law of procedure, cannot there- 
fore be treated in collateral proceedings as void and given by a Court with- 
out jurisdiction. “ An administrator’s order to sell land could not be 
“granted lawfully until after the final account of the personal assets had 
“ been settled ; but an order granted before that had been done is nob 
“ void. The Missouri Statute required the Court to delay the apuroval 
“ of an administrator’s or guardian’s sale of land until the next berm after 
“ it was made, but such a sale is nob void because approved at the same 
“ term or an adjourned term.” 

For these reasons I would answer the reference by saying that, in 
our opinion, the marriage of the respondent with the petitioner was nob 
invalid by reason of any want of jurisdiction in the High Court’s decree 
of the 7th December, 1888. 

I desire bo repeat what I stated at the hearing, that the Court is much 
indebted to Mr. Porter and Mr. Sorabji, who appeared as amici curice for 
the co respondent and the petitioner, respectively, for the assistance 
rendered to the Bench by tbeir very able argument. 

[284] Knox, J. — I fully concur both in the reasons and in the con- 
clusions arrived at by the learned Chief Justice, and have nobliing further 
to add. 

Blair, J. — I also entirely concur in the conclusions arrived at by the 
learned Chief Justice and in the reasoning on which those conclusions 
are based. I have only one addition to make. It is that, in my opinion, 
the judgment of a Bench of this Court confirming the decree for nullity of 
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marriage is an authority on the question of law whether for the validity 
of Buoh a confarmiDg order a delay of six months is necessary. The Bench 
WQioh imphoitly decided that the six months’ delay imposed in cases of 
dissolution of marriage was not necessary in cases of nullity was a Bench 
similaily constituted to the present, and of co-ordinate authority ; and, if 
not by strict law. by the comity of the Courts, the law in such a decision 
ought to be taken as authoritative until declared to be erroneous by a Full 
Bench of the Court. .1 fortiori it was not open to an inferior Court to 
question the decision of any Bench of this Court. It is impossible to draw 
the inference which appears to be suggested by the District Judge that the 
matter was not considered and decided by the Bench of this Court which 
confirmed the decree of nullity. It was necessary as a foundation for the 
order which it made that it sliould have adjudicated on that question and 
decided that the six mouths' delay was not in that case imposed by the 
law. Tlierefore on authority as well ns on the reasoning set forth in detail 
in the learned (!)Iiief Justice s judgment I would make the same answer to 
this reference. 


22 A. 284 iF.B.)=20 A.W.N. (1900) 69. 

FULL BENCH. 

Before Sir Arthur Slrachet/, Kt., Chief Justice, Mr. Justice 
Knox. Mr. Justice Blair, Mr. Justice Bonerji, Mr. Justice Burkitt 

and Mr Justice Aikman. 

Bisheshur Dial and another {Plaintiffs) v. Ram Sarup 

(Defendant).^ [3rd April. 1900.] 

Act No. IV of 1^S2 (Transfer of Property Act), s. 82 ^ Mortgage -Purchase by mort- 
gagee at auction of portion oj tiie mortgaged property— Eject oj such purchase in 
reducing the mortgage debt. 

When a mortgagee buys at auction the equity of redemption in a p\rt of the 
mortgaged property, such purchase ha.s, in the ab.^eoce of fraud, the effect [285] 
of discharging and extinguishing that portion of the mortgage-debt which was 
chargeable on the property purchased by him, tbat is to say, a portion of tbedebt 
which bears the same ratio to the whole amount of the debt as the value of the 
properly purchased bears to the value cf the whole of the property comprised in 
the mortgage. Lakhmidas Raindas v. Jamnadas Shankar Lai ( 1 ) followed. 
Nand Kishore v. Raja Hariraj Singh (2) and Sumera Kuar v. Bhagwant SinghiS), 
and Chunna Lai v. Anandi Lai (4), considered. Mahabir Persliad Singh v. 
Macnaghten (5', Nawab Azimut Ali Khan v. Jawahir Singh (6) and Mahtab 
Singh v. Misri Lai (7). referred to. 

[F., $ A.L.J. 227 = 10Iod. Cas. 729 (780) ^.33 A. 434 (435) ; 4 C L.J. 317 ; lOInd. Cas. 
235; R., 26 A. 72 (75) = 23 A.W.N. (1003) 190; Si A. 373 (374) =6 A.L.J. 451 ; 
26 B. 88 (92, 96. 99)=3 Bom. L R. 628; 6 Bom. L R. 284 (286) ; 4 C.L.J. 195 
(196) ; 8 C.L.J. 92 (93) = 12 C.W.N. 745 (746); 11 C.L.J. 639= 15 O.W N. 800 
(804)=6 Ind. Cas. 842 ; 9 Ind. Cas. 725=4 S.L.R. 224 ; 7 O.C. 307 (309) ; 9 O.C, 
259(264); D., 28 A. 700 (705) = 3 A.LJ. 791= A.W.N. (1906) 208; 26 B. 88 
(102. 105) =3 Bom. L.R. 628 ; 34 C. 13 = 4 C.L.J. 573 (576).] 

The facts of the case are as follows : — Balak Ram, the ancestor of 
the defendants, made a simple mortgage for Rs. 1,000 in favour of Jai 


* Second Appeal No. 221 of 1897 from a decree of Maulvi Muhammad Siraj-ud-din, 
Subordinate Judge of Agra, dated the 22ad December, 1896, reversing a decree of 
Maulvi Muhammad Fida Husain, Munsif of Agra, dated the 30th of June, 1896. 

fl) 22 B. 304. (2) 20 A. 23. (3) 15 A.W.N. (1895) 1. (4) 19 A. 196. 

(6)16 0.682. (6) 13 M.I.A. 404. (7) N.W.P.H.C.R. (1867) 88 = 2 Agra 88. 
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1900 Gopal, the plaintiffs’ ancestor, on November 3rd, 1885. In 1893, the pro- 
Apm 3. perty mortgaged was advertised for sale in execution of a decree of one 
-p Kunj Behari and another. As the amount of the decree of Kunj Behari 

1*155-1-9, only half of the property was sold by auction and 
B^H. It was purchased, on November 21st, 1893, by the plaintiffs for Es. 1 ,500. 

22 A. 284 time of the auction sale an application was made to notify the 

(F.B.)= “-“ount of the mortgage-money. The plaintiffs, alleging that as they had 

20 A.W.N, one-half only of the mortgage-debt 

(1900) 69. been discharged, brought a suit against the defendants claiming that 

the remaining half of the property in the hands of the defendants was 
hable for the other half of the mortgage-debt, together with interest, and 
asking that that amount might be awarded to them, and in default of pay- 
ment sale of that half of the property which remained with the defend- 
ants. The defendants objected that, the plaintiffs having purchased haU 

of the property, the whole hypothecation debt should be charged against 
that half. 


The first Court decreed the claim for a moiety of the principal and 
dismissed the claim for interest. The lower appellate Court allowed the 
appeal of the defendants, dismissing the suit of the plaintiffs on the ground 
that the property purchased by them was worth, approximately, Es, 3,000. 
and that as they had purchased it for Ks. 1,500 only it must be taken that 

mortgage-money 

L286J due to them, and which mortgage was duly proclaimed at tbe time 
of the sale of half the property. 

Pandit StDider Lai, with whom was Munshi Bam Prasad, for the 
appellant. 

Where several parcels of property are jointly mortgaged to secure a 
mortgage-debt, in the absence of a contract to the contrary each parcel is 
jointly and severally liable for the whole debt due to the mortgagee. If 
one of these parcels is purchased by a person other than the mortgagee, 
it may be sold in execution of the decree obtained by the mortgagee on his 
mortgage. As between themselves each parcel is liable to contribute rabe- 
ably to tbe debt secured by the mortgage {vide s. 82 of Act IV of 1882). 
The parcel purchased by the stranger from the mortgagor as between it 
and other mortgaged parcels was liable to contribute its quota of the 
mortgage-debt apportioned according to the valuation of each of the mort- 
gaged narcels and so was every other parcel mortgaged. 

If the whole of the mortgaged debt was recovered by sale of the parcel 
purchased by the stranger, the owner of this parcel could claim contribu- 
tion from the owners of the other parcels for the sum recovered from it 
in excess of its proper quota, under s. 82 of Act IV of 1882. 

If the mortgagee himself purchased one of the parcels, as owner of 
the parcel purchased, he is bound bo pay to himself the quota of the 
mortgage-debt for which the parcel in question is liable under the rule 
formulated in s. 82 of Act IV of 1882. In such case there is a confluence 
of the estates of the mortgagor and the mortgagee in the same person, and 
to the extent of the quota of the mortgage-debt, for which this property is 
liable, the mortgage is extinguished, the balance of the mortgage-debt 
being still recoverable by the mortgagee. The last paragraph of s. 60 
of Act No. IV of 1882 is based on the same principle. Where the 
mortgagee himself purchases a part of the mortgaged property, the 
remainder of the mortgaged property might be redeemed on payment of 
a proportionate part of the amount remaining due on a mortgage.” 
These propositions are supported by the following cases : — Nawab Azimut 
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All Khan v Ja7oahir Sin,, h (1), Mahtah Singh v. Mhri Lai (2). [287] 
f (3), Sobha Sah V. LuUrjeet (4), Nathoo Sahoo 

o'- (5). Gossycn Luchmce Narain Poori v. Bicram 

bingh 6 , H 2 rdg Narar.i v. Sycd AUaoollah (7). Bisheshar Singh v. La,k 

^ngfi Wh Lnkhmiaas Ramdas v. Jamnadas Shankar Lai 9), Flint v 
Hoxoard (10). 

D ^ Mr. Justice Aikman referred to Maharajah Kishen 

Rertab Sahee Bahadoory. LallaNund Coomar Sinijh Parray (11). Sheonath 
■uoss V. Janki Proftad Siuf/h (12). These cases support the appellant’s 
oontention. A mortj^agee purchasing a part of tlie mortgaged property 
at a public auction with the leave of the Court is exactly in the same 
position as a stranger purchaser. 


The rule laid down in Sunicr a Kuar v. Bhayivant SnKjh (13) is 
based on no principle. On this rule the liability of each parcel of the pro- 

upon who the purchaser is at the public 
auction, whether he is the mortgagee himself or a stranger ; {b) upon the 

fluctuations of the market at the sale of each parcel of the mortgaged 
property. 

In the case, say of a mortgage of ten parcels of property, the amount 
for which the last pai’cel is liable to the mortgagee, would fluctuate with 
the prices fetched by each of the nine other parcels and upon the 
purchaser of the parcel being the mortgagee ora stranger. The true rule 
is the one on which the last paragraph of s. 60 and s. 82 of Act IV^of 1882 
are based. 

The principle upon which the ruling of the majority in the Full Bench 
in Nand Kishore v. Baja llariraj Sinyh (14) is based also supports my case. 

The reason for the rule I contend for is thus explained in N.W.P. 
H. C. Kep. 1373 at p. loO : — 

The reason of this is obvious. The whole estate as to one portion 
of the property has merged in the mortgagee, and the mortgagor, if com- 
pelled to redeem by payment of the whole debt, would have to sue the 
mortgagee for contribution afterwards [288] and thus by two suits 
between the same parties attain the result which, under the law as 
above interpreted, is now attained by one suit.” 

Pandit Madan Moluxn Malaviya, for the respondent. 


JUDGMENT. 


Banerji, J. — This appeal has arisen in a suit brought under s. 88 
of Act No. IV of 1882 for sale upon a mortgage, dated the 3rd of 
November, 1885. A moiety of the mortgaged property was sold by 
auction on 2 1st of November, 1893, in execution of a simple decree for 
money held by other creditors of the mortgagor, and was purchased by the 
mortgagee subject to the above mortgage. Tlie plaintiff’s, who represent 
the mortgagee, seek in tiiis suit to bring to sale the other moiety of the 
mortgaged property for recovery of a moiety of the amount due upon 
fche mortgage. The Court of first instance made a decree in favour of 
fche plaintiffs for one-half of the principal amount of the mortgage and 
dismissed the claim for interest. Upon the appeal of the defendant, who 
represents the original mortgagor, the lower appellate Court dismissed the 

(1) 13 M.I.A. 404. (2) N.W.P.H.O.R. (1867) 88=TAg"ra 882. 

(3) 2 N.W.P.H.O.R. (1870) 4. (4| 5 N.W.P.H.O.R. (1873) 148. 

(6) 16 B.L.R. 303. (6) 4 C.L.R. 294. (7) 4 C 72. 

(8) 6 A. 267. (9) 22 B. 304. 

(10) L.E. (1893) Ch.D. Vol. 11, p. 54. (11) 25 W.R. 388. (12)16 0.132. 

(13) 15 A.W.N. (1895) 1. (14) 20 A. 23. 
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suit. The Court found that the market value of the moiety of the- 
mortgaged property purchased by the mortgagee, if sold as unincumbered 
property, was Es. 3,000 ; that the price paid for it by the mortgagee was 
Es. 1,500, and that the difference between those two sums was equal to 
the amount due upon the mortgage. The Court held that the purchase 
by the mortgagee had thus the effect of fully discharging the mortgage, 
and that the plaintiffs’ claim was not therefore maintainable. The 
correctness of this conclusion has been challenged in this second appeal^ 
and it is contended that the purchase of a moiety of the mortgaged pro- 
perty by the mortgagee extinguished the mortgage debt to the extent of 
one- half only, and not in its entirety. 

The view of the Court below is supported by the ruling in Suinera 
Kuar V. Bhagiuant Singh (l). Having regard to that ruling and certain 
observations contained in the judgments of my brother Blair and myself 
in the Full Bench case of Nand Kishore v. Baja Hariraj Singh (2), this 
case has been referred to a Full Bench. 

In some of the earlier cases decided by this Court, it was held that 
the mei’e fact of the mortgagee buying a part of the mortgaged [289] 
property subject to his mortgage had the effect of totally extinguishing the 
mortgage. This view was dissented from in the Full Bench ruling refer- 
red to above, and it was held that such a purchase has not necessarily 
the effect of fully discharging the mortgage.” To what extent the 
mortgage should be held to have been discharged by the purchase was not 
decided in that case. That question, however, arises in this appeal, and 
is the only question to be determined by the Full Bench. 

It is urged on behalf of the appellants that the price paid by the 
mortgagee for the portion of the mortgaged property purchased by him is 
not, in the absence of fraud, a material factor in determining the extent of 
the mortgage debt which is extinguished by the pui'chase, and that in 
each case the amount by which the mortgage debt is reduced, is that 
portion of it for which the property purchased was proportionately liable. 
After careful consideration I am of opinion that this contention is valid. 

When several parcels of property are mortgaged to secui’e one debt, 
every parcel is liable to the mortgagee for the whole amount of the debt ; 
but as between themselves each parcel is liable, in the absence oi a con- 
tract to the contrary, to contribute to the debt in the proDortion which 
its value bears to the value of the whole propertv comprised in the mort- 
gage. This is thex'ule enunciated in s. 82 of the Transfer of Property Act, 
1882. The primary liability on each of several properties included in a 
mortgage being thus a proportionate share of the mortgage debt, every 
person who purchases one of those properties incurs a liability to that 
extent. There can be no doubt that if persons other than the mortgagee 
purchase different parcels of the mortgaged property, their liability, 
inter se, is, as stated above, proportionate to the relative value of the 
property purchased by each of them, and it is immaterial what price was 
paid for it. If any such purchaser has to discharge the whole of the 
mortgage debt, he is entitled to claim contribution from the owners of the 
remainder of the mortgaged property, and this right subsists even if the 
price of the parcel purchased by him was grossly inadequate, and the differ- 
ence between that price and the actual market value of the property 
was in excess, not only of the amount of the proportionate liability 
of the property, but also of the whole amount [290] of the mortgage 


(1) 15 A.W.N. (1896) 1. 


(2) 20 A. 23. 
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debt. For intibauce, if throe parcels of property, each of the value of Rs. TjOG, 
are mortgaged to secure a debt of Rs. 300, each parcel is liable for Rs. 100. 
If one of them be purchased at auction for Rs. 50 and tlio purchaser be 
oompelled to discharge tlie mortgage, lie would be eiiritled to claim from the 
mortgagor or purchasers of the other two parcels Rs. 200, the amount for 
which those parcels were liable, although he himself benefited immensely 
by his puichase. Tlie aoov'ois no doubt an extreme caso» bui*. is not 
one which is wholly inconcoivabie. In sucli a ciso the price paid by the 
purchaser is never taken into aciiount, and it has never been held that 
any equities exist as Irotween him and tlie mortgagor or the Durcliasers of 
the remainder of the mortgaged property. Upon tliis point there is no 
controversy. 

Does the case become different if the purchaser of a part of the 
mortgaged property be the mortgagee himself/ Wiien he buys a portion 
of that property, tlie rights of the moitgagee and the mortgagor, as regards 
the portion purchased, liecome vested in the same person, anff tlie result 
is that a part of the mortgage debt is wiped out by reason of this fusion of 
interests, and the balance only is recoverable from tbo remainder of tlie 
mortgaged property. It is in consequence of this confluence of interests 
and the discharge of a portion of the mortgage debt, that upon the mort- 
gagee purchasing a part of the property, the integrity of the mortgage is 
broken up. and the mortgagee is not allowed to recover the whole amount 
of the debt from the remainder of the property. As has been already stated 
each parcel of the morbgaf ed property is liable for the delit rateably to its 
value. Therefore when the rights of the mortgagee and the mortgagor 
become vested in the same person, only so much of the debt can be held to 
have been discharged as was proportionate to the value of the property in 
respect of which the conHueuce of rights takes place. There apj cars to be 
no ditference in this respect between the case of a purchase by a stranger 
and that of a purchase by the mortgagee. When the mortgagee buys at 
auction the equity of redemption in a part of the mortgaged property, all 
that the mortgagor or other person interested in the remainder of 
the mortgaged property can claim is, that he should not be placed in 
[291] a worse position than tha”. in which he would have been had the 
purchase been made by an outsider : tliac is to say, that the property in 
his bands should not be rendered liable for a larger amount than tlie sum 
with which it would have been chaigeahle in the case of a purchase by a 
stranger. In the latter case, if the mortgagor or otiier owner were com- 
pelled to discharge the whole of the debt he would be entitled to contri- 
bution from the purchaser rateably to the value of the property purchased 
by him. In the case of a purchase by the mortgagee there appears to be 
no reason why the mortgagor or his representative should be allowed 
anything beyond a right to have his liability reduced to the same extent 
as in the case of a purchase by an outsider, and this seems to be the only 
equity bo which he is entitled. It has been held by the Privy Council in 
Mahabir Pershad Singh v. MacJiaghten (1), that a mortgagee who buys 
the mortgaged property at auction with the leave of the Court is not a 
trustee for the mortgagor, and is in the same position as any independ- 
ent purchaser. As against the mortgagee, therefore, no higher equity 
exists in this respect in favour of the mortgagor than that which exists 
against any other purchaser. These considerations were overlooked in 
the case of Sumera v. Bhagtvant (2), and in my judgments in Chunna Lai 

(1) 10 C. 682. (2) 15 A.W.N. (1895) 1. 
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V. Anandi Lai (1), and Nand Kishore v. Baja Hariraj Singh (2). When 
the mortgagee buys at auction the equity of redemption in a part of the 
mortgaged property for a grossly inadequate value, it no doubt appears at 
first sight that an injury has been done to the mortgagor, and that the 
mortgagee has taken advantage of liis position. That was the case in 
Samcra v. Bkagioant (3). But where no fraud has been perpetrated and 
no undue advantage has been taken by the mortgagee, and he has pur- 
chased the equity of redemption in good faith, like any other independent 
purchaser, there is obviously no reason for placing him in a worse position 
than any other purchaser. 

In Natcab Azimut Ali Khan v. Jawahir Singh (4), where the mort- 
gagee had purchased a part of the mortgaged property, their Lordships of 
the Privy Council observed that the proportion of the debt chargeable on 
each village ought to vary [292] according to the actual value of the 
village, and the plaintiff in that case was allowed to redeem the village 
Hosseiopore purchased by him uo >n payment of the proportion of the 
mortgage debt thus chargeable on his village. The actual value paid by the 
mortgagee for the villages purchased by him was not taken into account. 

In Mahtab Singh v. Misri Lai (5), this Court held in a case similar 
to the case cited above that each purchaser, including the mortgagee, had 
** bought subject to a proportionate share of the burden,” and that the 
plaintiff was entitled to redeem the village purchased by him on payment 
of such portion of the mortgage debt “as is proportionate to the relative 
value of the mortgaged “properties.” 

The case which mos^ resembles the present is that of Lakhmidas Ram- 
das V. Janmadas Shankar Lai (6). In that case three properties were 
mortgaged to the plaintiff for Rs. 90. In execution of a simple decree for 
money the equity of redemption in one of those properties, namely, a house, 
was sold by auction and purchased by the nlaintifl -mortgagee for Rs. 2-2. 
Ho sold it to one Francis for Rs. lOO. and subsequently brought his suit to 
recover Rs. 90, the whole of his mortgage money, by sale of the two remain- 
ing properties. The suit was dismissed by the Court of first instance, on the 
ground that the plaintiff had realized Rs, 100 by the sale of the property 
purchased by him, and that therefore nothing was due. Farran, C. J., 
held “that the plaintiff, when he purchased the equity of redemption in 
“ the house, purchased it subject to its due proportion of the mortgage 
“debt. That portion of the mortgage debt thus ceased to exist, aod the 
“ plainuff's right as mortgagee to recover the money secured by his 
“ mortgage was reduced to that extent. What proportion of the mort- 
“ gage debt was thus wiped out depends upon the proportion of the value 
“ of the house to the value of tbe rest of the mortgaged properties.” This 
“ is an instructive case, aod shows that the price paid by the mortgagee 
is not to bs taken into account in determining the extent of the mortgage 
deb'j discharged by the purchase made by the mortgagee. Upon further 
consideration, I am of opinion that the rule laid down by the Bombay 
[293] High Court is the true rule, and that when the mortgagee buys 
at auction the equity of redemption in a part of the mortgaged property, 
such purchase has. ij the absence of fraud, the effect of discharging and 
extinguishing that portion of the mortgage-debt which was chargeable on 
the property purchased by him, that is to say, a portion of the debt 
which bears the same ratio to tbe whole amount of the debt that tbe 


(2i 20 A. 23. 
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case whether the sa.De result wirUusue if the 

“ T^eTel" eVvaW , 1 “ 

reS x;‘'s,st 

As the mortgagee in this case purchasei a moiety of the raort'‘a<‘ed 

on?v'a„''i h" °f 

sri Jofth ^ ^ ‘'° ‘■®“''®‘' '''‘® other moietv bv the 

sale of the remainder of the mortgaged property. The Court of hist iu- 

Tbrn^in^ff l^hem a decree for a half of the principal mortgage amount, 
iheplamtiefs submitted to that decree and did not appeal. Thev are not 
therefore entitled to a decree for a larger amount than that decreed to 
them by the first Court. T..e result is that I would allow this appeal 
with costs, sec aside the decree of the Court below with costs, and restore 
the decree of the Court of first instance. 

SXRACHEY, C. J.— I concur in the judgment of my brother Banerii. 
Knox, J. — I also concur. 

Blair, J. — I also concur. 

Borkitt, j, — I am of the same opinion. 

Airman, J. — I also concur in the judgment of my brother Banerji. 

Appeal decreed. 


22 A. 294=20 A.W.N. (1900) 82, 

[294] APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justice Banerji. 


IsHRi Prasad Singh (Plaintiff) v. Lalli Jas Kunwar 

and another (Defendants)." 

Lalei Jas Kunwar and another (Defendants) v. Ishri 
Prasad Singh (Plaintiff).^ [3rd April, 1900.] 

Act No. I of 1872 [Itidian Eoxdence Acti, ss. 65 and 90— Presumption as to ancient docu. 
nients— Destruction of original — Presumption applied to certified copy—Renulotion 
No. HI of lQ0 ^,s. -HI - Disqualified proprietor— Procedure preliminary to tahinq 
estate wider the Court of Wards - Procedure prescribed by the regulation to be 
strictly folloiced, 

Deld th'it the presumption allosved by s. 90 of the Indian Kvidonce Act, 1872 
m^y be applied whore tbe original of 4 document sought to be proved has been 
destroyed and only second^fv evidence of its contents in the shape of a certified 
copy IS available. KhelUr Chunder Mookerjeev. Khetter Paul Sreetcrutno U) 
followed. ’ 

The procedure prescribed by Regulation No. LII of 1803 for disqualifyiug pro- 
prietors and taking their estates undc-r tbe Oourc of Wards must be strictly 
followed in order that the disabilities incident to tbe status of a disqualified 
proprietor may ensue. Mohummud ^ahoor Alt Khan v. Mussuviat Thakoorani 
Rutta Koer i5). referred to. It is incumbent therefore upon one seeking to dispute 

Ufa h Appeal Nos. 129 and 127 of 1893 from a decree of Maulvi Muhammad 

***2uar Hasan, Subordinate Judge of Mainpuri. dated the2l8t February 199H. 

(1) 10 0. 1036. (2) 11 C. 718. (3> 16 C. 692. 

(41 6 C. 886 = 6C.L.R. 199. (5) 11 M.I.A. 469. 
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an adaption on the ground that the person making it was a " disqualified pro- 
prietor ” to show that all the procedure necessary to make such person a disquali- 
fied proprietor was carried out according to law. 

[F.. 12 Ind. Cas. 453 = 21 M.L.J. 981 (982); R., 8Ind. Cas. 353 (354) = 93 P.R, 1910 = 

186 P.L.R. 1910=128 P.W.R. 1910; 7 M.L.T. 117.] 

The facts of this case, so far as they are necessary for the purposes 
of this report, appear from the judgment of the Court. 

Pandit Moti Lai, for the appellant in No. 127, respondent in No. 129. 

Mr. D. N. Banerji, Pandit Sundar Lai and Babu Jogindro Nath 
Chaicdhri, for the respondents in No. 127, appellants in No. 129. 

JUDGMENT. 

Strachey, C.J., and Banerji, J. — The plaintiff in this case claiming 
to be the nearest reversioner to the estate of Thakur Chaturbhuj Singh, 
deceased, sues for declaratory relief in respect of certain acts done by 
Thakurain Mahtab Kunwar, widow of [295] Chaturbhuj, by Lalli Jas 
Kunwar, his daughter, and by the second defendant Thakur Umrao Singh. 
The acts complained of are : — 

(1) a transfer made about the year 1850 by the widow Mahtab 
Kunwar of two villages belonging to the Kotia estate left by Chaturbhuj, 
namely, Ajaibpur Rakhauli and Ahmadpur Madha, in favour of her 
daughter, the defendant Lalli Jas Kunwar ; 

(2) a transfer made by Lalli Jas Kunwar on the I8th February, 
1876, during the lifetime of Mahtab Kunwar, of the same two villages, in 
favour of Mohinder Kunwar, the deceased wife of the second defendant, 
who is in possession of them by inheritance from her; 

(3) an entry obtained by Lalli Jas Kunwar after Mahtab Kunwar’s 
death in April, 1889, of her name in the revenue records in respect of two 
other villages of the Kotia estate, namely, Khairgarh and Noner, upon the 
allegation that they formed part of her stridhan ; 

(4) a denial by the defendants in their written statements filed on 
the 23rd August, 1892, in a suit brought by the present plaintiff in the 
Court of the Subordinate Judge of Agra, of the plaintiff’s title as next 
reversionary heir of Chatarbhuj to succeed to the Kotia estate as absolute 
owner after the death of Lalli Jas Kunwar. 

The reliefs claimed by the plaintiff are : — 

(1) A declaration that he is the next reversionary heir of Chaturbhuj 
Singh in respect of the whole Kotia estate. 

(2) A declaration that the transfer by Mahtab Kunwar in favour of 
Lalli Jas Kunwar of Ajaibpur Rakhauli and Ahmadpur Madha was void 
and inoperative as against the plaintiff beyond the life-time of Lalli Jas 
Kunwar. 

(4) A declaration that the four villages named in the plaint are not 
the stridhan oi Lalli Jas Kunwar, and that she has no right to make a 
transfer of them beyond her life- interest. 

The defendants raised various pleas, for the most part of a technical 
character, and to two of which it is unnecessary to refer. Their maid 
pleas were (1) that the plaintiff was not the nearest reversionary heir of 
Chaturbhuj Singh, and was therefore not entitled to bring the suit ; (2) 
that, in any event, the first prayer of the plaint for declaration of his rever- 
sionary title was [296] not maintainable; (3) that the suit was barred 
by limitation ; and (4) that the four villages named in the plaint formed 
part of the defendant Lalli Jas Kunwar’s stridhan. 
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The Court below has held, first, that the first praver of the plaint 
must be refused on the ground that no suit would lie for sucli a declara- 
tion as prayed therein ; aecondly, that the second prayer of the plaint was 
bari^d by art. 125 of the second schedule of the Limitation Act. 1877 ; 
thirdly, that the villages Ajaibpur Rakhauli and Ahmadpur Madlia were 
given to Lilli Jas Kunwar on her marriage as dowry, and therefore cons- 
stitute her fourthly, that as regards all the properties left by 

Ohaturbhuj Singh other than Ahmadpur Madha and Ajaibpur Rakliauli, 
the plaintiff was entitled to the declarar-ion claimed in the third prayer of 
the plaint. nani‘dy, that Lalli Jas Kunwar had only a life-interest and 
not any ahenahlo absolute interest. The rest of the claim was dismissed. 
From this decision both parties have appealed, and we have lioard the 
two appeals together. First appeal No. 127 of 1898 is tlie apoeal of the 
plainuff. hirst appeal No. 129 of 1898 is the appeal of the defendants 
Jdoth appeals may be disposed of in one judgment. 

poinL tbe Court below apnarentlv holds that 
the plamtifi has. during the lifetime of Lalli Jas Kunwar. only a contin- 
gent interest as reversioner, and not a vested interest sufficient to suiiport 
a suit fora declaration under s. 42 of the Specific Relief Act 1877 In 
support of this view the Subordinate Judge refers to Flnnshutti Kcrain 
V. Uhri Dili hocr (l)and Grceman Shighv. Wahari Lall Singh (2b In the 
view which we take *4 the case, it is not necessary for us to decide or 
discuss this point. It is cHllicult to say upon what grounds the Suborcli- 
nate Judge has made the declaration contained in the decree as to the 
villages left by Chaturljhuj Singh other than cliose mentioned in the plaint. 
It is cle ir from the plaint that those other viUage.s wore only included in 
the suit in reference to tlie first prayer which the Court below has 
disallowed. No cause of action is disclosed by the plaint in reference 
to those other villages either as regards the alienations mentioned in 
|,297J paragiaphs (4J and (G) (as to which the suit lias been dismissed as 
timedmrredi, or as regards the allegation as to ihe plaintiff not 
alleging that Lalli Jas Kunwar ever claimed as her strid/inn any villages 
besides the villages named in the plaint or in paragrauh (18) of the written 
statement. Upon the view taken by the Subordinate Judge it appears to 
us that he ought, to have dismissed the suit, except to the extent of a 
declaration that the villages Khairgarh and Noner were not the siridhan 
of Lalli Jas Kunwar. 
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In the argument of these appeals, as in the Court below, the main 
question discussed lias been whether the plaintiff is tbe nearest reversioner 
to the estate of Cliaturbhuj Singh so as to entitle him to maintain a 
declaratory suit impeaching the acts of the widow and the daughter. 
There can be no question, having regard to the rulings of their Lorefships 
of the Privy Council, that if he cainiot show this the whole suit must fail. 
In the plaint he claims tliar. he stands in that relation to Chaturhhuj 
Singh by virtue of two adoptions, — first, an adoption of his father Har 
Narain Singh, secondly, an adoption of Chaturhhuj Singh himself. He 
further contends that, even if neither of those adoptions is held oroved, he 
is still, with reference to the genealogical table annexed to the plaint, 
the nearest reversioner to the estate of Chaturhhuj Singh. 

In reply to the suit, the defendants in their written statements deny 
both adoptions, deny the genealogical table asserted by the plaintiff, and 

set up a different genealogical table of their own. It is, of course, for the 



(1) 6 0. 512 = 4C.L E. 6U. (2)8 0.12. 
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plaintiff to prove the adoptions and the genealogical table upon which his 
title to sue as nearest reversioner is based. 

To explain the plaintiff’s case as to the relation in which he stands 
to Chaturbhuj Singh, we may for the present assume the correctness of 
the genealogical table found to be correct by the Subordinate Judge, and 
printed in his judgment at page 45 of the paper book, and which does not 
entirely adopt either the pedigree set up by the plaintiff or that set up 
by the defendants. According to the plaintiff, Cbaturbhuj Singh, who 
was the son of Bhup Singh in Harkishen Das' branch of the family, 
\Yas adopted to Sundar Singh in the branch of Eaja Earn, brother of 

[298] Harkishen Das, by Sundar Singh’s widow, at Kunwar, about the 
year 1831. He further alleges that his own father, Har Narain Singh, 
also in the branch of Harkishen Das, was adopted to Bhagwan Singh, a 
member of Eaja Eam’s branch, by Bhagwan Singh’s widow, Dhan Kunwar, 
in 1829. If both these adoptions are proved, the result would be to make 
Chaturbhuj Singh and Har Narain Singh, the grandson and great-grand- 
son respectively of two brothers Kishen Singh and Jawahir Singh, 
grandsons of Eaja Earn, brother of Harkishen Das. As there are 
admittedly no other persons living who are descended from Kishen Singh 
or Jawahir Singh it follows that the plaintiff, as the son of Har Narain 
Singh, would be the nearest revei'sioner to Chaturbhuj Singh, whose 
widow, Mahtab Kunwar. made the alienation first complained of in the 
plaint, and whose daughter, the first defendant, Lali Jas Kunwar, is 
in possession of the bulk of the estate. As already stated, however, the 
plaintiff further contends that even if neither adoption is proved, there 
would still be no nearer reversioner than himself to Chaturbhuj Singh, 
and that, therefore, his declaratory suit would still be maintainable. He 
seeks to prove this by the genealogical table annexed to the plaint. 
One of the respects in which that fable differs from the table accepted as 
correct by the Subordinate Judge is that the plaintiff denies that Pahar 
Singh was a son of Harkishen Das, and consequently denies the relation- 
ship of Chaturbhuj Singh of all the descendants of Pahar Singh. If, as 
the defendants contend, and as the Subordinate Judge finds, Pahar Singh 
was a son of Harkishen Das, then admittedly there are several persons 
who would be nearer reversioners than the plaintiff to Chaturbhuj Singh; 
for instance, the grandsons of Arjun Singh, son of Pahar Singh, and the 
second defendant Umrao Singh, who is tlie great-grandson of Pahar 
Singh’s son Madho Singh. 

The defendants contend that Har Narain was descended, not as 
alleged by the plaintiff, from Mandhata, a son of Harkishen Das, but from 
Sartaj Singh, an uncle of Harkishen Das, and that Mandhata diedchildless. 
The result of that would be that the plaintiff would be much more distantly 
related to Chaturbhuj Singh than several other persons. We need only 
say that the Court below has found that Har Narain was, as the plaintiff 

[299] asserts, descended from Mandhata, and that as to this we see no 
reason to disagree with the decision which has hardly been disputed in 
the appeal before u^. The defendants also contend that Harkishen Das 
had a brother Hansram, whose descendants would also be nearer to 
Chaturbhuj Singh than the plaintiff’. In the view which we take of the 
case, it is not necessary for us to decide that point. 

The result of these opposing contentions may be shortly stated thus. 

If the plaintiff succeeds in proving both the adoptions alleged by him, he 
establishes his position as the nearest reversioner to Chaturbhuj Singh. 

If he proves the adoption of Har Narain Singh only, the suit must fail, as in 
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zr:” “* »> 

reversioner to Chaturbhui Kin«b in fV' ^ *-^0 nearest 

was, then, as stated abovo, several of the clesconcUnts of PahaA’i °l'’ 'n 

be nearer to Chatnrbhuj Si„sh thar, the plain ff if ^ hr '™ ’ 

nether of the adoptions then ho can onlyfuceoll hv n If nf tl 1 f r;: 
Singh was not a son of Harkishen Uas. • ' fi ciiat i ,!,hai 

We will consider in turueacli of the two alle"prl i.lorf.p,. . i . 

s Ltf ^ suiiordinatr,dge, :.foi ff 

that It was proved to liave taken place in fact, and also that it was f fh 

sXZaT i 1 "■" ought not to dissent f on ' tie 

Suboid nate Judg-c s finding, winch is confirmed by materials w>,icl, were 

not before the Court below. The earliest documents hearim. on ihe 

question are a group of three purporting to date from about Hm time of 

adoption itself. The first is an agreement purporting to ho c.xeciited by 

Dhan Ivunwar, and bearing her seal, on the i>na December. ],S20 ft 

states that she has for the preservation of the estate adopted as her 

son Har Narain, sou of Sarup Singh, and adds that the document 

has been written by way of an [300] agreement and of a deed oi 

adoption The second is a document, dated 3rd December IS'^O 

by which Sarup Singh, the natural father of Har Narain Singh states 

^at he has of his own accord given his son Har Narain Isin-di to 

Dhan Kunwar, and that she of her own free will adoptei tho%aid 

son as her own, and inaoe him a substitute for a real son in t-nunfarf- 

Z , •w-'i h •" .s, 


ihu r,„ a.,.>i.dsi,.,,;Z'SZta„-;rZ 

in her possession and mane iiim owner theivof Tlip twn t 

bear the sale of a KaH and the attestations of''lf;:rfuf 

zamindars and others. All three documents obviously are of -reat a'>e’ 
and It lias not been disputed that they were produced from proper ou 3 tod°v’ 
Apart from the general evnlence contesting the adoption of Har Nmain 
bingh, no serious argument was addressed to us to sliow that thoso 
documents were not genuine. We agree with the Subordinate .Judge 
m accepting them as genuine, and we base this conclusion partly on 
the absence of suspicious circumstances in the doounionts themselves 
and partly on the corroboration which, in our opinion, they derive 
irom other documents to which wo shall presently refer The finst 

thrsb°/l ei idence is an order passed by the Collector of 

foiw f ’“^i ■ °h‘ ‘ 1829. that is, on the day 

loiiowing that on which the instrument executed by Dhan Kunwar 

purports to have been made. The order recites that Dhan Kunwar 

widow of Thakur Bhagwan rfmgh, intends to adopt the son of Thakur 

Sarap Singh, and that as the ilaka is, hv sanction of the Commissioner 

of 18nq'° ‘>■^'1, under s. 37 of Regulation No. DII 

the oLT adoption without the .sanction of 

“0 Court of Wards. The order goes on to direct that a copy of 
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the proceedings should be sent to the Magistrate of the Etaw^ District, 
in which the lady lived, asking him to prevent the said Musammat 
from adopting the son of the Thak-ur aforesaid ; that a parwana be sent 
to the Thakurain aforesaid containing the nforesaid particulars , and 
rSOl] that a parwana be sent also to Maulvi Muhammad Azam Kaziof 
pargana Ferozabad, preventing him from affixing the seal to thehiba^-^ 
(deed of «ift &c.) at the request of the aforesaid Musammat. At the 
hearing of* the appeal we admitted this document in evidence on the 
application of the defendants, ^riders 568 of the Code for the reasons 

stated in our order of admission. What authority the 

ask the Ma**istrate to nrevent the adoption, or to forbid the Kazi to affix 
the seal it would be difficult to say. and it is unnecessary to discuss. Ibe 
Collector as an Officer of the Court of Wards, would no doubt consider it 
his official duty to warn Dhan Kunwar against making an adoption 
without the sanction of the Court of Wards, which he believed to be 
required. The document is o( importance as showing that the Collector 
then treated Dhan Kunwar as contemplating the immediate adoption 
of Har Narain Singh. There is on the record a document, dated 
13th December, 1829. described as “application of Jugul Kishore, 
“Sazawal. tahsil Narkhi. etc.,” upon which there is an order dated the 17bh 
December. 1829. by the Collector, directing that a letter be written to the 
members of the Court of Ward^t. The report sets forth, upon hearsay 
information, that Dhan Kunwar l-ad adopted a boy whose description 
obviously answers to Har Narain Singh, but we have discarded the docu- 
ment as evidence of the facts therein stated, partly becmse the informa- 
tion is merely iieirsay and partly because there is nothing to show that 
the report was made by the Sazawal in the execution of any official duty, 
but we think it may be referred to as explaining the official order <>f 
Collector, which shows that the Collector on the I7bh December, 1829, 
reported to the Court of Wards, who would be interested in any such adop- 
tion information to the effect that it had actually taken pace. At the hear- 
ing of the appeals we also admitted in evidence, for reasons stated m our 
order of admission, an order of the Collector, dated 3rd July, 1830. This is 
described as a “Precept to Thakur Sarup Singh, ancestor of Har Narain 
“ Singh, adopted son of Musimmat Dhan Kunwar, zamindar of Katgi, 
pargana Ferozabad.” The order reminds Sarup Singh (who, it will be 
remembered, was the natural father of Har Narain Singh), that at the time 
when Dhan [302] Kunwar adopted Har Narain Singh and made a gift 
of her zamindari property in his favour, an agreement had been made with 
Sarup Singh for the satisfaction of debts due to creditors. It calls uoon 
him to submit an explanation shewing why he had not performed 
the promise on which he had given his son in adoption to the said 
Musammat* We have also admitted in evidence, under s. 568 of the 
Code, an official letter addressed by the Commissioner of the Agra 
Division to the Sadr Board of Revenue, dated the 16th of February, 
1831 to which we shall more fully refer presently. In that report 
Har Narain is referred to as the boy “ whom the Thakurain had adopted 
“ wifhout authority and consequently illegally, after the estate had been 
“ taken under the Court of Wards.” Lastly, there is a petition by Dhan 
Kunwar to the Collector of Pharah, dated the 23bh September, 1831, 
dealing principally with her disputes with Sumer Singh — disputes to which 
we need not at present more particularly refer. In that petition 
Musammat Dhan Kunwar sets forth that she had adopted Har Narain 
Singh from Samp Singh “in 1829 by going through the adoption 
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ceremonies according to Hindu law.” To this extent we tiiinlc that the 
statements in the petition may be accepted as true, more especially as tlie 
petition refers to official applications and proceedings in which the 
adoption was asserted, wiiich, owing to lapse of time and destruction of 
records during tlie Mutiny, are not now forthcoming, but wiiich Dhan 
Kunwar in 1B29 would liardly have ventured to refer to if tliey had not 
been in existence. On behalf of the defendants it was objected tliat this 
document was not properly proved to have been executed by Dhan 
Kunwar. The document is a certified copy purporting to be a copy of an 
original petition of Dhan Kunwar, dated the 2Wth yeptemher 1831. Tlie 
copy purporb-i to have been granted on the 20bli October 1831. It 
was filed in the Court below on behalf of the plaintiff. It is common 
knowledge, of which we are entitled to take notice, tliat the original 
records of the Agra Division were destroyed during the Mutiny of 1807, 
and therefore under s. 56, cl. (c) of the Indian Evidence Ac, the copy 
is admissible as secondary evidence of the original. Under s. 90 we 
may presume that the document was duly executed bv Musammat 

[303] Dhan Kunwar. To this it has been objected that s. 90 does not 
apply so as to warrant the presumption in question, where the original 
document is not produced in Court, and in support of this argumeut great 
stress is laid upon the word '‘produced " in the section. In Khetter 
Chtinder Mookerjen v. Khetter Patti Sreeterutno (1) Mr. Justice Wilson 
applied the presumption of s. 90 to a copy of a document which had been 
lost and was more than 30 years old, and in reference to the argument 
based on the words “ is produced, ’ saul, “ I do not think the use of these 
“ words limits the operat-ion of the section to cases in which tlie document 
“ is actually produced in Court”. Although the matter is not free from 
doubt, we think tliat we should follow this ruling, and under s. 90 of the 
Evidence Act. presume the genuineness of the petition of Musammat Dhan 
Kunwar. We have excluded from consideration a docum-^nt referred to 
by the Subordinate Judge, which purports to boa writfen statement, dateJ 
the 9th of November, 1885, filed by Har Narain Singh as defendant in a 
suit brought in the Court of the Munsif of Agra, by one Parasram Singh 
against Mahtab Kunwar, Har Narain Singh and others. That written 
statement has not been proved to our satisfaction as a written statement 
made bv the Har Narain Singh whose adoption is in question in this 
case. 

The documents which we have just considered strongly corroborate 
the documents of 1829 in regard to the adoption of Har Narain Singh, 
and satisfy us that he was in fact adou^ed by Dhan Kunwar in December, 
1829, The next question to be considered is whether that adoption was 
a valid adoption in law. This question has been discussed from two different 
points of view. In the hrst place, it was contended on behalf of the defend- 
ants that at the time of the alleged adoption, the estate left by Bhagwan 
Singh was under the management of the Court of Wards ; that by s. 37 of 
Regulation No. LI I of 1803, it was enacted that “no adoption by dis- 
** qualified landholders shall be deemed valid without the previous consent 
“ of the Court of Wards, on application made to them through the Collec- 
tor” ; and that inasmuch as there is no evidence of any sanction having 

[304] been given by the Court of Wards to the adoption of Har Narain 
Singh by Dhan Kunwar (who, it is contended, was a “disqualified 

landholder” within the meaning of the Regulation), that adoption, if it 
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took place, was invalid. The Court of Wards spoken of in s. 37 is shown 
by s. 2 to be the Board of Revenue. Now in regard to this argument, we 
are satisfied that at the time of the adoption the estate then held by Dhan 
Kunwar was, as a matter of fact, in the possession of the Court of Wards. 
We think this is the only possible inference from the Collector, Mr. Deeds’ 
orders of the 3rd and 17th December 1829, from his precept to Sarup 
Singh of the 3rd July 1830, and from the Commissioner’s letter to the 
22 A. 294- Board of Revenue of the 16th Febniary 1831. The same official docu- 
20 A.W.N. ments further show, in our opinion, that the adoption was n^t sanctioned 
(1900)82. by the Board of Revenue. But the further question arises whether the 

possession and management of the estate was not only in fact, but also in 
accordance with law, assumed by the Court of Wards. Unless that question 
is answered in the affirmative, s. 37 of the Regulation would not anply, 
and the adoption would not be invalidated by the absence of such sanction 
Now the legal requisites of an assumption by the Court of Wards of the 
possession and management of an estate are set forth in the Regula ion. 
The landholder must be a “ disqualified landholder ” within the meaning of 
s. 3, and under ss. 8 and 9, where the landholder is a female, the procedure 
prescribed is for the Board of Revenue, upon the report of the Collector, 
to take the estate under their care, and to report the circumstance to 
the Governor-General in Council, to whom the power is reserved of 
exempting any female oroprietor from the operation of the Regulation. In 
Mohummud Zahoor Alt Khan v. Mussumat Tkakooranee RiUta Koer (1) 
decided under the Regulation, their Lordships of the Privy Council held 
that “ the provisions of such a law should be strictly pursued in order 
“ to effect the disqualification of any particular person," and that it must 
not be assumed that a female proprietor was necessarily a disqualified 
person from the estate being in fact under the charge of the Court of 
Wards. They added, “ under this Regulation the Collector is to report a 
[305] female proprietor as disqualified to the Board of Revenue, and the 
“ Board of Revenue, in their capacity of a Court of Wards, are to report 
“ that they have taken the estate under their charge to the Governor- 
“ General in Council, so as to enable him to exercise his discretion of 
“ exempting her from the operation of the Regulation. Nor are these 
“ mere forms. They are necessary preliminaries to the disqualification 
“ of a female." Their Lordships comment on the fact that thi decisions 
of the Courts below were based exclusively on the ground that the 
estate was in the custody of the Court of Wards, and that “ the 
“ question whether any formal report was ever made of Rattan Koer 
“being a disqualified female was left wholly unnoticed." In that case 
their Lordships agreed with the Courts below in finding that, except 
for the period of the Mutiny, the Court of Wards was continuously in 
the actual possession of the estate from the year 1811 to August 
1862. We think that it follows from this decision that it rests upon one 
seeking to invalidate an adoption by reason of the provisions of s. 37 to 
give strict proof, not only that the estate was in the actual possession of 
the Court of Wards, but that the necessary legal preliminaries to the dis- 
qualification of the female proprietor had regularly taken place. Now 
upon this point the letter of the Board of Revenue to the Commissioner 
of the Agra Division, dated the 1st March 1831, is of the utmost 
importance. In that letter the Board state, “ as the property has been 
managed for 10 years by the Thakurain, and it was not proposed to place 
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it under the Court of Wards until her affairs had fallen into such a state 1900 
of confusion us co render it iinpri>l>able that the interference of the Court April 3, 

could bo productive of any good effect, the Hoard consider the order 

passed by the late Commissioner, under date the 2oth Juno 1829, to Appel- 
have been both injudicious and irregular. — injudicious for the reasons L.VTE 
above stated, anil irregular inasmuch as the Commissioner was not com- CiViL, 

petent of his own authority to place the estate under the management of 

the Court of Wards.” Again : “ Under all circumstances it apiJoars to ^2 A. 294 = 
the Board that any further interference in the affairs of the estate hy the ^ W.N. 
officers oi Government ought to ho carefully avoided, and tint tlie orders 82. 

‘of the life Commissioner should be considered of no effect, as haviug 
“ [306] been issued without duo authority.” That statement made by 
the Board of Revenue — the Court of Wards itself — sliows that r.ln; estate 
was taken under the marjagement of the Court of Wards irregularly and 
without proper authority, and in disregard of the provisions of the Regula- 
tion which tlie Privy Council hold must he strictly pursued. Against 
this it has been conten led on behalf of the defendants that notwith- 
standing this statement, the Commissioner had, independently of the 
Board of Revenue, authority to take the estate under the management 
of the Court of Wards. That contention is based upon the provisions 
of Regulation I of 1829, constituting Commissioners of Revenue in 
certain specified divisions, including Shahabad. and upon s. 4, which 
provides that “the said C«>mmissioners shall, until otherwise specifically 
“ provided by law, possess and exercise within the several districts uom- 
“ prised in their respective divisions, the I'owers and authority now 
vested in the Board of Rev enue and Court of Wards, subject to the 
“ control and direction of a Sadr or Head Board to be ordinarily sta- 
“ tioned at the Presidency, unless otlierwise directed by the Governor- 
*“ General in Council and to such restrictions and provisions us the 
“Governor-General in Council or the said Board with his authority or 
“ sanction may prescribe.” That section expressly reserves the control 
and direction of the Board of Beveniie as Court of Wards, and suiijects 
the action of the Commissioners to restrictions and provisions prescribed 
by the Board of Revenue. The letter of the Board to which we have 
just referred is an explicit statement by the controlling authority that 
the Commissioner ought not to have taken the estate under management 
without reference to them, and that such taking over was in fact con- 
trary to their intention. It is impossible after the lapse of so many 
years to ascertain what were the directions prescribed by the Sadi* 

Board of Revenue to its subordinate in connection with estates under the 
Court of Wards. But it must, we think, be presumed that the Board, in 
1831, correctly interpreted the relation in which it stood to the Com- 
missioner, aud had sufficient grounds for condemning as it did the 
assumption of the management of Dhan Kuuwar’s estate as 
unauthorized and illegal. At all events so much doubt is thrown [307] 
upon the matter that, particularly in the absence of further evidence 
as to the circumstances in which the Commissioner acted, we think it 
impossible to hold that the proof required by the Privy Council in such 
matters has been given in this case. That being so, the defendants have, in 
our opinion, failed to establish that the adoption of Har Narain Singh was 
invalid by reason of ths provisions of s. 37 of Regulation LII of 1803, and 
it is unnecessary for us to consider the argument addressed to us by Pandit 
Moti Lai as to the construcoion aod effect of that section assuming it to 
3-Pply. So far therefore as the Court of Wards is concerned, we see no 
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reason to doubt the validity of the adoption of Har Narain Singh by Dhan 
KuDwar in 1829. 

[Only so much of the judgment is here printed as deals with the 
points refeiTed to in the head-note. After discussing several other ques- 
tions raised in the appeal, their Lordships finally dismissed the plaintiff’s 
suit, holding that he had failed to establish the position necessary for his 
success. — Ed.] 


22 A. 307=20 A.W.N. 119001 73. 

APPELLATE CIVIL. 

Before Sir Arthur Strackey, Kt., Chief Justice, and Mr. Justice 

Banerji. 


Muhammad Askari {Plaintiff) v. Radhe Ram Singh 
AND OTHERS (Defendants) f [Sth April. 1900.] 

Act No. IX of IHI 2 {Indian Contract Act), s. iS-^Joint contract-Bight of promisee tO’ 
sue any or all of the joint promisors -Right of Joijit promisors to be joined as defend- 
ants — Decree against some only of several joint promisorsSffejts of such decree 

Civil Procedure Code. s. 2d— Hindu law— Joint Hindu family —Position of 
managing member Suit against managing member — Subsequent suit against other 
members. 


The effict of s. 43 of the ladi’iiD Cofi^ract Aob. 1872. beiot; to exclude the right 
of a joint oontrActor to be sued along with his jo-contractors. the rule laid down 
in the cases of King v. Hoare (1). and Kendxll v. Hnmiltnn (2» is no longer 
applicable to cases arising in India, at all events in the Mufassil. since the 
passing ' f that Act. and a judgment obtained against some only of the joint 
contractors and remaining un«at-is6ed is no bar to a second puit: on the contract 
against the other joint contractors. King v. Hoaie (1). Kendall v. Hamilton (21, 
In re Hodgson (3), Hammond v. Schofield (4), Nuthoo Lall Chowdhry v. 
Shoukee Lall (5), Bemendro Coomor Mullick v. Rajendrolall Moonf^hee (6), 
Gurusami Chetti V. Samurti Chinna Mannar Chetti (7). Lukmidas Khimjiv. 
Purshotam Haridas (8>, Rdhmubhoy Bubibbhoy v. Turner [308] (9*, Chockalinqa 
Mudoli V. Subbaraya Mudali (JO), Narayana Chetti v. Lakshmana Chetti (11), 
SHannth Koer v. Land Mortgage Bank of India (12t. Nobin Chandra Roy v! 
Magantnro. Dassya (13). Roy Lutchmiput Singh Bahadur v. The Land Mortgage 
Bank of India (14). Radha Pershad Singh Bahadur v. Ramkhelawan Singh (15j, 
Bhukandas Vijbhukandas'r. Lallubhai Kashidasl\6) , Laksmishanknr Devshankar 
7. Vishnuram {{'}), Dharam Singh v. Angan Lai (18», Motilal Bochardass v. 
Ghellabhai Hariram (19). Brinsmead v. Harrison (20). Wilson, Sons d Co. v. 
Balcarres Brook Steamship Co. (2 Robinson Geisell (2-2', Balmakiindy. 
Sangari {2'i) , Priestley v ■ Fernie (24i. Bir Bhdddnr Sewak Pande y. Sarju 
Prasad (25). Bhawani Pershad v. Kallu (26), Dhunput Singh v. Sham Soonder 
Mitter (27). referred to. 

The managing member of a Hindu joint family bolds a oosition in relation to 
the other members of the family and the family property peculiar to himself 
and not precisely analogous to anything bnown to English law. He is not the 
agent of the other members of the family. 


* First Appeal No. 177 ol 1897, from a doerre of Babu Nilmadhab Ray, Subordi- 
nate Judge of Benares, dated the 20th of May 1897. 


(2) L.R. 4 A. C. 504. l3) L.R. 31 Ch. D. 177. 

(5) 10 B.L.R. 200=18 W. R. 458. 


(1) 13 M. and W. 494. 
(4) (1891) I. Q. B. 453. 
(6) 3 C. 353. 

(9) 14 B. 408. 

(12) 9 0. 888. 

(15) 23 0- 302. 

(19) 21 A. 301. 

(21) (1893) 1 Q.B. 422. 

(24) 3 H. and C. 977. 
(27) 6 C. 291. 


(7i 5 M 37. 

(10) 5 M. 133. 

(13) 10 C. 924. 

(16) 17 B. 562. 

(19) 17 B. 6. 

(22) (1S94) 2 Q.B. 685. 

(25) 9 A. 661. 


(8) 6 B. 700. 

(11) 21 M. 25G. 

(14) 14 C. 4fi9, note. 

(17) 24 B. 77. 

(20) L.R. 7 C.P. 547. 

(23) 19 A. 379. 

(26) 17 A. 537. 
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The plmntifl sued B and M, alleged to be the managing members of a joint 
Hindu family for sale upon tour mort^ae«-s executed by them in respect of 
property owned by tho joint family and obtained a decree in 1894. He broucht 
tno proseot suit.agaiiHt defendants Nos. 1 to 15, other members of the same family 
said to bo tho brothers, brot hor's sons and cousins ot B and M, cUimiup, enforce- 
ment of tbo SHino morif>a'40s against the said defendants by sale of ibeir interests 
in the mortgaged proporcy. He/d, that the cause of action ..gainst the dolond- 
ants Nos. I to 15 on tho morigagea in suit was not merg.-d in thodeeree .i 1894. 
and that the suit ag-iinst them is not barrei. 


CFm as A. 57 (59) 

^ ^ ^ m T 


O r\. lour ; -40 A. iu*.j ; k., 88 A. 355 (H5‘ 

183=17 Ind. t;as. 8;» (90) ; 8.5 B. 378 (383. .380) ; 
735 {r3(i)=7 M.L.T. 873 (375) ; 25P.L.R. 190-2: 
J. 424 = A.W.N. (1907), 159.] 
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The facts of this case suificienclv appear from tlie judgment of the 
Chief Justice. 

Messrs. T. Conlan and Karaviat Husain, for the appellant. 

Mr. Abdul Majid, for the respondents. 


JUDGMENT. 

Strachey, C. J. — This appeal raises an important question, never 
■yet decided, whether the doctrine of King v. Hoarc (1), and Kendall v. 
SaTnilton i2) as to tho effect ol a judgment on a joint coiitracr- upon a 
subsequent suit against co-coutraccors who were nob parties to the former 
suit, should be applied in these Provinces, notwitlistanding s. 43 of the 
Indian Contract Act, 1872. 

Tbe suit was a suit for sale on four mortgages executed in ISHO. 1888, 
1889 and 1890. and was brought against seventeen persons who are 
admittedly members of a joint Hindu f.imily. In the plaint tiie plaint- 
iff alleges that the defendants No«. IG and 17, Budh Ham Singh 
and Mahabir Singn, who are pro forma [309] defendants only, were the 
managers of the joint family carrying on its business, and that as such 
managers and for the purpose of meeting necessary family expon'^es. these 
defendants borrowed money from the plaintiff’s father and the plaioitfft' 
himself on tne security of the mortgages in suit, wdiich are mortgages of 
shares in zemindari property owned and possessed by the joint family. 
On these mortgages, which were executed by the defendants Nos. 16 and 
17 in their o wn names, the plaiatili' formerly sued those defendants only 
and obtained a decree for sale for Rs. 12, 857-1-3, which became 6nal on the 
5bh May 1894 In execution of the decree the mortgage.! property \vas 
advertised for sale. Tnereupon the defendants Nos. 1 to 15 brought a suit 
against the decree-holder for a decl uMtion chat, as they had not been 
made parties to the first suit, as they should have been with reference 
to 8. 85 of the Transfer of Property Act, 1882. they were nob 

affected by tho decree, and their interests in the family property could 
not be sold in execution of it. The Court trying that suit give the 
•declaration prayed for on the authority of the decision of the ITuli Bench 
in Bhatvani Prasad v, Kallu (3). Thereupon the plaintiff brought the pre- 
sent suit, claiming enforcement of the inorr.gag^^ against thr defendants 
Nos.l to 15 by sale of their inberests. According to the pedigree annexed to 
tbe plaint, these defendants are brothers, brother’s sons and cousins of Budh 
Bam Singh and Maha bir Singh. In defence the defendants raised various 
pleas, in which they denied that Budh Earn Singh and Mahabir Singh were 
uaanagers of tbe joint family and chat the loans were taken for purposes 
binding on the family, and other contentions to which it is unnecessary t& 


(1) 13 M. and W. 491. (2) L. R. 4 A. 0. 504. 
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refer. The Court below has dismissed the suit on a preliminary point of law» 
It has held in effect that by the decree of the 5th May 1894, against two only 
of the persons alleged to be jointly liable under the mortgages, the whole 
cause of action in the case of each mortgage was merged and could not be 
made the subject of a fresh suit against joint debtors not parties to the suit 
in which the decree was passed. The Subordinate judge in his judgment 
says that he therefore dismisses the suit as barred by s. 43 of the Code of 
Civil Procedure. The reference to that section is an obvious mistake, as 
9. 43 [310]of the Code applies only where the former suit was between the 
same parties or between parties under whom the parties to the subsequent 
suit claim. Balmahind v. Sangari (1). I tbink, however, that the reference 
to s. 43 of the Code is a mere slip, as the judgment is expressly based on 
the decision in Nuthoo Lall Chowdhry v. Shoukee Lall{2), which proceeded, 
not on the principle of splitting claims now embodied in s. 43 of the Code,, 
but on the principle of King v. Hoare (3). The question is whether, 
having regard to that principle and to the provisions of s. 43 of the Con- 
tract Act. the principle is applicable to cases of joint liability in this 
country. 

The case of Nuthoo Lall Chowdhry v. Shoukee Lall (2) was decided 
before the Contract Act came into force. Since then it has been held that, 
notwithstanding s. 43 of the Contract Act, the doctrine of King v. Hoare (3) 
should be applied to cases arising in the Presidency towns : Hemendra 
Cooviar Hullick v. Rajendrolall Moonshee (4), Gurusami Chetti v. Samurti 
Chinna Mannar Chetti (5), Lukmidas Khimji v. Purshotam Haridas (6) 
and Rahnubhoy Huhibbhoy v. Turner (7), which, however, related not to 
joint contractors but to joint wrong-doers, to whom of course s. 43 has no 
application. In Hemendro Coomar Mullick v. Rajendrolall Moonshee (4)Mr. 
Justice Markby’s judgment appears to have proceeded partly on the fact 
that the case was one arising in the High Court's original jurisdiction and 
was governed by English law. In the other High Courts it has often been 
assumed, though never formally decid-id after argument, that the doctrine 
of S’jint? v.Hoarc(3), would also be applicable in the mufassil : Chockalinga 
Mudali v. Subbaraya Mudali (8), Narayana Chetti v. Lakshniana CheUi{9)t. 
Sitanath Kocr v. Land Mortgage Dank of India (10), Nobin Chandra 
Roy V. Magantara Dassya (11), Roy Lutchmiput Singh Bahadur v. 
The Land Mortgage Bank of India (12), RadhaPershad Singh Bahadur 
Ramkhelawan Singh (13), Bhukhandas 7y6^?4-[31l] kandas v. Lallubhai 
Kashidas (14) and Laksmishankar Devshankar v. Vishnuram (15), several 
of these relate to suits against joint mortgagors. In this Court the 
question does not appear to have been raised except in Dharam Singh v. 
Angan Lai (16), where, however, it was not decided, as it was held 
that the liability there under consideration was nob a joint liability. 

In two at least of the above oases much doubt has been expressed as to 
whether it is desirable to extend the doctrine of King v. Hoare (3) to 
India, at all events to cases in the mufassil. Such doubts were expressed 
by Mr. Justice Markby in Hemendro Coomar Mullick v. Rajendrolall 
Moonshe (4), where, however, the learned Judge was clearly mistaken in 


(1) 19 A. 379. 

(3) (1844) 13 M. & W. 494. 
(6) 6 B. 700. 

(9) 21 M. 256. 

(12) 14 0. 469, note. 

(16) 24 B. 77. 


(2) 10 B.L.R. 200=18 W.R. 459. 


(4) 3 C. 853. 
(7) 14 B. 408. 
(10) 9 G. 888. 
(13) 23 C. 302. 
(16) 21 A. 301. 


(5) 5 M. 37. 

(8) 6 M. 133 (135). 
(11) 10 C. 924. 

(14) 17 B. 562. 
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saying that the dootrine has been repudiated in America. See Bigelow 
on the Law of Estoppel, 4th edition, pp. 104 to 110, and Vanlleob on the 
Law of Former Adjudication, pp. lOGl bo 1063, and also by Mr. Justice 
Mubtusami Ayyar in Gurusami Chctti v. Samurli Chinna Ma7i)iar ChelUil). 
Ths conclusion at which I have arrived is that the doctrine of 
Kifnj V. Iloare (2) is not applicai)le in India, at all events in the mufassil, 
and since the passing of the Indian Contract Act. This conclusion, how- 
ever, is nob baaed on any view of the doctrine as a merely teclmical one, 
or as being inexpe lienb or unjust. That is a question on winch many 
learned Judges have expressed conllicting opinions, and with which 
we as Judges are not particularly concerned. It was expressly held by the 
majority of the Law Lords in Kendall w. Hamilton (3) and by Lord Justice 
Bowen in In re Hodtison (4), that the rule was not a merely technical one, 
but was based on considerations of public policy relating to the protection 
of joint debtors. So far as general expediency or public uolicy is concerned, 
considerations of the importance, on the one hand, of chocking undue 
multiplicity of suits, and, on the other hand, of compelling people to pay 
their debts, are, in India at least, fairly evenly balanced. My objections to 
the application of the doctrine are based on purely legal grounds. The doc- 
trine now rests nor so much on King v. Iloare (2) as on the judgment of the 
Law Lords in v. Ha»£/7^o« (3). As [312] explained in those judg- 

ments, the doctrine that there is in the case of a joint contract a single cause 
of action which can onls' be once sued on is essentially based on the right of 
joint debtors in England to have all their co-contractors joined as defend- 
ants in anv suit to enforce the joint obligation. Tliat right was in 
England enforceable before the Judicature Acts by means of a plea in 
abatement, and since the Judicature Acts by an application for joinder, 
which is determined ou the same principles as those on which the plea in 
abatement would formerly have been dealt with. In India that right of 
joint debtors has been expressly excluded hy s. 43 of the Contract Act, 

and therefore the basis of the doctrine being absent, the doctrine itself is 

inapplicable, Cessantc ratione legis, cessat ipsa lex. 

That this right of joinder is the real basis of tbo doctrine appears from 
King v. Hoare (2) itself, though not nearly so clearly as from Kendall v. 
Haynilton (3) aud other Uter cases. It appears with special distinctness 
from the judgment of Lord Cairns, L. C. at pp. 515 and 516, of Lord 
Hatherley at p. 522, and of Lord Blackburn at pp. 542-544. It is equally 
implied by the dissentient judgment of Lord Penzance. The main 
difference of opinion was that in the view of Lord Penzance the joint 
oontractor had, by the abolition of pleas in abatement by the Judica- 
ture Acts, lost his absolute right r.o be sued only in conjunction with 
his co-contractor '* He can no longer ne beard to maintain either that 
his co-contractor must be sued with him or that, it being impossible so to 
sue him by reason of his having been sued already, he is himself discharged. 

* Since the Judicature Acts, it is not true that the plaintiff’s only right 
is to sue the defendant jointly with the others. The other Lords, while 
agreeing that the doctrine of merger depended on the right of the joint 
contractor to have his co-contractor j >iQed as defendants, held that, not- 
withstanding che Judicature Acts, the rigne still remained, though the 
mode of enforcing it wn no longer a plea of abatement, but an application 
to have the person omitted iocluded as a defendant. A s to the basis of the 

(1) 6 M 37. ~ (2) (1844) 13 M. and W. 494. 

(3j (1879) L.R. 4 A.C. 604. (4) (1885) D.R. 31 Oh. D. 177 (18S). 

(6) (1844) 13 M. and W. 495. 
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1900 doctrine of merger, therefore, there was no difference of opinion. The 
APRIL 5. best statement of the effect of Ketidall v. Hamilton (1) is, I think, 

that of Lord [313] Justice Bowen in In re Hodgson (2) at p. 188 of the 
Appel* report. “The common law principle that a judgment recovered against 
LATE a joint debtor is a bar to a further action to be orosecuted against 
Civil, another joiut debtor is explained at length in the case of King v. Hoare (3). 

There is in the cases of joint contract and joint debt as distinguished 

22 A. 307= from the cases of joint and several contract and joint and several debt, 
20A.W.N. only one cause of action. The party injured may sue at law all the 
(1900) 73. joint; contractors, or he may sue one, subject in the latter case to the 

rigbc of the single defendant to plead in abatement ; but whether an action 
in the case of a joint debt is brought against one debtor or against all the 
debtors, it is for the same cause of action — there is only one c.iuss of action. 
This rule, though the advantage or disadvantage of it may have been 
questioned in times long past, has now passed into the law of this 
country. I should only wish to observe that whether or no the 
rule 1 

. the light of pure reason and unassisted by authority might 
or might not have recommended itself to modern minds, the rule 
is by no means a technical rule. It is based, rightly or 'vri)'»g|y, 
on the iilea that a joint debtor has a right to demand, if he 
pleases, that he shall be sued at one and the same time with 
all his co-debtors. To enforce this right he is only entitled to plead 
in abiternent, but the right is one of considerable business value, and is 
so recognized by the law. In order to protect each of the joint debtors, the 
law treats the cause of action as being a joint one, and as capable of 
being merged whenever it is pursued to a judgment. lo is absorbed and 
merged in the judgment which is recovered against one of the debtors, 
not only as against him but as against all the rest, and the object is co 
prevent the prejudice which the law conceives might arise to a joint 
debtor who is not being sued, if he were left with future litigation still hang- 
ing over his head. All his liability is merged therefore in the judgment, the 
old debt disappears and the judgment is left in its place. That is the legal 
view which has been laid in King v. Hoare (3), and that was the real ground 
of the decision in Kendall v. Hamilton” (1). Again in Hammond v. Scho- 
field (4), Vaughan Wiliams, J., said ; — "it seems also to be well settled by 
a series of [314] cases, beginning with Rice v. Shute and ending with 
Kendall v. Hamilton, that the basis of this defence is not the election or 
unconscious election, if there can be such a thing, of the plaintiff, but the 
right of the co-contractor when sued in a second action on the same con- 
tract to insist, though not a party to the first action, on the rule that 
there shall not be more tb>tn one judgment on one entire contract. 
These decisions seem to be the logical result of the rule of pleading that 
non-joinder of defendants is not matter which can be pleaded in bar, but 
only matter which can be pleaded in abatement.” 

The authorities also show that where the obligation is not joint but 
joint and several the doctrine of merger does not apply, and a judgment 
against one of the debtors without satisfaction is not a bar to a suit 
against the others. See King v. Hoare (3) and the cases cited in Leake 
on Contracts, p. 808, Bulien and Leake p. 751, and Dhunput Singh v. 
Sham Soonder Mitter (5), In Kendall v. Hamilton (1) the appellant 
unsuccessfully contended that as the debt sued on was a partnership 

fl) (1879) L. R. 4 A. 0. 504. (2) (1885) L. B. 31 Oh. D. 177. 

(3) (1844) 13 M. and W. 494, (4) (1891) I.Q.B. 453, 457. 

(5) 5 0. 29i. 


1240 


txj 


MUHAMMAD ASKARI V, RADHE RAM SINGH 22 All. 316 


li 


1 1 


( I 


(I 


debt, the doctrine of Khig v, Hoare. (1) did not applv, as in equity all 
partnership debts were joint and several. Under order 16, Rule 6 of the 
Rules under the Judicature Act, wnioh is identical with s. 29 of tbo 
Code of Civil JVooedure, tne plaintiff may at his option join as narties to 
the same suit all or any of the persons severally or jointly an i severally 
liable on any one contract. 

The result is, first, tliat the doctrine of Kmtj v. Hoare ( L) an 1 Kcmlall 
v. Hamilton (2) depends on the ordinary rii’iit posse<se i by a joint 
contractor in England to have all tli3 co-cotiira 't )rs joined as d dendants 
in a suit on tho j,>iat o!)lig'itiori ; se-roudly. tnat r.ho rule is not applj.Mb.e 
where the liamlitv sought to be enforce! is joiar. and sjv^'ral. Tnat being 
so, how does the luai-ter stand in India? Sectiou 43 of the Contract .\ot 
provides : — When two or more persons make a joint promis^^, tho pro- 
misee may, in the ab^encd of express agreement to the contrirv. cimoel 
any one or more of such joint promisors to perforin the wliole of the 
promise.” lllustratum (a) is a-i lollows : — *’ A, B and C jomrdv promise 
bo nay D Rs. 3.000. D nay oo iipel either X or B [ 315 ] or 0 to pay him 
Rs. 3,000.” This is a clear dep ircure from the Enghsh law, ^ad in my 
opinion excludes me right of a joint contractor to be sued aloug witn his 
•co-contractors. Teat this i-i the olfocii of s. 43 is clearly recognized by 
several decisions: whit rluy ilo not reognize is that it cuts away the 
foundation of the Eoglisli <loocrino and makes it itiaoplic ihle to Inili i. 
Tne explanation o' this is. I cnink, tnat toe casO'i all follow Ilemovlro 
Coomar Mullick v. Rajcndrolall Moonahec f3/ which was decided hefore 
the House of Lords in Keiulall y. HimiUoii (2) showed more distinctly 
than /udif/ V. Honre (1) that the right of join-ler is the real foundation of the 
English rule. In Hemcndro Coomar Mullick v. Rajendrolall Moonnhec (3) 
the judgment of Mr. Justice Kennedy in the first Court was based in 
part on tho doctrine of election, which tho majoritv of tho House of 
Lords showed was in no sense the reason of the rule. Garth, C. J., 
correctly stated tne effect of s 43 to be that it ” allow.s the promisee 
to sue one or more of sever:i.l promisors in one sni:., and so practi<5ally 
prohibits a tlefividanc in such a suit fr jm objecting that Ids co- 
couCraotors ougnc co have hio.j sued with him.” If the leHmod 
Chief Justice had had before him the later judgments in Kendall v. 
Hamilton (2) and In rc Hodgson (4), he would. I think, have recosidzed 
that the effect of such a prohibition is to make tho doctrine of King v. 
Hoare. (1) iuapplicable. In the mistake which he made he was followed 
by Mr. Justice Mutbusarni Ayyar iu Gurusami Chetti v Samurti Chinna 
Mannar Chetti (51. Similarly in Lnkmidas Khimji v. Pursholum Ilaridas (6) 
Mr. Justice Latham expressly hold that s. 43 of tho Coubract .Act 
materially altered tho rules of the English common law, and disallowed an 
objection by a partner defendant that the other partners should have been 
joined as defendants ; ami yet, while thus clearly recognizing that by 
reason of s. 43 a joint debtor has no right to have his co-contractors joined 
as defendants, the learned Judge novortbehjss held that the rule in Kendall v. 
Hamilton (2) would bar a fresh suit against the other partners. In Motilal 
Bechardass v. Ghellubhai Harira}n (7) Mr. Justice Farran held in reference 
[ 316 ] to s. 43 that- “ as far as tho liability under a contract is concerned, 
it appears to make all joint contracts joint and several.” If that is a 
•correct view of s. 43, the doctrine of King v. Hoare (1) is admittedly not 
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applicable. In Narayana Gketti v. Lakshmana Chetti (l) the Coarfc, 
following Luhnidas Khiynji v. Purshotam Raridas (2) beld tbafc “ it is not 
II incumbent on a person dealing with partners to make them all defend- 
ants ; he is at liberty to sue any one partner as he may choose.” The 
Court expressly applied to partners not only s. 43 of the Contract Act, but 
a. 29 of the Code of Civil Procedure, which relates not to joint but to seve- 
ral and to joint and several liability. In Bahmubhoy RuhMhoy v. 
Turnct (3) Scott, J., in the first Court said that * s. 43 of the Contract 
^ Act IX of 1872 is not perhaps quite clear whether a complete adoption 
“of the English rule is intended." He. however, applied the decision in 
Ilcmendro Coomar Mullick v. BajendrolallMoonshee (4) to the case, which 
was one of joint wrong-doers. Whether the rule as to joint wrong-doers- 
laid down in Brmsymad v. Harrison (5) should be applied in the Indian 
Mufassil is a question which I need not consider. To such a question 
s. 43 of the Contract Act would have no application. 

In the other cases the effect of s. 43 of the Contract Act on the doc- 
trine of King v. Roare (6) is altogether ignored. In their note to s. 43^ 
Messrs. Cunningham and Shephard, at pp. 158-159 of their commentary 
on the Inrjian Contract Act (7th ed.J say that “ if this section is intended 
to deny to joint debtors the right to be sued jointly in one suit, it involves 
II a departure from English law,” and that “in view of this section 
and the 29th section of the Code of Civil Procedure, it is clear that the 
non-joinder of a co-debtor is no ground of defence to a suit ; but it is 
apprehended that an application made under the 32nd section of the 
II CoJe to add as a defendant an omitted co-debtor would be dealt with in 
“ the same manner as it is in England." i cannot agree with this view. As 
the judgments in Kendall v. Rainilton (7) show, such an application would in 
[317] England be dealt with in the same manner as the old plea in abate- 
ment, and the effect of the latest decisions is that a joint debtor, thoush 
he has not an absolute, has an ordinary and a primi facie right to have 
his co-debtors joined. Wilson, Sons £ Co. v. Balcarres Brook Steamship 
Co. {8J, Robinson v. Geisel (9). I agree with Garth, C. J., Latham, J., 
and tho Madras High Court that under s. 43 of the Contract Act the joint 
debtor has no such right. 

For these reasons I am of opinion that the doctrine of King v. Roare (6) 
and Kendall v. Ramilton (7) does not apply to the present case | that the 
cause of action against the defendants Nos. 1 to 15 on the mortgages in suit 
was not merged in the decree of tho 5th May, 1894, against the defendants 
Nos. 16 and 1 7 only ; and that so far the suit against them is therefore not 
barred. Nor is it in my opinion barred by s. 85 of the Transfer of Property 
Act, 1882: Balmakund v. Satigari (10), Dharam Singh v. Anyan Lai ill). 

It was suggested that the suit was barred on a somewhat different ground, 
namely that the defendants Nos. 16 and 17 were in the position of 
agents of the joint family, contracting in their own names for them- 
selves and the rest of the family, an 1 that the decree of the 5th May 1894 
against them was a bar to a subsequent suit on the contract against 
their principals, the other defendants, by reason of the principle laid 
down in Priestley v. Fernie(\^) applied by Lord Cairns in Kendall v. Ramil 
ton (7) at p. 514 of the report, and followed by this Court in]Bir Bahaddaf 


(») 21 M. 256. (2) 6 B. 700. 

5 (1872)L.R. 7 0. P. 647. 

(7) (1879) L R. 4 A.O- 604. 

(9) (1894) 2 Q.B. 686. 

(12) (1866) 3 H. aod 0. 977. 


(3) 14 B- 409. (4) 3 C. 353. 

(6) (1844) 13 M. and W. 494. 

8) (1893) 1 Q.B. 422. 

10) 19 A. 379. (U) 21 A. 301. 
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Setoak Pandc v. Sarjtc Prasad {1). In India the matter depends on 
the provisions of the Contract Act, and in particular on Chapter X of 
that Act relating to Agency. It is sufficient to say that it has never 
been held that the managing member of a joint Hindu family is an 
agent within the meaning of that chapter and of the rule in Pricstlcu v. 
Fernie f2). I agree with the pasr^age at p. 108 of the Tagore Law 
Lectures for 1870 where Mr. Cowell says: — “ When therefore we come 
‘to define the relation of each member, especially of the managing 
“member, to the joint family and the joint estate, we are brought into 
“ contact with a relationship which lias no counterpart in English 
“ [318] aw. Neitiier the term partner, nor principal, nor agent, nor even 
“ co-parcener will strictly applv.” 

I am of opinion that the Court lieiow ought not to have dismissed the 
suit, as it did, on the preliminary point, and that the appeal of the nlaintiff 
should be allowed, the decree of the Court below set aside, and the case 
remanded to that Court under s. 562 of the Code of Civil Procedure for 
disposal on the merits. The appellant will have his costs of this appeal. 
Other costs will abide the result. 

BanerJI, •]. — I agree in the judgment and order of the learned Chief 
Justice. 

The Court below has held that the 43rd section of the Code of Civil 
Procedure bars the claim. That view is clearly erroneous. As the defen- 
dants Nos. 1 to 15, who are the real defendants to the suit and against 
whom alone the plaintiff seeks relief, were not parties to the lormer suit 
brought against the defendants Nos. 16 and 17, that section has no appli- 
cation. Although the learned Subordinate Judge refers to s. 43, the 
basis of his decision is, as pointed out by the learned Chief Justice, that 
the cause of action for the present suit is the same as that for the previous 
suit ; that both the suits relate to a joint debt ; that the cause of action 
has merged in the decree obtained in the former suit : and that the 
present action i.s consequently not maintainable. He has followed the 
ruling in Nuthoolall Chowdhry v. Shoukee Lull (3) which apparently adopt- 
ed the principle recognised in the well-known case of King v. Hoar.i (4). 
The main question which we have to determine in this appeal, therefore, 
is whether the former judgment, though unsatisfied, bars this suit. That 
question was not decided in Dharam Singh v. Angan Lai (5) on which the 
learned counsel for the appellant relied. It was held in that case that it 
was not a case of a joint debt and joint contractors. 

The judgment in the former suit would operate as a bar to the 
present claim if two conditions are fulfilled, namely, first, tbac the 
contracts of mortgage upon which the plaintiff s claim is founded 
were joint contracts by and on behalf of all the [319] defendants , and, 
second, that the rule laid down in King v. Hoare (4) is applicable. As to 
the first point there is no controversy. As to second, if the doctrine of 
King v. Hoare (4) cannot beheld to apply, there is nothing in reason or 
justice to bar the suit. 

If the plaintiff’s statements are true the defendants Nos. 1 to 15 and 
their interest in the mortgaged property are equally with the defendants 
Nos. 16 and 17 and their interests liable for the debt, and unless a legal 
bar exists, of which the defendants are entitled to take advantage, they are 
not in a position to dispute the claim. 

(1) 9 A. 681. W (1065) 3 H. and 0. 977. 

(3) 10 B.L.R 200=18 W.R. 468. (4) (1844) 13 M. and W. 494, 

(6i21 A- 301. 
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Now. is the rule adopted in King v. Hoare (l) applicable to this ease? 
The reasoQ for that rule was stated by Lord Cairns. L. C., in the later 
case of Kendall v. Hamilton (2), to be " that it is the right of per- 
sons jointly liable to pay a debt to insist on being sued together.” 
I agree with the learned Chief Justice that that reason cannot apply to 
cases in this country, at least outside the presidency towns, since the 
passing of the Contract Act. S. 43 of that Act enables a promisee, in 
the absence of a contract to the contrary, to compel one or more of several 
joint promisors to perform the whole of the promise. Under s. 43, there- 
fore, it IS not open to a defendant who has been sued as one of the several 
promisors to contend that all his co-promisors should be made parties to 
the suit, and so far as this councry is concerned the reason on which the 
rule in King v. Hoare (l) is founded has ceased to exist. That rule is 
consequently no longer applicable. Farther, the effect of s 43 is as 
observed ^by Farran, J.. in Hotilai Bechardass v. Ghellabhai Hari- 
rayn (3), to make all joint contracts joint and several.” Where the 
liability is joint and several and the judgment first obtained has remained 
unsatisfied a second suit is not barred. This is a proposition which 
admits of no doubt and is supported by the authorities cited by the 
learned Chief Justice in his judgment. Therefore, since the enactment 

of s. 43 oUhe Contract Act, the recovery of a judgment against one of 

several joint debtors does not bar a subsequent suit against his co-debtors. 
Tbe result is that in either view the present claim is maintainable. I 
am moreover not satisfied as to the expediency of extending the [3201 
doctrine of King v. Hoare (\) and Keyidall v. Hamilton (2j co suits arising 
in these provinces. Havim.' regard to the fact that those cases were bii'^ed 
mainly on doctrines and rules of procedure peculiar to English law, there 
IS evidently no reason why their authority should be recognised in the 
Courts m this country. The desirability of applying to cases in this 
country the rule laid down in those decisions was questioned by Mr. 
Justice Markby in Hemendro Coomar Mullick v. Eajendrolall Mooyishee (4)* 
and by Mr. Justice Muttusami Ayyar in Gurusami Chetti v’ 
Samurti Ghinna Mannar Oietti (5). and those learned Judges were of 
opinion that the rule might be nroductive of hardships in this 
country, as it undoubtedly would be in many cases. It was pointed out 
by Mr. Justice Markby that the rule was not recognised in any continental 
country in Europe, and in his dissentient judgmentinZernfaf/ v. Hayyulton(^) 
Lord Penzance considered it not to be consistent with justice. " What 
justice.” his Lordship observed, “is there in saying that when three persons 
^ are all and each individually liable to pay a debt, an acti )n and judg- 

ment (still unsatisfied) against two of them should extinguish the liabi- 
lity of the third ?” He held the rule to he one of prosedure. and charac- 
terized It; as one which, wicuoat affecting to assert any joint rights on the 
u defendants, denies the aid of the law to enforce those of the 

plainti^ffs. Procedure.” he said. “ is but the machinery of the law after 
^ all—the channel and means whereby law is administered and justice 
reached. It strangely departs from its proper office when in place of facilibat- 
ing, It 18 permitted to obstruct, and even extinguish legal rights, and is 
thus made to govern where it ought to subserve.” Having regard to the 
fact that even in Eogland the propriety of the rule has been questioned by 
high authority, I do not think there is sufficient justification forextending 


(l) (1844) 13 M.and W. 494. 

(3) 17 B. 6. (4) 3 c. 353. 


(2) (1879) L R. 4 A. C. 504. 
(5) 6 M. 37. 
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it to the Courts in these provinces. Upon grounds both of law and expedi- 
enoy, therefore, I am unable to hold that the plaintiff is preclufied from 

maintaining the present suit by reason of the decree obtained by him in 

1894. 

I fully concur with the learned Chief Justice in the view that the 
manager of a joint Hindu family is not in the posicion of an [321] ordi- 
nary agent as regards the other members of the family. Tlie contention of 
the learned counsel for the respondents, based on the argument that tlia 
defendants Nos. 16 and 17 were agents of the other defendants, cannot 
therefore prevail. 

Appeal decreed and cause revianded. 
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APPELLATE CIVIL. 

Before A/r. Justice Banerjee and Mr. Justice Aikman. 

Sheo Sampat Pande and another {Plaintiffs) v. Bandhu 

Prasad Misr and others {Definidants).^-' [17th April, 1900.] 

Act No. XIX of 1h73 {N W.P. Land Revenue ici\, $s. 1C« m?. 168 — .-Icf Nn XII of 
iAfjricuUurist.'i' Loans Acti, s. ^-^'I'akai'i loan- Sale of house in aefault of 

payment of loan~Ej)ect of such lale. 

The provision.'! of ss. 166, 167 anl 163 of the North-Western Provinces Land 
Revenue Act, 1873, apply only to the ^ale of a or mahal. Whe-^e tberotore 
a house npon which there existed i prior mcumbr^ncfl whs sold ou acc nint of 
the non ptyiMfUt of certain takavi advances, it was held that such sale did not 
avoid the prior incumbrance. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Diirga Charan Banerji, for ti)e appellants. 

Pandit Sundar Lai, (for whom Maulvi Ghulam Mujtaha) and Babu 
Jiwan Chandar Mukerji, for the respondents. 

JUDGMENT. 

Banerji and AikmvN, JJ. — Tne decree of the lower appellate 
Court cannot possibly be supoorted. The suit was one for sale upon a 
mortgage. The property mortgaged consisted of a house and certain 
zammdari property. Subsequently to the mortgage the morrgagor took 
takavi advances from Government wliicdi he did not repay. The Govern- 
ment therefore caused the said house, upon the security of which tiio 
takavi advance had been made, to be sold, and Sheo Sahai, defendant, 
purchased it. Both the Courts below have dismisse 1 the claim in respect 
of the house on the view that the purcliase by Sheo Sahai conveyed to 
him the house free from the incumbrance created by the mortgage 
in suit. The learned Judge has relied on the provisions of s. 167 
of Act No. XIX of 1873. and holds that as arrears of takavi are, 
by virtue of s. 5 of Act No. XII of 1884, realized in the same 
manner as arrears of land revenue, property [322] sold for recovery 
of takavi loans is sold free of all incumbrances. The learned Judge 

• Second Appeal No. 700 of 1 h 97. from a decree of Mr. V. A, Smith, Judge of 
Gorakhpur, dated the 22nd May 1897, confirming the decree of Maulvi Saiyid Jafac 
Husain, Subordinate Judge of Gorakhpur, dated 19th February 1897. 
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has overlooked the fact that s. 167 relates to the sale of the patti or 
mabal in respect of which an arrear of land revenue is due. In such 
a case the purchaser would no doubt acquire the patti or mabal sold 
free of all locumbraDces. But if any property other than the patti or 
mahal in respect of which arrears are due be sold, the purchaser would 
only acquire the rights and interests which the defaulter had at the time 
of the sale, and any incumbrances created by him would not be rendered 
invalid by reason of the sale. This is clear from the provisions of s. 168. 
The learned Judge no doubt refers to that section, but he says that the 
section would have applied had the house in question not been hypo- 
thecated to Government as security for the takavi loan. 

We fail to see how the fact of a hypothecation subsequent to that in 
favour of the plaintiff can in any way affect the plaintiff’s right under his 
prior mortgage and invalidite that mortgage as against the purchaser 
under the later hypothecation. The mortgagor, when he made the hypo- 
thecation in favour of Government, hypothecated only such rights as he 
had at the time of the hypothecation. Those rights were nothing more 
than the right to redeem the mortgage in favour of the plaintiff. In our 
opinion the Courts below erred in exempting from the claim the house 
purchased by Sheo Sahai, and we think the plaintiffs were entitled to a 
decree for the sale of that house. 

We notice that although in the judgment of the Court of first instance 
the house was exempted from liability for the claim, the decree which 
was drawn up directed the sale of the house. This was evidently an 
oversight as the decree totally exempted Sheo Sahai from liability. 

We allow the appeal and make a decree in favour of the plaintiff for 
the sale of the whole of the property mentioned in the plaint. We extend 
the time for the payment of the mortgage money to the 1st August 
1900. The appellants will get their costs of this apoeal and of the appeal 
to the Court below from Sheo Sahai. defendant, who will also be liable 
for the costs of the Court of first instance. 

Appeal decreed. 


22 A. 323 = 20 A.W.N. (1900) 92. 

[323] EEVISIONAL CRIMINAL. 

Before Mr. Justice Burkitt. 

Queen-Empress v. Samuel Luke."' [20bh April, 1900.] 

Act No. XI of IfilS {Indian Anns Act), s. 19 (f) — Notification No. of the I'&th March 

1893— from the operation of tlie Arms Act ‘•Volunteers. 

A volunteer, being a person exempted in virtue nf?Notificati^/n No. 458, dated 
18th March 1893. of the Goveroment of India, is not exempted merely with refer- 
ence to his dui ies as a volunteer, but generally isubject to the exceptions mentioned 
in the said Notification). It is therefore not unlawful for a volunteer to possess 
fire-arms and to use the same. 

This was an application for revision of an order passed by a Magis- 
trate of the Philibhit district. The facts of the case sufficiently appear 
from the order of the Court. 

Mr. B. K. Sorabji, for the applicant. 

The Government Pleader (Munshi Bam Prasad), for the Crown . 


• Oriminal Revision No, 177 of 1900. 
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ORDER. 

Burkitt, J. This is an application in revision against the conv'iction 
and sentence passed on the applicant by a Sub-Divisional Magistrate in 
the Philibhit district under s. 19 (/) of the Indian Arms Act, No. XI of 
1878. Tlio Magistrate found that the petitioner liad fire-arms in 
his possession in contr.ivention of tlie prohibition contained in s. 11 of 
the Act. 

The learned Government Pleader verv properly admits that the 
conviction .and sentence cannot bo supuorted. The plea l used bv the 
learned counsel who appeared for the apolicant is that “ as a V' -lunteer 
petition ’! is exeinnted from the operation of the section undri’ which 
he has been convicted.” Tliat plea, in my opinion, is a good plea, and 
must be allowed, « 

The Magistrate who convict’ d the petitioner admits that the peti- 
tioner is a volunteer. It would therefore, priind facie, apoear that under 
the provisions of the Government Notification No. 4oS, dated the 18bh 
March 1898, the petitioner did not commit any otience in having fire- 
arms in his possession. Tlie Magistrate, however, has an easy way of 
getting over that difiieulr.y He contemptuously brushes it a'ide 
by holding that though the petitioner is a volunteer, and as such “ is 
exempt from the opeiation [324] of the Arms Act, 1878,” * " 

* “ he is exempt only for the purposes of volunteering. 

He is not exempt from possessing fowling pieces, which he did Uic) in 
spite of his fowling piece having been confiscated hy the District Magis- 
trate.” The Magistrate further found that in spite of the previous 
warning the applicant “ has again pos-essed himself of the fowling pieces,” 
and “ uses these fowling td^^ces in shooting wild animals.” (The former 
case mentioned by the Magistrate is one in which in another district the 
applicant was convicted of a similar offence under the Arms Act. In 
that case he was lot off with a warning, and his gun was confisctted. 
The Sessions Judge on appeal held that he ought to have been fined under 
s. 19 ie) of the Arms Act, 1878.) The Magistrate goes on to add that 
the petitioner “ should have obtained a license under the Arms Act, 1878, 
if be wanted fowling pieces for the urotection of his cultivation. As a 
volunteer he is not endtled to keep .fowling pieces, nor is he entitled as 
such to use them for the purpose of protecting his cultivation.” Acdug 
on his view the Magistrate inflicted a fine on the applicant and directed 
his guns to be confiscated. 

In my opinion the Magistrate has adopted an absurdly erroneous 
view of the law. I have no hesitation in holding that, being admittedly 
a volunteer, the apolicant is (to use the language of the Magistrate) entit- 
led to keep fowling pieces, and to use them for the purpose of protecting 
his cultivation. I know of no authority for the interpretation pub by the 
Magistrate on the words “all volunteers” in the Notification mnntioried 
above, nor has the Magistrate cited any. Those words, read in their 
ordinary grammatical sense, exempt all volunteers” from the operation 
of all the prohibitions and directions contained in ss. 13, 14, 15, and 
16 of the Arms Act, with certain exceptions not in point in this case. 
The Magistra'.e does not accept that view. He holds that the apolicant 
“is exempt only for purposes of volunteering ” It is difficult to say what 
meaning the Magistrate intended to be put on those words. Most probably 
they mean that applicant was entitled to the benefit of the exemption 
only when attending volunteer parades aud when in possession of the 
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rifle which had been entrusted to his care as a volunteer. If this- 
restricted meaning is to be attached to the words “all volunteers,” a- 
[325] similar restriction must necessarily be applied to all the other 
classes of persons exempted in similar language. The result of this would 
be absurd in many cases : to take one case among many, it would render 
, it illegal for native commissioned officers of Her Majesty’s native army 
to possess or use, unless they had obtaine 1 licanse under the Act, any 
arms other than those supplied to them by Government for military 
purposes. 

I cannot believe that it was intended that such a narrow and restrict* 
ed interpretation should be placed on the Notification. On the contrary^ 
I believe that the exemption of ‘ all volunteers ” from the operation 
of the prohibitions and directions contained in certain sections of the 
Arms Act, 1878, was granted with a view to encourage volunteering 
among that class of the public who otherwise would be subject to thoso 
prohibitions and directions. But as interpreted by the Magistrate 
in this case the Notification is inoperative as far as volunteers of that 
class are concerned. It would leave them in exactly the same position as- 
before under the Arms Act, and it would still hi necessary for volunteers 
of that class, who, like the aoolicant, desire to possess and use fire-arms, 
to take out licenses under the Act. It follows, as a necessary consequence 
of this interpretation, that it is only by virtue of the exemption m the 
Government Notification mentioned above that volunteers, like the appli- 
cant, and officers and soldiers of the native army, can legally possess and 
use the arms supolied to them for volunteering and military purposes. In 
my opinion that interpretation is wrong and would defeat the object 
aimed at by the Notification. I hold that the apolicant was not bound 
to take out a license for the fire-arms he possessed, and was therefore 
improperly convicted. Accordingly, setting aside the conviction and 
sentence, I direct that the fine, if paid, be refunded and that the confis- 
cated guns be restored to the aoplicant. 


22 A. 326 = 20 A. W.N. (1900)97. 

[326] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 

Ram Kcnwar {Plaintiff) v. Ram Dai {Defendant)* 

[27th April, 1900.] 

Hindu law ^Bindu widow — Right to maintenance^ Sale of property in respect of which 
the widow's right to maintenance m'ght be enforceable — Act No- IV of 1882 
[Transfer of property Act), s. 39. 

The maintenance of a Hindu widow is not a charge upon the estate of her 
deceased husb^ind until it is fixed and charged upon the estate by a decree or by 
agreement; and the widow’s right is liabie to bo defeated by a transfer of the 
husband’s property to a bona fide purohaaer for value even with knowledge of the 
widow’s claim for maintenance, unless the transfer has, further, been made with 
the intention of defeating the widow’s claim. Sham Lai v. Banrux (l) nd 
Lakshman Ramchandra Joshi v. Satyabhamabai (2) referred to. 

[F., 12 C.W.N. 100 N.; 10 Ind. Gas. 995 (986)=4 S.L.R.e278 (280) ; R., 24 A. 160 
(163); 4 CL.J. 476 = 10 C.W.N. 1074.] 

• Second Appeal No. 774 of 1897, from a decree of L. G. Evans, E^q., District Judge 
of Aligarh, dated the 3rd June 1897, modifying a decree of Babu Bipin Behari Mukerji, 
Officiating Subordinate Judge of Aligarh, dated the 3rd March 1896. 

(1) 4 A. 296 (2) 2 B. 494. 
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Oourl’^" sufficiently anpeai- from the judgment of the 

pI*: v; p SundarLal, for the appellant. 

i andit ill 0^2 for the rBspondeiit. » 

JUDGMENT. 

Thnknr Pi'^'p “"“I JJ — The appellant, who is the widow of one 

ThakurGu Prasad bmgh, bron.gni; the suit out of which this appeal has 

arisen to recover arrears of maintenance from her liusband's sons and 
fiom the estate left by her deceased husband, a part of which is in the 
possession of the respondeat, who was the third defendant in the Court 
of first instance, under a usufructuary mortgage executed by one of the 
sons on the 19th April 1894. Previously to the institution of the suit 
the plaintiff had sued the sons for her maintenance, and obtained decrees 
the earliest of which was passed in 1887. The present suit was opposed 
by the respondent, who claimed to be a transferee for consideration with- 
out notice of the plaintiff’s right. The Court of first instance decreed 
the claim against her, but the lower appellate Court set aside that portion 
of the decree which affected the respondent. The plaintiff has preferred this 
appeal, and the question we have to determine is. whether the property in 
the hands of the respondent is liable for the amount claimed by the plaintiff. 
[327] Both the Courts below have found that the respondent is a mort- 
gagee for consideration, but had notice of the plaintiff’s right. The first 
Court also held that the transfer under which she is in possession was 
made with the intention of defrauding the plaintiff, and depriving her of 
her right, and applied the provisions of s. 39 of the Transfer of Property 
Act. The lower appellate Court, however, was of a contrary opinion, and 
found that th« mortgage was not made with the intention of defeating the 
plaintiff's rigiit to maintenance. It held that the claim could not be 
enforced against that portion of the property which is in the respondent’s 
hands, although slie had notice of the appellant's rights. 

It is conceded that the maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband, until it is fixed and charged upon 
the estate by a decree or by agreement. This was held by a Full Bencli 
of this Court in the case of Sham Lai v. Ban)ia (1). It is further conceded 
that there was no agreement by which any particular property was charged 
with the maintenance of the plaintiff. It is. however, contended that the 
decree obtained by the plaintiff on 22nd August, 1887, created a charge 
upon the property left by the deceased husband of the plaintiff. If this is 
80 , the respondent took the property, of which she is the mortgagee, subject 
to that charge, and cannot claim exemption from liability. We have 
examined the decree of 22nd August, 1887, and have satisfied ourselves 
that the only charge declared by that decree was a charge for the amount 
of maintenance which had already accrued due and was decreed to the 
plaintiff. No charge for future maintenance was created by the decree. 
Such being the case, the learned counsel for the appellant next relies upon 
8. 39 of Act No. IV of 1882, and (n particular on the concluding words 
of that section. That section, so far as it relates to maintenance, provides 
that “ where a third person has a right to receive maintenance from 
the profits of immoveal>ie property, and such property is transferred with 
the intention of defeating such right, the right may be enforced against 
the transferee, if he has notice of such intention, orif the transfer is gratui- 
tous, but not against a transferee for consideration and without notice of 

(1) 4 A. 296. 
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[328] the right, nor against such prooerty in his hands.*' The object of 
the section, so far as it relates to maintenance, is to declare in what cases 
a right of maintenance may be enforced against transferees of the property 
from which the maintenance is recoverable. In our opinion an essential 
condition for the enforcement of the right under the section against a 
transferee is that the transfer has been made with the intention of defeat- 
ing the right. Where a transfer has been made with such intention and 
the transferee has notice of it, he cannot defeat the right, although he may 
be a transferee for consideration. Again, if the transfer is gratuitous, 
the transferee can in no case defeat the right. Where, however, the 
transfer is for consideration, and the transferee has no notice of the right, 
it cannot be enforced against him, even if the transfer was made with the 
intention of defeating the right. As we read the section, a condition 
precedent to the enforcement of the right against the transferee in all 
cases is that the transferor has acted in fraud of the person entitled to the 
right. The words “ and such prooerty is transferred with the intention of 
defeating such right ” govern all that follows those words. Given a right 
to receive maintenance from the profits of immoveable property and 
given a transfer made with the object of defeating that right, the only 
transferee who can defeat the right is a transferee for value and without 
notice of the right. But where the transfer has not been made with 
such object, the right cannot be enforced against the transferee, although 
he had notice of the right. As observed in the commentaries on the 
Transfer of Property Act by Messrs. Shephard and Browne, something 
more than mere notice of the right has to be proved against a transferee. 

It must also be established that the transfer was made in bad faith, that 
is, with the intention of defeating the right. The reason for such a rule 
is not far to seek. A Hindu widow’s right to receive maintenance has 
been held to be a right of an indefinite character, which, unless made a 
charge upon property by agreement or by a decree of Court, is only 
enforceable like any other liability in respect of which no charge exists. 
See the Full Bench decision in Shain Lai v. Banna (l). A right of such a 
nature should not equitably be enforced against a transferee for value unless 
the transfer was [329] made in fraud of the right of maintenance. In 
Lakshman Ramckandra Joski v. Satyabhamabai (2) it was held that the 
mere circumstance that a purchaser for value had notice of the claim for 
maintenance is not conclusive of the widow’s rights against the property 
in his hands. Mr. Justice West further held that “ what was honestly 
purchased is free from her claim for ever : what was purchased in furt;her- 
ance of a fraud upon her, or with knowledge of a right which would thus 
be prejudiced, is liable to her claim from the first.” As pointed out by 
Mr. Mayne in his work on Hindu Law, paragraph 421, page 518,5th 
Edition, s. 39 of the Transfer of Property Act, substantially gives effect 
to the views expressed in the case cited above. 

For these reasons we are of opinion that the view taken by the 
learned Judge of the lower aopellate Court is right and that this appeal 
must fail. We dismiss it with costs. 

Appeal dismissed. 


(1) 4 A. 296 (299). 


(2) 2 B. 494. 
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Before Mr. Justice Banerji and Mr. Justice Aikman. 


Ashiq Husain (Objector) v. Muhammad Jan and others 

{A 2 )plicajits).* [28th April. 1900.] 

Act No. XIX of 1873 iN. W.P . Land Revenue Act), ss. 107 et segq—Partilion—Revenue 
Courts not competent to partitio7i buildiyi^s. 

North-Western Provinces Land Revenue Act, 1879. 
neither buildings nor the matenals thereof can be partitioned - what is narti- 
tioned IS the land in the mahal. Where suoh land is covered with buildings^, the 

1 1 C flO I /I . ■ . . , provisions of s. li!4 of the Act bub 

It can decide no question of right to the buildings, nor can it partition them. 


This appeal arose oufeof ao applicafcioo made bv the respondents for 
partition of certain resumed muati and shamilafc lands in the village of 
Muhammadpur. together with the buildings thereon, consisting of various 
shops and houses. Obiections were filed by the apoellant Ashiq Husain, 
including one, to the effect that the Revenue Court was not compabenb to 
partition the shops and houses. These objections were disallowed sura- 
“TiLV Assistant Collector, but on appeal the District Judge made 
an L830J order of remand under s. 562 of the Code of Civil Procedure. 
On this remand the Assistant Collector went into the case at length and 
passed an order directing the partition of nine shops and buildings ap'oerbain- 
ing thereto, as also of a certain diwan khana and ratk khana. 

From this order the objector, Ashiq Husain, appealed to the District 

Judge, again urging that the order for nartition of the buildings was nob 
within the competence of a Court of Revenue. 

The District Judge, apparently without considering the question of 
jurisdiction raised by the apoellant's first plea, dismissed the appeal and 
confirmed the order of the Assistant Collector. 

The appellant thereupon appealed to the High Court. 

Pandit iUoi* Lai and Maulvi Ghulam Mujtaba, for the appellant. 

Munshi Gobind Prasad, for the respondents. 


JUDGMENT. 

Banerji and Aikman, JJ. — This appeal arises out of an application 
for partition made under Act No. XIX of 1873. Some objections having 
been raised, the Court of Revenue tried those questions under s. 113 of the 
Act. In doing so the Assistant Collector determined the extent of the 
shares of the different owners of the mahal in respect of certain buildings 
and ordered that the Amin should make a partition of the buildings! 
including rafters, bricks, stones and other materials of each building. We 
are surprised that such an order of the Assistant Collector, which was 
manifestly ultra vires, has been sustained by the learned District Judge, 
It is beyond question that in partition proceedings under the North- 
Western Provinces Land Revenue Act neither buildings nor the materials 
thereof can be partitioned. What is partitioned is the land of the mahal : 


Second Appeal No. 829 of 1897 from a decree of 0. Raefcomjse, Esq., District 
Judge ot Motadabad, dated the 5th August 1897, confirming the order of Kuar Bahadur 
Assistant Colleotor of Moradabai, dated the I8th June 1895i ' 
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1900 where such land is covered by buildings the Court making the partition 
APRIL 28. has to follow the provisions of s. 124 of the Act, but it can decide na 

question of right to the buildings, nor can it partition them. We allow 

Appel- ^^0 appeal and set aside so much of the order of the Courts below as 
LATE directs the partition of the buildings in question. The parties will pay 
Civil, their own costs in all Courts. 

— [This ruling was followed by Banerji, J., in Second Anpeal No. 13 of 

22 A. 329- 1900, decided on the 9th June, 1900, the judgment in [331] which i& 
20 A.W.N. printed below.* See also the case of Abdul Bahvian v. Mashina Bibi (1) 
(1900J 116. —Ed.] 

Decree modified. 


* Banerji, j. — I think that the decree of the Court below is right and this appeal 
must be dismissed. The suit relates to a one^fourtb share of the walls of an enclosuref 
and to gates, and turrets appertaining to a garbi in the village Taira. The piaintifl 
claims a moiety of the said share. He is one of the three sons of one Jawahir Singh. 
The defendants are bis nephews, being the SODS of the plaintiff’s brother Fateh Singh. 
The third brother, Anup Singh, is dead and left no issue. The plaintiff’s case is that 
the three brothers were joint, that the property in question was acquired with joint, 
funds, and that consequently he is entitled to a half share of the said property. It 
appears that a partition of the village has been effected and the shares owned by the 
parties have been divided by the Revenue Authorities. The walls, gates, and turrets in 
suit are said to have been allotted by the R-^venue Authorities to the defendants as 
appertaining to their share. It is in consequence of this order of the Revenue Authori- 
ties that the plaintiff has brought the present suit. The lower appellate Court has 
found as a fact that the property was acquired by Anup Singh when the family was 
joint, that the plaintiff and the defendants’ father Fateh Singh lived jointly with Anup 
Singh, and that upon Anup Singh’s death both of them became owners in equal moie- 
ties of the property in question. It has also been found that the defendants had failed 
to prove that the property had been acquired separately by Fateh Singh. That Court 
has decreed the plaintiff’s claim with tbe exception of a small portion of it with which we 
are not concerned in this appeal. The first two pleas taken in the memorandum of 
appeal are to the effect that tbe decision by the Revenue Authorities precludes the 
plaintiff from maintaining the present suit. This objection is, in my opinion, utterly 
untenable. It was not within tbe competency of the Revenue Authorities to partition 
a building. It is only the land of a mahal which the Revenue Authorities are empower- 
ed to partition by Act No. XIX of 1873. If those authorities took upon themselves to 
partition the buildings, that is, the walls, the gates and tbe turrets in suit, they acted 
ultra mrei. This was held in second appeal No. 829 of 1897, decided on tbeSStbof 
April, 1900. Further. I notice that in this case the District Judge held in the appeal 
preferred to him from the order passed in the partition proceedings that the parties 
should have their rights to the buildings determined by a Civil suit. It is clear, there- 
fore, that the plaintiff is not precluded irom maintaining the present suit in the Civil 
Court as held by tbe Courts below. The other grounds of appeal must, having regard to 
the findings of the lower appellate Court, fail. As I have said above, that Court has . 
found, and I think upon cogent grounds, that the property was joint. Therefore the 
plaintiff was entitled to the decree which has been granted to him. I dismiss the 
appeal with costs. 

[N.B. — This case has been followed in 22 A. 329 . — Ed.] 

(1) 19 A.W.N. (1899) 49. 
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SHIAM IL\UAN V. lUGHUNANDAN PRASAD 
22 A. 331=20 A.W.N. (1900. 96. 

APPELLATE CIVIL. 

. Bcjore Mr. Kno.t, Aij. Chief Justice, and Mr. Justice Blair. 

Shiam Karan and anotheu Uadijmcnt - dchtors ) o . Raghdnandan 

Prasad and another {Decree-holders}.- [30th April, 1900.J 

Letters PateiU s. ^ -Appeal— Presentation of appeal by a person other than an advo- 
CQtCf vukil cr (ittor}ie\f ot Uic Court, or a suitor. 

fleW. that the presentation of an appeal by a person who was not an advocate, 
vakil or attorney, of the Court, nor a suitor, is noc a valid presentation in law, 
having regard to s. 8 of the Letters Patent of the High Court. 

CD.. 24 A. 172.] 

[332] In this case the petition of appeal was signed and presented to 
the Court by a person wlio was neither an advocate, vakil or attorney of 
the Court, nor a suitor, but who appears to liave been a inukhtar-a’am of 
the appellant. At the hearing of the appeal a preliminary objection was 
taken tliat this was not a valid presentation, having regard to s. 8 of the 
Letters Patent. 

Munshi Uulzari Lai, for the appellants. 

Babu Jogindro Nath Chaudliri, Pandit Snndar Lai and Munslii 
■Gokul Prasad, for the respondents. 

JUDGMENT. 

Knox, Ag. C. J., and Blair, J. — A preliminary objection has 
been taken to the effect that the petition of appeal, which was presented 
in this Court, was presented by an agent and not by any of the persons 
©numerated in s. 8 of the Letters Patent of this Court. The memorandum 
of appeal appears te have been presented by some person who was clearly 
neither of the appellaots before the Court, and who may or may nob be 
a person holding a power-of attorney to aopear and act on belialf of the 
appellant. It is contended that a mere presentation of an appeal does not 
©ome within the words of s. 8. We hold that this contention is wrong. 
The words of s. 8 are very clear and positive. We accordingly dismiss 
the appeal with costs. 

Appeal dismissed. 


9 

I 


% 



* First Appeal from order No. 121 of 1899 from an order of Babu Kuawar Mohaa 
al, Subordinate Judge of Benares, dated 16tb July 1899. 


1900 

APRIL 30. 

Appel- 

late 

Civil. 

22 A. 331- 
20 A.W.N, 
(1900) 96. 


1253 



22 All. 333 INDIAN DECISIONS NEW SEBIES 



1900 

May 2. 

Appel- 

late 

Civil. 

22 A. 332» 
20 A.W.N. 
(1900) 98. 


22 A. 332 »20 i.W.N.((1800) 98. 

APPELLATE CIVIL. 

Before Mr. Knox, Ag. Chief Justice, and Mr, Justice Blair. 


Manmothonath Bose Mullick {Plaintiff) v. Basanto Kumar 
Bose Mullick [Defendant):^ [2nd May, 1900.] 

Act No. V HI of 1^90 {Guardian and Words Act), s Guardian and Ward^Deathof 
guardia-n—Suit by ward against guardian's srnifor rendition of accounts. 

Held, that no suit would lie by a ward against the son of his late guardian 
for rendition of accounts. Ranushur Tiwari v. KUhun Kumar (1) referred to. 

{Dias., IR Ind. Cas. 876 (877) = 17 C.W.N. 696 (696j ; F.. 9 Ind. Oaa. 591 = 78 P.L.R, 
1911 = 74 P.W.R. 1911; Doubted, 16 C.L.J. 282 = 17 0,W.N. 6 (7; = 16 Ind. 
Cas. 742 (744).] ' 


The facts of this cage sufficiently appear from the judgment of the 
Court. 

Babu Jogtndro Nath Chaudkri and Babu Satish Chandar Banerji, 
for the appellant. 

[3333 Babu Jiwan Chandar Mukerji {for whom Pandit Baldeo Rant 
Dave), for the respondent. 

JUDGMENT. 

Knox, Ag. C. J., and Blair, J. — The plaintiff, who is the appel- 
lant before us. filed a suit in the Court of the Munsif of Allahabad, 
alleging that one Babu Tara Kinker Bose Mullick, who had been appoint- 
ed his guardian, had not rendered accounts beyond the first year of such 
guardiansbip, that tbe said guardian died during plaintiff’s minority, and 
that the plaintiff has every reason to believe that out of the said assets 
the said Babu lara Kinker Bose Mullick misappropriated a large sum of 
money to his ow nuse.” Nothing further was alleged either as to the 
nature, quantity, kind or manner of the misappropriation which tbe plaint- 
iff believed had been made. But the plaintiff called upon the defendant, 
who is the son of the said guardian, to settle the accounts of the estate, 
to pay out of the estate any sum or sums found due upon such settlement 
of accounts, or if the accounts could not lie settled, to pay such sum or 
sums as tbe plaintiff might succeed in proving to be due. Tbe Court 
of first instance decided that the son was bound to render an account. 
In appeal the District Judge held that the son could not be called upon to 
render accounts, and that it was no business of his to do so ; that the 
plaintiff could call upon him to hand over any papers, account-books, etc., 
relating to the estate which might have come into his possession. He 
further held that upon such a vague allegation of misappropriation no- 
decr66 could be given ag&iDsti the defendaiut. He accordingly set aside the 
decree for the rendition of accounts, and remanded the case to the 
Court below with instructions to frame an issue regarding tbe items 
believed to have been misappropriated. In appeal before us the appellant 
i^ges that as the respondent is in possession of his father’s estate, he can 
be held liable to render accounts, and more to account to him for the 
perioa of his father s management. For this proposition no authority 
was cited to us beyond certain principles said to be found in the case 

Appeal from Order No. II7 of 1899 from an order of Khan Bahadur Mif 
AktarHusam, dated the 14th September 1899. 

(1) 3 A.W.N. (1882) 6. 
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ofConchi V Murrieta (1). That case related to special circumstances 
baaed upon the law of Peru. On the other hand, we have a case of this 

Tijran v. Kishmi Kumar {2}. The learned 
L834J Judges who decided that case evidently considered that the law 
governing a relationship of the special nature must be looked for within 
the four corners of the Statute which created that relationship ; the same 
law governs the present case ; and they held that under s. 21 of Act No. 
XL of 1858 the Judge had no power to require the heirs of a guardian to 
account for moneys received and disbursed by the father in the capacity 
of a guardian. The provisions of s, 21 are personal to the guardian him- 
self, and refer to cases in which his certificate has been recalled for 
incompetency, dishonesty or some other good cause, and not where his 
appointment has lapsed through death. This precedent was presumably 
known to the Legislature when they enacted Act No. VIII of 1890, and 
from the words used by them in s. 41 of that Act. it seems to have been 
considered as the law which should prevail upon the point. Tlie respond- 
ent has filed objections, and one of them is to the effect that the preseut 
suit would not lie. The objection is a good one and fatal to the suit. 

We dismiss the appeal, and upon the objection taken we set aside the 
order of remand, and further direct that the suit as brought stand 
dismissed with costs in all Courts. 

Appeal dismissed. 


22 A. 334=^20 A.W.N. (1900. 115. 

APPELLATE CIVIL. 

Before Sir Arthur Strachey, Kt., Chief Justice, and 

Mr. Jiistice Banerji. 


Malik Muhammad Kauim and others {Plaintiffs) v. GAN(iA 
PA^DE AND OTHERS {Defendants)/^ [3rd May, 1900.1 

Act No. Xll of 1881 {N. W,P. Hent Act) , ss. 93, Ul— for recorded aiiare of profits— 
Suit for settlement of accounts — Limitation. 

Where lor the purposes of a suit in which a share of profits is claimed by a 
recorded co-sharer, either against the lambacdar or against one or more or all of 
the other (.u-sbarers, the Court is asked to adjust the accounts, what has to be 
looked to is the main aud substantial object of the suit. If the main and 
substantial ooject of the suit is to obtain a settlement of accounts, and the 
obtain! og a decree for a share of the profits is only the ulterior object of obtaining 
such settlement of accounts, then the suit is to be regarded as a suit for settle* 
ment of accounts. If the main and substantial object of the suit is to recover a 
share of profits which the defendant has received in excess of what he is entitled 
to, and if the Court is only asked to gojnto the accounts [335] incidentally to 
that main object, and for the purpose of determining whether the sum claimed 
is due, then the suit is not a smt for settlement of accounts merely, but it is a suit 
for a share of profits within the first category of s. 93 (h) of the N.W.P. Rent 
Act, 1881. Ro/wn V. Jwata Prasad (3), explained. Indo v. Jndo (4), referred to. 

[R.. 7 O.C. 84 (86, 88).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Raoof, for the appellants. 


* Appeal No. 5 of 1699 under s. 10 of the Letters Patent. 

(1) (1809) L.tt. 40 Ch. D. 648. (2) 2 A.W.N. (1802) 6. 

(3) 16 A. 833. (4; 26 A. 28. 
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Babu Parbdti Charan Ohatterji, for the respondents. 


JUDGMENT. 


Strachry, C. J., and BaNERJI, J. — We need not call upon the 
learned counsel for the appellants to reply. The suit clearly falls within 
s 93 {h) o( the Rent Act (XII of 1881). The only question is whether it 
falls within the first category of suits mentioned in that clause, namely, 
suits by recorded co-sharers for their recorded share of the profits of a 
mahal. or within the second category of suits for a settlement of accounts. 
If It falls within the first category, then under the first paragraph of s. 94 
the period of limitation is three years from the day when the share 
became due : Ms within the second category, then, under the third 

paragraph of s. 94, the period of limitation is one year from the day on 
which the right to sue accrued. Mr. Justice Burkitb has held that the suit 

is one for a settlement of accounts, an U.hat having been brought more 

than one year from the day on which the right to sue accrued, it was 
barred bv paragraph 3 of s. 94. Now in order to see whether the suit falls 
within the first or the second category mentioned in s. 93 (h), it is neces- 
sary to iook at the plaint. The suit purports to be brought bv certain co- 
shyers of the village against certain other co-sharers. It is headed as a 
claim for the ryovery for Rs. 516-11-6 principal and interest after adjust- 
ment of account from 1301 to U:03 Fasli. on account of lands in mauza 
^ni, pargana Ghosi. It sets forth that the profits arising from the plaint- 
itts shye during the years in question amounted to Rs. 2.000 odd. out of 
wmch the plamtitfs r cMved from the tenants Rs. 1,600 odd, and that 

, duo to the plaintiff's was appropriated 

bv the defendants, first party. It further alleges that out of the profits for 
the years m question the defendants have collected Rs 436-11-6 on 
account of the plaintiffs’ share in excess of the defendants’ [336] own 
sliare of the profits, and have not paid it in spite of repeated demands. 
Ihe only relief prayed in the plaint, apart from costs, is that a decree for 
the recoyyy of Rs. 436-11-6 principal, and Rs. 80 interest, in all 
Ks. 51b_ll-6 may be passed in favour of the plaintiffs against the defend- 
yts. ihere is no specific nrayer referring to accounts. The only allusion 
to an account is in the heading of the olaint, where the claim is described 
as one for the recovery of Rs. 516 " after adjustment of accounts.” It is 
thus clear that the main and substantial object of the suit is to recover 
from the defendants with interest a specific sum which the defendants are 
alleged to have recovered from the tenants in excess of their own share of 
the profits and to hold on account of the plaintiffs’ share. For the pur- 
pose of ascertaining the correctness of the amount claimed, but for no 

ot er purpose, the Court is asked to adjust the accounts. Now this being 
the nature of the claim, the ruling of the Full BAneh in Rohan v. Jwala 
Prasad [1) apnears to us to show clearly that the suit falls within the 
first category mentioned in s. 93 (h) and not within the second category, 
ihe Full Bench held in effect that where for the purposes of a suit in 
which a share of profits is claimed by a recorded co-sharer, either against 
the lambardar or against oneor more or all of the other co-sharers, the Court 
IS yked to adjust the accounts, what has to be looked to is the main and 
substantial object of the suit. If the main and substantial object of the suit 
is to obtain a settlement of accounts, and the obtaining a decree fora 
share of the profits is only the ulterior object of obtaining such settlement 


(1) 16 A. 333. 
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of accounts, thou the suit is to be regarded as a suit for settlement of 19()0 

accounts. If the main and substantia! object of the suit is to recover a Mays. 

share of profits which the defendant has received in excess of what he is 

antitleii to, and if the Court is only asked to j'o in^o the accounts AppeL- 
incidentally to that main object and for the purpose of determining LAIE 

whether the sum claimed is due, then the suit is not a suit for setbieuient CiVIL. 

of accounts merely, but it is a suit for a share of profits witiiin the first — 

category of s. 93 (/i). Now the claim in that case very closely resf-mbled 
the claim in the present crtse. Tlinre a specific sum was claimed A.W.N. 
by a recorded co-sharer against four [337] other CO sliarers in the **3- 

village, not against the lambardar, as a share of the profits whicli the 
defendants were alleged to ha\e realized in excess of what they were 
entitled to. The plaint asked for the recovery of the amount claimed "uy 
meaj»s of adjustiuent of account,” tlie same expression as is used in the 
plaint before us in the only reference which it makes to accounts. The 
prayer was there, as here, not any prayer referringtoasettlement ofacconnts, 
but a decree for the specific amount claimed with interest. It was held 
by the Ij’uU Bench that, notwithstanding the reference to an adjustment 
of accounts, ihe suit fell within the first category of s. 93 0/.) and 
was for the purposes of limitation to be regarded as a suit for a share of 
the profits of a nnihal. We cannot agree with the learned Judge 
who heard this appeal that the present suit falls within Hie second 
category of cases mentioned by the Full Bench. Wo think that 
it clearly falls within the first category. The learned pleader for the 
respondent has referred to an earlier Full Bench case of Lido v. Indo (l). 

It is not necessary to discuss that case beyond saying that if the decision 
lays down anything inconsistent with the case of Bohan v. Jwala Prasad 
(2), it must be taken to liave been overruled by that case, which was 
decided by six Judges of the Court, including the three Judges who were 
parties to the former case. 

Mr. Justice Burkitt does not in his judgement discuss the other 
points raised by the memorandum of aopeil to this Court. We have 
heard the pleader for tlie respondent in support of these pleas, and we 
think there is no force in any of tnem. 

We allow this appeal, set aside tlie ju igment of Mr. Justice Burkitt 
and dismiss the appeal to this Court, with costs. 

[A similar case was decided by Banerji, J., on the 6th Jun®, 1900, 

S. A. No. 891 of 1899, the judgment in which is given helow"^'. — E d.J 

Appeal decreed. 

• Banerji, J. — The suit which has given rise to this appeal was brought under 
cl. (A) of 8. 93 of Act No. XII of 1881, for the plaintiffs’ recorded share of nrofits 
tor the years 1302, 1303 and 1304 Fasli, The plaintiffs own a fourth share in Kbata 
No. 21, and an eighth share in Kbata No. 22. and they seek to recover the amount 
claimed as arrears of profits in respect of those t33dj shares for t he three years men- 
tioned above. The lower appellate Court was of opinion that the suit was one for a 
eettlement of accounts, and applying to the suit the limitation of one year prescribed 
by 8. 94 of the Act, has dismissed the claim in respect of the profits for the ycar^ 1302 
and 1803 Fasli on the ground of limitation. This view of the learned Judge is clearly 
erroneous. As 1 have s«id above, the suit was in terms a suit for profits and not one 
for a settlement of accounts. The distinction between the two classes of suits was 
explained by the Full Bench in the Case of Rohan v. Jwala Prasad (2). It was there 
held that a suit for profits does not become a suit for a settlement of accounts because 
the Court may have to take an account for the purpose of granting a decree to the 
{Uaintiff. It is only when the main object of the suit is to have an account taken from 
the defendant that the suit becomes one for a settlement of accounts Such is not the 

(1) 16 A. 28. (2) 16 A. 333. 
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22 A. 338» 
20 A.W.N. 
(1900) 107. 


22 A. 838 = 20 A.W.N. (1900) 107. 

[338] APPELLATE CIVIL. 

Before Mr. Jmtice Burkitt and Mr. Justice Henderson. 

Bansidhar and others {Defendants) v. Ganeshi and another 

{Blaintiffs):- [5th May, 1900.] 

Hindu Law—Mitaliiihara— Succession — DaughUr's daughter. 

that in the absence of preferential male heirs a daughter’s dauehter ‘ia 
beu to her maternai grandfather. '•uguner » oaugnier ,I8 

[DIbb., 28 A. 187=2 A.L J. 654 = a.W.N. (1905) 242- 28 A q07-q a T t 

A.W.N. (1906) 13 ; R.. 4 N L.R. 31 (35) ; 20 P.R.’l906 = 69 P.L.R. 1906.] ^ 

Court'™ sufficiently appear from the judgment of I he 

lants^^'^'' Chaiidhri and Pandit Moti Lai, for the appel- 

dents^"^’ Madan Mohan Malaviya, for the respon- 

JUDGMENT. 

Henderson, J. (Burkitt. J mn^urrmo) ^ 

that on the 21st July. 1842, one Bai Singh sold certain land for Es! 35^^ 
sale-deed, aiter recuing that the price had been paid and possession eiven 
to the vendee, contamed the following provision If the said veS 
^ould on another^cc^asion^U the said property, then for the same price 

case here. The learned Judge of the lower aoneUatP rnnr» fw «. u 

This case is very similar to the case of AfaZiA Muhammnfi ^ of that d^criptiou. 

P.A., No. 5 of 1899) decided on the 3rd of May 1899 and folZl^nl' 
cate. 1 hold that the present suit is one for profits and not 

No portion oi ihe claim was therefore barred by limitation.^ accounts, 

[1 he lower appellate Court has found that the plaintiffs’ share of the nr r 
each year was Rs. 124.2-1. An exception was taken to this fiodin/in tL rh- ^ ® 
of appeal, but that plea is not Dressed The reonnna 1 the third ground 

under s. 661 of the Code of Cw7Ccedure on objections 

that the respondents had collected rents from tenants not been found 

untenable, as the learned Judge of the lower appellate Court hn® /r wholly 

“the evidence on the record shows that he (Shib Sinahi ha found that 

usual.” so that the finding of the lower appellate collect ng as 

share of th« profits of each year is not 0^0 to St on Th« ni! plaintiffs’ 

quentiy entitled to a decree lor the profits of the three veaJa^fn ^ 

s:r “r r 

to the amount decreed by the lower appellate Court for the vear Ao4°pLH'^*^*Tha 
p,rue^ „.„ pay ..a receive coetei„e„?L Coue.e i„^Xo^o^to T^te Inl 

The objections under s. 561 are dismissed.] 

N.B. (1) This case has been followed in 22 A. 334. Ed, 

fh« brackets forms a Iwrtion of the judgment of 

the (»36 repotted lu 22 A. 337-N. But it does not find a place in the I.L.R. Series. ED, 

TTtvaJin^^e^k^ Appeal No. 851 of 1897, from a decree of Maulvi Muhammad Anwar 

^Taulvf aS reversing a decre« 

of Maulvi Abdul Rahim, Munsif of Kasgan], dated the 18th December 1893. 


1258 



IX.] 


BANSIDHAR V. GANESHI 


22 All. 340 


he shall sell to me the vendor, and in case of my refusal he shall sell to any 

other person.” 

[S39] On the 15th December, 1892, the representatives of the vendee, 
who had in the meantime died, sold a one-sixth shate of the land to the 
defendants for Rs. 1,000 without t^iving the persons claiming to be the 
representatives of the vendor, who had also died, the option of purchasing 
the share. 

In 1893 t he plaintifis, who are the daughter’s daughter of the vendor 
and her son, claiming to be the heirs of the original vendor, sued the 
defendants, the purchasers of the ^th share, to recover that share on 
payment of Rs. 58-8-0, that sum being a one-sixth of the original 
price. 

The lower appellate Court dismissed the suit, and on an appeal 
preferred to this Court, it was held by another Bench that the provision 
in the deed to which we have referred amounted to a covenant running 
with the land and was binding upon any purchaser. It was also hold 
that the benefit of the covenant inured to the heirs of the original 
vendor, and that they would be entitled to sue upon the covenant, 
and the case was remanded to the lower Court for re-trial. 

On remand the lower appellate Court found that the plaintiffs are 
both heirs of the original vendor, and has given them a decree for posses- 
sion of the land on payment of Rs. 58-8-0. 

The defendants have now anpoaled lo this Court. The questions 
whether the plaintiffs for either of them) are entitled to the benefit of the 
provision which has been held by another Bench of this Court to be a 
covenant running with the land, and whether that is provision binding 
upon the defendants, are not now before us, and we therefore refrain from 
expressing any opinion upon these questions. 

The only points which are now open to us are whether the 
plaintiffs are the heirs of the original vendor, and whether, on the 
construction of the deed of sale, the price to bo p^id on a re-sale was tlie 
original price, or the price which an intending purchaser was prepared to 
give. 

As to the 6rst point, we think it is clear, on the authorities which 
have been quoted before us, and the learned vakil for the appellant at 
the end of the argument on the other side was forced to admit, that 
in the absence of preferential male heirs the plaintiff Ganeshi is heir to 
her maternal grandfather, the original [340] vendor. It has been found 
by the lower appellate Court, and the finding has not been challenged, 
that there are no preferential male heirs. 

The other point as to the construction of the deed is not free from 
difficulty. On the whole, however, we are of opinion that the contract 
between the original vendor and vendee was that the price to be paid on 
a re-sale was the original price mentioned in the deed of sale. We there- 
fore dismiss this appeal and affirm the decree of the lower appellate 
Court as far as the female plaintiff is concerned. 

The added plaintiff’, the son of the female plaintiff, has no title during 
bis mother’s life time, and is not entitled to a decree jointly with her. 
His suit must be dismissed, but, under the circumstances, without costs. 
Musammat Ganeshi is entitled to her costs in this Court. 
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Appel- 
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Civil. 

22 A. 338 = 
20 A.W.N 
(1900) 107. 


Decree modified. 
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22 A. 3M=20 A.W.N. (1900) 110. 

REVISIONAL CRIMINAL. 

^ * 

Before Mr. Knox, Acting Chief Justice and Mr. Justice Blair. 


SION.aL 

Criminal. Queen-Empress v. Narain Singh.* [I4th May, 1900.] 


22 A. 340 = 
20 A.W.N. 

( 1900 ) no. 


Crimmal Procedure Code, 5. 556-4ci No. V of 1861 {Police Act, s. 29- Triai by 
District Magistrate for breach of orders of a Reserve Inspector of Police— Magis- 
trate not" Personally interested.” ^ 

HeW, that the Magistrate of a district was net, on account of his being the 
head of the police of the district, debarred by reason of s. 556ofthe Code of 
Procedure from trying a person accused under s. 29 of the Police Act, 
1861, of a breach of the orders of a Reserve Inspector of Police. 

[R., 24 M. 238 .2401 = 2 Weir 238.3 


This was a reference made under s. 438 of the Code of Criminal 
Procedure by the Sessions Judge of Jhansi, in resneec of an order passed 
by the District Magistrate of Jhansi, whereby the Magi.strate had convicted 
one Narain Singn of a breach of an order issued by a Reserve Inspector 
and had sentenced him to two months rigorous imprisonment under 
s. 29 of Act V of 1861. Tne Sessions Judge was of opinion (1) that it 
was not proved that the accused knew of the order in question and wilfully 
disobeyed it, and (2) that the Magistrate as head of [341] the police in 
the district was debarred by s. 556 of the Code of Criminal Procedure 
from tryim* the case. The Sessions Judge was of opinion that “the Full 
Bench ruling of the Allahabad High Court in the matter of the petition 
of Ganeshi (1) has been practically overruled by the addition of the 
illustratio'i to s. 556, Criminal Procedure Code, by Act V of 1898.” 

The facts of the case are more fully stated in the order of the Court. 


ORDER. 

Knox, Acting C. J., and Blair, J. — Narain Singh, a constable, was 
convicteil hy the District Magistrate of Jhansi of an offence under s. 29 
of Act V of 1861. and sentenced to two months’ rigorous imprisonment, 
Narain Singh was a recruit, and. as such, under the orders of the Reserve 
Inspector. There is evidence on the record that all policemen at every 
parade from the 11th were informed by orders of the Reserve Inspector 
that no recruit was to be absent from the lines without a pass. Upon 
the evidence the District Magistrate ritihtly found, if he believed the 
evidence, whinh he did, that Narain Singh was absent from the roll-calls 
at which he was bound to be present at 7 P. M. and 9-30 P. M. on the 
22nd Febru’iry. The defence of the accused was that he was unable to 
be present at the first of the two roll-calls because he had been in the 
Court Inspector s office till 6-30 P. M. of that evening, and when he went 
home to get his food, was delayed because the food was not ready. As 
regards the second roll call, he says iie was asleep. He does not 
anywhere set up the defence that he was ignorant of the rule about the 
roll-call. The defence, moreover, is disbelieved, and we shall certainly not 
disturb the Magistrate s fin iing on these matters of fact. The finding 
proceeds upon evidence, with which he was more competent to deal, in 
that it was given in his presence, and ha had better opportunities of 
appraising its worth. There i-< a lso much force in what the District 

• Crimin:^! Revision No. 215 of 1900. 

(1) 15 A. 192. 
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Magistrate says, tluib he trie! the offence summarily, and all that a 
Magistrate trying the case summarily is reciuired by law to enter is the 
finding, nnd m case of a conviction, a brief statement of the reasons 
therefor. We do not expect to bud the evidence in full, uor can we lay 
down, [342] for that would be legislation, that in a case of this kind the 
Magistrate is bound to do more than record a judgment embodying the 
substance of the evidence. 

But it is contended tliat the Magistrate had no jurisdiction to tr>' 
this case, and the contention is based upon the words contained in s. 55() 
of the Code of Criminal Procedure. The argument is that the accused 
should not have been tried by the District Magistrate in one capacity for 
breach of an order issued by, or approved of by himself in another capacity 
as accused’s suuerior officer. We have in this Court in Full Bench decided 
what meaning is to be put on the words *’ a party or personally interested,” 
and that judgment is in no way affected by tlie explanation which has 
been added by Act No. V of 1898, certainly so far as the circumstances of 
this case are concerned. The accuse i could liave at a proper stage raised 
this point ; he did not do so, nor do we think he could have done so success- 
fully, for we see in the case no substantial interest giving rise to real bias 
in the mind of the District Magistrate. We do not agree with the 
learned Judge that the fact that the District Magis^.rate was much con- 
cerned on account of riots between the police and the Madras Infani ry 
Regiment, aud that he was taking energetic steus to prevent disturbance 
of the public peace, is any evidence of any bias on the part of the District 
Magistrate. Any such conclusion as this we most emphatically decline 
to draw. A Magistrate may be very properly interested in securing the 
proper peace of his district, and be at the same time rigidly impartial in 
trying persons charged with a breach of that peace. The Code of 
Criminal Procedure recognises this when it gives the District Magistrate 
special powers of dealing in appeal with pioceedings taken to insure 
security against any breach of the peare. Tlie order therefore wliich We 
are now passing is in no way concerned with anv such reasoning as tliat 
given above. We take into consideration that the accused was a recruit, 
that nothing was shown against his previous character. Three months is 
the maximum punishment provided by law. and we think that, on the 
whole, a sentence of one month’s rigorous imprisonment would have 
sufficed. We accordingly reduce the sentence to one of rigorous imprison- 
ment for one month with effect from the 28th February, 1900. [343] 
Any imprisonment which the accused has suffered since that date will 
be deemed part of this? sentence. Any balance of imprisonment not 
suffered will run from the date on which he is arrested or submits himself 
for arrest. 
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Najm-ln-nissa {Plaintiff) v. Ajaib Ali Khan (Defendant).* 

[14th May, 1900.] 

Muhammadan law^Pre-emption^Invalid sale^Time xohm right of pre-emption arises. 

No right of pre-emption arisss upon a sal6 which, according to Muhammadan 
law, is invalid, as, for instance, by reason of uncertainty in the price or the time 
for delivery of the thing sold ; but if such sale become complete, as by the pur- 
chaser getting possession of the thing sold, then the ownership of the purchaser 
becomes complete, and a right of pre-emption arises, but neither ownership nor 
the pre-emptive right relates back to the date of the contract of sale. Begam v. 
Muhammad Yaqub (1), referred to. 

[R., 7 O.C. 98 (99).] 


The , facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Baoof and Pandit Moti Lai, for the appellant. 

Mr. Karamat Husain, for the respondent. 

JUDGMENT. 

Henderson J. (Burkitt, J., concurring). — These second appeals, 
No. 631 of 1897 and No. 687 of 1897, have been heard together. 

The facts are very simple. One AmiruUah, who was the owner of 
one of four adjacent houses, on the 17tii May, 1895, by a registered con- 
tract of sale, sold that house to Ajaib Ali, the respondent in this anpeal, 
for Rs. 84 for the site, and a further sum for the buildings, to be ascer- 
tained by carpenters or masons to be appointed by the vendor and vendee, 
it being stipulated that upon the additional sum being ascertained and 
paid, possession of the house should be made over within ten days. 

On the 14th July, 1896, Abrar Husain, the owner of the 
remaining three houses, sold them to his wife, Najm-un-nissa, the 
[344] present appellant. It so happened that AmiruUah did not carry 
out the terms of his contract with Ajaib Ali, refusing to join in appointing 
carpenters or masons to ascercain the price of the buildings, and the 
latter found it necessary to institute a suit for specitie performance of the 
contract, and eventually obtained a decree on the 15th May, 1896, whereby, 
inter alia, it was directed that the parties to the suit should within a 
month join in nominating four carpenters or masons to ascertain the 
value of the buildings, and that in default of their so doing, the Court 
Amin should ascertain the value. The parties did not carry out the 
first direction, and the Amin subsequently made an inquiry and ascertained 
the value to be Rs. 111-8-0. This sum Ajaib Ali paid on the 15th August. 
1896, and thereafter, on the 6th September 1896. he obtained possession 
under the decree. Neither the contract of the 17th May, 1895, nor the 
decree in the suit fora specific performance are upon ’the record, but 
the facts, as above stated, are admitted. 

Najm-un-nissa and Ajaib Ali have now each sued the other, each 
c laiming to have a rig ht of pre-emption against the other. Both suits 

• Second Appeal No. 631 of 1897, from a decree of D. F. Addis, Esq., 0. S.. District 
Jud^e of Shahjahanpur, dated the 2ad August 1897. reversing a decree of Babu Baij 
nath, Subordinate Judge of Shahjahanpur, dated the 3rd June 1897. 

(1) 16 A. 344. 
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were filed on the 22nd February 1897. Najm-un-nissa in her suit alleged 

that the proprietary right or ownershio in the house purchased bv 

«ass to him on the execution of the contract of the 17Mi Mav 1895 ■ 
and that on the date of her ourchase, namely, on the 14th July, 1896 he 

was not the owner, and m fact did not. according to Muhammadan law 

become the owner until the 6th Seotemher 1396. when he got nossession’ 

.and she claimed that her right of pre-emntion against him then arose. 

Ajaib Ah in his suit claimed to have been the owner of the house 

purchased by him as from the 17t!i May 1895. the date of the ourchase 

by him, and, as such, to have been entitled to pre-emotion as against 

^ajm-un-nissa upon her purchasing his house on the 14th July, 1896 

In the other suit he contended that Najm-un-nissa could have no ri«ht 

of pre-emption against him. as her purchase was long after his. 

The first Court decided in favour of Najm-un-nissa’s contention and 

dismissed the suit of Ajaib Ali. On aopeal the District Judge dismissed 
both suits. 


[34S] Both have now appealed to this Court. The only questions 
argued before us were as to the effect, according to Muhammadan Law. of 
the contract of sale of the I7th May 1895. Mr. Abdul liaoof, wlio appeared 
for Najm-un-nissa, contended — (1) that the contract of sale to Ajaib Ali 
was what is known to the Muhammadan Law as an invalid sale: (2) that 
no right of pre-emption can her claimed by or against the purchaser under 
an invalid sale so long as the invalidating circumstances or conditions 
exist : (3) that the sale to Ajaib .Ali did nob become complete until he 
.obtained possession on the 6th Sentember 1896. and that until that date 
the proprietary interest of his vendor did nob pass to him. He has referred 
us to the case of Begani v. Muhammad Yakub (l), a case decided by a 
Full Bench of this Court, and to a large number of authorities on Muham- 
madan Law. The case referred to is an authority for the proposition 
that in considering whether a right of pre-epmtion arises, the Muhammadan 
Law is to be applied, and that if there is a complete sale under that law, 
although not under the general law, the right of pre-emption will arise. 
It is also an authority for the proposition that the sale to Ajaib Ali was 
complete on the 6th September 1896, when the price had been paid and 
possession given to him ; but it isnot an authority, unless perhaps impliedly, 
upon the question whether the ownership in the house purchased by Ajaib 
did. or did not pass to him as from the date of his purchase. 

In support of the contention that the contract of sale of thsl7bh May, 
1895, was in invalid sale, a number of passages from Baillie’s Muhum- 
madan Law of Sale and other text-books on Muhammadan Law have 
been referred to. In Baillie’s Muhummadan Law of Sale at p. 4, dealing 
with the conditions necessary to the validity of sale, it is said : (it is 
required) “ thirdly, that both the thing sold and the price be so known 
and determined as to nrevent dispute between the parties, and anv 
ignorance that may tend to produce contention between them is 
sufficient to invalidate the sale, as in the case of a single goat undefined 
from a particular fiock, or of anything at a price, to he fixed by another 
person. * * * Fifthly, it is necessary to the validity of ali sales 

that they be fr36 from vitiating or invalidating [346] conditions which 
are of various kinds. * ^ They may be described generally in 

this place as conditions that are not in harmony with the contract 
or within the usual scope of such transactions among men, or 
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conditions that are depeodent on events that are either alto- 
“ gether fortuitous, or the time of the occurrence of which cannot be , 
''predicted with any degree of certainty i 

The original text from which the former portion of the passage quoted - 
has been taken with translation is as follows : — 


^ ^^1 IjA-* y 

3 ^ itU ^ 

• ^ - r xsxi-tf Jjl e.Jl3 ^; 4 ^U 


(Alamgiri, Vol. Ill, p. 3, Lucknow edition.) 

“ One of them (the conditions of the validity of the sale) is that the 
“ thing sold and the price be so known as to avoid any dispute, hence the 
“ sale of a thing so unknown as to lead to dispute is invalid ; tor example, 
" the sale of any goat in a particular flock and the mle of a thmg for its price 
“ (whatever tt may he) or (for such a price) as stick an one may settle." 

In Baillie’s Moohummudan Law of Sale, at p. 176, it is said: — 
“ Any ignorance of the thing sold or of the price that affords room for 
“ objection to its delivery prevents the legality of sale ; ” and again at p. 
208: — “When delay is stipulated for in the delivery of the thing sold 
“ and the thing is specific the contract is invalid. ” In Hamilton’s 
Hedaya, edition 1870, at p. 242, it is said : — “ It is here proper to observe 
“ that every species of uncertainty which may prove an occasion of coo- 
“ tention is invalid in a contract of sale.” * 

Having regard to these authorities, it appears to us that the contract 
of the 17th May, 1895, amounted to an invalid sale. The price was nod 
so known or determined as to prevent dispute ; toe contract was for the 
sale of a house at a price to be fixed by third parties ; the delivery of 
possession was indefinitely delayed, being dependent upon the asceriain- 
ment at some future time of the value of the buildings. 

[347] Mr. Karamat Husain, who appeared for Ajaib Ali, did contend 
that the sale was of the category of operative sales, but such sales are 
defined as “ sales which take effect immediately.” Baillie’s Moohummudan 
Law of Sale, p. 6 ; Baillie’s Digest of Moohummudan Law, d. 484 (6), but 
he was forced to concede that in its inception, at all events, it was an 
invalid sale. 

If then the sale was an invalid sale, there are numerous passages in 
the Muhammadan Law Books which show that such a sale cannot give 
rise to a claim for pre-emption by or against the purchaser so long as the 
invalidating circumstances exist. It is sufficient to refer to the following: 
— ‘ The privilege of Shaffa cannot take plac-j regarding a house transferred 
“by an invalid sale” — Hamilton’s Hediya, p. 650. “ There must also 

“ be an entire cessation of all right on the part of the seller. There is 
“ therefore no right of pre-emption for an invalid sale” — Baillie’s Digest 
of Moohummudan Law, p. 477. 
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edition. Book on Pre-emption, 

** of the vendor's title JiencVthM^^^ T s^tinction 

an invalid sale.” "The rieht nf m- J^/e-c-mption does not arise in 

, tne propeity to the purchaser can oxerciso his richt of nro-onintinn 

tTons“orShaff\ °f ‘He condi- 

' u He a cessation of the seller's richt 

m the subject of the sale." Baillie's Digest [348] of Muhammadan Law, 

nf tol ■ f pi'opnetary right has not passed under a contract 

V'°“ ‘He vendor to the vendee, the vendor may himself claim a 

ngnt; of pre-emption against the purchaser of an adjacent tenement. This 
IS clear from the following passage in the Fatwa Alamgiri ; 

»l5^ ^ ;|j ^ya> ^{i 2 /\ 

li? ^ {j^ ^ 

if 35^ /) 

if tril) 1 ^ OUi ^y> ^ toiV* ;|J ^ ^0 jL-jt l4J y 

^ ,>ui* fSisii ,1*3 ^ ,jMy] ^ ^ ^ ic^ ^ 

Alamgiri. Vol. IV, p. 5, Lucknow edition :— 

“ of ,> I^o^se sold under an invalid sale took possession 

.of It. whireby he became Its owner. Then if a house aJjacent to that 

house was sold the purchaser would havo the right of pre-emption. 

“ I If acquiring the second liouse by pre-emption his vendor 

.. took back the house sold to him owing to the invalidity in the sale the 

..purchaser will not then have a right to take the house by riglit of nm 
©mptioD. ® 

“ If the vendor takes back tiie house by reason of its invalidity after 

.. the vendee has acquired the second house by pre-emption then the 

..acquisition (of the house) by pre emption will nob be disturbed Thk 
18 in Moheeb.” ‘ 

But in the case of an invalid sale the right of pre-emption arises 
wuen the contract transferring the property becomes complete by posses 
Sion being given. According to the Hedaya, “ in case of invalid sale the 
..purchaser becomes proprietor of the article upon takine possession of it 
and IS responsible for it, if it be lost in his hands "—Hedaya r. 267* 

Fat Al following passage' from the 
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Alamgiri, Vol. Ill, p. 3, Lucknow edition: Book on Sales, Chapter I. 

“ And the conditions of the invalidity (of the sale) are either general or 
“ special. The general condition in case of each s>ile is that which is the 
“ condition of the constitution (of the sale) because what is not coastitut- 
“ ed is not valid, and the contrary, is not true, because according to 
“ us an invalid sale is constituted and takes effect when possession is 
“ joined with it.’' 

So in Baillin’s Muhammadan Law of Sale it is said : — “An unlawful 
“ sale is tliat which takes effect when followed by possession of the thing 
“sold”(p. 7). 

Having regard to the authorities quoted above, we are of opinion that 
the sale of the 17th May 1895 was an invalid sale ; that the ownership in 
the subject of the sale did not pass to Ajaib Ali on the date of the contract, 
nor until the 6th September 1896, when he, on payment of the price, 
obtained possession. 

On behalf of Ajaib Ali it has been contended by Mr. Karamat 
Husain that sale is completed by declaratiou and acceptance, that is to 
say, when the offer of the vendor has been accepted by the vendee ; and he 
lias referred us to the Hedaya, p. 241. The passage, however, aopears to 
refer to the constitution of the contract of sale, and has no reference to 
the conditions necessary to its validity. With regard to the constitution 
of the contract of sale, there is no material difference between the Muham- 
madan and other systems of law. The contract, whether the sale be a 
valid or invalid sale, is complete, in the sense of the agreement being 
concluded, upon the offer of the seller being accepted by the purchaser. 

In the case of a valid sale there is clear authority to show that 
ownership passes before delivery of possession. “The legal effect of 
“ sale is to establish a right of property in the buyer to the thing sold 
“ and in the seller to the price when the sale is absolute,” i.e., absolute 
as distinguished from depsndent (with an option) or invalid. Baillie’s 
^luhaminadan Law of Sale, p. 7. See Hamilton’s Hedaya, p. 553, 
whore it is said : — “ If, the Shafee bring the seller into Court whilst 
“ the house is still in bis [350] possession, he (the Shafee) may commence 
“ his litigation against him, and the seller may retain the bouse in his 
“ own possession until be receive the price from the Shafee, The Kazee, 

“ however, is not in this case to bear the evidence until the purchaser also 
“ appear, as for his presence there is a twofold reason ; for, first, the 
“ purchaser is proprietor of the ground, and the seller the possessor ; and 
“ as the decree of the Kazee must be against both, both therefore must be 
“ present. (It is otherwise where the purchaser has obtained possession : 

“ for then there can be no occasion for the presence of the seller, as he has 
“ become like a stranger, having neither the property nor the possession.)’ 

In the case of an invalid sale we have seen that the purchaser becomes 
the proprietor of the thing sold on taking possession of it : but it has 
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pass from him but surh WoIm ;.//; • ‘ ^ 

iff ”S€1^ E"“,s:“::;;::‘, - 
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“/A.. *" ^.*'"1^ !^ol(]. un ownership in the nre-uinptor " U 

“ tfte purchase \n tUo tnansion on account of whicii he {the 

tllL JnW T™ "‘I °f ''le seller s ownership in the 

inv 7 / ownership ni the purchaser at the time of a contract of 

invalid sale seems to be clear from the fact that so loiif- as the vitiatim; 

oircnmetanoes are not removed it ,s the seller, ind not ft 

™.^'t>‘'to pre-emption in the case of a suhscmici.t 

•^rfL? TV hooted Iron, the Alam- 

P,ui, Not. i\, p. j, to whicli we have alrcads r4>l'r)-i»>.] t.. 1 

doubt upon the point. That text seems also to show that when f if I ht 
vitiating circumstances hemg removed, as l,y possession, an invalid sale 
becomes complete, the ownership does not pass from the seller to the 
puichasGi as from dato of the sale. 

the ow’“ f ‘"T“ ‘’'Vt “ot liccomo 

fche ownei ot the house purchased by hnn until tlie 6th Scutonihur lS‘J(i 

and herefore he was not entitled to claim pre-emption agaimst Na,m-' 

mi-nissa when she purchased her houses on the 1-tth Julv J8'J(i ; socondlv 

that Na.)m-uii-nissa was entitled, on the sale to Ajaih Ali hecomiim’ 

complete on the Gth Septeniher to claim pre-emption against him 

Napn-u„-nissa and dismiss that of 
Ajaib Ah. Najm-un-nissa will have her costs of both appeals. 

Appeal decreed. 

22 A. 351=20 A.W.N. (1900) 106. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 

Damodar Uas {Plaintiff) P. Muhammad Husain [Defeiulant) ^ 

1,18th May, 1900.) 

Act No. IXofim {Indian Contract Act), ss, 135. ^-Principal ajid Suretu—Aareement 
to give tune to principal debtor— Oratuitous aorcement-Suretg 7 %t dUcnarljed . ^ 

A mere gratuitous agree, nout by a creditor to give time to tho principal debtor 
wdl not discharge the surety. lu orcicr to have such effect an agreement to g vc 
time to the principal deotor must amount to a contract, that is. there must be 

of 22 of 1898, from a decree f)f K. J- Kitts I'Dn Distric 7i.a«« 

oI Bareilly, d.vtod the 29.b September 1897. conlirnhng a decree of lil'bu '^D 

Subordinate Judge of Bareilly dated the 24th February 1897. ^ 
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consideration therefor. Philpot v. Briant (1), Tucker v. Laing (2), and Clarki 
V. BirUy (3). referred to. 

The facts of this case sufficiently appear from the judgment of the 

Court. , ,, . 

Mr. D. iV. Banerji, for the appellant. 

Maulvi Ghulavi Mujtaba, for the respondent. 

JUDGMENT. 

BANEE.H and Aikman, JJ.-The question which arises in this appeal 
is whether the defendant Muhammad Husain, who was surety ‘“a 
defendant Wall Ahmad, was discharged [352] under s. 135 of the Indian 
Contract Act. -What happened was this. Wall Ahmad had wri^tten a 
btter to the plaintitt', asking for time to pay the instalments which were 
payable bv him. In reply to that letter the plaintiff wrote to say - If 
Inhere is ui legal impediment, then I agree ; if there is, then I do not agree. 
It was ooutended in the lower appellate Court that this was a conditional 
accentance of the proposal of the principal debtor. 

overruled this contention, and held that by reason of the Pla'^ 

accepting the proposal to grant time to the principal debtor the surety 
was discharged. It is contended before us, and m our opinion rightly, 
that a mere^agreement between the creditor and the principal debtor does 
not discharge the surety unless the agreement amounts to a oontraot, 
that is unless the agreement is one enforceable by law at the instance 
of the debtor. An agreement is not enforceable by law un ess there is 
consideration for it. In this case there was no consideration for the 
plaintiS’s agreement to delay the realization of the instalments originally 
fixed This agreement was nothing more than a mere gratuitous forbear- 
ance on the part of the creditor within the meaning of s. 137 of the Con- 
tract Act. Under s. 135 the liability of the surety would cease if there 

was a coDtraot between the creditor and the principal debtor by which 
the creditor promised to give time to the principal debtor. The real test 
for the application of that section is whether the agreement became a 
contract, that is to say, whether there was consideration for the promise 
made in the agreement. In the absence of such consideration the agree- 
ment could not be enforced by the debtor. The cases of Ph^lP‘>^ y■ 
Briant (1), Tucker v. Laing (2) and Clarke v. Birley 3), which were cited at 
the hearing, entirely support the contention of the learned counsel (or the 
appellant. It was not suggested in this case that s. 139 of the Contract 
Act had any application. For the above reasons we are unable to agree 
with the Courts below in holding that the surety was discharged by reason 
of the forbearance of the plaintiff to realize the instalments payable by 
the principal debtor. We allow this appeal and vary the decree M he 
Court below by setting [353] aside that portion of the decree which 
dismissed the claim against Muhammad Husain wi^th coses ^ud we decree 

the claim against the said defendant with costs here 
below, and direct the property hypothecated by the said defendant to b 
sold for the realization of the amount decreed, together with ® 

the rate of 6 per cent, per annum up to the date of realization November 
amount payable under the decree is paid on or before ‘^® f 
1900. Oar decree will be drawn up in the terms of s. 88 of the ira 

of Property Act. 


1) (1828) 4 Bing. 717. (2) (1856) 2 K- and J. 745. (3) (1888) L.R. 41 Ch. D. 422. 
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APPELLATE CIVIL. 

Before 3/r. Justice Diirkitt and Mr. Justice Aikiuan. 

Debi Sahai {Defendant) v. Sheo Shanker Lal and another 

[Plaintiffs).* [19th May, 1900] 

law r!f stridiian has once devolved aocordinR to tho 

lZ!l descent of this peculiar species of property R 

governed by th*^ ordinary 

RnlufJ' 'YT,? '*• OhunnoLall(^)\phukYr St v 

feSd^to?^ ^ Vadaganad/za Tevar v. Dora Singha Teoar { 5 ), 

Court"^^ sufficiently appear from the judgment of the 

Pandit Sundar Lai and Munshi Ilaribans Sahai, for the respondents. 

JUDGMENT. 

fu tBURKITT. J.. concurring).^Thi8 is an appeal brought by 

the defendant to a suit instituted by the plaintiffs-respondents to recover 
possession of landed property of considerable value tocether with mesne 
profits, and for invalidation [354] of a deed of gift, dated the 8th 
October 1882, e.xecubed in favour of the defendant by one Musammat 
Dilla Kunwari. According to the plaint Dilla Kunwari had only a life 
interest in the property. She died on the 2rRh September 1895 and the 
plaintiff’s case is that with her death any interest which her donee, the 
defendant, had in the property, determined. 

The property in suit at one time belonged to Bbawani Dayal and 
Basant Lai. two brothers, members of a joint Hindu familv. Bhawani 
Dayal died in 1851, leaving him surviving two widows. Kishen Kunwari 
and Dilla Kunwari. and a daughter by Kishen Kunwari named Jado 
Nath Kunwari. On Bhawani Dayal’s death the property passed by right 
of survivorship to his brother Basant Lai, who died in 1859, leaving 
two widows, but no issue. These widows, who had entered into posses- 
ion of the estate, both died in 1861. On their death the widows of 
Bhawani Dayal in some unexplained manner got possession of the estate 
in equal moieties, although it is admitted the title to it devolved on the 
nearest reversioners, Hanuman Prasad and Hanwant Prasad. The 
latter died in 1865. and his rights in the estate passed to his son 
Debi Prasad. On the 8th September 1866. Debi Prasad and his 
uncle Hanuman Prasad executed a deed of gift of the whole estate in 
favour of Musammat Jado Nath Kunwari. daughter of Bhawani Dayal. 

At that time Jado Nath’s mother, Kishen Kunwari and Kishen Kuowari’s 
c o-wido w DilK Kunwari. were in possession in equal shares. Jado Nath's 

a. k * Appeal No. 46 o( 1898. from a riecroe of Maulvi Saiyid Jafar Husain Khan 
DUborainate Judge of Gorakhpur, dated 7^h December 1897 ’ 

(1) 11 M.I.A. 139. (21 U JI.I.A. 487. (3) 6 I.A. 15. 

(4) 1 A. 661. (5) 3 M. 290. 
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mother died in 1869. and Jado Nath then got possession of half of the 
estate. In 1870. Jado Nath Kunwari brought a suit against Dilla 
Kunwari and one Ram Manorath Lil, in whose favour Dilla Kunwari 
had executed a deed of gift to recover possession of the rest of the pro- 
perty. The Court of first instance decreed Jado Nath’s claim for 
possession of Hllthe property save eleven villages. As to these the decree 
declared th'^t Dilla Kunwari would remain in possession for her lifetime 
22 A 353= without power of alienation. On appeal this Court reversed the decree 
20 A.W.N, of the first Court so far as it decreed to the plaintiff possession of any 
(1900) lOO, part of the property, and dismissed the suit, but with the declaration that 

any transfer or alienation made by Dilla Kunwari to Ram Manorath 
Lai was not to take effect against the reversioners. The defendant-appellant, 
in whose favour Dilla Kunwari [355] executed the second deed of gift 
which this suit seeks bo invalidate, is the son of Ram Manorath Lai 
abovementioned. Jado Nath Kunwari ilied in 1879, and it is admitted 
that on her death her rights in the property in suit passed to her 
daughter Jagarnath Kunwari, who died on the 13th November 1896. 
The plaintiffs are the sons of Jagarnath Kunwari, and claim that the right 
to the property in suit devolved on them on their mother’s death. 

The lower Court decreed the plaintiff's claim, and against that decree 
the present appeal has been brought by defendant. For the appellant it 
is contended, in the first place, that the deed of gift executed by Hanuman 
Prasad and Dabi Sahai in favour of Jado Nath Kunwari, plaintiff's pre- 
decessor in title, is bad as being the gift of merely a contingent interest. 
We are of opinion that there is no force in this plea, as the succession of 
the donors opened up on the death of Basant Lai’s widows, and their 
interest then ceased to be contingent. It is next contended that Musam- 
mat Dilla Kunwari, through whom the appellant claims, had acquired by 
adverse possession a comulete title to the property. We are of opinion 
that in the face of the judgment of this Court, dated 19th April 1871, a 
judgment in a suit between the nredecessors in title of the parties before 
us, and of the subsequent judgment of this Court dated 4bh July 1883, 
also a judgment inter paries, in which the effect of the decree of 1871 was 
considered, this is a position which cannot successfully be maintained, 
it having been clearly held in these judgments that Musammat Dilla 
Kunwari had only a life-interest in the property. 

A third and more formidable objection taken by the defendant is that 
the plaintiffs are not competent to maintain the suit. 

It is admitted that the property in suit, having been conveyed by 
gift to the plaintiff’s grandmother Jado Nath Kunwari, became her 
stridhan, and was inherited by her daughter Jagarnath Kunwari, mother 
of the plaintiffs. If it was stridhan, in the hands of Jagarnath Kunwari 
it is admitted that the plaintiff’s suit cannot succeed, as the property would 
in that case nass on Jagarnath Kunwari’s death, not to the plaintiffs but 
to the plaintiff’s sisters, who, it is admitted, are alive. The question then, 
which [356] we have to consider, is whether the property in suit was 
Jagarnabh’s stridhan. This question, which is by no means free 
from difficulty, has been the subject of long and learned argument at 
the bar. 

For the appellant the text of the Mitaksbara, Chapter 11, s. 11, § 2, 
which includes amongst woman’s property property which a woman has 
acquired by inheritance, is relied on. 

If the plain meaning which the words bear is to be given to this 
passage, there is no doubt that the appellant is entitled to succeed. 
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to the effect that ,v(nW/,a« „l,iel, has once devolvet accotoi,;/ to th^Hw 

Sarv roL of n "1’'’ afto,.vatos governed hv t "e 

MaZs Hieh °' “0‘ taio decisions of the Calcutta a..d 

such on!. ‘'’0 paramount authority which governs 
f^ "' provinces, and we are unable to find in it any wai rant 

Inv authT't'°? Maonaghteu, who does not cite 

thZt " n H ''mu' I '’P erpressos. It is true that he savs 

that m the Mitakshara whatever a woman may have acquired, whether 

by inheritance, purchase, partition, seizure or findiug, is denominated 

womaDs property, bur, ID does not constitute her peculium. ’ But, as 

Messrs. West and BuhW have deoaonstrated (Hindu Law, 3rd edition, 

p. 14b, etc.l, no such distinction between stridhan and what Sir W 
Macnaghten calls a woman’s peculhm, was present to the mind of the 
author of the Mitakshara. As to this see also Banerjee’s Hindu Law of 
Marriage and Stridhaua, 2nd edition, p. 27G. 

doctrine that stridhan which has once passed hv iidieritanee ceases 
to be_ strtdhan is apparently derived from the Daya Krama Sangraha of 
bir Krishna Tarkalaukara. This work is described by Mayne as ' verv 
modern, its author having lived in the beginning of the last century.” It 

r^R^l a^^l-tiority in theBengal school, but it has 

Ld&TJ never, so far as we know, been recognized as of any authority 
in the Benares school. 

t ” considers that the author 

Of the Mitakshara included in the term stridhanum propeity which a 

wonaan has acquired in any way whatever. But he is of opinion that the 
special line of descent of such property set forth in s. 11 of the .Mitakshara 
does not apply to property which a woman has inherited from a male, 
that having already been treated of in earliar sections. He is also of 
opinion that there is no reason why the author of the Mitakshara should 
not have included in the property for which in s. 11 he prescribes a 
special line of descent property inlierited from a female. 

The question whether, according to the Mitakshara. property inherited 
from a female should be subject to the special rules of descent governing 
^ridhan has not formed the subject of judicial consideration, either in the 
Privy Council or in this Court. But. so far as can be gatliered, the views 
of their Lordships of the Privy Council are quite consistent with the 
pinion expressed by Mayne. The c-ises of Tknkoor Deyhee v. Rai Baluk 
Ram{l) and Bhujwandeen Doobey v. Myna Bate (2) dealt with property 
which a woman had inherited from her husbaml, and the case of Chotay 
Lallv. Chunno Ldil (3) with property inherited by a daughter from a father. 

A case in this Court. Phukar Singh v. Ranjit Singh (4) had to do with pro- 
perty inherited by a grandmother from her grandson. In all these cases 
It was held that the woman took only a restricted interest, and that on her 
death the property passed to the heirs of the last male owner. 

In the case Muttu Vaduganariha Tevar v. Dora Singha Tevar (5) it 
was contended that a zamindari property inherited by a daughter from 


(1) 11 M.t.a. 139. 
(4) 1 A. 661. 


i'2) 11 M.I.A. 487. 
(5) 3 M. 290. 
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her father was her stridhan, and passed to her heirs on her death ; and 
reliance was placed on what is nailed the much-discussed passage in the 
Mitakshara, Chapter II, s. 11, § 2. As to this their Lordships of the 
Privy Council remark at p. 301 of the judgment : — “ It is not necessary now 
to state in any detail how impossible it is, whether with regard 
to other commentators or to other passages of the Mitakshara itself, to 
[358] “ construe this passage as conferring upon a woman taking by 
inheritance from a male a stridhan estate transmissible to her own 
“ heirs.” As the text in the Mitakshara refers to acquisitions by inherit- 
ance in general, the insertion by their Lordships of the words “ from a 
male ” in the passage above cited from their judgment is significant, and, 
as said above, is an indication that the views of the Privy Council are not 
inconsistent with the opinion expressed by Mr. Mayne. 

In the Bombay Presidency, save in the case of a widow succeeding 
to her husband, it is held that property which a woman takes by inherit- 
ance is her stridhan, and passes to her heirs. 

In this state of the authorities, and in the absence of any authority 
to the contrary, which is binding upon us, we arrive at the conclusion 
that the estate which the mother of the plaintiffs inherited from her mother 
was stridhan, governed by the special rules of devolution applicable to this 
species of property. The sisters of the plaintiffs therefore and not the 
plaintiffs are entitle! to succeed to it. We accordingly sustain the first 
ground set forth in the memorandum of appeal, and holding that the 
plaintiffs are not competent to maintain the suit, set aside the decree of 
the lower Court and dismiss the suit wtth costs in bdth Courts. 


Appeal decreed. 


22 A. 358 = 20 A. W N. (1900) 108. 

APPELLATE CIVIL. 
Before Mr. Justice Banerji. 


ThakuR Ram (Decree-holder) v. Katwaru Ram {Jiidgment-debtor).* 

[21st May, 1900.] 

Execution of decree -Limitation — Act Bo. XV of 1877— {Indian Limitation Act}, sch. 
ii, art, 179 {^)— Application to take some step‘in^aid of execution^- Payment of 
process fee. 

% 

The mere payment of orooess fee for the issue of notice for the purpose of an 
inquiry under s. 287 of the Code of Civil Procedure, or the payment of costs for 
the issue of a proclamaiioa of sale, uuaocompanied by any applicatioo, will not 
operate to give a fresh starting point for limitation within the meaniog of 
art. 179 (4) of the second schedule to the Indian Limitation Act, 1877, Har Sahai 
V. Sham Lai fl) and Dwirkanath dppaji v. Anandrao Ramchandra (2) followed. 
Barmha Band v. Sarbishwara Band (3) distinguished. Radha Prosad Singh v. 
Sundar Lall ti) dissented from. 

[F., 30 A. 179 = 5 A L.J. 258 = A.W.N. (1908) 74 } 8 O.C. 161 (163) ; R.. 17 O.LJ. 422 
424=13 Ind Cas. 189.] 

[359] The facts of this case sufficiently appear from the judgment 
of the Court. 

* Second Appeal No. 772 of 1899, from a decree of Munsbi Acfaal Behari, Officiat- 
ing Additional Subordinate Judge of Ghazipur, dated the 23rd June 1899, reversing a 
decree of Chaudhri Saiyid Abdul Hussain, Munsif of Ghazipur, dated the 11th April 
1899. 

(1) 20 A.W.N. (1900) 88. 

(3) 3 A.W.N. (1883) 247. 
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Maulvi Ishaq, hr the appellant. 

iandit A{ada?z A/oha7t Malarti/n, for the respondent. 

JUDGMENT. 

execution of a decree 

iftQd tH under s. 89 on the llth Sentember. 

m^tT* u a plication for execution was presented on the 29bh 

on the 7th 

uiber, 1898. The question is, whether the auolication last mentioned 
was withm time. The lower appellate Court has held that it was barred 
by limitation, and it is contended that this decision is incorrect. The 
warned vakil for the appellant relies on the fact that on the 21bh 
December, 1895, process fee was deposited for the issue of a notice for the 
purpose of an inquiry under s. 287 of the Code, and also upon the fact 
that on the Sth July. 1896. costs for the issue of a nrociamation of sale 
were deposited. He contends that limitation should be computed from 
these dates, and that as the present application was made within three 
years from both of these dates, it was not time-barred. 

T- 4 of art. 179 of the second schedule to the Indian 

limitation Act, 1877, the three years’ limitation must be computed 
from the date of applying in accordance with law for execution of the 
decree, or to take some step in aid of e.xecution. It is clear that under that 
article a fresh start for the computation of limitation is allowed, not from 
the date of taking a step in aid of execution, but from the date of applying 
to take some step in aid of execution. The record of this case shows that 
no application, either oral or in writing, was made when the deposit of pro- 
cess fee and of costs of sale was made on the 24th December, 1895, and the 
8th July, 1896. The mere fact of the making of the deposit cannot amount 
to the making of an application within the meaning of art. 179 (4). The 
learned vakil for the apnellant relies on the ruling of this Court in Barmha 
Nand v. fiarhishwara Nand (1). In that case what the learned Judges said 
was [360] that "the decree-holder applied within the neriod of limitation for 
steps to be taken in execution when he deposited the necessary fees for 
notices and advertisements of sale.” From this stafement it seems that 
some application was made in that case. In the recent case of liar Sakai 
V. Sham Lai (2), it was held that payment into Court of postage for the 
purpose of getting a record forwarded to another Court in a case where 
the transfer of a decree for execution had been ordered under s. 223 of the 
Code of Civil Procedure did not amount to an application to the Court to 
take a step in aid of execution. In Dwarkanath Appaji v. Anaixdrao Ram- 
Chandra (3), it was held that the mere deposit of process fee for the service 
of notice was not an application within the meaning of art. 179, cl. (4), 
which could save the operation of limitation. The case of Radha Prosad 
Singh v. Sunder Lall (4) is no doubt an authority in favour of the apnel- 
lant’s contention, bub in that case the learned Judges overlooked the fact 
that under cl. (4) of art. 179, there must be an application to take a step in aid 
of execution in order to save the oneration of limitation, and that the mere 
fact of a step being taken in aid of execution cannot have that effect. I am 
therefore unable to agree with tha ruling last mentioned. As in this case 
the decree-holder did nob apply for execution or to take a step in aid of 


(1) 3 A. W. N. (1883) 247. 
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execution within three j^ears before the date of his present application for 
execution, that application was time-ban ed, and this appeal must fail: it 
is dismissed with costs. 

I may observe that the lower appellate Court was wrong in stating 
that notice under s. 248 was issued oa the 24th December, 1895. If that 
date had been correct the present application might have been within time; 
but, as a matter of fact, the order for the issue of notice was made on the 
30bh November, 1895, and the notice was actually, issued on the second 
December, 1895, and the present application was made beyond three years 
from both these dates. 

Appeal dismissed. 


22 A 361 = 20 A W.N. (1900) 111. 

[361] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Nanku Ram (Plaintiff) v. The Indian Midland Railway 
Company (Defendant).^' [25th May, 1900.] 

Acilio.IK. oj (Indian Raihoays Act), ss. 72, 76 -Aci No IZ of (Indian 

Contract Act), ss 151, 15'2, ^Ql—Contract^Bailment— Liability of bailee^Burden 

of proof — Railway Company. 

Where good.s are delivered to a railway company for carriage not " at owner’s 
risk,” and such goods are lost or destroyed while in the custody of the company, it 
is not for the owner suing for compensa'-.ion for such loss or destruction to prove 
negligence on che part, of the company , but, when the owner has proved delivery 
to the company, it is for the company to prove chat they have exercised the care 
required by the Indian Contract Act, 1872. of bailees for hire. 

[R.. 3N.L.R. 94 (96).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Smidar Lai, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

Banerjj and Airman, JJ. — The facts which gave rise to the suit 
were these. The plaintiff’s agent consigned ta the defendant company 30 
bales of cotton for conveyance to Bakhtiarpur, a station on the East 
Indian Railway. Twenty-eight of these bales were loaded in a wagjn on 
the 3rd January 1896, and the wagon was attached to a mixed train 
which left the Kirwi station on the same day a little after 4 p.M. After 
the train had been in mobioQ about 40 mioabas, it was discovered that the 
wagon containing the cotton bales was on fire. It is admitted that all 
the cotton loaded in that wagon was destroyed. In the present suit the 
plaintiff claims damages for the loss sustained by him in conseQuence of 
the destruction of the cotton. The defendant company did not dispute 
the amount claimed, but they claimed exemption from liability on three 
grounds I (l) that the plaintiff at the time of despatch eleotel to pay 
the owner’s risk rate, (2) that the fire was the result of spontaneous 
combustion, and (3) that the fire was not the result of any negligence 

* Second Appeal No. 857 of 1897 from a decree of G. Forbes, Esq.. District Judge 
of Banda, dated the 16th August 1897, confirming a decree of Babu Sanwal Singh, 
Subordinate Judge of Banda, dated the Idth May 1897. 
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thaf Hn/in foHGJ as.inst the riefondant company, and 

nooda r'f 'l“®t'o°ed. It must therefore he taken that 

r362f the I f 1 conveyed over the line of 
Oouri helo ^h" °0"’PahV-.ver9 not at the risk of the owner. The 
ai^^t on ^ '^'s'P'ssed the claim, hol.iing that the defend- 

thatTtTr’f' ' V -"PP®""" Court was of opinion 

t at t v\as for the plaint, rt to prove that the defendant company was 

guilty of uegligeuoe in resuect of the hales of cotton consigned to it. The 

learned Judfie says:— The party daianitied has no cause of action unless 

he aliefiss negligence : such an allegation cniist not he a general sweeping 

one but oiust be such as to give notice to the defendants of the case they 

will have to meet.” The learned Judge further adds:— “ Clearly a plaintitT 

must athrm some specific act of negligence, or suggest some such act : thus 

Phunt.ifr appellant in the present case to assert in bis plaint 

that he believed the hro to have been caused either by sparks from the 

engine or to have been caused by some fire left carelessly in the wagon before 

the bales were loaded into it, or by some person smoking while engaged in 

loading. Being of that opinion the learned Judge held that the plaintiff had 

not prove.l that the defend mb comnafiy were guiltv of any act of negligence, 
and affirmed the decree dismissing the .suit. Wo are unable to agree 
with the view of the law taken by the learned Judge. By s. 72 of Act 
No. IX of 1890 the responsibility of a railway a.lministration for the loss 
or destruction of goods delivered to it to be earned b\ railway is, subject 
to the other provision of the Act. that of a bailee under ss. 151, 152 and 
161 of the Indian Contract Act. Section 7G of the Act provides that in 
any suit against a railway administration for compensation for lessor 
destruction of goods delivered to it for carriage, it shall not be necessary 
for the plaintiff to prove how the loss or destruction was caused. The 
passages quoted from the learned Judge^s judgment show that he over- 
looked the important provisions of s. 76, which east, not on the plaint, iff, 
but on the railway company, the burden of establishing the circumstances 
which, under ss. 151 and 152 of the Indian Contract Act, would 

% was sufficient for the plaintiff to 
prove delivery of the goods to the railway company and the fact that the 
goods were destroyed whilst in the custody of the company. Those 
facts being admitted in this case, it was for the company to establish 
[363] the circumstances which would entitle them to be relieved from 
liability. This the defendant company in this case failed to do. The 
Court of first instance says in its judgment that the fire must have been 
the result of spontaneous combustion. There is not a particle of evidence 
to show that this was so, and no such conclusion can be drawn from the 
evidence on the record. We may accept the evidence that the fire did not 
originate from a soark from the engine ; but that alone does not lead to the 
conclusion that there was no other cause for the bales catching fire except 
the theory of spontaneous combustion. It appears from the note which the 
locomotive foreman recorded on the driver’s report of the 25th January 1896, 
that, in his opinion, the wagon was on fire before it lefbKirwi station. We may 
mention that the locomotive foreman banpened to be travelling by the train 
to which the wagon was attached. If this was so, it was for the company to 
prove that the possibilities indicated by the learned Judge in his judgment 
as to the origin of the fire, namely, that of some fire having been left care- 
lessly in the wagon before the bales were loaded into it, or of some person 
smoking 'whilst loading, did not exist, or that precautions were taken to 
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preveol: the origiDating of the fire in any of fche ways indicated. It is 
true that the learned Judge in his judgment says that "*upon the evidence on 
the record the lower Court’s finding that the fire was due to spontaneous 
combustion and that the company’s servants had not been guilty of 
negligence, was sound and proper.” We may observe that this opinion 
as to the absence of negligence on the part of the defendant company and 
their servants is based on the erroneous view which the learned Judge 
entertained as to the burden of proof. We may further observe that the 
finding, to which we have referred above, is based on no evidence what- 
ever on the record. The learned advocate for the appellant asked our leave 
to contend that there was no evidence whatever to justify the finding as 
to the fire being due to spontaneous combustion or as to the absence of 
negligence on the part of the defendants. We granted him the leave asked 
for, and we have gone carefully through the evidence. After having heard 
that evidence we can unhesitatingly say that there is no evidence to support 
the conclusion of the Courts below. The plaintiff was therefore entitled 
[364] to a decree for the amount claimed, the correctness of which was 
not disputed. We may mention that the railway company was not 
represented in the appeal before us, and that consequently the appeal 
has been ex parte. The result is. that wo allow the appeal, and, 
setting aside the decrees of the Courts bslow, decree the claim as laid in 
the plaint with costs in all Courts and future interest. We direct 
that the future interest hereby awarded be calculated at the rate of 
6 per cent, per annum from the date of suit till the date of realiza- 
tion. 

Appeal decreed. 

22 A. 364 = 20 A.W.N. (1900) 119. 

APPELLATE CIVIL. 

Before Mr. Knox, Ag. Chief Justice, and Mr. Justice Blair. 

Himanchal Singh {Judgment-Debtor) v. Jhamman Lal 

{Decree-Holder).* [25th May, 1900.] 

Act No. XIX 0/1873 (N.IK.P. Land Revenite Act), s 205 5— Course/ Wards— Contract 
entered tJilo by disqualified proprietor whilst his property was under the charge of 
the Court of Wards. 

Section 205'B of Act No. XIX of 1873 does not cease to have effect when pro- 
perty to which it might apply is release 1 from the custody of the Court of Wat ds. 
Such property cannot at any time be taken in execution of a decree obtained on a 
contract entered into by a ward of the Court at a time when his property was 
under the superintendence of the Court. 

[R.. 24 A. 136 (137).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya Ckandar 
Mukerji) and Munshi Gulzari Lal, for the appellant. 

Munshi Gohind Prasad, for the respondent. 

JUDGMENT. 

Knox, Ag. 0. J., and Blair, J. — The order passed by the 
learned Subordinate Judge is wrong. We do not know whether his 

First Appeal No. 222 of 1899i from a decree of Pandit Raj Nath, Subordinate 
Judge of Mainpuri, dated the 25th November 1899. 
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afctenfcioa was or wag ooti drawn to s. 20o B of Act No. XIX of 1873. 
It ig contended tliat the contracts out of which this decree issued were 
oontraots entered into by the judgment-debtor while his property was 
under the supeiintendence of the Court of Wards. This contention 
was clearly placed before the learned vakil for the respondent and was 
not contested by him. We take it therefore that the contracts ahovemen- 
tioned were entered into at a time when Himanchal Singh was a ward 
of Court. If gentlemen of the money-louding profession will [365] 
frustrate the object of the law by lending money to wards of Court, 
they have themselves to thank if they hnd that their money has been 
thrown away. Property while under the superintendence of the Court of 
Wards cannot, without the sanction of the Court, be in any way charged, 
nor can such property be taken in execution of a decree made in respect of 
contracts entered into by a ward of the Court while his property is under 
such superintendence. The contention that the restriction only remains in 
force so long as the property is under superintendence and is immediately 
removed the moment the superintendence ceases is not warranted by law. 

To put it more clearly, Section 205 B of Act No. XIX of 1873 in 
clear terms provides that no property which has been under the superin- 
tendence of the Court of Wards shall be liable to be taken in execution 
of a decree made in respect of any contract which was entered into 
by a disqualified person during the time while his property was under 
such superintendence. To limit the operation of the section to the exact 
moment when the property is released from the superintendence of the 
Court of Wards would defeat the manifest object of the Legislature. That 
intention was that persons whose property was under the superintendence 
of the Court should not be competent to create without the sanction of 
the Court any charge upon such property, and that, if they did execute 
any document purporting to create such charge, that document should at 
no time have any operation quoad the property supposed to be so charged. 
The whole aim and object of tlie legislature would be frustrated if, while 
the Court of Wards was building up and nursing the estate, the dis- 
qualified proprietor should be left free to destroy the work of the Court. 

The appeal is decreed, the judgment; and decree of the lower Court 
are set aside, and the application for execution is dismissed with costs. 

Appeal decreed. 

22 A. 366 = 20 A.W.N. (ISOO) 109. 

[366] APPELLATE CIVIL. 

Bejore Ur. Justice Danerji and Mr. Justice Aikman. 

Sher Singh and anohter (Defendants) V . Diwan Singh and others 

(Plamtifs).* [26th May. 1900.] 

Civil Procedure Code, s. — Api^eal— Appeal from decree in suit, the grounds of appeal 

being solely directed against an interlocutory order in Die suit. 

Held, that no appeal would lie where, the appeal being ostensibly against the 
decree in the suit, the grounds of appeal were solely directed against an inter- 
locutory order passed in the suit. Sheo Nath Singh y. Ram Din Singh (l), 
followed. 

• Second Appeal No. 960 of 1897 from a decree of L.G. Evans, Esq., District 
Judge of Aligarh, dated the 17lb September 1897, confirming a decree of Maulvi 
Muhammad Shafi, Munsif of Koil, dated 21tb December 1896. 

(1) 18 A. 19. 
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[N J., 9 O.C. 80 (83) ; F., 34 M. 298 {230) = 6 lod Cas. 239 = 20 M.L.J. 805 (8061 = 
8 M.r.T. 72 = (1910) M.VV.N. 226; 5 A.L J. 644 = A,W.N. (1908) 242=4 
AI«L.T« 400*] 

The plaintiffs in this case brought their suit claiming two distinct 
reliefs. On objection by the defendants that the two reliefs claimed could 
not be joined in one suit, the Court of first instance put the plaintiffs to 
their election and fixed a date upon wiiich the plaintiffs were to appear and 
state which relief they wished bo pursue in that suit. On the date fixed 
the plaintiffs did not appear, and the Court dismissed the suit as for 
default of appearance. Subsequently the plaintiffs applied for restoration 
of the suit, and their application was granted, the suit restored, and a 
decree ultimately passed in their favour. Against this decree the defend- 
ants appealed, both attacking the decree on the merits and questioning 
the procedure of the Munsif in restoring the case. The appeal was dis- 
missed. The defendants thereupon appealed to the High Court ; but in 
this appeal they attacked only the order of the Munsif, by which he re- 
stored the suit on the plaintiffs’ application. 

Pandit Sundar Lai and Pandit Moti Lai, for the appellants. 

Mr. W. K. Porter and Babu Satish Chandar Banerji for the respond- 
ents. 

JUDGMENT. 

Banerji and Aikm.in, «JJ. — We think that this apueal must be dis- 
missed, and the preliminary objection taken by Mr. Porter must prevail. 

The suit of the plaintiffs-respondents was dismissed by the Court of 
first instance for default. That dismissal was subscuuently set aside, and 
the case heard on the merits, and a decree made in favour of the plaint- 
iffs. An appeal preferred from that decree [367] was dismissed by the 
lower appellate Court. The defendants have appealed to this Court, and 
the only ground upon which their appeal is based is that the dismissal of 
the suit was improperly set aside by the Court of first instance. No 
objection has been taken to the decree of the lower appellate Court as 
regards the merits of the case. 

This case is clearly governed by the concluding remarks in the judg- 
ment of this Court in Sheo ^ath Shiffh v. Ram Din Singh (1) at p. 22. 

It was there said that “ s. 591 contemolates two things, there being a 
regular appeal about sometliing else, and in that appeal the insertion of a 
ground of objection under s. 591.” It is conceded that in this case there 
is no appeal about anything else. The objections taken in the memoran- 
dum of appeal relate only to the order setting aside the dismissal of the suit. 

Following the ruling referred to above, wo sustain the objection urged 
on behalf of the respondents and dismiss this appeal with costs. 

Appeal dismissed. 


(1) 18 A. 19. 
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JaFIU Bi2gam {Opposite Party) v. Saiha Biisi [Petitioner). - 

[1st June. 11)00.] 

yvf,,;.', /are Corf*-, .v. 281 ^Succes'^ivc dcntiis or)n<in^^,^it-dcbiar 
rlprcimahfe. representative of Uie legal 

Tbo j.idgin-nt Uebcor ufiJff a simple money decree died before execution was 
taken out a-.iinst him. Kxecuiiou of the decree was sought agaiust bisleg.U re- 
prosentHivo. lato wboso bands it was found that certain of tbe assets of the 

^ > i.a m m ^ 0 anything was recovered the legal 

representative, lo turn, diel. Ueld, that the decree-holder was entitled to 

execut e his decree against the legal representative of the legal representative to 

the extent of any assets of the original judgmeut-debtor which might have come 
loto her po^^esbioo. 
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In this caso one Jafri Begaiu obtained a decree against Ezid Bakhsh 
in 1890. The decree was for Bs. :2.o87. The judgment-debtor Ezid 
Bakhsb was a pensiono 1 (ioverninent servant. He died before the whole 
of the decretal amount was realised. At his death there was a sum of 
Rs. 1,700 od-l in deposit at the [368] Jabalpur treasury, arrears of pension 
which had not lieen drawn by Ezid Bakhsh. Execution of tho decree was 
then sought as against Mulianimad Ibrahim, sou of Ezid Bakhsh. He 
contested the application, urging that Jafri Begam’s decree being held in 
attachment by him was not capable of execution, and further pleading 
that he was not liable to be proceeded against as he had not realized any 
portion of the estate of his deceased father. It was ruled that the decree 


was capible of execution, but that Ibrahim was not liable in his own per- 
son or property for the am^unt (lue under tho decree. Before any further 
steps were taken by the decree- holders Ibrahim died. It is admitted that 
previous to his death he had realized the Rs. 1,700 odd fi*om the Jabalpur 
treasury. On the 26cli February there was an apolication made for execu- 
tion of the decree against Musammit Saira, widow of Ibrahim. She 
objected on cortaia grounds, amongst others, that she could not be pro- 
ceeded against as she was not the leaal representative of the judgment- 
debtor. The Court of first instance (Subordinate Judge of Jaunpur) 
allowed the apolication for execution against Musammab Saira. On 
appeal the District Judge of Jaunpur set aside the order of the Subordinate 
Judge and disallowed the application for execution on the ground that 
such an application was noc within the purview of s. 234 of the Code of 
Civil Procedure, under which section it purported to have been made. 
The decree-holder thereupon apoealel to the High Court. 

Maulvi Karamat Husain, for the appellant. 

Mr. B. E. O'Qonor, for the respondent. 


JUDGMENT. 

Baner.ii. J. — We are unable to agree with the learned Judge in hold- 
ing that the decree-holder appellant was not entitled to take out execution 
of her decree against the respondent Saira Bihi. The appellant obtained 


* Second Appeal No. 43 of 1698. from a decree of B. Lindsay, Esq.. District .Judge 
of Jaunpur, dated tho I8th November 1997, reversing an order of Rai Mata Prasad, 
Subordinate Judge of Jaunpur, dated the 8tb May 1897. * 
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a simple decree for money against one Ezid Baksh. Before the decree 
could be executed, Ezid Bakhsh died, and after his deach execution was 
sought against Ibrahim, the son of Ezid Baksh, on the allegation that 
Ibrahim had appropriated and not duly disposed of assets left by 
Ezid Bakhsh to the extent of Es. 1,716. If Ibrahim did in fact 
appropriate the amount of assets alleged to have been received and not 
duly disposed of by him, he became personally liable to the [369] decree- 
holder to the extent of those assets, under s. 234 of the Code of Civil 
Procedure. Ibrahim, therefore, in substance, took the place of the original 
judgment-debtor to the extent of those assets, and to that extent became, 
to all intents and purposes, the judgment-debtor to the decree. On his 
death his legal representative became liable to the extent of the assets 
appropriated by her, and the decree-holder was entitled to apply for execution 
against her. In this case it has been found that Ibrahim received 
Es. 1,716 payable to Ezid Baksh, the original judgment-debtor. To the 
extent of that amount he became personally liable, and the decree-holder 
is entitled to execute his decree against the respondent, the legal repre- 
sentative of Ibrahim, for the realization of that amount. In this view the 
lower appellate Court erred in dismissing the application for execution. I 
do not deem it necessary to decide in this case the general question whether, 
in every instance when the legal representative of a deceased judgment- 
debtor dies before execution of the decree has been completely obtained, 
an application for execution may be made against the legal representative 
of such representative. Having regard to the facts of this particular case, 

I am of opinion that the application of the decree-holder as against the 
respondent ought to have been entertained, and that the Court below 
erred in dismissing it. I would allow the appeal with costs, set aside the 
order of the lower appellate Court with costs, and restore that of the Court 
of first instance. 

Airman, J. — I agree. In my opinion the learned Subordinate Judge 
was right, and the learned District Judge took a wrong view of the pro- 
visions of s. 234 of the Code of Civil Procedure. If the learned Judge’s 
view were the sound one, much injustice might result. Supposing a judg- 
ment-debtor dies leaving property amply sufficient to pay his debts, and 
this property passes to an only son, who is brought on the record as 
the legal representative of the judgment-debtor. Then, according to the 
District Judge, if that son died before execution can be completed, his 
legal representative could not be proceeded against, although the original 
debtor's property might be in his hands. I do not think that could 
have been the intention of the law. We have been unable to find any 
case similar to the present one. It [370] appears to me, however, 
that when the son of the original judgment-debtor was brought on the 
record as his legal representative, and when it was found that that 
son had in his band money of the deceased which had not been duly 
disposed of, the son, to all intents and purposes, became the judgment- 
debtor. Therefore, in my opinion, the legal representative of the son can 
under s. 234 be proceeded against subject to the limitations therein set 
forth. I concur in the order proposed. 

By the Court. — The order of the Court is that this appeal is 
allowed with costs, the order of the lower appellate Court set aside with 
costs, and that of the Court of first instance restored. 

Appeal decreed^ 
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ip; Chand {Defendant-Appellant) v. Indvrut 

amtiff-Hespondent). Uodi Fol)ra,u-y and 24fcl, Mareli, ItJOO.] 

Coiistrmtionof the [■ilini Eoilcnce Acf H72 v ,a, i j . , 

recital of receipt of consideration in a deed 0 / 

The Ju'.licial Coininittoo, .ippDving the decision of rhn rT:«u n 1 . 
reg«d 16 fts settled law that whore th-re has been ^ 
recital in a deed of sale of the pavment by the purchaser 
money, and its receipt by the veador. it is odbu ?o fhV Uf. cansidocation 
consideration money was actually n iifi no^ oni. f Utter to prove that no 

Indian Eyidence Act 1873 anything m s. 9-2 of the 

I [ written instrument is to be contradicterby oraYlvideLe " 

* reoUarin ""llZtTlfZj ll ''T ^ 

( above section for a Court to accept proof that, by a collateral arranYom'^t"^ 
vendor and purchaser, the consideration money remained with 
hands for the purposes and under the conditions agree i upon between S 

IPmU.B.R. (1897-1901) 400 : R.. 27 A. 612 (6161*2 A T T qro a «/ xt ' 

25 M. 7 (14) = U M.L.J. 37o‘ (372, ; 25 M 55 (59) =tl M L r^xYisil 'Ti '/V 
441 (443,*A.W.N. (1907, 181; 2 C.L.J 338 1^3) ■ 0 C L J 2 ? 901 ^ 

Gas. 953 ; 14 C.L.J. 507 = 16 C.W.N. 137 (139) = U Ind cis Y 18 mM 7^ 

Appeal from a decree (2nd June 1896) of the High Court {!) revers- 
ing a decree (13th June 1893J of the Subordinate Jud^e of A"ra 

• I'fspondent brought tins suit on the 6tb December 1890 
apinst the apre lant and a co-defendant. Musammat Kesar Kuar The 
plaintiff obtained a decree in the High Court for Rs. 33,133 beintr the 
balance, with interest, of the consideration money for the sale ’of half of 
his estate in land, sold by the plaintiff to the defendants by sale-deed 
da ed the 18th Februa.y 1888 in the proportion of six annVs t the 
aefendant Sab Lai Chand, and two annas to the other. 

The main question now related to the effect on this case of s 92 of 
the Indian Evidence Act, 1 of 1872, and to whether or not the High 
Court had admitted oral evidence of facts which, if allowed would have 
contradicted and varied, within the meaning of that section’ the terms of 
a written instrument, the registered sale deed. In that deed there was 
a recital that Indarjit had received the consideration Rs. 30.000. This 
payment was stated to have been made by his receiving Ra 25 000 
handed over to him in cash before the Sub- Registrar, Rs. 3^000 by a set’ 
off against a previous debt due by Indarjit to Lalchand, and Rs 2 000 
by money paid to two vakils on his account. 

Section 92 of the Evidence Act enacts that when the terms of a contract 

in writing have been uroved no evidence of any oral agreement or 

statement shall be admitted, as between the parties thereto, for the pur 

pose of contradicting, varying, adding to, or subtracting from, the written 
terms. 
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That the cousideration agreed upon was Es. 30,000 was common 
groun«h The plaint alleged that to obtain an advance of money for the 
costs of a suit whereby Indarjit should obt-ain possession of his inheritance, 
then in the hands of strangers without title against him, he had executed 
the .-ale-deed of the 18th February 1888 ; that the present defendants were 
co-plaintiffs with him in his suit filed on the 21st February 1888; that a 
decree was made in their favour on the lOch December 1888, upheld on 
appeal on the 26th May 1891, and possession obtained; that during the 
suit all the expenses were defrayed by the Kothi of Sah Lai Ohand, amount- 
ing to about Rs. 2,000. Beyond that theplainr.iff had received no consi- 
deration money. The terms in which the sale-deed acknowledged receipt 
appear in their Lordships’ judgment. 

[372] The defendants filed separate answers, averring payment of 
the entire sum. One of the issues was whether the plaintiff was precluded 
from giving oral evidence in contradiction of the deed of the 18th February 
1888. Another raised the questions of fact, whether there had been 
payment, or whether there had been a real arrangement whereby the 
consideration money was left with Sah Lai Chand on the unJersianding 
that the plaintiff, at the end of the litigation about his inheritance, should 
receive that money subject to a deduction of bis share of the costs of the 
suit of 1888. 

The Subordinate Judge found that no part of the consideration money 
had been paid in the manner alleged in the recital of the deed of tlie 18th 
February 1888. But he dismissed the suit on the ground that the nlaintiff 
had not proved an agreement that payment of the purchase-money should 
be deferred, and should follow upon the termination of Indarjit’s suit of 
1888. 

The High Court found that the case for the plaintiff was proved. 

The judgment of the Division Bench (Banerji and Airman, JJ.) is 
reported at length in I. L. R., 18 All., 168. Tney remanded the suit to 
the lower Court for the determination of the amount of the disbursements 
by the defendants on behalf of the plaintiff in the suit, which ended in 
the decree of the 26th May 1891. On return made, the High Court 
decreed in favour of the plaintiff Rs. 28,000, the balance of the considera- 
tion money, and Rs. 5, 133-5 0 interest, the amount disbursed having been 
{as was not any longer disputed) the Rs. 2,000 alleged by the plaintiff to 
have been spent on the suit. 

The defendant Sah Ijal Chand alone appealed. 

Mr. G. E. A. Boss, for the appellant, argued as to the question of the 
admission of evidence of an agreement, oral and contemporaneous, in 
variation of the written one evidenced by the sale-dee'i, thar. such evidence 
was disallowed by s. 92. The principle there enacted would exclude the 
contradiction of the recital, and the addition of the collateral agreement 
asserted by the plaintiff. Besides this, the evidence, if admissible, was 
insufficient to outweigh that for the defence. Go the facts the [373] suit 
had been rightly dismissed by the first Court, and that judgment should 
be restored. 

Mr. Herbert Cowell, for the respondent, contended that the evidence 
admitted in this suit was not in variation, or contradiction, of the terms of 
an agreement in writing. The admission of evidence to contradict the 
misrecital of a fact, such as payment of the consideration for a sale in a 
sale-deed, was not within the rule enacted in s. 92. On the contrary it 
had been clearly established as law that a recital of the payment of the 
consideration, contrary to fact, was not conclusively binding, but could b^ 
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JUDGMENT. 

H 33,133-0-3 alleged to be due to the respondent as the 
balance of the consideration for a certain sale-deed dated 18th February 

f Court dismissed the suit, but on appeal the High Court 

of Allahabad, by its decree, dated the 2nd of June 1896, reversed the 
decree of the Subordinate Judge and gave judgment for the respondent 

VVlufl COSuS« 

By the sale-deed in question, after recitals that the respondent 
became entitled on the deHh of his maternal grandmother to the estate 
of his materoal grandfather. Jiwa Ram, but strangers liad had «mt nos- 
session of the estate, and the resuondent had not the necessary means 
of prosecuting a suit against them, and that he had therefore sold a 
moiety of the property for Rs. 30,000, as to [ 374 ] 6 annas to Sah 
Dal Ghand, and as to 2 annas to Musammat IG-sar Kuar. and tliat be had 
received the enure consideration with reference to the share of eacli vendee 
m the manner detailed below, it was agreed that the vendees should 
institute a claim m the Court of the Subordinate Judge of Agra District 
jointly with the respondent to recover possession aud enter into posses- 
sion of the prooerty decreed jointly with him, and take mesne profits 

of their share And the respondent agreed that after the institution of 

the suit he would not make any settlement with respect to the subject- 
matter of the claim, or withdraw the claim, or get the case settled by 
arbitration without the consent of the vendees. If the decision of the 
Court should be unfavourable the respondent was to bear the costs of the 

opposite party and repay the consideration and be responsible for the 
costs incurred. 

The consideration money of Rs. 30,000 was stated to have been 
received from the vendees in the following manner : — 


Received in cash at time of registration 
By set-off against a previous debt due in respect 
of five rukkas 

Caused to be paid to Chandi Parshad and Jagan 
Parshad 

Total 


• * • 


Rs. 

25.000 

3.000 

2.000 

30.000 


l A. 93a>7 
Sar. p.c.J. 

702. 


(1) 3 B. 159. 


(2) 11 C. 486. 
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In May 1888 the respondent brought a suit for the recovery of Jiwa 
Ram’s property jointly with the appellant and Kesar Kuar, and a decree 
was made in their favour by the Judge of first instance which was 
affirmed by the High Court on the 26th of May 1891. They subsequently 
executed the decree and obtained possession of the property. 

By his plaint in the present suit which was filed on the 6th of 
December 1892, the respondent alleged that the three items in which the 
consideration of the sale-deed was said to have been paid, were fictitious 
and that the money which was produced at the time of registration went 
back to Sail Lai Chand, and no item was due from the respondent under 
old accounts, nor was anything paid on respondent’s behalf to Chandi 
Parshad and Jagan Parshad. And the respondent alleged that the sale 
[375] consideration was left with the vendees subject to the condition 
that the vendees should bear half the costs of the prouosed suit and defray 
the other half U.e.., the respondent’s share) out of the consideration money, 
and after obtaining a decree in the first or the appellate Court nay the 
respondent the balance (if any). The respondent named the expiry of the 
time allowed for an appeal to Her Majesty on the 15th January 1892 as 
the date of accrual of cause of action. 

The appellant by his written statement denied the facts alleged by 
the respondent and pleaded that the claim was barred by time. 

Both Courts have agreed that no part of the consideration money 
was paid to or on account of the respondent, and their Lordships need 
not say more on that subject than that they agree with the finding. The 
Subordinate Judge, however, held that the respondent had not made out 
by evidence the agreement alleged by him and his suit must therefore 
fail. The High Court on the other hand held that the respondent’s story 
was in accordance with the probabilities of the case and was sufficiently 
proved by the evidence adduced by him. In this case no question of 
limitation arises. 

The learned Judges have very fully and carefully stated and comment- 
ed on the evidence of the respondent and his witnesses. Their Lordships 
agree with the conclusions of the learned Judges on the question of fact 
and with the reasons which they have given for accepting the respondent’s 
story as true. 

The point which was chiefly pressed on their Lordships by the 
learned counsel for the appellant was also raised in the High Court and 
considered by the learned Judges, viz., that no evidence should have been 
received of the agreement alleged by the respondent because it varied or 
contradicted the written contract, and was therefore inadmissible under 
8. 92 of the Evidence Act. Their Lordships, agreeing with the High 
Court, regard it as settled law that, notwithstanding an admission in a 
sale-deed that the consideration has been received, it is open to the vendor 
to prove that no consideration has been actually paid. If it was not so, 
facilities would be afforded for the grossest frauds. The Evidence Act 
does not say that no statement of fact in a written [376] instrument 
may be contradicted by oral evidence, but that the terms of the 
contract may not be varied, <ic. The contract was to sell for 
Rs. 30,000 which was erroneously stated to have been paid, and it was 
competent for the respondent without infringing any provision of the Act 
to prove a collateral agreement that the purchase-money should remain 
in the appellant’s hands for the purposes and subject to the conditions 
stated by, the respondent. This objection therefore fails. 
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Solicitors for the appellant ; 
Solicitors for the respondent : 


Appeal dismissed. 

Messrs. Pyhe and Parrott. 

Messrs. Barrow and Rogers. 


^2 A. 376 = 20 A.W.N (1900) 129. 
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Before Mr. Justice Blair. 
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The facts of this case sufficiently appear from tlie jud«meut of the 
Court. 

Munshi Gokiil Prasad, for the appellant. 

MaulW Ghulam Mujtaha, for the respondents. 


JUDGMENT. 

Blair, J.— It seems to me that this appeal must succeed. At an 
auction sale held in execution of a mortgage decree a 16-biswansis share 
was sold instead of a IS-biswansis share, which was all that under the 
decree should have been brought to sale. [377] The purchaser is a 
stranger, and for some 11 years has been iu undisturbed nossossiun of the 
share. The Court bebw in a somewhat vagus manner 'has apparently 

treated this proceeding, not as a suit but as an application under s. 241 of 
the Code of Civil Procedure, and f dlowiog therein a decision of this Courc 
in Jhamvian Lai v. Eewal Ram (IJ. in which a Bench of this Court ap- 
proved of the ruling in the case BincMahata v. Shyama Chum Khawas (2), 
decreed the claim of the plainciffs. Mr. Gokul Prasad argues for the 
appellant that this proceeding having been treated by the Court below as 
a proceeding under s. 244, the application of the plaietitf is barred by the 
operation of arc. 178 of sch. ii of the Indian Limitation Act. If that 
article is applicable, it is clear that the three years’ limitation has long 
expired, Mr. Mujtaha for the respondents has suggested that no article 
of limitation is applicable to such an application as this. The case which 


Second Appeal No. 629 of 1899, from a decree of Babu Nibal Chuoder Subor- 
ainate Judge of 8b-»hjahanpur. dated the 81st July 1899. confirming a decree of Babu 
xreokiNandan Lai Sahai. Muneif of West Budaon, dated tbe 90th December 1898. 

(1) 19 A.W.N, (1899) 919. (2) 22 C. 483. 
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be has cited to me is altogether of a different kind, aod I see no reason to 
doubt the propriety of the application of art. 178. For this reason I 
allow the appeal, set aside the decrees of the Courts below, and dismiss 
the plaintiff’s suit with costs. 

Appeal decreed. 


22 A. 377=20 A W N. (1900) 123. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Henderson. 

Kaunsilla (Defendant) v. Chandar Sen (Plaintif)* 

[Tth June. 1900.] 

Execution of decree-^Sole in execution^ Title of auction.pxii chaser ~ Purchaser not 
bound to inquire into the validity of the order under which the sale takes place 

Where under a decree upon a mortgage the sale of certaio property is ordered, 
aod such property >s sold at auction in pursuance of such order, and the sale is 
confirmed, the auction-purchaser takes a good title, even though the decree was 
one which the Court ought not to have made. The purchaser at a sale under a 
decree is under no obligation to look behind the decree to see whether the decree 
has been rightly made. Matadin Kasodhan v. Kazim Husain (li distinguished- 
Rewa Mahton v. Ram Eishen Singh (2; and Mukhoda Dassi v. Qopal Chunder 
Dutl'i 3) referred to. 

COverrulfcd, 25 A. 214 (217, 219. 226.)] 

[378] The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sundar Lai, for the appellant. 

Pandit Moti Lai (for whom hlaulvi Ghulam Mujtaha), for the res- 
pondent. 

JUDGMENT. 

Burkitt and Henderson, JJ.— On the 19th June 1872, one 
Jagannath mortgaged 111 biswas in a particular mahal to Tulshi Ram. 
This mortgage was a simple mortgage, but it appears that subsequently 
the mortgagee was let into possession (it is not shown how), and from 
that time the mortgage was treated as if it had been a usufructuary 
mortgage. Jagannath died leaving three sons. Eaghunath Das, Narain 
Das and Mulchand, who may be described as Mulcband No. 1. 

On the 29th October 1881, Eaghunath and Narain Das sold their 
two-third shares in the Hi biswas (or 7i biswas) to Tulshi Ram, who thus 
became the owner of the 7i biswas, and continued to be the mortg>igee of 
the 3j biswas of Mulchand No. 1. The share of Mulchand No. 1 remained 
unaffected. Tulshi Ram, who owned another 5 biswas in the same mahal, 
died, leaving a son Mulchat.d No. 2. Mulchand No. 2, who was in possession 
of the Hi biswas and his 5 biswas, on the 3rd January 1887, executed a 
mortgage purporting, as full owner, to mortgage the entire 16i biswas to 
Musammat Kaunsilla and Bishan Lai. The mortgagees, Mnsammat 
Kaunsilla and Bishan Lai, brought a suit upon their mortgage against 
Mulchand No. 2 only, and obtained a decree for sale, and under that 

* Second Appeal No. 29 of 1898, from a decree of Baba Madho Das, Subordinate 
Judge oL Bareilly, dated cb.e )0th Deoamber 1897. reversing a. decree of Pandit 
BiehambdrNatR, Munaif of Aonla, .Faridpur, dated tbe'19ui April 1897« 

(1) 13 A. 432 (2) 14 C. 18. (3) 26 0. 734 <737). 
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Musammat Kaunsma'^or 7^.000^^odV^^Th'^^^'l ’ P'^'‘*r^^^sed by 
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1 J Kauosilla took nofchinij under her uurchase. That case has 

as iu^The"°cVr h which Us acrually taken place and been confirmed, 
as m the case before us. It merely deals with the right of the mort- 

fuft to'^brin^rl mortgagees parties to his 

suit to bung the property to sale. That case, in our opinion tliere- 

fore, has no aoplication to the circumstances of the present case ' It h-is 

fiXsTn rL^tf rlf- subsequent morV- 

fo h.dnf H ‘ ^ the one-third share of Mulchand No. 1 were not entitled 

t^D b mg the mortgaged property to sale under the decree which they 
obtained m their suit. But. as a matter of fact, the property has been sold 
unoer that decree, and the sale has been confirmed aud' possession given 
It 18 not necessary, as has been held by the Privy Council, for an intending 
purchaser at a sale under a decree to go behind the decree, to see whether 
the decree has been rightly made. In Rewa Mahton v. Ram Kisheu Shwh (2) 
their Lordships of the Privy Council say;— "To hold that a purchaser 
at a sale in execution is bound to inquire into such matters would 
throw a great impediment m the way of purchasers under executions. If 
the Court has jurisdiction, a purchaser is no more bound to inquire into 
the correctness of an order for execution than he is as to the correctness 
of the judgment upm which the e.^ecution issues." There seems to be 
no real distinction between a sale which takes nlaee under a decree which 
directs a sale, as in ihe case of a morcgage, and a sale in execution held 
under an order made after a decree for money. See Makhoda Dx^.nv. 
Gopal Chnmler Dutta (3h We have also been referred to two cases one 
Uarou Lai Singh v. Gobind Rai (4) and the other an unroported case in 
Second Appeal No. 637 of 1897 recently decided by a Bench of this Court 
^either of these cases deals with the case of a sale which has actually 
taken place, and they are therefore not in point. The plaintiff in this case 
IS the representative of the mortgagor, and we are unable to see how 
under the circumstances of this case, he can be entitled to get possession 
without redeeming an admittedly existing lien on the prouerty held by the 
defendants,. 

[380] We therefore allow the appeal, set aside the judgment of the 
-lower appellate Court and restore that of the Court of first instance, dis- 
JUissing the claim with costs in all Courts. 

Appeal decreed. 
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22 A. 380=20 A.W.N. (1900) 125. 

APPELLATE CIVIL. 

Before Mr. Justice Burkitt and Mr. Justice Henderson. 

Motiram and another (Defendants) v. Kundan Lal and others 

iPlaintijJs}.* [7th June, 1900.] 

Civil Procedure Code, ss. 372. 53S —Assignment pending suit — Application by Assignees- 

to be allowed to appeal against the decree— Order rejecting application — Appeal. 

A defendant, pending the sui^. made an assignment of his interest therein. 
No application was made by the assignees or the assignor to have the assignees 
brought on the record, and the suit waj decided ex parte to the detriment of the 
assignees. The assigoees filed a memorandum of appeal, claiming that they 
were entitled to file an appeal under the oircum-itances sat forth in their memo- 
randum. The Court, apparently treating this memorandum as an application 
under s. .372 of the Code of Civil Procedure, dismissed it. Seli that an appeal 
would lie from this order of dismissal as from a decree. Indo Mali v. Gaya 
Prasad (1) followed. 

[Overruled. 24 A. 532 = 22 A.W.N. (1902) 112; R., 57 P.R. 1903 = 126 P.L.R. 1903‘; 

D.. 24 A. 342 = 22 A.W.N. (1902) 84.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moti Lal and Babu Diirga Charan Banetji, for the appellants. 

Bibu Jogindro Nath Chaudhri (for whom Munshi Gulzari Lal), for 
the respondent. 

JUDGMENT. 

Burkitt and Henderson, JJ. — This is an appeal from a decree of 
the District Judge of Meerut, which in words directs the appeal before 
him to be dismissed. The case was one in which in a pending suit the 
present appellants purchased the interest of one Dalip ; they made this 
purchase on the 5th July 1897. No auplication was made by the 
assignees or assignor to have the assignees brought on the record, and the 
suit was decided ex parte on the 13th July. The decree given in that suit 
was injurious to the present appellants, in that it debarred them from 
redeeming the mortgage. Thereupon the present appellants put in a 
memorandum of appeal before the Judge, and in that [881] memorandum 
claimed distinctly that they were entitled to file an appeal under the 
circumstances set forth in their memorandum. This application was 
supported by the assignor who disclaimed all interest in the subejot 
of the suit. The District Judge treated the application for leave to 
appeal as if it were an application properly made under s. 372 of 
the Code of Civil Procedure, and adopted the procedure prescribed by that 
section. Eventually the District Judge in his final order, after setting forth 
the facts, records that these appellants applied to be allowed to appealunder 
no section whatever. And because they had taken no steps to have their 
names entered (apparently before decree was passed) the learned Judge 
held “ they have no locus standi now.” Having come to this conclusion 
the District Judge dismissed the appeal. This order is evidently a clerical 
blunder, and what the learned Judge meant, no doubt, was that the appli- 
cation for leave to appeal was rejected. 

* Second Appeal No. 966 of 1697, from a decree of H. G. Fearse, Esq., District Judge 
of Meerut, dated 13th September 1897, confirming a decree of Babu Jai Lal, Officiating. 
Subordinate Judge of Meerut, dated the 13th July 1697. 

(1) 19 A. U2. 
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tion ^ Section <^7^ '^•>■3 wrong in refusing the applica- 

was 'a n a f ‘r ^ ‘‘“f '‘PP'^ such a Case. The assignment liere 

Te wor^r^rh in the sense in which 

the word suit has been interpreted in many cases in the Privy Council. 

There was a suit pending when the assignment took place, and that hein 
SO. we think s. is applicable, even though no application to have the 
assignees brought on the record was made till after the decree 
_ It IS then contended that no appeal lies. Clearly s. 088 does not 
give an appeal, as the appeal given by that section is an appeal against an 
order disallowing objections raised under s. 372. Here objections were 
mised and they were allowed; consequently sub-s. 21 does not apply. 
Hut It was held in the case of Mo Mati v. Gaya Prasad (1) in which an 
application to be brought on the record under 3. 372 had been refused, 
that the order rejecting the application was an adjudication on the repre- 
sentative right claimed by the applicant, and therefore amounted to a 
decree as that word is defined in s. 2 of the Code. Applying that case, it 
appears to us that an appeal does lie to us, and we are of opinion that 
that appeal should be allowed. The tacts are perfectly clear. There can 
be no doubt that the [382] assignment did take place, and, as we held 
above, the application to have the assignees brought on the record was 
made, and properly made, under s. 372 of the Code. 

We therefore set aside that which we conceive to he the order of the 
Court below, i.e., the dismissal of the appellants’ application to be brought 
on the record. W’e direct that the appellants be now brought on the 
record, and we I'emaud the record to the Court of the District Judge with 
orders to decide whether the memorandum of appeal, dated the 23rd 
August 1897, should or should not be admitted ; and if admitted, to hear 
and decide the appeal according to law. Costs of this appeal will follow 
the event. 

Appeal decreed. 


22 A. 382 = 20 A.W N. (1900) 118. 

APPELLATE CIVIL. 

Before Mr, Justice Burkitt and Mr. Justice Henderson. 

CHHIDD0 Singh and others i Plaintiffs) V. Durga Dei 
AND OTHERS {Defendants).* [12th June, 1900.) 

Hindu law— Hindu xoidow — Reversioners entitled to succeed successively on death of 
Hindu widow ^SuiC by some of such reversioners to set aside alienations made by 
widow in possession — Res judicata. 

Where ther-) are several reversioaers successively entitled to sucjcoJ to property 
for the time heiog in the possession ol a Hindu /eiuale, a decree in a suit by 
some of such reversioners seeking to set aside alienations made by the female in 
possession will not necessarily constitute res judicata in respect of a similar suit 
brought by otb^r reversioners. Bhagwanla v. Sukhi (2), Jumonna Dassya 
Chowdhrani v. Bamasoonderai Dassya Chowdhrani (3) and Jsn Dut Koer v. 
Mussamat Hansbuiti Koerain (4) referred to. 

£R., 32 A. 33 = 6 A-L.J. 931 = 3 Ind. Gas. 725=6 M.L.T. 348; 27 M. 698 (590); 58 
P.B. 1906 = 59 P.L.R. 1905 ; D., 6 O.W.N. 178 (180).] 


* Second Appeal No. 912 of 1897, from a decree of D. F. Addis, Esq., J)isti1ot 
Judge of Sbahjahaopur, dated the 8tb September, 1897, teversing a decree of Rai 
Hanwari Lai, Subordinate Judge of Sbabjabanpur, dated the 27th August, 1894. 

(1) 19 A., 142. (2) 22 A. 33. (3) 3 I.A. 72. (4j 10 l.A. 160. 
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The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogitidra Nath Chaitdhri (for whom Babu Sdtish Chandar 
Banerji), for the appellants. 

Panflit Sundar Lai (for whom Pandit Baldeo Earn Dave), for the 
respondents. 


JUDGMENT. 

Henderson, J . (Burkitt, J., concurring). — In this case the plaintiffs, 
who were the nephews of one Balu Singh, sued the defendants to recover 
possession of certain property which [383] had been transferred to them 
or their predecessors in title by Rukmin Kunwar, the widow of Balu Singh. 
Balu Singh died in 1856, and Rukmin Kunwar died in 1890. It appears 
that in 1865, some of the brothers and neohews of Balu Singh brought 
a suit claiming as reversioners to set aside certain alienations, including 
the alienations now the subject of the present suit, on the ground that 
they were not made for legal necessity. This suit was heard by the 
Munsif of Gorakhour. He decided as to a portion of the claim that the 
alienitions were invalid. As to the alienation^ now the subject of this suit, 
he found that they were good, and this decision was upheld in appeal. In 
the present case the decision of r.ne Munsif in the suit to which we have 
referred was relied oa as being res judicata on the question whether the 
alienations were good or bad. It has been held by a Full Bench of 
this Court in Bhagwanta v. Sukhi (1) that where there are several rever- 
sioners entitled successively under the Hindu law to an estate held by a 
Hindu widow, no one of such reversioners can be held to claim through 
or derive his title from another, even if that other happens to be his father, 
but he derives his title from the last full owner. Now in the present case 
the nlain‘iffs are the now reversioners of Balu Singh, being nephews of 
Balu Singh, ocher than the nephews who joined in ihe previous suit, and 
in our opinion they are not bound by the decision in the previous suit, fn 
Jumocna Dassya Chowdhrani v. Bainasoonderai Dassya Chowdhrani (2) 
their Lordships of the Privy Council doubted whether a decree in favour of 
an adoption passed in a suit by a reversioner to set aside the adoption is 
binding on any reversioner except the plaintiff, and whether a decision in 
such a suit adverse to the adoption woul \ bind the adoptive son as between 
himself and any other than the plaintiff. In a later case, Isri Dut Koer 
v. Musammat Hanshutti Koerain (3), their Lordships expressed a strong 
oninmn that such a decision would nob be binding as res judicata in nbe 
case of a new reversioner. Having regard to these expressions of opinion 
bv their Lordships of the Privy Cjuncil and to the decision of the Full 
Bench of this Court, we are of opinion that the Judge [384} was wrong 
in dismissing the suit on the plea of res judicata. We tnerefore reverse 
his finding on that uoinb, and setting aside his decree, remand the case 
under s. 562 of the Code of Civil Procedure to the lower appellate Court 
to be restored bo the file of pending appeals and disposed of according to 
law. Coses of thisaopeal will follow the event. 

Appeal decreed and cause remanded. 


(1) 22 A. 33 


(2) 3 I.A. 79. 
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APPELLATE CIVIL. 

Before Mr, JuUicc Banerji and Mr. Justice Aikman. 


PiRYA Das {Plaintiff) V. ViLAYAT KhaN AND OTHERS 

{Defejulants).- [12ch June. 1900.] 

Procedure Code, s. '^Zb-SUit b^j unmcce^sful auclion.pur. 
(Co«r ^ lc( No Vila/ 


A purchaser of property at a sale held in execution of a decree obtained formal 
possession, but was resisted in obtaining actual possession by a person who 
claimed to be the owner in possession of the property. An application made by 
the auotion.purchaser under s. 336 of the Code of Civil Procedure was reieoted 
and the auction-purchaser accordingly filed a suit against the person in possession 
Claiming a declaration of his right to the property, and to be put in actual 
possession thereof. Heldy that such a suit was one for a declaratory decree and 
consequential relief and Court-fee was payable under Clause IV (cl of s. 7 of the 

Court Fees Act. Dhondo Sakharam Kulkarni v. Qovind Babaji Kulkarm (11 
referred to. j \ t 
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The facts of this case sufficiently appear from the judgment of the 
■Court. 

Munshi Gokul Prasad and Munshi Raribans 5a/ia/,ffor the appel- 
lants. 

Maulvi Gknlam Mujtaba, for the respondents. 


JUDGMENT. 

Banerji and Aik.MAN, JJ. — We are of opinion that the lower appel- 
late Court improperly dismissed the appeal before it. The plaintitt * was 
the auction-purchaser of certain property, of which formal possession was 
delivered to him by the officer of the Court. The defendant No. 1 com- 
plained that the plaintiff was not entitled to possession, and that he. the 
defendant, had been improperly dispossessed. An inquiry w^as held, and an 
order was made by the Court under s. .335 of the Code of Civil Procedure, 
declaring the defendant to be entitled to possession, and ordering 
[383] him to be restored to possession. The plaintiff thereupon brought 
■the present suit on the allegation chat Miran Sakka, whose rights he had 
purchased at auction, was the owner of the property in question, and that 
'he, the plaintiff, was consequently entitled to the possession of it. He 
prayed tbat his right to the property should he declared, and that posses- 
sion should be restored to him. He also included in his prayer for 
relief a prayer to have the order under s. 335 set aside. He valued the 
relief sought by him at Rs. G2, but paid a Court-fee of Rs. 10 as in a suit 
for a declaratory decree only. The defendant objected to the amount 
of the Court-fee paid as insufficient. That objection was overruled by 
the Court of 6rst instance which, however, dismissed the suit on the 
merits. The plaintiff appealed and paid on his memorandum of apoeal 
a Court-fee of Rs. 10. The officer of the Court reported that the memo- 
randum of appeal and the plaint were insufficiently stamped, and on that 
report the learned District Judge made the following order : — “Appellant to 

• f — — — - 

* SecoDd Appeal No. 923 of 1897, from a deoree of Maulvi 8atyid Akbar Husain, 
Judge of Small Causes eZdrL'isiag the powers of a Subordioate Judge of Agra, dated’ 
the Slat August, 1897, confirming a decree of Pandit Bisban Lei Sarma. Munsif of 
-Agra, dated the 4th June 1897. 
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make good the deficiency in both Courts within four days or show cause.’' 
The learnei Subordinate Judge, who decided the appeal in this case, says 
in his judgment that the apnellant neither paid the required amount nor 
showed any cause Bub this statement is clearly wrong. It appears that 
within the time allowed by the Court the appellant’s pleader appeared 
to show cause, and did show cause appirently to the satisfaction of the 
District Ju'lge, beciuse we find that on the 16th July, 1897, the District 
Judge ordered the appeal to be admitted subject to any objection as to 
Court fees that might ba raised at the hearing. At the hearing the 
objection was renewed on behalt of the respondents. The learned 
Judge of the lower appellate Court, without assigning any reasons for 
his opinion, held that the amount of Court-fees was insufficient, and 
thereupon dismissed the appeal. Even if it be assumed that the Court- 
fees paid on the plaint and the memorandum of appeU were insufficient, 
the Court was wrong in dismissing the appeil without giving the appetlant 
an opportunity to make good the deficiency. Further, we are of opinion that 
there was no deficiency of Court-fee on the plaint in this case or on the 
memorandum of appeal. If the suit be treated as a suit for a declara- 
tion of the plaintiff s right to present possession of the property within 
[386] the meaning of the last paragraph of s 335 of the Code of Civil 
Procedure, it was properly stamped with a Court-fee of Es. 10. and this was 
the view taken by the Bombay High Court in Dhondo Sakharam Kulkarniv. 
Gobind Bdbdji Kulkdrni (1). In that case there was a distinct prayer for 
possession, and the Bombay Court held that, notwithstanding such prayer, 
the amount of Court-fee paid, i.e., Rs. 10, was sufficient. We are, however, 
not called upon to decide this point, because if the suit be treated as a 
suit for possession, the plaint was properly stamped under clause V, s. 7 
of the Court Fees Act. Further, as the claim sought not only a declara- 
tion of right but possession also, there was a prayer for a declaratory 
decree and consequential relief, and therefore the Court-fee was payable 
under clause IV (c) of s. 7 of the Court Fees Act. In any aspect of the case 
the amount of Court-fee paid was sufficient or more than sufficient. The 
fact of the plaintiff asking for a declaration of his title and also to have 
the order passed under s. 335 set aside was nob asking for several declara- 
tions or reliefs, inasmuch as the order sought to be set aside negatived his 
right, and the effect of the declaration of his right would necessarily be 
the setting aside of that order. We think that the Subordinate Judge 
was wrong in dismissing the appeal. We set aside his decree and remand 
the case under s. 562 of the Code of Civil Procedure to the lower appellate 
Court with directions bo try the appeal before it on the merits. The 
appellant will have his costs of this appeal. Other costs will abide the 
event. 

Appeal decreed and cause remanded. 


(1) 9 B. 20. 
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Coun^^ facts of this case sufficiently appear from the judgment of tho 

Pandit Sundar Lai, for tlie appellants. 

Babu Joqindro Nath Chandhri (for whom Babu Satish Chandar 
Jsanerji), for the respondents. 


JUDGMENT. 


Hisnderson J.— [d 1870 one Sheo Singh died leaving a widow 
Musammat Golab, ann two grandsons, by a deceased daughter named 
Oanga and Jamna, In 187o his widow died. It was alleged that Sheo 
aiDgh at the time oi his death was possessed of a portion of a house in 
Which be, and after him his widow, resided. 

In 1877 his nephews, the sons of a deceased brother, instituted a 
suit ID which they alleged that they had been joint with Sheo Singh and 
claimed to eject Ohajju. the appellant before us, from the portion of 
the'house said to have been Sheo Singh’s. Ohajju was the brother of 
Musammat Golab. and the plaintiffs in that suit, whiie admitting chat he 
was in possession, averred that he had merely been allowed out o( 'Trace 
by Sheo Singh a id Mu.sammat Golah t.) Jive in the house. 

Chajju, in his written statement, m the first place, pleaded that the 
plaintiffs had no right to sue, as the two grandsons, and not the plaintiffs 
were the heirs of Sheo Smgh. He further pleided that the i roperty 
m suit was his ancestral property, and that it had been in the possession 
of himself ann his predecessors in title tor upwards of a hundred years 


• Second Appeal No. 854 .if 1897 from a decree of Babu Jai Lai Additional ^nh 
otd.ca.e Ju Ige of Meerut, dated the 81st July 1397, confirming a deeri o{ Si 
Naram Smgh, Additional M.insif of Meerut, dated the 26tb November 1 395 ^ 

(1)113.216. (-2) 18 A. 65. 

(4) 11 A.W.N. (1891) 34. (5) 20 A. 8. 
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[388] Upon that written statement being filed Ganga and Jamna 
were added as defendants. They in their wricteo statement alleged 
(l) that they, and not the plaintiffs, were entitled to the property in suit as 
the heirs of Sheo Singh, as Sheo Singh bad never been joint with the 
plaintiffs ; and (2) that the property in suit belonged to Sheo Singh. 
They also stated that when the suit was instituted they had tbemselvee 
been about to take proceedings against their co-defendant to obtain 
possession of the property. 

Having regard to the manner in which Chajju put forward his defence 
and to the fact that he was the brother of the grand-mother of his 
co-defendants, it is difficult to avoid the suggestion that he vvas really 
colluding with them to defeat the plaintiffs’ suit, and that his claim to the 
property in suit was put forward to meet the plaintiffs’ case if the other 
ground should fail. 

The defendant Chajju being in possession, the only real and 
substantial issues were whether the plaintiffs had a title better than that 
of the defendants, and if so, whether they had been in possession within 12 
years from the institution of the suit. 

The Munsif on the 24th November 1877, gave the plaintiffs a decree, 
having by his judgment found (1) that the plaintiffs had been joint with 
Sheo Singh and were therefore entitled to the property in suit in prefer- 
ence to his grandsons, (2) that the property ill suit belonged to Sheo Singh, 
and (3) that Cbajju’s oossession had been merely permissive. Against 
that decree Ganga and Jamna appealed, but. pending the hearing, Jamna 
withdrew from the aopeal. Chajju did not appeal and was not made a 
party co the appeal preferred by his co-defendants. 

The appeal was decided on the 20bh May 1876, when the appellate 
Court, being of opinion that the plaintiffs bad never been joint with Sheo 
Singh and were therefore not entitled as against Ganga and Jamna to the 
property of Sheo Singh, set aside the decree of the Munsif and dismissed 
the suit. 

On the 20bh February 1895, Ganga and Jamna having in the mean- 
time died without leaving issue, the present plaintiffs-respondents who 
are the representatives of a deceased brother of the father of Ganga 
and Jamna, instituted the present suit against Chajju to recover 
possession of the property which had been the subject-matter of 
the previous suit on the ground that it [389] belonged to Sheo Singh, 
whose heirs they claimed to be. A description of the portion of the house 
claimed is given in the prayer of their plaint. The plaint alleged that 
Chajju had continued to remain in permissive possession or occupation 
until a short time before the institution of the suit, when the plaintiffs 
called upon him to give up possession and he refused to do so. 

Chajju set up the defence that the property was bis ancestral property 
and had been in his possession for more than 12 years adversely to the 
plaintiffs. 

In the lower Courts various issues were raised, but not determined, 
as both Courts were of opinion that Chajju not having appealed againsfr 
the decree of the 24th November 1877, in the previous suit, was not bound 
by the decree of the 20bh May 1878, which, setting aside that decree, 
dismissed the suit. They considered that Chajju was still bound by the 
decree of the 24th November 1877, against which he had not appealed, 
and that as between Chajju and bis co-defendants Ganga and Jamna, and 
through them the plaintiffs-respondents, the findings (1) that the property 
in suit belonged to Sheo Singh and not to Chajju, and (2) that Gbajja 
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Cotr“rot"r,!’irglvTd?a"e?rer“ "Th The first 

late Court confirmed that decree. '‘PP®*' 

'-PPg iP (‘-eating these as rc. 

830 of 18S6. in which cTlhlt fc^h 

rt ir;:f ::^cip.f I 

«en«rtt.} T^ tttoc. ^^'vu au> piiuciple )n terms so verv 

before .'t the plea of res aX</Lfa wl^Ta' Vad Sle? .ufdVam no. di” H 
to accept the hroad proposition laid down by life Full Bench Moreoveri 

ad -H ^ If ®‘' • Simjh V. Bi.hishar SmyA (1) Edce C j 

cldefindanf “igh. be res adjudicata 'h’et^en 

CO rietendants. Wo are therefore nor, precluded bv the Full Bench 

deusioo from considering the only [390] question raised before us namely 

fated bv hi^T r' ' P’PP'P‘>P'' ‘‘-P™ g°i"8 into the defence 

raised by him by reason of s. 13 ol the Code of Civil Procedure. 

rs. I" ^a»‘chandra Naraijan v. Naraijan Mahadec (2) the nile as to 
res adjudicata between co-defendants was thus stated :— “ Where an adiudi- 
eatron between defendants is necessary to give tl.e appropria,.: reliino 
the p ainoiff, tlie adjudication will be lesjiulicata between the defendants 
as well as between the plaintiff and defendants. But for this ellect to 
arise, there niust be a oonfiic*. of interests oetween tlie defendants and a 

nlr”® W n r® obligations of the defendants 

inter se. Without necessity, a judgment will not be res judicata amongst 

defendants, nor will it be res judicata amongst them by mere inference 

Irom the fact tha& they bavd beeu collectivolv defeated in re.sisrini* a 

claim to a share made against them as a group ’* (p. 220). The rule so 

laid down was accepted by this Court in a recent c.i^e~Ahmad Hi 

Aladras Court in the case of Madhavi v. 

It has been contended that that rule apulies in the present case It 
IS said that ID the former suit there was a couHict of interests between 
ohajju and his co-defendants, and that it was necessary for the adjudica- 
tion of the plaintiffs' rights to adjudicate upon the rights anu interests of 
the defendants inter se. Now it must be borne in mind that Ganga and 
Jamna were added as defeudanss in consequence of the first plea raised by 
Chajju himself to the effHct that they were the real heirs of Sheo Singh 
and not the plaintiffs. It was therefore common ground with all the 
defendants that if the property in suit belonged to Sheo Singh, Ganga and 
Jamna, and not the plaintiffs were entitled to it. Tne plaintifl's were admit- 
tedly out of possession, and the defendants wno challenged their title were 
^titled no remain quiet and put them to proof of that title. It is true that the 
Munsif found, not only that the plauitifls had proved their title to the pro- 
perty, but also thatCbHjju bad merely been in permissive possession or 
occupation. The former fioding was a complex finding amounting to a finding 
that the plaintifls were heirs of Sheo Singh and [391] that the property 
belonged to Sheo Singh, ana no doubt it involved the further finding that 
the claim set up by Obajju that the property was bis ancestral property 
railed, but the finding as to Chajju having been in permissive possession 
or occupation was only necessary when the further question, namely 
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1900 whether Chajju, as alleged by him, had been in adverse possession for 
June 12. upwards of 12 years had to be considered. That question in a sense was 

only material when the plaintiffs’ title to the property had been aseer- 

Appel- tained, inasmuch as an answer in the affirmative to the question would 
LATE have afforded a complete defence to the plaintiff’s suit. Now the moment 
Civil if* appeared that the plaintiffs, and not Ganga and Jamna, were the heirs 

of Sheo Singh, and it was necessary to go into Chajju’s defence, Ganga 

22 A. 386= and Jamna were no longer interested in the adjudication of the issue 
20 A.W.N. r^hether the property was Sheo Singh's or Chajju’s, or whether the latter 
(1900) 120. hid or had not been in adverse possession for upwards of 12 years. The 

Munsif having come to the conclusion that Ganga and Jamna had no 
interest in the property in suit, I am unable to see how it was necessary 
to adjudicate upon the rights and interests of the defendants inter se. I 
would therefore hold that the decree of the Munsif is no bar to Chajju, 
the defendant in the present case, pleading and being allowed to prove, 
that the property in suit is his ancestral property, and has been in his 
possession for upwards of 12 years adversely to the plaintiffs-respon- 

dents. 

Apart from these considerations, it has also been contended that 
the decree of the Munsif of the 24th November 1877, in the former suit 

no longer exists, and doubtless as between the plaintiffs in that suit and 
the plaintiffs in the present suit it certainly does not exist, as the former 
and the predecessor in title of the latter were all parties to the decree 
which set it aside. 

Chajju did not appeal, but the appeal preferred by his co-defendants 
was based upon a ground common to all the defendants, namely, that 
assuming the property in suit to have been Sheo Singh’s the plaintiffs 
were not entitled to succeed. The appeal prevailed upon that ground, 
and had Chajju joined in, or been made a party to, the appeal, it is 
impossible to conceive that the finding of the appellate Court could have 
been otherwise than it was. The appellate Court finding that the 
plaintiffs had [392] failed uoon a ground common, not only to the 
defendants who appealed, but also to the other defendant who had not 
appealed, set aside the decree of the Munsif entirely and dismissed the 
suit It has been urged that, having regard So the terms of s. 544 of 
the Code of Civil Procedure, the Court ought not to have dismissed the 
suit. That section applies where the decree against several defendants 
proceeds on any ground common to all the defendants and only some 
of such defendants appeal. It does not, unless the decree itself 
proceeds on a ground common to all the defendants, enable an appel- 
late Court to decide upon a ground which it considers to be com- 
mon to all the defendants, an appeal preferred by some only of such 
defendants, and to reverse the decree of the Court below in favour 
of all the defendants — see Pti^ran Mai v. Kraut Singh (1). We must 
see, therefore, whether the decree of the Munsif proceeded upon a ground 
common to all the defendants. That decree in so far as it proceeded 
upon the ground that the plaintiffs in the former suit were entitled 
to the property of Sheo Singh, proceeded upon a ground common to all the 
defendants, because it was the case of all the defendants that if the 
property was Sheo Singh’s the plaintiffs were not entitled to succeed. 
But it is said that the decree necessarily proceeded also upon the further 
ground, namely, that the property was Sheo Singh’s, and not Cbajju’s as 
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olaiDSBrl by him. That soemg to be go, and that ground is one which 
csrtainlv wag not common to both sots of defondantg, and I am fcheroforo 
iDolioed to think that s. 544 of tho C^de of Civil Procedure was not 
apoUoable to the case, though, having regard to the first plea of Chajiu in 
the lower Court, it is not easy to see how the appellate Court, when it 
found that the plaintiffs were not the heirs of Sheo Singh, could logically 
do otherwise than dismiss the suit. The point is not free from diliicultv, 
but it is not necessary for the purposes of this judgment that I should 
decide the point, as I have already come to the conclusion that even if the 
decree of the 24th November 1877, be treated as subsisting quoad the 
defendant Chajju, it cannot be put forward as a bar to the defence pleaded 

by him. 

[393] In dealing with the question of res adjudicata the lower Courts, 
as T have already shown, have treated the decree of the 24th November 
1877, A5 adjudicata, not only as to the property in suit being Sheo 
Singh’s, but as to the possession of the defendant Chajju being permissive, 
and they have not allowed the ouestioo of adverse possession to be gone 
into. They have held that that decree shows that the oossession of Chajju 
was permissive, an! inasmuch as they considered nothing hai been proved 
to show that that possession had since become adverse, they held that 
this suit was nob barred by limitation. 

Both Courts seem to have lost sight of the fact that iu the former 
suit in 1877, Chajju in his written statement distinctly put forward an 
adverse claim to the property now in suit, claiming it as his ancestral 
property, and that Ganga and Jamna in their written stabemeob stated 
that owing to an adverse claim made by Chajju, they had been about to 
bring a suit against him for possession when the former suit was instituted. 
Both of these written statements have been put in evidence iu the present 
case, and in the face of them it would be hard to say that Chajju’s posses- 
sion, if it has continued since 1877, was not adverse to Gaoga and Jamna 
and to those who now claim through them. 

Under these circumstances, I would set aside the decree appealed 
against and remand the case to the first Court, to try the case generally on 

its merits. 

B0RKITI, J. — I concur. The appeal is allowed and the record is 
remanded under s. 562 of the Code of Civil Procedure through the 
lower appelHfce Court to the Court of first instance to be placed on the file 
of pending suits aod decide 1 according to law. The costs of the two 
lower Courts and of the appeal in this Court will abide the event. 

Appeal decreed and cause remanded^ 
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Before Mr. Justice Burkitt and Mr. Justice Bender s<m. 


Civil. 

22 A. 394 = 
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Lachhman Das (Plaintiff) v. Dallu AND OTHERS (Defendants).* 

[I2th June, 1900.] 

Hindu Law- Joint Hindu family— Joint family yrojperty sold in execution ofadecreeon 
a mortgage against the father alone— Decree satisfied— Subsequent recovery by the 
sons of part of the mortgaged propurty — Remedy of mortgagee. 

A mortgagee held a mortgage of joint family property given by the father 
alone. He sued on his mortgage without making the sons parties to the suit' 
and having obtained a decree, brought the whole of the joint family property 
to sale and purchased it himself. This purchase, together with a further cash 
payment of Rs. 59, satisfied the mortgage debt. After the mortgage had been 
thus satisfied, the sons brought a suit for recovery of their shares in the joint 
family property amounting to one-fourth, and obtained a decree and got 
po^-session of the property claimed. The mortgagee then brought a sm't 
against the sons to recover from them a share of the mortgage debt propor-. 
tionate to the share in the joint family property owned by them Held that 
the original mortgage having become extinct the plaintiff was entitled to a 
decree lot one-fourih of the price realized bv the mortgaged property at auction 
sale and to recover the same by sale of the interest of the sons in the ioint 
family property. Bhawani Prasad v. Kallu (1) referred to. Dharam Sinah v. 
Angan Lai {2i followed. ^ 


pl., 25 A. 162 (164); 5 C.L.J. 315=11 C.W.N. 403 (406); 6 C.L.J. 612 f617) = 15r 
C.W.N. 107 ; 7 O.C, 137 (140) ; D.. 18 Ind. Cas. 904 (905).] ^ 


The facts of this case sufficiently appear from the judgment of 
Henderson, J. 

Mr. Sinka and Munshi Gobind Prasad, for the appellant. 

Pandit Baldeo Ram Dave, for the respondents. 


JUDGMENT. 

Burkitt, J.— It is unnecessary for me to state the facts in the case. 
They have been fully dealt with in the judgment about to be pronounced 
by my brother Henderson, which I have had an opportunity of perusing. 
I concur in holding, as was done in the case of Dharam Singh v. Angan 
Lai (2), that the lien can be enforced by sale of the respondents’ interest 
in the mortgaged property by reason of the pious duty incumbent on them 
of paying their father’s lawful debts. 

The amount for which they are liable is Es. 275. with interest as set 
forbh^by my brother Henderson. I concur in the order proposed by him. 
A decree will be drawn up accordingly, giving the respondents six months 
from to-day, within which they can avoid sale by paying the sum now 

decreed against them. The appellant is entitled to proportionate costs in 
all Courts. 

[395] Henderson, J. — On the 5th January 1877, one Data Earn, 
the father of a Mitaksbara joint family, executed a mortgage in respect of 
114 bighas in mauza Pular, in favour of the plaintiff-appellant to secure 
the suna of Es. 99-8 with interest. That sum, it was stated by the plaint- 
iff in his plaint in the present suit, was required for the purpose of paying 


T J ’ Appeal No. 864 of 1897, from a decree of L. G. Ev.io.s, Esq., Dietricfr 

Judge of Aligarh dated the 15th September 1897, reversing a decree of Rai Anant Ram, 
bubordicate Judge of Aligarh, dated the 3lst March 1897. 

(1) 17 A. 537. 


(2) 21 A. 301. 
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Govern menb re s-enue. and this statement, though not admitted, was nob 

denied in the written statements of the defendants. 

On the i6bh August 1887, the plaintiff, in a suit brought by him on 
the mortgage against Data Ram alone, obtained a decree for sale of the 

mortgaged property, and on the 22ad November 1888, after the death of 

Data Ham, the property was sold under the decree and purchased by the 
plaintiff himself for Hs. 1,100, and the sale was confirmed on the 8th 
January 1889. 

It is important to note that the decree of the 16th August 1887 was 
for Hs. 1.129, including costs, to which was added interest at G per cent, 
per annum on Hs, 1,000 for six months, as ordered by the decree, making 
a total of Hs. 1.159. It has been found in the present suit, that after 
giving credic for the Hs. 1,100, the price fetched by the mortgaged property 
when sold, the balance of Hs. 59 was actually paid off. The decree of the 
16th August 1887 was therefore satisfied, as has been found by the lower 
appellate Court. 

On the 28th July 1896, however, the defendants-respondents. who 
are the sons of Data Ram, brought a suit against the plaintiff-appellant, 
alleging that as they were not parties to the decree of the 16th August 
1887, tney were not bound by that decree, nor was their one-fourth share 
in the mortgaged property affected by the sale under that decree, and on 
the 15th September 1896 they obtained a decree for possession of their 
one-fourth share on the sole ground that they were not parties to, and 
therefore not bound by, the decree of the IGth August 1887. 

It appears that the sale of the mortgaged property on the 22nd 
November 1888, was made in proceedings in execution bad against the 
respondents, Data Ram having died in the meantime, and that in such 
proceedings they did not object that the mortgage-debt w^as one for which 
they were not liable, or that they were nob bound by the decree, but, in 
my opinion, an objection [396] of this nature could not have been enter- 
tained by the Court executing the decree, as the duty of that Court was 
confined to giving effect to the decree as it stood, and did not justify it 
in taking into consideration the question whether it was valid or binding 
upon the sons of the judgment-debtor or affected their interests in the 
property directed to be sold. 

Tlie decree of the loth September 1896 was one of many decrees ob- 
tained under somewhat similar circumstances in this Province on the 
strength, it is said, -of a decision of a Full Bench of this Court in the case 
of Bhawani Prasad v. KaUu (1) in which it was held that a mortgage 
decree in a suit upon a mortgage against a mortgagor who is the father of 
sons in an undivided family governed by the Mitakshara, is not binding 
upon the sons, of whose existence and interest the plaintiff’ mortgagee bad 
notice, unless joined as parties to the suit, and that the sons if not made 
parties may sue for a declaration that the decree-holder is not entitled to 
sell, in execution of his decree for sale, the interest of the sons in the pro- 
perty comprised in the mortgage, although the sole ground of their suit is 
that they were not parties to the suit by the mortgagee. The decision in 
that case turned mainly, if not entirely, upon the interpretation which the 
Full Bench put upon s. 85 of the Transfer of Property Act. 

As m the case of Bhawani Prasad v. Kallu (l) it was not alleged in 
this suit or in the suit brought by the respondents against the appellant 
that the debt of the father was tainted with immorality or impiety. 
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1900 Before the passing of the Transfer of Property Act, a decree upon a mort- 
JUNE la. against a Hindu father passed in the absence of his sons was a good 

— and valid decree, and it was always considered, and by some of the High 
Appel- Courts in India it is still considered, that a sale under such decree was so 
LATE against the sons that it could only be impeached in a suit brought 

Civil exist or had been in- 

curred for immoral or impious purposes. According to the decision in the 

22 A. 3M= case of Bhawam Prasad v. Kallu (1) the sons may sue to have it declared 

20A.W.N. ,fchat tbeir interests were not affected by the decree, and in the present 

was sold andpurchased by [397] the decree-holder 
himself, the sons have obtained a decree for possession of their shares of 
the mortgaged property. 

The decree of the loth September 1896 has never been impeached, 
and apart altogether from the fact that this Court is bound by the deci- 
sion of the Full Bench so far as it goes, it must be taken to' have been 
rightly made. 

The present suit, which is a suit by the mortgagee against the sons of 
Data Ram. was instituted on the 24th September 1896, and, except for 
the fact that the plaint recites the former suits and prooeelings to which 
I have referred the suit in form is an ordinary mortgage-suit against the 
sons of ^ata Ram upon the original mortgage. Notwithstanding the 
decree obtained by him upon the mortgage and the proceeding and sales 
had thereon the plaintiff treats the mortgage as still subsisting and claims 
that there is due upon an account being taken on the mortgage in the 
usual way the sum of Rs. 7,777. Against that sum he gives credit for the 

u 1 ■ ^ property when sold under his decree, 

and he claims to be entitled in consequence of his having been deprived 
of one-fourth of the property purchased by him to a one-fourth share of 
the balance, or Rs. 1.669 after giving credit for Rs. 150, the amount of 
proubs which he admits having realized while the defeadant’s one-fourth 
share was in his possession. He, however, relinquishes a small sum, and 
the actual amount which he now claims is Rs. 1,500, and he seeks to en- 
force the payment of this sum by the sale of the one-fourth share of the 
defendants. 

I have already drawn attention to the finding that previous to the 
suit by the respondents, the mortgage decree had been fully satisfied, and 
it is only because the plaintiff has since been deprived of a one-fourth 
share of the mortgaged property which he himself purchased for 
Rs. 1,100, that he is now able to say that any portion of the debt has not 
been discharged. In my opinion the original mortgage no longer exists 
and if there is still outstanding a portion of the debt due upon the decree 
against Data Ram, then the respondents as sons of Data Ram are liable 
to that extent for the debt of their father, as thev do not allege that the 
debt was one from which they could claim to be relieved. It is ol«ar I 
think, that but for the whole mortgaged property, including the [398] 
interests of the respondents, having been sold, the mortgage decree could 
not be taken to have been satisfied. It would not be unfair to deduct 
one-fourth from the Rs. 1.100 which was paid for the whole property 
and take the balance Rs. 825 as the amount for which credit should have 
been given, leaving Rs. 275 still outstanding as a debt, for which the 
respondents are still liable. The plaintiff is not entitled, as ha has sought 
to do, to treat the mortgage as if it were still subsisting, and to take the 
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aooouDt upon it from the beginoiDg and after giving credit for the 
Rs. 1 ,100 paid by him on the 22ad November 1888, and the sum of Rs. 150, 
the profits alleged to have been realized by him from the share of the 
defendants while it was in his possession, to say that the balance found 
upon the account on tbe footing of the mortgage as if subsisting is still 
due. 

The sum of Rs. 275 became an outstanding debt as from tbe date of 
the respondent’s decree declaring them entitled to possession of their 
one-fourth share, and it will carry such interest, if any, as was allowed 
on the principal amount of the mortgage decree. For this amount the 
respondents are undoubtedly liable to tbe plaintid. Tbeir father bad 
full power to charge their interest in the mortgaged property for the debt, 
and nothing has taken place to discharge their interest from tbe mortgage 
lien. 

The only point which remains to be determined is whether in this suit 
the lien can be enforced, and on this point we have been referred to the 
case of Dharam Singh v. Angan Lai (1), where such alien was enforced. 
The facts of the case are not distinguishable from those of the present case, 
but the point now before us did not directly arise, as no objection was 
raised as to tl^e form of the decree of the lower appellate Court which 
directed the property of the defendants to be sold to meet the claim. 
This appears from tbe following observations in the judgment of the 
Court : — ‘‘ The plaintiffs are therefore entitled to claim the amount decreed 
“ to them. No objection was taken in argument to the form of the decree 
“ in the Court below.” There is nothing in the decision of the Full 
Bench which prevents a mortgagee who has sued a Hindu father in the 
absence of his sons from subsequently bringing a suit to enforce bis 
mortgage against the interests of the [399] sons in tlie ancebtrai pro- 
perty, and I am unable to see why the plaintiff here should not he entitled 
to enforce the lien against the respondents’ interest in the mortgaged pro- 
perty on the ground of their pious obligation to pay their father’s debts. 

Tbe decree of the lower appellate Court dismissing the plaintiff’s 
claim ought, I think, to be set aside, and there ought to be a decree in 
favour of the plaintiff for Rs. 275, with such interest, if any, thereon, as 
may have been given by the decree of the IGth August. 1887, from the 
15th September, 1896. and in default of tbe respondents paying the same 
by a day to be fixed, their one-fouroh share in tbe mortgaged property 
should be sold in satisfaction of tbe claim. 

Appeal decreed. 
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Dalel Singh and others iJtidgment-dehtors) v. Umrao Singh 
AND OTHERS (Decree-holders) .* [I5fch June, 1900.] 

Civil Procedure Code, s 2QA~Application by the decree-holdet for leave to bid at a sale 

AcT’^hTi 

Act), sen art, 179 (4) — ExeciUton of decree. 

HeW that an aDPHcatioa for leave execution under r. 294 

of tbe Code of Civil Procedure is an anolication to teke some step in aid of the 

execution of the decree within the meaning of art. 179(4) ofthe second schedule 

of the Tnd.ao Limitation Act. Ifi77. Buest v. f^iJeree Mai (1) followed. Raghu- 
nundun Mtsser v. Rally Dut Mtsser (2) dissented from. ^ 

[R., 3 C.L.J. 240 = 10 C.W.N. 209; 12 O.W.N. 621 ; 8 O.C. 161.] 


The facts of this case sufficiently apeear from the'’’jud?ment of the 
Court;. 

Babu Harendra Krishna, for the appellant. 

Mr. W. M. Colvin, for the respondent. 


JUDGMENT. 


Knox, .Acting C. J., and Blair, J. — The sole point with which we 
have to deal in this anpeal is, whether the application for execution which 
was passed on the 19th November 1889. is or is not barred by limitation, 
pe Court below taking in aid an application by the judgment-creditor, 
dated the Sth January 1896. has decided that it was nob so barred. The 
contention [400] before us on behalf of the appellant is that the applica- 
tiori just named is not an application which saves the running of time 
against the decr^e-holdpr. The application was one made by the decree- 
holder asking for permission under s. 294 of the Code of Civil Procedure 
to bid for or purchase the property put up for sale. This Court has 
already held in the case of Bansi v. Sikree Mai (1) that the making 
of such an applica*'ion is a step in aid of execution within the meaning 
of clause 4. No. 179, sch. ii of Limitation Act No. XV of 1877 The 
lowpr appellata Court acted therefore perfectly rightly, and was bound 
to follow that precedent. The learned vakil for the aonellant asks 
us to lay down the opposite of this ruling on the ground, firstly that 
this decision is the decision of a single Judge which he alleges has not 
been followed : secondly, on the ground that the Calcutta High Court 
in the case of Baghunundun Mtsser v. Kalb/ Dut Misser f2) have 
ruled otherwise. There is no authority for tbe allegation that the ruling 
of this Court in I.L.R., 13 AIL, 211. has not been followed; the presump- 
tion IS the other way. It is undoubtedly a matter to be regretted that 
different views should be taken on this pmnt by different High Courts 
onJ"® question we have to decide is whether an application out in under 
s. 294 of the Code of Civil Procedure le or is nob an application in accord- 
ance with law to the proper Court to take some step in aid of execution 
of the decree. With the utmost respect for the learned Judges who have 
f^ld otherwise, we fail to see how such an application can be held to lie 


• First Appeal No. 18 of 1900, from a decree of Mr. A 
Judge of Meerut, dated the 6bh Jaunary 1900. 

•(1)13 A. 211. 


Rahman, Subordinate 
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4 )utside the words we have just quote!. The fact that a decree-holder is 
prepared to bid for property an! is anxious to purchase is, in the absence 
of a fraud which cannot he p.-esurned, distinctly an act which modifies 
the conditions of the sale to the obvious benefi'. both of the decvee-liolder 
and the judgment-debtor, and brings the decree within nearer distance of 
complete execution and satisfaction. In many cases it do=is make the 
.difference between cunpleto satisfacdon and partial satistaction. There 
are indeed thive steps There is the step of the application which the 
decree-holder makes : thera is the step taken bv the Court of granting 
permission, and there is the [401] further step which the decree-holder 
again takes of availing liicnself of su ih permission by bidding at the 
sale. 

The application before us was an application in accordince with law 
to the proper Court to take the step of gnnting permission wliich step, 
in ordinary circumstaaces, would be a distinct step taken forward in aid of 
execution of the decree. For these reasons we give our approval, and 
adhere to the view which has hitherto been the view of this Court. We 
dismiss the appeal with co.-.ts. 

A weal dismissed. 


1900 

June 15. 


Appel- 
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22 A. 399=- 
20 A-W.N. 
(1900) 129. 


22 A. 401 =20 A W.N. (1900) 131. 

APPELLATE CIVIL. 

Before Mr. Justice Knox, Aij- Chief Justice, and Mr, Justice Blair, 


PaHALWAN SlNtHI AND UTHEUS U uAgment-dehtora) v. Narain DaS 

(Decree-holder)." i28th June, 1900.] 


Execution of decree— Civil Procedure Cole, s. -Decree for imumcnl of money 
tiyyoOiecatxon decree— Construction of document. 

A decree was passed on the 5th March 18S4. based on a compromise between 
the parties. The decree was for the paymcot of certain sums of money by in- 
stdlment -5 and farther wont on to declare thit “The proper^ in the bond 
“remains hypothecated as botore. The defendants bavo no power to transfer 
“ it. If any other person brine's to sale the byothecated property in satisficatioa 
“of the debt due by the defondaots, the plaintiff .shall have power to take out 
“execution of tbe decree without waiting for the instalments, and to cause the 
“ hypothecated prop^Tty to bo sold by auction.” Held, that this was not a simple 
decree for the payment of money such as would come within the purview of s. 230 

of the Code of Civil Procedure. Jjn/ci Pramd v. Bnldeo Narain t\) distinguish- 
ed. Chundra Nath Dey v. Burroda Shoondury Gkose (2) and Lai Behary Singh 
V. Eabibur Rahman (3) referred to. 



32 A. 499 (501) = 7 A.L.J. 420 = 6 Ind. Caa. 188; 9A.L.J. 
(138); UC.LJ.6:39=16 0.\V.N. 132 (135); D., 31 A. 
256=16 Ind. Cas. 190 (101).] 


79=13 Tnd. Cas. 187 
636 {610) = 10 A.L.J. 


The respondents in this appeal he'd a decree against the appellants, 
■dated the 5th March 1884. The decree had been passed on a connpromiae, 
and was in the first instance, a decree for tlie payment of certain sums 
o( money by instalments; but it further contained a provision, quoted 
verbatim in the judgment of the Court, as to the maintenance of a lien on 
certain property and a power to the decree-holder to sell the hypothe- 
cated property by auction. On the 5th December 1896, an application 
for execution was made, which proved infruotuous, and was struck off on 

• First Appeal No. 82 of 1900. from a decree of Pandit Rai Inder Narain. Sub- 
ordinate Judge of Fartukhabad, dated the 206h January 1900. 

o A, 216. (2) 22 0. 813. (3) 26 C. 166. 
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(tdOOi 131. 


application for execution was. 
made on the 30th November 1899, and was resisted on the ground that 

r®23rof°th limitation, regard bemg had to 

Civil Procedure. The lower Court disaUowed the 

ed\o Jbe Sh'cou'rt. i^'^S^-t-debtors appeal. 

Munshi (jo6i«d Prasad, for the appellants. 

3abu Sital Prasad, for the respondent. 

JUDGMENT. 


^OX, Acting GJ., and Blaie, J.— The sole question which we 

Conrt the decree, which was under execution in the 

Court below. IS a simple money decree, or whether provision is made 

S th ?'°p' ‘appellant relies upon a Full Bench ruling 

h ’ ** A C) and contends that 

1 . iff if T °° Tte circumstances under 

which the decree was obtained m Janki Prasad v. BaUeo Narain (1) and 

fff^had ed similar. In both cases the plaint- 

iff had sued for a decree for sale. In both cases the dispute between 

nkf ntiffThnfld ‘f 1“ ‘his case it was agreed that the 

plaintiff should realize his debt from his debtors bv payment of a suecial 

sum within a special period and of the remainder by insialmLts It 

further provided that if, alter the payment of the firsi sum within the 

Xntiff w^d should remain in default, the 

pia ntifl would be entitled to take out execution of the decree in a 

lump sum. After this follow the words which have given rise to this 

dispute and which we therefore quote here oeriatm “ The property 

hypothecated in the bond remains hypothecated as before. The defend- 

hfunthjf '';a°sfer it. If any other person brings to sale the 

rt m satisfaction of the debt due by the defendants 

the plaintiff shall have power to take out execution of the decree without 

hf'lnk h ‘lie instalments, and to cause the hypothecated pronerty to 
if'f '^eei'ee be compared with the decree which 

was before this Court in Janki Prasad v. B ildeo Narain (1), it will 
be found that the terms hardly differ, and do not differ in any 

rff'?'®"’ perhaps, that the decree before us is 

L40aj a little more positive in granting the right to enforce execution bv 

sale. There is however, this very important difference between the 
present case and the case of Janki Prasad v. Baldeo Narain (1) that 
while m the latter tte terms of compromise were not embodied in the 
decree, and all that the decree did was to refer back to it and provide 

'“stalments only, in the present case the terms of oom- 
piomise have been incorporated into the decree and made part and parcel of 

selves” y BaWco Narain (1) the learned Judges held them- 

selves constrained by the terms of the decree and refused to look at what 

they considered might well have been the intention of the parties. In 

the present case we are under no such constraint. The terms of the 

undoubtedly go beyond the terms of an ordinary 

s sTof fh ^ formally drawn up under 

warthi inV Property Act. But we are satisfied that it 

as the intention of the parties and of the Court that if default was 




(1) 3 A. 216. 
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made in payment of instalments, or if any other contingency mentioned 
in the decree arise, the decree-holder should be entitled to proceed 
to sell upon the decree as it stands. Keference was made to the case of 
Chundra Nath Dey v. Burroda Shoondnry Ghosc (1). Tliat case has been 
distinguished in Iifl/ Siw(7/i V. Habihur Hahman (2). We do not 
agree with the Court below in the view it took of the Allahabad case cited 
before it. We are, however, of opinion that in spite of this, the Court 
below came to a right conclusion. 

We dismiss the appeal with costs. 

Appeal dismissed. 

22 A. 404 = 20 A.W.N. (1900) 132. 

[404] APPELLATE CIVIL. 

Before Mr. Justice Banerji mid Mr. Justice Aikman. 

Badri Das {Decree-holder) v. Inayat Khan and another 

{Opposite Parties).'^ [29th June, 1900.] 

Act No. IV of 18B'2 {I ramfer oj Property Act), s 90 — E.recution of decree— Decree for 
sale on a vioi lgagc^ lUorigaried jrroperty sold in execution of a decree held by a 
different mortgagee— S. 1 0 not uppltcaole. 

In order to make tie remedy provided by s. 90 of the Transfer of Property Act 
available, it is oecessary tbai the mortgafted property fbould have been sold in exe- 
cution oi ibe decree held by the peison applying for a further decree under s. 90. 
8(ciion 90 dees not apply Vihere the mortgaged property has been sold under a 
decree held by some other person. Muhammad Aktar v. Munshi Ram i3) followed. 

[F., 31 A. 373 = 6 A.L.J. 451 = 1 Ind. Gas. 799 (800) ; 16 C.L.J. 318= 17 Ind. Cas. 2C3 
(264); R., 28 A. 660=3 A. LJ. 445 = A.\V.N. (1906) 167 ; 9Ind. Gas. 403 = 14 O.C. 
217 (219, 220) ; D.. 26 A. 25= A.W.N. (1903) 179.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moii Lai Nehru (for whom Pandit Mohaii Lai Nehru), for the 
appellant. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

♦ 

Banerji and Aikman, JJ. — This appeal arises out of an application 
for a decree unoer s. 90 of the Transfer ol Property .Act, wliich has been 
refuseo by the Court below. The appellant obtained a decree under s. 88 
of the Tiansfer of Pro).erty Act for the sale of certain houses and zamindari 
property. He has caused the houses to be sold by auction, but not the 
zaminoari prcperiy. He alleges that the zamindari property has been 
sold m execution of a decree obtained by another mortgagee upon a prior 
mortgage, and on this ground be asks for a decree under s. 90. This case, 
in our opinion, is fully governed by the ruling ol this Court m Muhovmnd 
Akbar v. Munshi Bovi >3j. As was poinied out in that case, a condition 
precedent to an application under s. 90 is that the mortgaged property has 
been sold, that the proceeds of i he sale are insufficient to discharge the 
mortgage aLO that there is a balance due to the mortgagee. Hfro the mort- 
gagea proptriy, by which we must understar d the whole of ibe mortgaged 

* SeccDO AppebJ No. 363 o( 1898 fn m a decret; oi Kunwar Jwala Prafud, Addilional 
3u6ge ol Aligbih. oaud ihe 4ih February 1898. corfirmiug a decree of Munshi Gauga 
Rrifcad, MtUbif ol Bulatdshabr, dated the 26tb June 1897. 

)i2C. 813. (2)26 0.166. (S) 39 A. W N. (1699) 208. 
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property, has not been sold at the instance of the decree-holder, and 
therefore he is not entitled to obt-iin a decree under s. 90. It is not enough 
[405] that a prior mortgagee has caused the zamindari property to be 
sold by auction. Than such a sale has taken place is apparently due to the 
fault of the appdlant himself. If he was a party to the suit in which the 
prior mortgagee obtained his decree, he ought to have redeemed the prior* 
mortgage so as to make the mortgaged property available for the realization 
of the amount of his own mortgage If, on the other hand, ha was not 
made a party to the prior mortgagee’s suit, ic is still open to him to 
redeem that mortgage, and having done so, he would be entitled to bring 
the zamindari property to sale for the realization of his own money. In 
any case, as the appellant has non cau-ed the whole of the property mort- 
gaged to him to be sold, he cannot apply for a decree under s. 90 of the 
Transfer of Property Act. This appeal must fail and is dismissed with 
costs. 


Appeal dismissed. 


22 A. 403^20 A.W.N- (1900) 157. 

MISCELLANEOUS CIVIL. 

Before Mr. Justice Knox, Ag. Chief Justice, and 

Mr. Justice Blair. 


Hafiz Abdul Rahim Khan {Applicant) v. Raja Haki 
Raj Singh {Opposite Party)." [14th June, 1900.] 

Scheduled Districts Act (No XIV of J874). s. &—Bule 17 of the Kumaun Rules, 1894— 
Code of Civil Procedure, ss. 5Gi. .564— of appeal against order under s. 562 
— Order of remand where decision of first Court loas not confined to preliminary 
point. 

Where the Deputy Commissioner of Naint Tal decided that a suit was barred 
by limitation, but at the same time also oame to a definite decision on each of 
the other issues, and the Commissioner in appeal, setting aside the Ending as 
to limitation, remanded the case under s. 562 of the Code of Civil Procedure. 

Eeld that under Government Notification No. — dated •27th June, 

1994, Rule 17. an appeal Hen from such an order of remand. Saiyid Muzhar 
Hossein v. Mussamat Bodha Bibi (1) referred to. 

Held further that the suit between the parties not having been confined by tbo 
Deputy Commissioner to the preliminary point, ic was not. under ss. 562, 564, 
of Che Code of Civil Procedure, open to the Commissioner to make an order under 
s. 562. 

The facts appear sufficiently from the judgment of the Court. 

[406] Pandit Sundar Lai, for the aonlicant. 

The Government Advoctte (Mr. E. Ckamier), as amicus curice. 

JUDGMENT. 

Knox, Acting C. J., and Blair, J. — The Government on the ap- 
plication of Hafiz Abdul Rahim Khan, a party to the suit — Baja Han 
Baj Singh v. Hafiz Abdul Bahim Khan — has referred to this Court for 
report and opinion an order passed by the Commissioner of Kumaun 


• Miscellaneous Reference No. 302 of 1899. 

Hi 17 A. 112. 
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on the 25th October 1897, on the ground that it seems open to objec- 
tion. The objection is rims stated: — “The judgment of the Commis- 
sioner, dated the 25th October IHyy, after deciding various points in 
the plaintiff’s favour, remanded thecuso ut'der s. 5G2 of the Code of Civil 
‘Procedure.’’ “The Governnu'nr. is advised that tins is a most mate- 
rial irregularity.” Upon tlie reference coming up for hearing it was 
brought to our notice that KHja Hari Kaj Singli, tiie opposiro party, had 
long been dead and that no one had been substituted on the record of the 
case. Under these circumstances we directed the Registrar to ascertain 
from the Government wiiether they still require any report and oi-inion. 
As the Government still requires a report and opinion, we liave no 
alternative but to furnish it : no doubt the legal advisors of the 
Government will certify to the Gove^iment how far our opinion and 
rep'irc under these circumstances can form the basis of an effective order. 
With that we are not concerned and we express no opinion. We have 
heard the counsel for Hafiz .\bdul Rahim Khan ; we have h<*ard the 
learned Government .Advocate who has kindly appeared as (unicia curicz 
in the case. The suit between the parties is descrilied in the Cmirt of first 
instance as a suit for cancellation of so nrjuch of a sde-de^-d as injuriously 
affected the plaintiff and for possession over one acre of land. In the 
Deputv Commissioner's judginetit the pleadings are set our, and five issues 
are framed. One of those issues, namely, the third, raise- the issue of law 
as to whether the suit was or was not time-barred. The decision of the 
Deputy Commissioner was to the effect that the suit was tima-harred. 
The remaining issues in tins case were, however, considered, and a 
definite decision pronounced upon each one of them. In appeal the 
learned Commissioner dealt with the case in what was cerrainly a 
rather extraordinary way. He called for further inform-ition, and 
[407] himself inspected the a'-ea in disinUo. After this he remanded the 
case under s. 5(>2 of the Code of Civil Procedur-'. evitlently setting 
aside the judgment of the lower Court upon the preliminary point as to 
whether tlie suit was or was not time-barred. It is from this order 
under s. 562 of the Code of Civil Procedure that the present reference is 
made. Two questions arise for decision. The first as to wiiether it was 
the intention of the Government in the rules made by them in exercise 
of the provisions of s. G. Scheduled District-^ Act, that an appeal should lie 
from an order of this description. Government Notification No. 

- " dated 27th June, 1894, Rule 17. in its language is wide enough 

to it.clude such an order as this. Any final decree which may seem open 
to objection may be referred, and wo I: .ve the authority of the Privy 
Council in the case of Sanjid ^Itizhar nos<:cin v. Mussamat Bodka Bibi 
and another (1) for holding that a remand order comprising the decision 
of a Court upon a cardinal issue of the suit, that issue being one which 
goes to the foundation of the case and which can never, while the 
decision stands, be disputed again, is a final decre-. The next question is 
whether the decision of the Deputy Commissi mor was one O'dy upon a 
preliminary point, or whether it decided the other matters in issue. 
After reading the decision we have no doubt left. The suit between the 
parties was not confined by the Deputy Commissionpr to the preliminary 
point of law, judgment was given on all the issues, and under these 
circumstances, looking to the language of a. 562 and the imperative lan- 
guage of s. 564, it was not open to the Commissioner to make the order 
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1900 he did under s. 562 of the Code of Civil Procedure. Our opinion is that 
June 14. that order was a bad one, and under ordinary circumstances should have 
^ been set aside. If we had been dealing with the case as an appeal before 
MisCEL- it iivould have been so set aside, and the case would have been returned 
LANEODS for disposal by the Court corresponding to that of the Commissioner for 
Civil, disposal according to law. 

— Avpeal decreed. 

22 A. 405=- 

20 A.W.N. 22 A. 408 = 20 A-W N. (1900) 158. 

[408] APPELLATE OIVJL. 

Before Mr. J mtice Burkitt and Mr. Justice Henderson. 


IIaRI Ram [Dejeniant) v. Bishna'I’H Singh {Plaintiff).* 

[27th June, I900.j 

Hindu law ^Liability of member of joint family iJioiigh not made a party to the 
** Personal " decree , meaning of. 

Where a decree provided for the sale of specified property of a joint family 
and, in the event of the amount of the decree not being thereby satisfied, for the 
realization of the balance from the defendants personally : Held that a junior 
member of the joint family, who was liable for his share of the debt sued on, 
but who was not made a party to the suit, could not successfully plead that the 
decree being a personal one in regard to the unsatisfied balance, he was not liable 
m regard to such unsatisfied balance. Beni Madho v. Basdeo Patak (1) and 
Bliawani Prasad v. Kallu (2), referred to. 

[R., U C.L.J. 530 (534) = I2 Ind. Cas. 155 (157).] 

The facts appear sufficiently from the judgment of the Court. 

Babu Jogindro Xatk Chandhri (for whom Babu Satya Chundra 
Mukerji) for the ap^.ellant. 

Munshi Jiya/a Prasad (for whom Munshi Za/tnrZt Prasad), for the 
respondent. 

JUDGMENT. 

Burkitt and Henderson, JJ.— In this case the plaintiff-respond- 
ent before us, sought to have it declared that he was entitled to a one- 
fourth share of the ancestral property of the family, and further to have 
it declared that his one-fourth share m certain property which had been 
attached and advertised for sale was not liable to be sold. 

It appears that m 1885, a decree v\as obtained by the defendant- 
respondent upon a bond by which two houses of the joint family had been 
hypothecated. This bond was executed by the plaintiff's father and uncle 
anil other younger members of the family, not including the plaintiff, who 
was very young at the time, to secure a debt which had been incurred 
many years before by the plaintiff’s deceased grandfather, and a small sum 
advanced at the time of the execution of the bond. In a suit upon the 
bond to which the plaintiff was not made a party, a decree was given for 
Bs. 1,363, for principal and interest and costs, and it directed that this 
amount should be realized in the first instance by the sale of the two 
houses hypothecated, and that, in the event of the proceeds of sale not 
being sufficient to satisfy the [409] amount of the decree, the balance 
should be realized from the defendants personally, 

• Second Appeal No. 230 of 1898 from a decree of R. Greeveo Esq., District Judge 
of Benares, dated the I7th December 1897, reversiug a decree of Babu Nilmadhab Roy, 
Bubordinate Judge of Benares, dated the 4th August 1897. 

(1) 12 A. 99. ‘ (2) 17 A. 637. 
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The bwo houses were sold, and, after the apolication of tlie sale pro- 
ceeds towirds payment of the decree, there remained a considerable 
balance. To recover that balance cerrain property of the joint family has 
been attached. The plaintiff objected to the attachment, hut his objection 
having been disallowed, he tiled tlie present suit, claiming than his one-fourth 
share in the property attached was not liable to be sold. The lower aopel- 
late Court has found that the original debt was contracted for the benefit 
of the family, and not for immoral pu-poses, and that according to Fl'ndu 
law the plaintiff was under a pious obligation topiy tlie same. Having so 
found, the learned District Judge, after referring to t,h« case of Madho 
V. Basdeo Pata/c (1) in bis judgment, goes on to say: — “If, therefore, I had 
“ to decide this matter upon principles of Hindu common law, I should 
“ dismiss this appeal without hesitation. In perusing the terms of the 
“ decree under s. 90 (of the Transfer of Property Act), however, I notice 
“ that the relief granted in the event of non-realization by sale of 
the hypothecated property is specifically worded as persmal against 
“the then existing defendants. It is perfectly true that hy refer- 
“ ence to the plaint and the language of s. 90, there does not appear to be 
“sufficient reason for the limitation of the decree to a nnrely personal 
“relief against the defendants;” and again lie says: — This ca'=:e is 
“ limited to the enforcement of a specific decree against the defendants, 
“and I am compelled to hold that under its explicit wording it cannot be 
“ enforced against them,” In our opinion the District Judge in his in- 
terpretation of the effect of a personal decree is wrong. The decree, so far 
as it provides for the recovery of the balance after the sale of the property 
hypothecated, is a personal decree as distinguished from a decree which 
directs that the amount decreed is to be realized by the sale of specific 
property. Under such a decree any property of the judgment-debtors 

may he attached and sold. 

The lower appellate Court rightly held, as a matter of law, 
that to be liable for the original debt it was not necessary that the 
plaintiff should have been a party to the suit in which the [410] 
decree was made ; but taking an erroneous view of the effect of the 
personal decree, it held that the plaintiff’s one-fourth share vvas not liable 
to be attached and sold. Having regard to the finding, however, that the 
original debt was not contracted for immoral purposes, and to the fact 

that the decree for the balance due after the sile of the hypothecated 

property, though a personal decree, might have been enforced against 
other property of the joint family belonging to the judgment-debtors, we 
think that the plaintiff’s one-fourth share in the prooerty attached is 
liable, with the shares of the other members of the joint family, to be 
sold in execution of the decree. 

Another question was raised in the lower anpellate Court based upon 
the decision in the case of Bhawani Prasad v. Eallu (2). That case has 
no application to the circumstances of the oresenb case. It was nor. 
Alleged that plaintiff in the original suit upon his bond had anv notice of 
the existence or interest of the plaintiff who, at the time when the suit 
was instituted, could not have been more than one or two years old. 

We set aside the decree of the lower appellate Court and restore that 
of the Court of first instance. The appellant before us will have his 
4iosts in all Courts. 

Appeal decreed. 


(Q) 17 A. 637. 
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22 A. 410=20 A.W.N. ^1900) 139. 

APPELLATE CIVIL. 

Before Mr, Justice Burkitt and Mr. Justice Henderson. 

The Muir Mills Company, limited, op Cawnpore {Opposite Party) 
V. T. H. Condon and a. Butterworth (Applicants) ^ 

1 29th June, 1900.] 

Act VI of 1882 {Indian Companies Act), ss. 29. 58. 92 -Application to compel registrar 

Hon of transfers of shares-Discretxonary power of Directors to refuse KegistrauL 
— ArUcles of Association — Interference of the Courts. ^ ^ tration 

Where the Directors ofa Company (the Muir Mills) refused to register the 
transfer of shares and retied on art. 21 of the Articles of Association Ihich e^ 
powerea the D.rectors to decl.ne to register anv transfer of shares to aTy 
person of whom they may for any reason disapprove ^ 

( 1 ) flcfd that it is not necessary under s. 63 for the applioants to join their 

vendors to thetr appl.cat.ons. Ex parte Penney ( 1 , distingnished ; Siin^r v 

Ctty ot London Marine Inmrance Company (2): London Founders' [1111 

Association v. Clarke (3) ; Fame v. Hutchinson (4) ; Ex parte Gilbert^- 
referred to. Ex parte Shaw (6) followed ^ ® Ixiloert |61 , 

B^d :^en; t^r ^Jt^e ^ 

that the Court was not bound to dismiss the application under s. 58 on the grou^' 
of Its being premature there having been no refusal to register by a proper"? 

thra‘;lhcttfon ^n'r^e^^s. 

(3). Where It was found that the real objections entertained by the Directors to 

the various transferees were (Ltheircoonection as employesof^ 

Mills with McRobert (the Managing Director of the Cawnpore Woollen Mills) and 
the personal aoimosify existing between Johnson (the Managing Director of the 

McRobert, and (2) the desire of the Directors (of the Muir Mills) 

that MoRnbert ^houM net add to fais voting power at the meetings of the Com- 
pany, and (3) that therefore the objections were not personal to the applicants 
themse ves. HeM. hat where the Articles of Association give a discr^LMon^ry 
power to the Directors to refuse to register a transfer, and it appears that th J 
p, rectors have oona fide coDsidered the matter, the Courts will ni compel them 
to d.selose their reatous, but tf they do disclose their reasons, or eLence” 
produced as to the.r reasous, the Courts will consider whether those reasons 
proceeded on a r.ght or wrong prtncpla. Held further, applying the princiZl 

of English cases, that objections not personal to the transferees do not conpHinf 
legitimate reasons, Poole v. iftddlelon (7) ; i« re Bell Bros (81 • 

Penny (1) ; Moffat v. Farguhar (9, ; Kaikhosro v. Cotla Sp^nl^aJw.lZl^. 

Co. (10) ; in re Coalport China Co. (11,. referred to. ^P'^^»-ngand Weaving 

This and five other similar appeals arose out of si.x-applioations 
unders 58 of the Indian Compames Act to compel the registration of 

the applicants as members of a Company. 

The facts appear fully from the judgment of Henderson, J. 

Messrs. T. Conlan and Arindell, for the appellant. 

Pandit Moti Lai Nehru and Babu Durga Charan Banerji for the 
respondents. 


* First Appeal from Order No. 88 of 1899. from an nrAg,- t a j th 
D istrict Judge of Cawnpore, dated the 18th July, 1899. ’ 

? ifi R ‘1®68) L.R. 8 Ch. 388. 

7 flfifin M Rnatr fltiR «.yn (6) (1877) 2 Q.R.D. 463. 

(9) (1877) L.R. 7 Ch. D. 59l.‘ dO) Reports, 689. 

(11) (1895) L.R. 2 Ch. 401. ‘ ^ 

« L 
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JUDGMENT. 

BurKITT, J. — In this case I have had an opportunity of perusing 
the judgment which is about to he deliverpd hy my brother Henderson. 
I fully concur in it, and have hut litf.le to add. 

As to the preliminary uoints, in discussing which so much time was, 
I think unnecessarily, snent at tlie hearing of these [412] appeals, I fail 
to see wuy tliey should have been raised at all by the applicants in the 
Court below (remon lenrs here), where most of them were incidentally 
raised during the hearing of the applic itions. Tuougli the p oceedings 
before the lower Court were in f )rm applications under s. oS of the Indian 
Companies Act. they were tried most elaborately as regular suits. Regular 
pleadings were tiled on both sides and issues joined on them. By their 
pleadings the Muir Mills Company admitted that the respondents had 
formally applied to have the shares registered in their names, and that the 
Company had refused to allow registration. The aoplicants in fact said 
that the Company had improperly refused to register tlie transfers. The Com- 
pany, in reply, admitted the refusals and justified their action by relying 
on art. 21 of their .Articles of Association. It is difUcult to understand 
why on such pleadings the applicants should diirine the hoaiing below, have 
endeavoured to prove that in souk* of the cases, tliere had not been any 
refusal to register owing to a legal defect in tlie constitution of the Boaid 
by which the refusals in those cases purported to have been made. In 
those cases if the contention of the applicants had been sustained, they 
would have succeeded in showing that they had come into Court witliout 
any substantial cause of action. But anyhow as to all these preliminary 
matters. I think my learned brother has come to a right conclusion. 

On the merits it is abundantly clear that, though the apiJeUant 
Company was nob hv law bound to disclose the reasons wliicli actuated 
the Directors in dtclining to register the transfers which lorm the subject 
of these apneals, those reasons have bem very fully disclosed. The ques- 
tion we have to consi.ler is, whether tliose reasons are legitimate or are 
arbitrary and unjustifiable. Tliose reasons sm-cinctly put are tliat the 
Directors of the Muir Mills Company knew the traiibferees, the applicants, 
to be employes of Mr. McRobert of the Woollen IMills; that Mr. McRoherfc 
had not long previouslv been a Director of the Muir Mills : that ho quar- 
relled with Mr. Johnson, the Managing Director of the Muir Mills, saying 
he “ distrusted the management; ” tliat he had prosecuted one of the other 
Directors for a technical offence under the Companies Act, and refused to 
seek[413] re-election as a Director; and that the Directors of the Mmr Mills 
Comuany therefore feared that tiieso transferees being his employes would 
support him by tlieir votes as shareholders at shareliol.iers’ meetings of the 
Muir Mills Companv, that they would be “ litigious and cantankerous”, and 
would “ harass the management”, the meaning of which phrase no douht is 
that thev would support Mr. McRobert’s views as to the advisability of 
making a change in the management. There was evidence given to slmw 
that the managing Director. Johnson, threatened to resign if McRobert had 
anvbhing to do with the management, and that tlie Directors believed that 
the loss of Joimson’s services would be injurious to the interests of the 
Company. Shortly put. the Directors were apprehensive that any increase 
in McRobert’s voting power would assist him in enforcing his views as to 
the management, and as the transferees were McRobert’s subordinates in 
another Mill the Muir Mill Directors refused to register the transfers to them. 
It should be’ mentioned here (1) that McRobert was. at the time when those 

1311 


1900 

June 39. 

Appel- 

late 

Civil. 

22 A. 410 = 
20 A W.N. 
(1900) 139. 


1900 

June 29. 

Appel- 

late 

Civil. 

22 A. 410 = 
20 A.W.N. 
(1900) 139. 


22 All. 414 INDIAN DECISIONS, NEW SERIES [Yol. 

transfers were made, the largest shareholder in th^ Muir Mills Company; 

(2) that he did non, for the purpose of increasing his owa voting power, 
transfer any of his own shares to his subordinates as his nominees, but 
on the contrary assists! them in purchasing the shares in open market ; 

(3) that the Cawnoore Woollen Mills Company is in no way a rival in 
business to the Muir Mills Company which is a Cotton MiU ; and (4) that 
admittedly there is no personal objection to any of the transferees; they 
are acknowledge! to be perfectly proper persons to become members of 
the appellant Comoany, and to be unobjectionable in all respects exceot in 
that they are subordinates of McRobert at the Woollen Mills. 

The principles of law applicable to a case of this kind will be found 
most exhaustively laid down by Mr. Justice Chitty in the case of In re 
Bell Brothers, Ld., Ex parte Hodgson {l), where that learned Judge cites 
as his authority a large number of reportel cases, most of which were 
referred to in the argument before us. In that case arts. 18 and 34 of 
the Articles of Association of Bell Brothers, Ld., somewhat resembled 
art. 21 of the Articles of Association in the present case, but conferred on 

Directors the [414] power of disanproving and rejecting intending 
shareholders in stronger language than that use! in art. 21 of the appellant 
Company here. 

The learned Judge held that the right of transfer conferred on every 
shareholder was subject to ttie discretionary power onfarred on the 
Directors by arts. 18 and 34. Si in the nresent case a right to transfer 
is assumed by art. 19 to balong to every holder of shares in the Company, 
subject to the discretionary power given to the Directors by art. 21 of 
declining to register any transfer of shares to any person of whom they 
may for any reason disapprove. 

.As to the manner in which that discretionary power is to bs exercised, 
the learned Judge says that it is of “a fiduciary nature and must be 
exercised in good faith, i. e., legitimately, for the nurpose for which' it is 
‘conferred. It must not be exercised corruptly or fraudulently or arbit- 
rarily or capriciously or wantonly. It may not be exercised for a 
collateral purpose. In exercising it the Directors must act in good faith 
in the interests of the Company, and they must fairlv consider the 
question of the transferee’s fitness at a Board Meeting.” Then as to 
the power of the Court ?to interfere with the Directors’ decision, the 
judgment lays down that the Court will not review the Directors’ decision 
when they have in good faith “rejected a transfer on the ground 
that the transferee is not a fit person to become a member of the 
Company” ; that the Court will not draw unfavourable inferences 
against the Directors merely because the latter have declined to assign 
their reason for disaUowing the transfers, but that if the Directors do 
disclose their reasons, ‘ the Court must consider the reasons assigned 
with a view to ascertain whether they are legitimate or not, or in 
obhei words, to ascertain whether the Directors have proceeded 
on a right or a wrong princinle.” The judgment then states that the 
Court will not overrule the Directors' decision merely because the Court 
itself would not have come to nhe same conclusion, and then follows this 
most important passage “But if they” {i.e.,the reasons assigned bv 
the Directors) are not legitimate, as for instance, if the Directors state 
that they rejected the transfer because the transferor's object was to in- 
crease the voting power in respect of his shares by s plitting them up among 

(1) 7 Law Times Reports 689. 
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[41S] his uoininoos, tho Court would hold that the powor had not been 
duly oxereised. So also if tlio reason assij'ned is t!iat the transferees’ 
name is Smith and is not Boll.” 


Now in applying the above principles to these appeals. I find in the 
voluminous evidence adduced on both sides tliat the reason, and the only 
reason, wliioh actuated the Directors in disallowing the respondents’ 
transfers is because the latter were subordinates of McRobert, and the 
Directors believed that these transferees would at shareholders’ meetings 
vote with McRobert in opposing tho directorate, and es])ecially the 
Managing Director Johnson ; that they would “harass the management.” 
Can such a reason be considered to be a legitimate reason for refusing to 
•allow the respondents to become members of the Muir Mills Company. 
The Directors say their action was taken in good faith in the interests of 
the Company. They say that if McRobert was able to interfere in the 
management of the Mills the Managing Director Johnson would resign, 
and that, they say, would injure the Company. The Directors consider 
Johnson to be a good man of business, an opinion which Johnson also 
shares, but it is quite open ro McRobert honestly to hold a different 
opinion, and from his saying that he “ distrusted the managemon'-.,” 
he apparently does not concur with the Directors. Even if McRobert’s 
object in procuring shares for bis subordinates was with their assistance 
to enforce his views on and so interfere with the management, and even i^ 
he transferred some of his own shares tohis nominees for that purpose, it is 
nob intelligible liow such action on his part sliould be considered to be 
injurious to the interests of the Muir Mills Company, though no doubt it 
would be unpleasant to the e.’iisbing Board of Directors. I can see no 
pretence for supposing that the acquisition by McRobert of an increased 
voting power could be injurious to the Company, in which he is the 
largest sliareholder, but in which under art. 55 of the Articles of 
Association his voting power is not commensurate with his holding. 

It seems to me that all through these cases tlie interests of the 
Muir Mills Company have been too much mixed up with the per- 
sonal interests of the Directors. The Directors may well think 

that unless they continue on the Board the Company will [416] sufi’er. 
Other shareholders may legitimately entertain a different opinion, and may, 
like McRobert, “distrust the management.” and desire to make a change 
in the Board o'f Directors. Can then that Board legitimately refuse to 
pass transfers made to persons who, the Board believe, will act in 
conjunction with a prominent shareholder who distrusts the manage- 
ment ” On the authority of the passages from the judgment cited above, 
I am of opinion that such a reason is not legitimate. It practically 
amounts to this, that the Board will not admit any new shareholder who, 
they believe, will not support or will oppose their management. It is 
impossible, in my opinion, to regard [such an exercise of the Directors 
fiduciary discretionary power as being other than one oi the most 
arbitrarv and unjustifiable nature, exercised for a collateral purpose, namely, 
to safeguard the Directors’ personal interests against McRobert, and not 
in the interest of the Company as such. Tlie transfers were refused, not 
in good faith in the interests of the Company, but to prevent McRobert 
having at liis disposal an increased voting power which the Directors 
apprehended he might use to “harass” their management. For that 
reason the Directors’ objections, though to that extent personal to the 
transferees, are not legitimate objections. The constitution of the 

1313 


1900 

June 29. 

Appel- 

late 

Civil. 

22 A.4ie = 
20 A.W.N. 
(1900) 139. 


IX— 166 


^900 

Jove 29. 

Appel- 

late 

CrviL. 

22 &. 410 = 
20 AlW.N. 
( 1900 ) 139 . 


22 All. 417 INDIAN DECISIONS, NEW SERIES [YoL 

Company is nob such as would justify the Directors in excluding from 
membership all persons who, they feared, would oppose their management. 

For the above reasons I am of opinion that the District Judge was 
right in allowing the applications and in directing the registration of the 
shares purchased by the applicants respondents. 

Therefore, in concurrence with my learned brother, I direct that these 
appeals be dismissed. 

[As to costs, we allow to the respondents the fees certified to have 
been paid to their advocates or vakils in each of these appeals.] 

Henderson, J. — These appeals have arisen out of six applications 
which were made under s. 58 of the Indian Companies Act, to compel the 
registration of the applicants as members of the Muir Mills Company, Ld. 
There were five applicants claiming to be registered, but one of these, 
Butterworth, sought to have his name registered in respect of two sets of 
shares purchased by him at difi“erent times, and he made a separate 
application in respect of each set. In his first application his 
vendor. Dr. Condon, joined. The other applicants were James Scott, 
the dyeing master ; W. Vickers, the accountant ; P. Scott, the weaving 
master; and H. Thomson, the engineer of the Cawnpore Woollen Mills, 
and none of them joined in their applications the persons from whom 
they had purchased the shares in respect of which they sought to be 
registered. Butterworth was the Mill Manager of the Cawnpore Woollen 
Mills. One Mr. McEobert was then, and now is, the Managing Director 
of those Mills. 

The following particulars with regard to the purchases of the various 
shares and the refusal to register may here be conveniently noted : — 

(1) Butterworth purchased three shares from Dr. Condon, the transfer 
deed was dated the 3rd April 1897, and application for registration was made 
on the 20th April 1897. On the 23rd April 1897, the application was re- 
fused by the Directors, the Directors being Newcomen, Smith, and Arindell. 

(2) James Scott purchased three shares from Mrs. Wilson ; payment 
being made on the 17th June and the deed of transfer, dated 23rd June, 
1897. Application was made for registration of the transfer on the 16th 
July, 1897, and refused by the same Directors on the llth August, 1897. 

(3) W. Vickers purchased five shares from one Gillespie, payment 
being made on the 31st August, 1897, and the transfer deed dated 14th 
September, 1897. Application was made for registration on the 14th 
September, 1897, and refused by the same Directors, on the 15th Septem- 
ber, 1897. 

(4) V. Scott purchased three shares from Gillespie, payment being 
made on tbeSJst August, 1897, and the transfer deed dated the Ist Novem- 
ber, 1897. Application was made for registration on the 2nd November, 
1897, and refused by the Directors, Beer and Newcomen, on the 5th 
November, 1897. 

(5) II. Thompson purchased five shares from Gillespie, payment 
being made on the 31st August, 1897, and the deed of transfer dated 1st 
November, 1897. Application for registration was made on the 15th 
November, 1897, and refused by the Directors, Beer, Newcomen, and 
Johnson, on the 18th November, 1897. 

[418] (6). Butterw’orth purchased five shares from Gillespie, pay- 
ment being made on the 31st August, 1897, and the transfer deed dated 

* The portioD io rectangular brackets forms a part of the judgment of Burkitt, J. 

But it does not find a place in the I.L.B. Series. 
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Ist |_897. Application for resistration was made on the 15th 1900 

November. 1897, and refused on the 18th November, 1897. bv Beer, June 29 . 
Newcomen, and Johnson. 

It should be mentioned that on the .jth January, 1898. Butterworth Appel- 
m^ade a second application for registration of the two sets of shares pur- LATE 

chased by him, and this application was refused by the Directors Beer nrvrr 

Newcomen, and Johnson on the 28th January. 1898. 

In refusing to register the various transfers the Directors acted under 22 A. 4io- 
art. 21 of the Articles of Association 01 the Company. That article is as 20A.W.N. 

follows : — The Directors may decline to register any transfer of sliares to 139. 

any person of whom they may for any reason disapprove, or of any 
share upon which the Company has a lien”; and in refusing to register 
the transfers, except in the case of Butterworth, they gave no reasons for 
their refusal except that tiiey did so under art. 21 of the Articles of 
Association. In Butterworth’s case certain correspondence took place on 
the subject. In that correspondence the reason first given was that the 
Directors acted under art. 21 of the Articles of Association. In a letter 
of the 27th May, 1897, to Butterworth, it was alleged that the reason for 
the Directors’ refusal to register was that they did not consider it would 
be in the interests of the Company to register Butterworth as a member ; 
and in a letter of the 28th May, 1897, to Dr. Condon, in reply to a letter 
from him, they stated that they were “ taking every procaution to avoid 
having any shareholders who are, in their opinion, likely to pjove ill- 
disposed towards the management of the Company, or of a litigious or 
cantankerous disposition.” 

In the applications under s. 58 of the Indian Companies .\ct, it was 
alleged, as the ground unon whicli such applications were based, that the 
Directors had acted arbitrarily and without sufficient cause, and in a 
wrongful exercise of their powers in refusing to register the different 
applications for registration. The Company , iu answer to the several 
applications filed written statements, in which it contended that it was 
Dot necessary for the Directors in refusing under art. 21 of the .Articles 
of Association [419] to register transfers of shares, to give any reasons, and 
alleged that the refusals to register had been made bo7ia fide in the interest 
of the Company, after due consideration and for reasons which were 
legitimate and sufficient. Upon this the following issue was framed, 
viz . — Whether the Company bad arbitrarily and witliout sufficient cause 
refused to register the transfers. 

By consent all the applications were heard together. 

Before proceeding to deal with the main contentions raised in these 
appeals it will be well to dispose of certain questions which were raised 
during the argument. The first question was as to the competency of the 
applicants who had not joined their vendors in their applications to apply 
under s. 58 of the Indian Companies Act. It was contended that they bad 
DO Iccus standi as they were not. and could not be, members of the God). 
pany until the transfers to them had been registored. Exparte Penney (1) 

^as relied upon as showing that the transferor, should make the appli- 
cation, or at all events join in it. In that case the application was made 
by both transferor and intended transferee, but a reference to the Articles 
of Association of the Company coocernod makes it clear that there could 
be no transfer without the approval of the Directors. The articles provided 
I'bat ” no person not already a shareholder shall be entitled to become 

(1) (1872) L.R. 8 Ch. 446. 

1315 




22 All. 420 


INDIAN DECISIONS, NEW SEBIES 


[Yol. 


1900 

June 29. 

Appel- 

late 

Civil. 

22 A. 410 = 
20 A.W.N. 
(1900) 139. 


" the transferee of any share unless approved of by the Board. In the 
cases before us art. 21 deals merely with the right of the Directors to 
decline to register anv transfer of shares already made, if they disapprove 
for any reason of the transferee. The transfers were otherwise complete 
as between the transferors and the transferees, the purchase money had 
been paid, and the transfer deeds in each case executed by both transferor 
and transferee. On a sale of shares the seller contracts to execute a 
valid transfer and to hand the same to the transferee. Skinner v. Lit^j of 
London Marine Insurance Co. (l). He does not contract that the Com - 
nanv will register the transfer. London Founders Association v. Clarke {I}. 
It is the duty of the transferee to get himself registered. Paine v. HiUchin- 
son(3). Section 29of the Indian Companies Act, which corresponds verbaUm 
with 9 . [420126 of the English Companies Act, 1867, assumes the right of 
the transferee to apnlv for registration and enables the transferor, where 
the transferee fails to do so. to apply to get the transfer registered. In ex 
parte Shato (4) -an application by the transferee alone 
the English Companies Act, 1862, was aUowed on the ground that the 
transfer was complete. The reasoning in that case was accepted by 
Farran J in ex parte Gilbert {5). In my opinion ex parie Shaw is 
authority for our holding that it is not necessary in the present cases for 

the transferors to join in the applications. 

No question was raised as to whether the summary procedure 

annarenttv intended by s. 58 of the Indian Companies Act was the proper 

nrocedure here. It is sufficient to say that these applications have not 

Len tried summarily. They have practically in all respects been treated 

aq if the narties had proceeded by suit. u r 

The second question, which it wUl be convenient to deal with before 

discussing the main grounds of appeal, turns upon the constitution of the 

BoLd of Directors which refused the applications for registration made 

bv James Scott, Vickers and P. Scott. , , 

fHis Lordship having pointed out in regard to the applications of 
James Scott and Vickers that the proper forms had not been complied 
with in the appointment of Arindell and Smith to act for Cooper apdBeer. 
and that, if the appointments of the two former were to be held valid, there 
would have been six Directors instead of a maximum of four allow-ed by the 
Articles of Association, held that the defect was cured by art. 86 of the 

Articles of Association which ran as foUows : * * * . 

“ All acts done by any meeting of Directors “V 

any person acting as a Director, shall be valid and effectual "otwith- 
“ standing that it be afterwards discovered that there was some defect in 
“ their apnointment or qualifications respectively. 

Hiq Lordship then continued : — J 

* rin the case of James Scott and Vickers the applications for registra- 
rflfused by a Board consisting of Newcomen, Smith and 
Arindell La it was contended that Smith and Arindell were not in fact 
or^A nnnl’d not having regard to the Articles of Association, be Directors 
:fthe time On tht 27th March. 1897, the Directors of the Company 
were Cooper. Beer. Newcomen and Johnson the last 
Styled the Managing Direct or. According to art. 66, the number ol 

[Here co^encea that portion of the Judgment of Henderson, J., which has been 
omitted in the I.L.R. Series.— ED. 3 


(1) (1885) UQ B.D. 882. 
(3) (1868) L R. 3 Cb. 388. 
(5) 16 B. 398. 


(2) (1888) 20 Q-B.D. 576 
(4) (1877) 2 Q.B.D. 463. 
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Directors shall never be loss than three nor more than four, iocludinjj the 
Managing Director." From the proceedings of the Directors of the 27tb 
March, 1897, it appears that Cooper and Beer contemplated being absent 
for about 7 months, and applied for leave of absence. Under art. 73 
leave of absence was sanctioned, and it was resolved that during their 
absence Arindell and Smith “ should be asked to take a seat on the Board 
during the absence of Cooper and Beer respectively." Arindell and Smith 
were accordingly asked, and they accepted seats on the Board, and during 
the absence of Cooper and Beer respectively they acted as if they had 
been duly appointed Directors, and it was during the absence of Cooper 
and Beer that they sat upon the Board and refused the applications for 
registration made by James Scott and Vickers. 

It may be mentioned that Johnson bad previously, on the 2ad 
January, 1897, applied for leave for 7 months as from about the Ist 
April. 1897, and this leave was granted, no one being appointed to take 


this seat. 

It is clear from the Articles of Association that none of the Directors 
who thus obtained leave of absence ceased to he Directors. If therefore 
Arindell and Smith be treated as Directors, there were from the time of 
their taking tbeir seats on the Board and at the time they refused the 

application for registration, six Directors instead of a maximum of four 

allowed by the Articles. Article 76 provided that any casual vacancy m 
the Board other than that of Managing Director might be tilled up by the 
Board subject to the approval of the next Ordinary General iVieetmg ; but 
any Director so chosen should retain office so long only as the vacating 
Director would have retained the same if no vacancy had occurred. This 
article clearly did not apply. It enables the Directors to til! up casual 
vacancies, but no vacancy, casual or other, had occurred on the Board. 
Article 71 (A), amongst other powers and authorities, gave the Directors 
power and authority “to authorise or empower the Secretary of the 
Company, or such other person or persons as the Directors may think fat, 
to exercise and perform all or any of the powers authorities or duties con- 
ferred upon the Directors by these Articles of Associa ioo._ and reliance 
was placed upon this article as showing that Arindell and Smith under 
this article might be treated as havign been authorised or empowered to 
perform all the powers and duties of Directors. But the Board on the 
27th March 1897 did not purport to give them any power or authority 
under that article. It undoubtedly professed to appoint them as Direct- 
ors. In mv opinion that appointment was ultra vires oi bho Directoi^ and 
therefore bad. Article 86. however, provides : AU acts done by any Meet- 
inc of Directors * * * or by aoy person acting as a Director, shall be valid and 
effeotual notwithstanding that it ha afterwards discovered that there was 
some defect in their appointment or qualifications respectively^ 

This article is based upon art. 71 of Table A. which is the same in 
both the Indian and Knglish Companies Acts. S. 92 of the Indian 
Companies Act (which corresponds with s. 67 of the English) of 1862 
provides that “ until the contrary is proved every meetmg of Direc- 
tors or Managers * * ’* * and all appointments of Directors shall be 

deemed to ha valid, andall acts done by such Directors - shall be valid not- 
withstanding anv defect that may be discovered m their appointments or 
nnaUfinnfmng ” While. OD theooe hand, It was contended by counsel for the 
company that the effect of art. 85 was to validate the acts of the Board of 
which ArindeU and Smith professed to act as members it was argued, on 
the other hand, by the advocate for the applicants that that article could 
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1900 not validate the acts of individuals appointed to act as Directors by persons 
June 29i who had themselves no power to make the appointment, and we were 

referred to the cases of Howbeach Coal Go, v. Teague (5 H. and N. 151) 
Appel- Garden Gully Go. v. McLister (L.E. 1 Ap. Oa. 39) (referred to in 
LATE Buckley’s Companies Acts. 6th edition, 219). As pointed out by Mr. Buck- 
ClVIL. Isy. those were) cases in which a Company was seeking to enforce against a 

member duties purporting to be imposed upon him by persons to whom he 

22 A. 410= Ijig co-shareholders, had never delegated the authority of imposing such 
20 A-W.N. duties. Here the applicants were not members of the Company, and their 
(1900) 139. position is very different from the case of persons objecting, as in the cases 

quoted, to the making of calls or the forfeiture of shares by persons who 
were not in fact Directors. I see no reason therefore why the acts of the 
Board, consisting of Newcomen, Arindell, and Smith, should not, having 
regard to tbe terms of art. 86 of the Articles of Association, be treated as 
valid as if every one of such persons had been validly appointed.] * 

In the case of P. Scott, the position is somewhat different. There tbe 
Board which rejected tbe application for registration consisted of Beer and 
Newcomen, who were both qualified [421] Directors, but they formed 
less than a quorum as required by art. 67 of the Articles of Association. 
Under that article “the number of Directors to form a quorum for the 
“ transaction of business shall be three, including the Managing Director, 
“or such substitute as may be acting for him.” It seems to me that tbe 
action of a Board so constituted is not validated by art. 86, and that 
P. Scott is entitled now to say that their action was not binding upon him. 
What then is the result ? His application is in all respects tbe same as the 
other applications under s. 58 of tbe Indian Companies Act. He bas treated 
their refusal as an improper refusal, and bas alleged that it was made arbit- 
rarily and without sufficient cause, and the answer to tbe application by tbe 
Company, as in tbe other cases, was that the Directors had bona fide after 
due consideration and for sufficient reason refused to register, and the mat- 
ter has been tried out on that basis. Either there has been no refusal in 
law and his application, which is based solely and entirelyon the allegation 
that there has been an improper refusal, is premature, or it may be taken 
that the defence set up on the application under s. 58 of the Indian 
Companies Act is a refusal, and the matter dealt with on its merits. I think 
it is open to us to adopt the latter course rather than dismiss the applica- 
tion as premature. This disposes of tbe questions which have been 
raised, other than the questions which go to the merits of the application. 

I have already referred to the issue raised by the lower Court. Evi- 
dence was adduced by both sides upon that issue. Of tbe applicants, 
Butterworth was the only one who was examined on their behalf in support 
of the applications under s. 58 of the Companies Act. They, however, 
called one Cave who had been in the service of the Muir Mills Company 
when the registrations bad been refused, but who had since left, 
Beer, one of the Directors already mentioned of the Company, and 
Dr. Condon. Butterworth admitted that the first 3 shares purchased by 
him were offered to him by McRobert, the Manager of the Caw pore 
Woollen Mills, that he did not inquire if be had money to pay for’’ 
shares ; that bis account with tbe I!klills was at debit ; that he asked 
McKobert for permission to further overdraw, and that permission 
was given ; that McBobert directed [4223 the accountant to make out 

* £Here ends tbe portion of the judgment of Henderson, J., omitted in tbe I.L.B. 
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a chetjue foi the shares on the Mussoorie Bank in favour of Dr. Condon, 
to pay for the shares; that he (Butterworth) eventually paid back the 
purchase-money by instalments, and that his debit was still from Rs 2.000 
to Rs. 3,000 ; that most probably McRobert wrote for the shares and sent 
them to him : that when the transfer deed came McRobert sent it back for 
alterations to Dr. Condon : that on receipt of the letter intimating that 
the Directors declined to register, ne consulted McRobert, who advised him 
in his correspondence with regard to the refusal. As to the second lot of 
5 shares he adinitted that they had been paid for on the 31st .\ 11 gn 3 t, 1897 ; 
that McRobert had caused his account to be debited with Rs. 1,300, the 
price; that he could not say why two monchs had elapsed between the 
date of his being so debited and the date of the transfer-deed : that ho had 
nothing to do with the seller ; that he was not sure whether McRobert or 
he himself had applied for registration ; that it was possible that the scrip 
remained with McRobert up to the time of the application to the Court. 
He then went on to say that he could not swear that the Directors had 
not bom fide considered his application for registration. He also said 
that he knew that McRob^rt’s relations with the Company (The Muir 
Mills Co.) were not amicable. 

Cave, who had left the Company’s service because he had been 
superseded by another employee, stated that the refusal to register the 
transfer to Butterworth was because he was employed in the Woollen 
Mills. The reasons he said were contained in the letter of the 28th May, 
1897, to Dr. Condon, to which reference has been made. It was thought 
that a gentleman in the Cawnpore Woollen Mills might he influencecl by 
McRobert to the detriment of the Company. Cave had been present at 
the meeting-tab which the different applications had been considered, and 
he referred to the minutes of such meetings which showed that all the 
applications had been considered, and in some instances remitted to sub- 
sequent meetings for further consideration. “ I certainly swear,” 
he said, “that the Directors fjave bona fide consideration to the ques- 
tion of registration,” and again “whether they acted in an arbitrary manner 

is a matter of opinion. I think they had some grounds for what they 
did. In my opinion they did not act in an [^23] arbitrary manner.” 
Cave was apparently called with a view to proving that the refusal to 
register the transfers was solely on account of Johnson, the Managing 
Director, and at his instance. This I think he failed to do. Examined 
on this point by the counsel for the applicants, he said : I am not aware 
that Johnson bad any voice in the refusal to register Butterworbh’s and 

the other shares.” , tx- i. u- u / .1 

Beer who was present at the meetings of Directors which refused 

to register the transfers to P. Scott, Thompson, and Butterworth, was 
examined as to the reasons which guide! the Directors in their refusals. 
From his evidence it is clear that tno reason was the fear that the 
transferees being einployeas of the Mills of which McRobert was 
Manager would be under his influence, and would vote just as he wished 
them to ’ He stated that while McRobert had been a Director of the 
Muir Mills, there had been various stormy meetings, and he had evinced 
hostility on more occasions than one to Johnson, the Managing Director, 
who had threatened to resign, and start a mill of his own. He said 
that he believed that McRobert was at the bottom of the transfers ; that 
he would use the transferees for his own ends, and that they would do 
what he told them; that be (Beer) had been a Director of the 
Cawnpore Woollen Mills, where there was always a preponderance of votes 
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amongst the staff of that Mill, and he wanted to prevent a similar 
preponderance of votes on McRohert’s part in the Muir Mills. ‘ I 
considered,’* he said, “ if McRobert gained that preponderance, Johnson 
‘ (the Managing Director) would sever his connection with the Muir Mills, 
‘ and it was thus that I considered it was not to the interest of the Oom- 
‘ pany that the shares should be registered. I considered that 
‘McRobert evidently wanted to gain that preponderance I don't 

‘ think McRobert would hesitate to harass the management in order bo 
‘gain bis point. I considered harassment to the management would 
“ harm the Company.” 

The evidence of Dr. Condon, the only other witness called by the 
applicants, is not important. He speaks of a conversation with Johnson, 
which is denied by tbe latter. 

Now although Butterworth was the only one of the applicants who 
gave evidence in support of their case, the counsel for tbe [424] Company 
called the others apparently with a view to show that in purchasing their 
respective shares they were acting on the suggestion of and through 
McRobert. None of them had previously purchased shares in the Muir 
Mills Company, and with one exception all were at the time indebted to the 
Gawnnore Woollen Mills but were allowed to further overdraw their 

4 * 

accounts to meet the purchase money, and 7 per cent, was charged on the 
over-drafts. In each case the shares were offered to the nurcbaser by 
McRobert, were purchased by him, and paid for through him. Except in the 
case of Vicker’s, application for registration was made by McRobert, who 
was advising them throughout. Each of them stated that be was notpre* 
pared to say that the Directors did not fairly and properly consider the 
matter of their fitness to become members of the Company, but Thompson 
went 80 far as to say that while he believed they had not fairly and pro- 
perly considered his application, he was not prepared to swear it. In the 
case of Thompson his shares were purchased during his absence in 
England for him by McRobert, who without consulting him, had caused his 
account to be debited with the purchase money. Vickers in his evidence 
stated that he knew that there was great antagonism between Johnson 
and McRobert, and that before he bought his shares he was aware of their 
hatred. 

These matters which I have just mentioned, or most of them, only 
came to light in tbe course of this litigation, and therefore cannot be said 
to have influenced tbe Directors in their refusal to register the transfers. 
To my mind, however, they show almost conclusively that McRobert was 
taking much more than an impersonal interest in getting his employees to 
purchase shares in the Muir Mills Company. What his real object was 
there is nothing to show, though it may be that the view said to have been 
taken by the Directors as to his object was correct. It may be noted here 
that Beer was unable to specify, except in the vaguest terms, in what way 
McRobert was likely to be able to harass the management of the Company. 
It is admitted that at the time he was the largest shareholder in the Com- 
pany, and it is to be presumed therefore that he would be tbe last person 
to do anything which would be likely to injure the interests of the share- 
holders. He had been a Director of the Company, but in February, 1897, 
be [425] ceased to be a Director, and though he was proposed and seconded 
for re-election as a Director at the Annual General Meeting of share- 
holders on tbe 27th February, 1897, he declined to submit himself for 
re-election. It is difficult to see how, as an ordinary shareholder, he 
could have interfered with or harassed the management, and he could not 
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hav6 submitted himself again for election as a Director until the next 
Annual General Meeting. Having regard to the constitution and views of 
the Board, and temporary Board, it was not likely that had a casual 
vacancy occurred on the Board, be would have been asked to join the 
Board in the meantime. 

In his cross-examination Beer referred to a prosecution which had 
been instituted against him as a Director of the Company under s. 55 
of the Indian Companies Act, 1882. this being done apparently with a 
view to show how in one respect McRobert had harassed the management. 
The prosecution was instituted under the following circumstances. After 
an Extraordinary General Meeting of the shareholders which took 
place in March 1897, it appears McRobert asked to see the register 
of shareholders, and was told by Beer, who was the Chairman of the 
Meeting, that he could not be allowed to see it then, as it was required 
at once at an adjourned meeting of the Directors, but that be could see it 
the next day. McRobert thereupon left the meeting, but in the course of 
half an hour was informed that the register was available for his inspection. 
Notwithstanding this information McRobert instituted the prosecution 
referred to. alleging that he had been refused inspection of the register. 
The Magistrate who tried the case acquitted Beer. McRobert thereupon 
first directly, and then through the Chamber of Commerce, of which he 
was President, moved the Local Government to appeal to the Iligh Court 
against the acquittal, which it did. In the result Beer was fined 8 annas, 
the High Court being of opinion that technically an offence had been 
committed. 

The only other evidence which is material is that of Johnson, the 
Managing Director. He referred to various meetings which be described 
as stormy meetings at which there had been a difference of opinion between 
him and McRobert. when the latter was a Director, and especially to 
a particular meeting when McRobert [426] had expressed distrust of the 
management of the Company. He also referred to the prosecution of Beer. 
As to the reasons for the refusals to register the transfers be said there was 
a belief that the transferees would in all probability prove themselves 
cantankerous and litigious, just as their employer (McRobert) had proved 
himself to be. It was considered that as they were his employees, he could 
rely on them to do whatever he wished them to do; that they would 
therefore act in any manner he wished or directed because of the ill-will be 
bore against him (Johnson) personally ; and that the Directors wished to 
guard against anything of this sorb. He further saici after that vtbe crimi- 
“ nal prosecution against Beer) all these applications came in. It appeared 
" to me they could onlv mean one thing, namely, that McRobert was 
"determined to follow up these different incidents by bringing in as 
"shareholders his own nominees to work in whatever way circumstances 

might direct.” ^ i. i.L i 

The evidence of Johnson leaves no doubt m my mind that the real 

objections to the various transferees were (1) their connection as employees 
of the Cawnpore Woollen Mills with McRobert. and the personal animo- 
sity existing between Johnson and McRobert, and (2) the desire of the 
Directors that McRobert should not add to his voting power at the 
meetings of the Company. It was very candidly admitted by Mr. Moti 
Lai Ndbru who appeared for the applicants that they were under the mtiu- 
ence of McRobert, but he denied that they would necessarily vote as he 

might direct them. ^ i r i. 

The objections, it is to be observed, were nob personal to the applicants 

1321 


1900 

Junk 29. 

Appel- 

late 

Civil. 

22 A. 410=> 
20 A.W N. 
(1900) 139. 


JX— 166 


1900 

June 29. 

Appel- 

late 

Civil. 

22 A. 410 = 
20 A.W.N. 
(1900) 139. 


22 All. 427 INDUN DECISIONS, NEW SERIES [Yol. 

themselves, and we have to see whether, under the circumstances, they 
were legitimate objections. 

In the absence of any such provisions as art. 21 of the Articles of 
Association in this case, Directors have no discretionary power of refusing 
to register a transfer of shares — SeePooZe y. Middleton (l). but where the 
power of rejecting proposed transferees is reserved to the Directors of the 
Company, they must exercise it reasonably and in good faith, and 
with due regard to the interests of the Company and to the right of a 
shareholder to transfer his shares, and the question of the fitness of the 
[427] transferees must be fairly considered at a meeting of the Hoard. 
The principles to be gathered from the cases in Hngland are summed 
up in re Bell Bros.: (2). In that case Chitty. J., said According 
^^to the constitution of this Company, every shareholder is entitled to 
transfer his shares to any person not being infant, lunatic, married 
woman or under any legal disability. This right, which is a right of 
property, is subject to tbe discretionary power conferred on the Directors 
by arts. 18 and 34, of approving of the persons to whom the transfer is 
made, and of rejecting the transfer on the ground that they do not approve 
of the transferee. The discretionary power is of a fiduciary nature and 
must be exercised in good faith, that is, legitimately for the purpose for 
which it is conferred. It must not be exercised corruptly or fraudulently or 
arbitrarily or capriciously or wantonly. It may not be exercised for a 
collateral purpose. In exercising it the Directors must act in good faith in 
the interest of one Company and with due regard to the shareholder’s 
^ right to transfer his shares, and they must fairly consider the question of 
tbe braDsferee’s fitness at a Board meeting. When the Court once arrives 
at the conclusion that the Directors have in good faith rejected a transfer 
on the ground that the transferee is not a fib person to become a mem* 

“ ber of the Company, it will net review the Directors’ decision. The 
Directors are not boun<l ouc of Court to assign their reasons for dis- 
approving. If they decline to do so, or if their decision is challenged in 
Court and they refrain from giving evidence, upon which a cross-exami- 
nation may bake place as bo their reasons, or if, giving such evidence, 

“ they refrain from stating their reasons, the Court will not. merely on 
that account, draw an unfavourable inference against them. In these 
articles there is an express provision protecting the Directors against 
any liability to disclose their reasons. They are, however, at liberty, if 
they think fit, to disclose them, and if they do, the Court must consider 
the reasons assigned with a view to ascertain whether they are legitimate 
or not, or, in other words, to ascertain whether the Directors have pro- 
ceeded on a right or a wrong principle. If the reasons assigned are legiti- 
mate, the Court will nob overrule the Directors’ decision merely because 
“ the Court itself would nob have [428]come bo the same conclusion. But 
“ if they are not legitimate, as, for instance, if the Directors state that they 
rejected the transfer because the transferor’s object was to increase the 
voting power in respect of bis share by splitting them among his nominees, 
the Court would hold that the power had nob been duly exercised. So, 

‘ also, if the reason assigned is that the transferee’s name is Smith, or is not 
Bell. Where the Directors do nob assign any reason it is still competent 
‘ for those who seek bo have the transfer registered to show affirmatively, 

‘ if they can, by proper evidence, that tbe Directors have nob duly exercis- 
‘ed their power.” In the same jadgmenb, Ohicby, J., said : — “In my 

(l (1S61) 29 Beav. 646 (650). (2) 7 Law Times Reports 689. 
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the power conferred on the Directors hy the articles of this 

- .uTfu justify them in rejecting a transfer on the ground 

that the transferee, against whom they entertained no objection, is the 
nominee of some person whom they consider objectionable.” 

In par/c Pcimcy (1), where the Articles of Association provided 
mUr aha that ' no person not already a sbareliolder shall be entitled to 
become the transferee of any share unless approved by the Board, ” it 
was said that tlie Directors were not bound to disclose their reasons for 
rejecting a transferee, provided they had fairiy considered the ouestion at 
a meeting of tlie Board, and that in the ahsern'o of evidence to tlie con- 
trary, the Court would take it for granted that they liud acted rea^oi.a-dy 
and bona fide. But if there was evidence to show that the Directors had 
exercised their power capriciously or unfairly, the Court would interfere ; 
and Mellisb, L. J.. pointed out that it would he an abuse of their uower 
to object bo register a transfer on any ground nob applying personally to 
the transferee. 

hi Moffat V. Farq Ilka r {2), the Articles of .\ssociabion provided: — 
No share in the Company shall bo transferred by any proprietor to any 
person who has not been first approved of by the Board of Directors or 
the Committee of Directors appoiniel as aforesaid ; and if any transfer 
of any share or shares shall be made or attempted to he made to any 
person who has not been approved, the same shall be void. ” There was 
a difference of opinion amongst the shareholders as to the mode in which 
the Company should be managed, and the plaintiff, who was a largo 
[429] shareholder, transferred sliares to his own nominees to strengtlien 
his voting powers. The Directors refused to approve the transferees, 
nob from any personal objection to them, but on the ground that the trans- 
fers wore colourable and were intended to increase the plaintilD voting 
power. It was held the Directors had no power to refuse to allow the 
transfers except upon objections personal to the transferees. That case 
was followe.d by Farrao J.. in Kaikhosro v. Koorla Spinning and Weav- 
ing Co. {3). 

In the applications before us, the lower Court has found and in that 
finding I agree, that due consideratiou was given by the Directors to the 
matter of the various transfers, hub I am prepared to hold further chat in 
rejecting the applications for registration they acted bona fide and 
as they believed in what they considered to be the mteresr. of the 
Company. On the authorities quote! they were not bound on reject- 
ing the applications to give their reasons, and as I have said, except 
in one case, they did nob give their reisons. Bvidence, however, 
has been gone into, and it now appears that the reasons noon which 
they acted were not personal to the applicants. It was in fact ad- 
mitted that there was no objeofion to them personally, apart from 
their connection with McRohert. The objection was bo McRobert, who, 
iti was feared, would, from his position in the Cawnpore Woollen 
Mills Company, Im likely to influence them to vote as he might wish. It 
should be here mentioned that the Muir Mills and the Cawnpore Woollen 
Mills were in no way rivals in trade, the one being a Cotton anti the other 
a Woollen Mill. McRobert was not transferring his shares to his own 
nominees with a view bo increasing his voting power in the Company, 
which, apparently on the authorites. he might have been justified in 
^oing. He was merely influencing bis subordinates to take shares which 
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were beiug offered ia the market;. As the Directors have now disclosed 
their reasons, we are entitled to consider those reasons with a view 
to ascertain whether the Directors have proceederi on a right or 
wrong principle. The objections, as I have said, were not personal 
to tbe applicants, and applying the principles of the English cases, I 
think we must hold that the reasons now given for refusing to [430] 
register the transfers were not legitimate. If their reasons had been 
legitimate, we should not be justified in sitting “as a Court of 
“ appeal ” to use the words of James, L J., in Ex parte Penney (1) “ from 
“ the deliberate decision of the Board of Directors to whom by the 
“constitution of tbe Company the question of the determining the 
“eligibility or non-eligibility of new members is committed.” 

In In re Coal-port China Co. (2) where the Court refused to inter- 
fere, there was no evidence to show that the Directors bad exercised their 
power improperly or with want of hona fides. 

Although, as I have said, 1 consider that the Directors of the Muir 
Mills Company duly considered the applications before them and in 
rejecting *the applications for registration acted bona fide, and as they 
believed in the interests of the Company, yet tbe reasons upon which 
they based their refusal not being legitimate reasons, the Court has power 
to interfere, and I therefore think that tbe Court below was right in 
directing the Company to register the names of the applicants. 

I would accordingly affirm the decrees of the Court below with costs 
in this Court in each case. 

Appeal dismissed. 


22 A. 430 = 20 A.W.N. (1900) 136. 

APPELLATE CIVIL. 
Before Mr. Justice Henderson. 


Hem Kunwar and another {Plaintiffs) v. Amba Prasad and 

ANOTHER {Defendants).'^ [5th July, 1900.] 

Civil Procedure Code. ss. .368, 581, bQl^Abatenient of appeal-^Order or decree— Order 
as to abatement of appeal embodied in the judgment and decree— Rules of the Court, 
r. 9. 

Where one of four respondents (plaiubifis) ia tbe lower appellate Court died, 
and DO applicition was made wiihin six months to put the leg^l representa- 
tive on the record, and in the application that eventually was made the 
wrong person was named as legal representative : Held, the appeal was one where 
the right to appeal did not survive against tbe surv'ving respondents, but 
against them and tbe representatives of tbe respondent who had died. Under the 
circumstances s. 368 read with s. 682 of the Code applied, and the proper order 
was to have directed the suit to abate : Held further, that where the order of 
the lower Court as to abatement was embodied in the judgment and decree,. 
[431] objection was properly taken thereto by way of second appeal against the 
decree. Sheo Nath Singh v. Ram Din Singh (31 ;.Sher Singh v. Dewan Singh ,'4); 
Dhari Opadhia v. Baushan Chaudhrt {5) ; Sant Lai v. Sri Kishen (6) ; 
Chandarsang v. Khimabhai (7) referred to. 


• Second Appeal No. 40 of 1900, from a decree of Syed Muhammad Tajammul 

Husain, Subordinate Judge of Aligarh, dated the 26th September 1899, modifying a 
decree of Munshi Anant Prasad, Munaif of Btah, dated the 6th January 1898. 

(1) (1872) L.R. 8 Ch. 446 (449). (2) (1895) L.R. 2 Ch. 404. 

(3) 18 A. 19. (4) 20 A.W.N. (1900) 109. 15) 19 A.W.N. (1899) 136. 

(6) 14 A. 221. (7) 22 B. 718. 
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EP., 86 P.L.R. 1913 = 89 P.W.R. I913-6‘2 P.R 1913== 18 Ind. Cag. 182 (183); R.. 5 

O.L.J. 893 = 11 'C.W.N. 604: 3 L.B.R. 108: 104 P.R. 1913 85 P.W.R. 1913 

= 107 P.L.R. 1913= 13 Ind. Cas. ‘J6G; D.. 33 C. 580 15821.) 

The facts of this case sutliciently appear from the judgment of the 
Court. 

Munshi Gokul Pra.'i>id and Pandit Aladau MoJian Malnviya, for the 
appellants. 

Munshi Tlarihans Snhai, for the respondents. 

JUDGMENT. 

Henderson, J. — In this case four plaintifl’s, Raj Bahadur, Musam- 
mat Mohni, Musamniat Lachha Kunwar and Hem Kunwar, seed the 
defendants to recover possession of certain property to which they 
claimed to be jointly entitlt-d. The Court of first instance gave the 
plaintiffs a decree from which the defendants appealed, making all four 
plaintiffs*respondenfcs. 

Before the appeal came on for hearing, the appellants alleged that 
Musammat Mohni and Musammat Lachha Kunwar were dead, and upon 
their application Hem Kunwar was added a respondent, as the legal 
representative of the two respondents said to have died. When the appeal 
came on for heiring, Hem Kunwar satisfied the Court that Musammat 
Mohni was alive, and tiiat he was not the legal representative of Musain- 
mat Lachha : and further, that the application to place him as their repre- 
sentative on the record was made more than 6 months after tlie death of 
the latter. No notice of tlie appeal had Leen served on Musammat Mohni, 
and Upon that ground the lower aopellate Court held that as against her 
the anneal could not proceed. With regard to Musammat Lachha, he 
set aside the order, wnich was nn ex parte order, by which Hem Kunwar 
had wrongly been placed on the record as legal representative of Musam- 
mat Lachha, and went on to say " The result is that under s. 368 read 
with s. 582 of the Code of Civil Procedure, the appellants’ appeal as against 
Lachha Kunwar, the deceased respondent, will fail." Thereupon, in the 
same judgment, he proceeded to deal with tlie anneal on the meiits, and 
in the' result made the following decree, namely, "that the appeal of the 
defendancs-appellants be decreed as against the [432J plaintiffs-respond- 
ents Raj Bahadur and Hem Kunwar only, and the Munsif’s decree so 
far as it concerns them be set aside, and in place thereof it is decreed that 
the claim of the plaintiffs-resnondencs, Raj Bahadur and Hem Kunwar, 
be dismissed with costs, that the appeal of the defendants-aopellants be 
dismissed with costs as against the plaintiffs-respondents Nos. 2 and 3 
{i.e. Musammat Mohui and Musammat Lachha Kunwar}, and the Munsif s 
decree so far as it concerns them be upheld as it is." There was a 
further order as to costs which is immaterial in bins case. 

Against the decree of the lower appellate Court, Raj Bahadur and 
Hem Kunwar appealed on the following grounds, namely— (1) because the 
apoeal should have abated as the reoreseutatives of the deceased respon- 
dent Lachha Kunwar were not brought upon the record withm the period 
of six months aUowed by the Statute. (2) because the trial of the appeal was 
contrary to the express provisions of s. 368 of the Code of Civil Procedure 
A nraliminarv objection was taken that these grounds were not directed 
the terei of the lower appellate Court, and that the appeal was 
really an appeal against an order of the lower apoellate Court under s 368, 
in effect, if not in terms, directing that the appeal should abate so far as 
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Musammat Lachha Kuowar was concerned and not against the decree. I 
think there is no ground for this objection. The appeal, in my opinion, 
was against the decree. There was no separate judgment upon the matter 
of the death of one of the respondents who died. That matter and the 
merits of the appeal were dealt with in the same judgment, and the 
finding of the Court as to both was embodied in the decree. In substance 
the aprellants before the Court impugned the decree on the ground that the 
trial of 1 he appeal upon the merits was contrary to the provisions of s. 368 
read with s. 582 of the Code of Civil Procedure, and that the decree made 
was therefore bad. 

I think s. 591 of the Code applies to this case. The decree of 
the lower Court was appealed against. This Court was asked to set 
aside the decree of the low'er appellate Court on the ground that the 
trial on the merits was contrary to law; but even if the order that, 
by reason of the death of Lachha Kunwar, the [433] appeal against 
her failed, be treated as an order , in the suit separate from the findings 
upon which the decree is based (which I do not think it is), then there is 
an objection which is taken and set forth as in the memorandum of 
appeal, tliat the appeal to the lower appellate Court ought to have abated 
altogether and not partially. 

My attention has been drawn to the following cases: — Sheo Nath 
Singh v. itam Din Singh (1) ; Sher Singh v. Diioan Singh (2) ; Dhan 
Upadhia v. Raushan Chatidhri (3) ; and to a Full Bench decision referred 
to in the first of these cases ; but in the view I take of the present case I 
do not think that any of these cases apply, as I consider that in the pre- 
sent case there is an appeal directed against the decree of th« lower 
appellate Court. Here no application was made within the time limited 
to place the legal representatives of Lachha Kunwar, the deceased res- 
pondent, on the record. The appeal w'as one where the right to appeal 
did not survive against the suiwiving respondents, but against them and 
the representatives of the respondent who had died, and under these 
circumstances, s. 368 read with s. 582 of the Code applied, and the proper 
order was to have directed the suit to abate. 

In any case, in my opinion, there is no substance in the preliminary 
objection. Under the Rules of the Court (Rule 9) every memorandum 
of appeal must beheaded “First Appeal,” or “ Second Appeal,” as the 
case may be, and it was contended that this appeal, though headed 
“ Second Appeal ” as being an appeal from the decree of the lower appel- 
late Court, dated the 26ch September, 1899, was iu reality a first appeal 
from an order made on the same date and embodied in the decree. I see 
no reason why, if that contention were right, the memorandum of appeal 
should not be amended. The misdescription was not one which could 
have taken the respondents by surprise, or otherwise prejudiced them. 

The stamp on the appeal, as a second appeal, is more than that required 
in an appeal from order. Moreover, I find I am supported in this view 
by a case reported in Sant Lai v. Sri Rishen (4). In the view which I 
take, however, it is not [434] necessary to amend the memorandum of 
appeal, as in my opinion the prelitoinary objection fails. 

It was not suggested that if the decree of the lower appellate Court 
should be set aside, an opportunity should be given to the appellants in 
that Court to briug the representatives of the deceased respondent on the 

(1) 18 A. 19. 12) 20 A.W N. (1900] 109. 

(3) 19 A.W.N. (1899) 136. (4) 14 A. 221. 

1326 




IX.] 


GANGA BAKSM y. RUDAR SINGH 


22 All. 435 


record as was suggested by fche Court in Chanrlarsanq v. Kfumahhai (1). 

ihey had it was found, by a mistake put a person on tlie record as 

repiesentatiye, wlio was not in fact the legal representative of the deceased 

respondent, but even then the application to amend the record was made 
too late. 

For the reasons whicli \ have civon. I think tbe proper order for the 
lower appellate Court to have made was to have directed the appeal to 
abate. I thoroforo allow tliis anpeal and set aside the decree of tlie lower 

* 1 1 1 0 result will bo that the decree of the first Court 

will be restored. The appellants are entitled to their costs in this Court 
and the lower appellate Court. 

' Appnd decreed. 


22 A. 434 = 20 A.W N. tl900) 152. 

APPELLATE CIVIL. 

Bejore Mr. Justice Banerji and Mr. Justice Athnan. 

Ganga Baksr and others [Plaintiffs) I. Rud.-vr Sin(;h 

{De/endant).'* [7fli July, 1900.] 

Civil Procedure Code, ss. 2‘U, 317— Tru.-ita Act ( So. If of \882), ss. 82. SS— 

Purchase by alleged agent oj ifecree-hoUUr at sale in ejecutum. 

Certaia decree-holders (appell<jnts) wore refu.-od permission to purchase at the 
sale in execution, and subsequently the defendant, .'ilUged by the decree- 
holders to bo tbeir agent, but ot whose general duty tbe making of such purchase 
was not a part, purchased tbe property and got his name entered in the sale 
certificate. Tbe decrec>boIders bearing of tbo purchase, supplied tbe purchase- 
money. ratified the purchase, and agreed to take a conveyance of the property 
after confirmation of the s.nle. On the refusal of the defendant to execute the 
conveyance tbe deccee bolders sued for a declaration that they wore the real 
purchasers and for possession of the property. 

[435] Held, that under such circumst incos the second paragraph of s. 317 of 
the Code of Civil Procedure did not exclude the application of the first paragraph 
of that section. 

Peld further, that ss. 82, 88 of the Indian Trusts Act (No. II of 1882) did nol- 
apply. 

Sanhtnini Nnpar v iVurovunau Nambttdri (2l and Kumbalinqa Pillai v. 
Ariaputra Padiachi (3) distinguished. Monappa v. Surappa (4> referred to. 

The facts are fully sofc forth in the judgment of Mr. Justice 
Banerji. 

Babu Jogendro fsath Chaudhri and S. C. Banerji, iov t,\\Q appel- 
lants. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya, for tlie res- 
pondent. 

JUDGMENT. 

Banerji, J. — Sujan Singh, the father of the plaintiffs, held a decree 
against Hira Singh an 1 Sahib Singh, which the plaintiffs put in execu- 
tioD. It is alleg-^d by the plaintiffs, but denied by the defendant, that tlie 
defendant Rudar Siegh was the agent and general attorney of the plaintiffs 
(or the purpose of supervising the proceedings connected with the 

“ S'jconcl Appeal No. 907 of \^07. from n. decree of D O. Evan.s. I'>q., District Judge 
ot Aligarh, d.ited the 22nd September 1897. reversing a decree of Babu Bipin Behari 
Mukerji, Subordinate Judge of Aligarh, dated the SOth June. 1896. 

(1)22B. 718. (2) 17 M. 282. (3j 18 M. 436. (4) 11 M. 234. 
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1900 execution of the decree. It is further alleged that an application was 
July?, made on behalf of the decree-holders under s. 294 of the Code of Civil 

Procedure, for permission to purchase the property which was advertised 

Appel- for sale in execution of the decree, and that; the aoplication was 
LATE refused on the ground that other decree-holders had taken out execution 
Civil, against t;he same pronerty. This allegation is nob traversed on behalf 

of the defendant. The plaintiffs further state in their plaint that 

22 A. 434 after the refusal of the Court to grant them leave bo bid at the sale, the 
20 A.W.N. defendant purchased the property in his own name, and made the deposit 
(1900) 152. required by s. 306 of the Code of Civil Procedure by raising money 

on the plaintiffs’ credit ; that subsequently the plaintiffs paid that money 
and the remainder of the purchase- money, and that the defendant 
agreed to convey the property to them after the confirmation of the sale. 
Objections were taken to the sale on behalf of the judgment-debtors but 
they were overruled, and the sale was confirmed, and a certificate of sale 
was granted to the defendant under s. 316 of the Code of Civil Proce- 
dure. The sale took place on the [436] 20th August, 1891. It 
was confirmed on the 5th March, 1892, and the certificate of sale was 
granted to the defendant on the 11th March, 1892. The plaintiffs state 
that after the confirmation of the sale the defendant was asked to execute 
a sale deed, but he refused to do so, and that in April, 1895, he applied 
for partition of the property. It is thus clear that between the date of 
confirmation of sale and the date of the suit the defendant was admittedly 
in possession. In the 9th paragraph of the plaint the plaintiffs assert 
that they were the real purchasers of the property, and that the name of 
the defendant was entered as purchaser “ farzi, that is, nominally. 
Upon these allegations the plaintiffs ask for a declaration that they are 
the real purchasers and that the defendant has without their permission 
got bis name entered as purchaser, and they pray bo be pub into possession. 
The defendant denied that the purchase had been made by him on the 
plaintiffs’ behalf and with the plaintiffs’ money. He also pleaded the bar 
of s. 317 of the Code of Civil Procedure. The Court of first instance 
granted the plaintiffs a decree, but the lower appellate Court has dis- 
missed the suit on the ground that s. 317 precluded the plaintiffs from 
maintaining it. The question we have to determine in this appeal is 
whether s. 317 is a bar to the maintenance of the suit. 

It is admitted that the defendant is the certified pui'chaser, but it is 
alleged that r.he plaintiffs are the real purchasers, and that the purchase 
by the defendant was made on their behalf. If that is so, the case clearly 
comes within the first paragraph of s. 317, and by reason of the provisions 
of that paragraph the plaintiffs are precluded from maintaining the suit. 
It is contended on the plaintiffs’ behalf that this is a case to which the 
second paragraph of s. 317 applies, and for this contention reliance is placed 
on the words used in the prayer for relief, where the plaintiffs ask the 
Court to declare that the defendant has got his name entered in the sale 
certificate without tne permission of the plaintiffs. No doubt in the prayer 
in the plaint the plaintiffs do ask the Court to make the declaration 
referred to above, but the case set out by them in the plaint is wholly 
inconsistent with the allegation that the name of the defendant was entered 
without [437] the plaintiffs’ consent. As has already been stated, I take the 
plaintiffs to assert that the purchase by the defendant was made without 
reference to them, that subsequently when the plaintiffs were informed of 
the purchase, they supplied the purchase-money, ratified what the defend- 
ant had done, and consented to take a conveyance of the property from 
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the defendant after the sale had heen conQrmed in hi, ti . i 

not say in the plaint that when the defendant’s name was entered h?the 

asierUhat On the contrary, they 

assert that it was entered nominally, that is, as henami,hr for them 

Upon such aUegatioDs It IS not open to the plaintiffs to contend that the 
second paragraph of s 317 applies to the case. As they had heen 
refused parrnission to bid, they cculd not possibly have said that their 
own name should have been entered in the sale coi tiiicate. 

p IS next contended on behalf of tiie plaintiffs-appeliants that this 
IS not a case of a hcnami purchase at all, and therefore s. 317 has no 
application. This contention is not borne out bv any of the allegations 
contained m the plaint, but is. on the contrary, opposed to what is 
sUted m the 9th paragraph of the plaint. It is. however, urged that 
the plaintiffs have stated all the facts in the plaint, and that upon 
those facts the case which arises is that the defendant is the plaintiffs’ 
agent, and has purchased the property as such with the plaintiffs' 
money, that this is therefore a case of a constructive trust, and that 
the plaintiffs are entitled to the benefit of tlie purchase made by the 
defendant, and must be deemed to bo the purchasers of the property. 
Eeliance is placed upon the provisions of s. 88 of the Indian Trusts 
Act, 1882. That section contemplates the case of a person clothed 
with a fiduciary character, who by availing himself of his position, 
gains an advantage for himself. The foundation for the rule laid down 
in that section is that a person should not place himself in such a position 
that his duty may conflict with his interest. It is not asserted that the 
defendant was employed for the purpose of purchasing the property in 
question on behalf of the plaintiffs, and it is not alleged that it was within 
the general scope of his duty to make such a purchase. According to tho 
plaintiffs, the defendant was employed as their agent for supervising the exe- 
cution [438] proceedings. In the performance of his duties as such agent, ho 
was competent to purchase property on behalf of the plaintifi’s in oxocu- 
fcion of that particular decree. But this he could not do unless tlie leave 
of the Court to bid and purchase had been obtained under s. 294 of the 
Code of Civil Procedure. In this case leave was refused, and therefore 
neither the plaintiffs themselves nor the defendant as their agent could 
buy the property. It could not be said that it was the duty of the defendant 
to purchase the property in violation of the specific provisions of s. 294, 
which forbids a purchase by the decree-holder without tlie express permis- 
sion of the Court. When, therefore, the defendant purchased the property, 
no conflict could arise between his duty and his interest. He was in 
no different position from any other purchaser. Section 88, therefore, has 
no application. If the plaintiff’s allegation be true that the money 
with which the purchase was made w.is t-beir money, s. 82 would 
have applied but for the proviso appended to that section. That 
proviso saves the operation of s. 317 of the Code of Civil Proce- 
dure. Although, therefore, the plaintiffs may have paid tho money 
with which the sale consideration was paid, since the certified pur- 
chaser was the defendant, it was not open to tho plaintiffs to sue the 
defendant on the allegation that they were tho real purchasprs, and that 
the defendant had purchased the property on thoir behalf. It is a suit of 
this description which is contemplated by s. 317, and it is the policy of 
that section to preclude the institution of such a suit. The analogy of a 
Purchase by one member of a joint Hindu family in his own name on 
behalf of the other members of the family does not, in my opinion, apply iu 
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this case. In the case of a joint Hindu family the purchase itself is made 
by aU the members of the family, including the person in whose narne the 
purchase is made, and it is not a case of a purchase by a person who is not 
the real purchaser. The learned vakil for the appeUants relied upon the 
ruling ol the Madras High Court in Sankunni Nayar v. Narayan Nambu- 
dri (1) With what was said by Mr. Justice Best in his judgment in that 
case it is not easy to agree ; but Mr. Justice Muttusami Aiyar based his 
judgment upon the ground that the [439] purchaser in that case was 
the agent of the plaintiffs, and had been employed as agent for the 
purpose of making the purchase on behalf of the plaintiff. That was 
not a case in which the real purchaser was the decree-holder himself 
who had not obtained the permission of the Court to buy, and consequently 
would have infringed the provisions of the law if he had bid at the safe 
and purchased the property. That case is therefore cleyly distinguishable 
from the present. Section 88 of the Trusts Act might be aoplicable to the 
ease which was before the Madras High Court. The case of Kumbalinya 
Pillai V. Ariaputra Padiachi (2), is also distinguishable. That was a suit 
for the specific performance of a contract by the auction-purchaser to con- 
vey the property to the plaintiff. Had this suit been a suit for the specific 
performance of the contract which the plaintiffs alleged the defendant 
had made with them to convey the property to them after confirmation o 
the sale, that ruling might possibly have been applicable. 
had been one for the specific performance of the alleged contract, it wou 
stiU have been a matter for consideration whether such a suit 
be a suit the object of which was to defeat the provisions of law. But we 

need not consider the point, as the present suit is nob 
performance of a contract. The ruling in Monappa v. Surappa (3 has no 
hewing on the present case. In that suit the auctiompurchassr had deli- 
vered possession to the real purchaser, and 
him, and it was held that there was a waiver of f I 
verv of nossession might amount to a transfer of title. For toe above 

reasons the decree of the lower appellate Com-t is. in my opinion, light. 
I would dismiss the appeal with costs. m. , • . « u 

Aikman J.— I am entirely of the same opinion. The plaintiffs who 
were decree-holders, had tried to obtain permission of the Court to bid for 
the property advertised for sale in execution of their decree. That per- 
rnfss^on waLefused, The property was then.' it is said, purchased by 
defendant as agent of the plaintiffs and the sale was confirmed in his 
name. He therefore became a certified purchaser. The plaintiffs come 
into Court alleging that the purchase was made with their funds, that 
fViAv are the [440] real purchasers, and that the defendant s name was 
entered in the sale certificate fictitiously. It follows from this statement 
that the plaintiffs' suit is one which s. 317 of the Code of Civil 
declares not to be maintainable unless the entry of the name of the 
certified purchaser was made fraudulently or without the consent of he 
real pMcLser. In this case no allegation of fraud is made. In the rehef 
the plaintiffs, it is true, ask for a declaration that the defendant s name 
was entered in the certificate without their consent ; hut in the body of 
the plaint they lay no foundation for such a case. In fact, the statement 
in paragraph 6 of the plaint is quite opposed to the theory that the entry 
of the defendant’s name in the sale certificate was made without the 
consent of the real purchasers, for m that paragraph the plaintiffs state that 


(1) 17 M. 282. 


(2) 18 M. 436. 

1330 


(3) 11 M. 234. 


IX.] 


In re MADHO pershad 


22 All. 441 


the agreement between them and the defendant was that after the sale had 
been confirmed in his name, he would execute a sale-deed of the property to 
them. In the face of this allegation it is impossible for the plaintiffs to 
maintain that the entry of the defendant's name was made without their 
consent. Further, such a contention on their behalf would at once have 
been met by a reference to the first paragraph of s. 249 of the Code of Civil 
Procedure, which precludes a decree-holder from bidding for or purchasing 
a property sold in execution of the decree without the express permission of 
the Court. I entirely agree also with my learned brother in holding that 
the provisions of s. 88 of the Indian Trusts Act. No. II of 1882. will not 
help the plaintiff's. It cannot be said that there is any fiduciary duty on 
an agent towards his principal bo assist him in evading the provisions of 
the law. It is, in my opinion, clear that the Legislature in framing the 
Trusts Act were careful rhat it shouM not in any way enable the provi- 
sions of 3. 317 of the Code of Civil Procedure to be evaded. This appears 
from s. 4 and s. 82 of that Act. I agree in the order proposed. 

[The order of the Court is that the appeal is dismissed with costs.] 

Aijpeal dismissed. 


22 A. 441=^20 A.W.N. (1900) 151. 

[441] CRIMINAL REFERENCE. 

Before Mr. Justice Blair. 

In the matter of MADHO PEUSHAO.t [13th July. 1900. j 

Act No, XII of 189G tKxcise Act), s. 4'J — License to sell spirits retail — Death of liceyisee 
before expiration of period of license — Right of his heir and partner in business to 
continue sale ^Personal nature of license. 

held, that a license for the retail sale of liquor under the Excise Act, No. XII 
of 1896, granted io the nainti of one man, does not on hia death before the expir- 
ation of the peri >d of the license desoend to his heir and partner in business so 
as to justify the taid heir and p irtner in business in continuing to sell during the 
unexpired portion of the peiiod named in the license. 

Where an order bad been m tde for the sale of the liquor, pirl of which was, as 
above ruled, illegally sold by the accused : Held, that if the said liquor bad by 
devolution or otherwise become tbe proporiy of tbe accused, there was no reason 
why it should not be attached and sold. 

CR., 82 B. 157 (160)-] 

The facts of the case sufficiently appear from tbe judgment of the 
Court. 

No one appeared. 

JUDGMENT. 

• 

Blair, J. — The District Maigistrate of Mirzapur refers to this Court 
this conviction and sentence, by a Magistrate, inflicted under s. 49 of Act 
No. XII of 1896. He doubts the soundness of the conviction in point of 
law, and in the alternative suggests that as the offence is a purely techni- 
cal one, the conviction and sentence should be set aside. I may add 
that an order has been made for the sale of the liquor, part of which has 
been held to be improperly retailed. The facts are that one Hira Lai, the 
uncle, as I understand, of the person convicted, whose name is Madho 

” [The sentence in rectangular brackets forms a portion of the judgment. This is 
not given in the I.D.R. Series. — E d.} 

t Criminal Reference No. 357 of 1900. 
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Pershad, held a license for sale by retail of European spirits, which license 
would be in force up to some time in September of the present year 
Hira Lai died in the month of April, and it was after his death that 
Madho Pershad having no license himself, made the illegal sale or 
sales of which he has been convicted. It is said, I know not with what 
truth, that Madho Pershad is Hira Lai’s heir, and was his partner during 
his life. I do no think there is any doubt as to the technical soundness of 
the conviction. A license is a personal grant, largely made for personal 
reasons, [442] and it certainly does not, after the death of the^ licensee, 
attach itself in any way to bis property or devolve upon his heirs, i do 
nob think Madho Pershad or any man of ripe years who had any connection 
with the traffic, could have sold the liquor without, at all events, ^ave 
doubt as to whether such sale was in violation of the law. I do not think 
that a fine of Rs. 50 inflicted upon a substantial man can be anything but 
a very smaU sentence for an offence which is punishable by four months 

imprisonment or fine of one thousand rupees, or with both. 1 set aside 

the order of the Magistrate for the sale of the confiscated liquor, and 
instruct him to reconsider that question with a view to his arriving _ at a 
conclusion whether the liquor confiscated and ordered to be sold is the 
property of Madho Pershad. In that case I see no reason why he should 
not order attachment and sale of such liquor. If it is not by devolution 
or otherwise the property of Madho Pershad, it ought not to be confiscated 

and sold. Let the papers be returned. 


22 A. 442 = 20 A.W.N. (1900J 195. 

APPELLATE CIVIL. 

Before Mr. Justice Knox, Ag. Chief Justice, and Mr. Justice Blatr. 

Ram Chander {Defendant) v. KONDO AND OTHERS (Plaintiffs). 

[13th July, 1900.] 

Civil Procedure Code, ss. 13. 2H~~Transfer of Property Act {No IV of 1882), ss. 88, 89 
—Decree uot in accordance with judgment— lnterepretat%on of decree. 

Where a mortgagee in suing upon his mortgage included in his plaint certain 
nroDetty which was not included in the mortgage deed and this laot was apparently 
Svetlooked by the defend, int who defended the suit, and whore, while tbe judg- 
ment declared “ that a decree be given against the hypothecated estate, m the 
decree the property afieoted was described as “the property specified in the plaint. 

Held that the decree must be held to mean the hypothecated property 
mentioned in the plaint, and that neither s. 13 nor s. 244 of the Code of Civil 
Procedure concluded the defeodant from subsequently suing to recover the pro- 
perty wrongly included in the plaint. 

[F.. 5 Ind. Gas. 935 ; R., 7 M.L.T. 191.] 

The facts of this case sufficiently appear from the judgment of the 

^^^'^^Munshi Bam Prasad and Pandit Sundar Lai, for the appellants. 
[443] Pandit Moti Lai Nehru, for the respondents. 

JUDGMENT. 

Knox, Acting C.J., and Blaib, J.— The suit out of which this appeal 
arises has reference to a certain share of property which will in this judg- 

First Appeal from Order No. 112 of 1899, from an order of Babu Prag Dass, Sub- 
ordinate ^udge of Sahatanpur, dated the 10th July 1899. 
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ment be leten-ed to hereatter as share A. This share A is a share in 

one of three brothers. 

h«.„ ff "-liich will be 

!;hi\‘^b^aSlfL"(^^ J) ^ -'-h 

Shank«rT.l"f ’'V ^on, Shankar Lall. Nagar Mai and 

na"ed in his t monies from one Bansi Lai, and as security morb- 

gaged in his favour share B and 

_ Shankar Lai died and his pronerty passed hy succession fchus : — 5" 

Ram I to Naqar Mai. In execution of a decree against Nagar Mai 
jj- was sold and purchased by Kondo Mah one of the respondents to this 
appeaj. ^Kondo Mai is heir to Sri Ram, and thus held both the shares A 

T- 


and T + '* 
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Bansi Lai, however, brought a suit upon his bond and impleaded 

^ j j rspresentativo of his original mortgagors. Kondo 

Mai defended the suit, but apparently overlooked the fact that share A, 

01 a portion of it. was included among the property sued for. Share A 

13 not, and never was. included in the bond upon which Bansi Lai 

^ed. and was not therefore property over which the bond held by 

Bansi Lai and upon which ho sued created any charge or lien of any 
kind. ^ 


The judgment which was given in favour of Bansi La! ran thus in 
its concluding clause : that a decree be given to the plaintiff for 
.. 10;349-4-6 against the hypothecated estate, except that portion of it 

which is in the hands of Murli Lai and Lachmi Chand — i.e., share B.” 
^ From the concluding words of the judgment and from other passages in 
it, it is evident that the intention of the Court was to grant a decree over 
the balance of the property hypothecated, and only that. v/>., share 

B being expressly excepted by name. 

^In the decree the property affected is described as the property 
specified in the plaint and as modified, to wit, by the [444] exception of 
share B. Bansi Lai died and was succeeded by Ram Chander, the 
present appellant. He applied for an order absolute, and into this order 
absolute came the order for sale of share ora portion of it, as well as of 
share Ram Chander purchased. 

_ Kondo Mai then instituted the suit out of which this appeal has 
ansen to recover the portion of share A which has been sold, on the 
ground that as it was never hypothecated, it could not have been included 
in the decree and could not have been sold. 

The Court of first instance dismissed the suit on the ground that ifc 
was barred by g. 13 of the Code of Civil Procedure. Kondo Mai should, 
i« the judgment of the learned Munsif, have raised as part of his defence 
to the suit that no part of share A was ever hypothecated. 

The learned Subordinate Judge overruling this decision, has remand- 
ed the case for a decision upon the merits, and it is from this order that 
the present appeal has been brought. 

We agree with the learned Subordinate Judge that the Court which 

heard the first suit never intended to give a decree over any property 
other than that hypothecated, and that where the decree says “the property 
specified in the plaint ” is meant, and must bo held to mean, the hypothe- 
cated property mentioned in the plaint. The order absolute under s. 89 
could not run against any property over and above that against which the 
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decree under s. 88 ran. The present suit is concluded neither by s. 13 or 
s Ui of the Code of Civil Procedure. To hold otherwise would not only 
bean act of injustice, but it would be permitting the plaintiff to take 
advantage of what he must know to be a piece of sharp practice, more 


than that, of fraud. 

We dismiss this appeal with costs. 


Appeal dismissed. 


22 A. «9=20 A.W.N. (1900) 169. 


[445] APPELLATE CRIMINAL. 

Before Mr. Justice Blair and Mr. Justice Henderson. 


Queen-Empress v. Nibmal Das and others.* [7th July, 1900.] 

Criminal Procedure Codecs m—PrevAous statement to committing Magiftrate retracted 
in Sessions Court -Use of such statement by Sessions Court as substantive emaenee 

fjo 1 of 1872 (Indian Evidence Act) s. Confession of co-accused— * Taking 

. into consideration "^Finding of arms and stolen property in joint family house— 
Evidence— Act No. XLV of 1860 {Penal Code), s. 412. 


Where a witness who has made a statement before the committing Magistrate 
subsequently resiles from that statement in the Court of Session, the statement 
made before the committing Magistrate can be used under s. 288 of the Code of 
Criminal Procedure to contradict the witness ; but the use of such statement m 
substantial evidence of the facts alleged by the witness on the prior occasion is 
fraught with the gravest peril, and could never have been the intention of the 


[R.. 


Legislature. 

The words "take into consideration” in s. 30 of the Indian Evidence Act, 
1872 do not mean that the confession referred to in the section is to have 
the force of sworn evidence. Queen-Empress v. Khandxa (1) referred to. 

The bare finding of stolen property and arms in the bouse of a joint Hindu 
family is not such evidence of possession on the part of each of its members as 
would form a sufficient basis for a conviction. 

28 A. 863 = 3 A.L.J. 852 (854) = A.W.N. (1907) 187 = 4 Or 61 ; 1 Cr. L.J. 

483 = 2 L.B.R. 214 ; 8 Cc. L J. 393 (395) = ll 0.0. 328 (331).] 


Only so much of the judgment is reported as is necessary to the 

points referred to in the head-note. ttt t, ^ \ t tu 

The Government Advocate (for whom Mr. W. K. Porter), for the 

JUDGMENT. 


Blair and Henderson, JJ.— After setting forth the facts of an 

ordinary dacoity, continued as follows . 

The police do not appear to have obtained any clue for nearly a 
fortnight. They then began to make arrests, and upon the 12th February 
last and the succeeding days confessions were made by three of the pre- 
sent appellants— Nathu, Bhola (of Nagla Gulal) and Darola (of EatuJ. 
The police also, on or before the date mentioned, had got into communi- 
cation with one Genda, who afterwards appeared under a tender of pardon, 
and came before the Magistrate to give evidence for the prosecution. 
Three persons, other than those here as appellants, were committed, and 
upon trial were acquitted by the Sessions Judge. Upon the hear- 
ing in the Sessions Court, Genda, who had appeared before the 
Magistrate and given evidence for the prosecution, was called for 
seoution. He then said that he knew nothing about the daooity, that 


* Criminal Appeal No. 409 of 1900. 

(1) 15 B. 66. 
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Ihnn? > ^ ^ pardon, and that he had heai-d nothing 

about It. The statement made before the Migistrate was put before him, 

and he admitted making it. but he said that it was all false, and that lie 
was foroed to make it. Upon the hearing in the Sessions Court, the 
evidence given by him before the Magistrate, which was put in to contra- 
dict the statement that he knew nothing about the dacoity, was used as 
substantive evidence against the appellants here. Against many of 
them there is no sworn eWdence delivered in the Sessions Court at 


The oases of those appellants who have been convicted mainly upon 
what Genda swore before the Magist-rate stand upon an altogether differ- 
ent footing, and the weight to be attached to the evidence of Genda 
requires careful consideration. He is the person who was called and 
accredited by the prosecution before the Magistrate. Upon being again 
called for the prosecution in th3 Sessions Court he ffatly denied that he 
knew anything about the dacoity, and that he took any part in it. The 
Sessions Judge then confronted him with the statement he had made 
before the Magistrate, and he was compelled to admit that he had made 
such a statement, and alleged that he had done it under compulsion. It 
is that evidence before the Magistrate so repudiated by him that the 
prosecution has put forward as evidence to be believed and acted upon in 
the Sessions Court, and upon that evidence the Sessions Judge has thought 
it fair to act. As to the admissibility of that evidence to contradict bis 
allegation that he knew nothing whatever about the dacoity, there 
can be no question ; but the use of the allegations made by him before 
the Magistrate as substantial evidence of the facts alleged by him seems 
to us fraught with the gravest peril. The terms indeed of s. 288 of 
the Code of Criminal Procedure, which render the evidence of a witness 
taken before the committing Magistrate capable of being treated as 
evidence in the discretion of the presiding Judge, are couched in the 
widest possible language : but we entertain the strongest opinion, in 
common with Mr. Justice Straight, that it never was the intention of 
the Legislature that the substance of such a [447] statement before 
the Magistrate, when retracted and repudiated, should be used by the 
prosecution as substantial evidence of the allegations made in it. It 
is difficult to conceive that any responsible tribunal should permit the 
conviction of a person upon such evidenee if it stood by itself : and 
indeed as far as what is properly called evidence is concerned, Genda’s 
repudiated statement is all that there is on the record to justify the 
conviction in several of the cases before us. Taken with this confession 
upon oath are the confessions made by certain of the appellants which 
it is our duty not to treat as evidence but to “ take into consideration.” 
It is not perhaps necessary or easy to define precisely what is meant 
by these words “ taking into consideration.” This, at all events, it 
must mean, that they are not to have the force of sworn evidence. 
Indeed it has been most definitely ruled in the Bombay High Court 
in Queen-Empress v. Khandia (1), that a conviction resting on such a 
confession alone cannot be maintained. In our opinion, therefore, no 
conviction io these cases can be sustained, which rests only upon the 
repudiated evidence of Genda and the statements made by the co- 
accused. Among the persons who h'lve been convicted on such evidence 
are : — Nirmal Das, Darola (of Nagla Gulal) and Sanwalia. 
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(1) 16 B. 66. 
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We allow the appeals of these three appellants. We set aside their 

convictions and order them to be released. 

The case against Ram Chandar, Bhao Singh and Jhamman, in 
so far as it rests upon the statement of Genda, has, in our opinion, no 
secure foundation, and the discovery of property and arms in the house 
jointly occupied by them together with Nathu falls, in our opinion, short 
of evidence of possession. There is nothing to show that they took ^ or 
dealt in any way with any part of the stolen property, and we think 
that the bare finding of the property in the house of a joint Hindu 
family is not such evidence of possession on the part of each of its 
members as would form a sufficient basis for a conviction. We may add 
that their brother Nathu has taken upon himself all the responsi- 
bility for the possession of the stolen articles ; it was he who upon his 
own admission, took an active part in the dacoity and [ 448 ] brought the 
articles there : he expressly denied that his brothersffiad anything to do 
with the dacoitv, and stated that the things found were his own share of 
the loot. We do not attach much importance to a statement of this kind, 
which would tend to exculpate his brothers, but we think that, apart from 
it, there is no evidence which would justify a conviction. 

The Government have appealed aeainst the acquittal of Narayan, the 
brother of Ram Chandar and Bhao Singh. Inasmuch as the evidence 
against him is limited to the discovery of property and arms in the family 
house, it is. in our opinion, impossible to support the appeal. 

The appeal therefore against the acquittal of Naravan is dismissed, 
and the appeals of Ram Chandar, Jhamman and Bhao Singh are allowed. 
They will he at once discharged. 

' [With reference to s. 288 of the Code of Criminal Procedure, see 
further Queen- Empresft v. Soneju (1) and Queen-Emvress v. Jeochi (2), 
and as to s. 30 of the Evidence Act. Empress v. Sundra (3), Empress v. 
Piria f4) and an unreported case— Criminal Appeal No. 158 of 1900, 
decided on the 30th of April 1900— the material portion.^ of the judgment 
in which are printed below. — Ed.] 


(1) 21 A. 175. (2) 21 A. 111. 

(3) 4 A.W.N. (1884) 38. (4) 5 A.W.N. (1885) 320. 

• This case has been submitted by <^he Sessions Courtof Aligarh foroonfirmation of 
the sentence of death upon Dammar. There is also an apneal by Dammar. There are 
further apoeals bv Salig. Shtbcharan. Behari and Param Sukh, who have been convict- 
ed of an offence un5er s. 302 of the Indian Penal Code, but sentenced to transportation 
for life. Dammar is not renresonted before ns. The other four appear by counsel. 

On the 30bh of September 1899, Dan Sahai, mabajan. was undoubtedly murdered. 
The place where the murder hapeaned was a mile distant from the village Lametha. 
where he lived. The medical evidence is that there were two wounds, one in front of 
the neck, the other on the back of the neck. Both wounds were caused by some hea^ 
sharp-edged instrument, and could have been inflicted bv the chonncr nroduoed in 
Court. There were two other wounds on the right side of the head. The Civil Surgeon 
states positively that there was no wound on the head, by which we understand on the 
skull. The police arrived on the spot on the 1st of October, and they lost no time m 
the investigation. The promptness with which the police action was taken in this 
case deserves commendation, and adds considerably to the value of the evidence 
which is the outcome of this investigation. One of the persons whom the police arrested 
was the convict Dammar. He made a long and d^^^ailed statement, which was duly 
recorded by the Magistrate on the 4th of October. From that statement he afterwards 
resiled and said that it was brought about by malpractices on the part of the police. 
Of any such malpractices there is no evidence whatever, and we do not believe the 
allegition. The statement is in full detail. We have studied it more than once, and 
each time that we study it we rise from it with a conviction that it is in the main, it 
not wholly, an accurate account of what took place. In addition to this statement 
there is evidence on the record which presses strongly against both the accused Damma* 
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[449] APPELLATE CIVIL. 

Before Mr, Justice Knox, Ag. Chief Justice, and Mr. Justice Blair. 

Darab Kuar and OTHRRS {Appellants) v. GOMTI Kuar 

{Bcspondent).'^ [13th July, 1900.] 

Civil Procedure Code, s. 493 — Temporary injunction — ' Other injury." 

Held, that words “ or other injury" in s. 493 of the Code of Civil Procedure do 
not include acts of trespa«;s upon property. 
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22 A. 449 = 
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(1900) 170. 


The application of the present appellant in the lower Court was 
heaJed “Application under s. 493. Civil Procedure Code.” and concluded 
with the following prayer : — 

Therefore it is prayed that by an ad interim injunction under 
8. 493 of the Code of Civil Procedure the defendant be prohibited from 
realizing the amount of decree of rent of the villages in suit and from 
otherwise interfering io the management of the properties in dispute either 
by herself or through her mukhtar-ams and karindas.” 

[450] Babu Jogindro Nath Chaudhri, Pandit Moti Lai Nehru and 
Babu Satish Chandar Banerji, for the appellants. 

Babu Durga Charan Banerji and Pandit for the respond- 

ents. 

JUDGMENT. 


Knox. Acting C. J.. and Blair, J. — This is an application for an 
injunction under s. 493 of the Code of Civil Procedure. S. 493 applies 
to suits for restraining a defendant from committing a breach of contract 
or other injury. It is admitted that the case is not concerned with a broach 
of contract, but it is sought to construe the words “ other injury ” as 
words which might have reference to acts of trespass upon property. 
There is no authority for such a construction. 

We dismiss the appeal with costs. 

Appeal dismissed. 


and Salifi!- There ia further evidence which, as far as it goes, tends to the conviction 
of the other three appellants, but so far falls short of proof that it is insufficient to 
prove participation in the act of murder. We .shall shortly allude to this evidence. 
*•••*** It is at this point that we take into consideration the confession 
made by Dammar. The learned counsel for Shthebaran and other appellants contended 
that we could not use it unless there was evidence which, if believed, amounted to 
proof against his clients. We cannot accede to this cootontion. We are not prepared 
to define the exact extent to which and the circumstances under which, such a 
confession may be used. The Legislature in using the words which it has placed upon 
the Statute book obviously intended to confer a wide di.scrotlon upon Courts and to 
leave them to appraise the value of such a oonfesston. We are not prepared to say that 
it might not have been used in the present case, and so far have supplemented the 
ease against Shibcharan and Bohari as to leave no room for doubt. • • • • 

* First Appeal No. 41 of 1900, from an order of Munshi Sheo Sahai, Additional 
Subordinate Judge of Saharanpur, dated the 2nd March 1900. 
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Before Mr. Justice Knox, Ag. Chief Justice arid Mr. Justice Blair. 

Mahabir Prasad (Objector) v. Partab Chand 
(Opposite party).* [16bh July, 1900.] 

Civil Procedure Code, s. 244— Pariies to tlie suit or their representatives — Purchaser at 
auction sale. 

Where a decree-holder ^ho bad obtained a decree and order under ss. 88, 89 of 
the Transfer of Property Act, over certain property, proceeded to attach it in 
execution of bis decree : Celd, that a third party who bad bought the rights and 
interests of the judgment-debtors at an auction sale held in consequence of a 
money decree was not a legal representative of the judgment-debtors so as to 
entitle him to bo beard under s. 244 of the Code of Civil Procedure at the 
execution proceedings. Sabhajit v. Sri Gopal (1) followed. Prosunno Kumar 
Sanyal v. Kali Das Sanyal (2) distinguished. 


The facts appeax sufficiently from the judgment. 

Babu Parbati Charan Chalterji, for the appellant. 

Pandit Madan Mohan Malaviya, Babu Datti Lai and Babu Davendro 
Nath Ohdedar, for the respondent. 

JUDGMENT. 

Knox, Acting C. J., and Blair, J. — This appeal arises out of an 
application for execution of a decree. The decree-holder is one Bai 
Bahadur Partab Chand ; the judgment-debtors are persons with whose 
names we are not concerned. The rights and interests, however, of these 
judgment-debtors in certain nroperty were purchased at an auction sale 
held in consequence of a [451] money decree. At that sale those rights 
and interests were purchased by Rai Bahadur Mahabir Prasad Narain 
Singh, the appellant. UponBai Bahadur Partab Chand attaching the 
same property over which he had obtained first a conditional decree 
under s. 88, and then an order absolute under s. 89 of the Transfer of 
Property Act, Rai Bahadur Mahabir Prasad Narain Singh intervened and 
asked to be heard as the representative of the judgment-debtors in Rai 
Bahadur Partab Ghand's decree. His application has been rejected by 
both the Courts below ; it has also been rejected by this Court upon the 
ground that a Full Bench of this Court in Sabhajit v. Sri Gopal (1) held 
that a purchaser at an auction sale is not a representative of the judgment- 
debtor, whose interests he has purchased, within the meaning of s. 244 
of the Code of Civil Procedure. 

We should have thought the matter not open to any further question. 
The learned vakil, however, who appears on behalf of the objector, sought 
to establish that this Full Bench ruling was in derogation of what their 
Lordships of the Privy Council laid down in Prosioino Kumar Sanyal v. 
Kali Das Sanyal (2). We have carefully examined that case ; what was 
therein laid down was this — that when a question arises between the parties 
to a decree relating to its execution, discharge or satisfaction, the fact that 
the purchaser, who is no party in the suit, is interested in the result, has 
never been held as a bar to the application of s. 244. This in no way 
affects what was held by this Court in Sabhajit v. Sri Gopal (1). In this 
case the parties to the suit were the parties to the proceedings ; added to 

* Appeal No. 10 of 1900, under s. 10 of the Letters Patent. 

(1) 17 A. 222 (P.B.). (2) 19 0. 683 (P.C.), 
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them was the purchaser, not as a representative of one of the parties, but 
as a looker-on interested in the result. Here the question which has to 
be decided is not one in which the judpment-debtor is any longer inter- 
ested ; in other words, it is not a question arising between the parties to 
the suit, and s. 244 has no application. 

We dismiss the appeal with costs. 

Appeal dismissed. 

22 A. 452 = 20 A.W.N. (1900) 170. 

APPELLATE CIVIL. 

[432] Before Mr. Justice Burkitt and Mr. Justice Henderson. 

Beni Madho Das (Plaintiff) v. Kaunsal Kishor Dhusar 

(Defendant).* [I6th July, 1900.] 

Act No, IX of (Indian Contract Act) , s. 30— i<oau to faciliiate gambling ~ Loan 
to aid in payhtg off gambling debt — Coyitracl not tainted with immorality. 

Heki. that the fact that the object with which the plaiotiO lent money to 

the defendant was to enable him to psy oS a g^iuibling debt, did not taint the 

transaction with immorality so as to disentitle the plaintiff to recover. 

The facts appear sufficiently from the judgment of the Court. 

Pandit Moti Lai Nehru and Babu Durga C ha ran Banerji, for the 
appellant. 

Mr. Dwarka Nath Banerji, for the respondent. 

JUDGMENT. 

Burkitt and Henderson, JJ. — In this case we are unable to concur 
with the decision of the lower appellate Court. 

The facts briefly are tiiat, on the 20th November 1896, several 
persons, including the defendant-respondent — persons described by the 
lower appellate Court as being men of high social standing and con- 
siderable wealth — met together at the house of the plaintiff-appellant, 
and gambling ensued ; but in that gambling the plaintiff-appellant took no 
part whatsoever. From time to time it would appear that the defendant- 
respondent lost certain sums of money, and in order to pay those he 
borrowed from the plaintiff up to Rs. 4,000, which he promised to repay. 
This fact is distinctly found by the lower appellate Court, which finds that 
the money was borrowed by respondent to pay his gambling debts. The 
lower appellate Court very properly finds thac the agreement between the 
plaintiff and defendant was not by way of wager, and therefore not void 
under s. 30 of the Contract Act ; and it further finds that the agreement 
by the defendant-respondent to repay Rs. 4,000 was in consideration of 
that sum having been lent to him at his request by the plaintiff ; and the 
Court further found that that consideration as it stood was not in itself 
unlawful or immoral. On those findings one would have expected that 
the lower appellate Court would have givdu a decree to the plaintiff. 
The learned District Judge, however, came to the conclusion that 
[433] the general object of the plaintiff in lending money was to facilitate 
gambling, and that every loan had this object in view, and every agreement 
to repay carried the same taiut ; and each oouiract had as its general 

* Sooood Appeal No. 430 of 1898, from a decree o( Mr. E. O. E. Leggatt, Dietriot 
Judge of Mirzapur, dated the 6tb April 1898, reversing a decree of Babu Jai Lai, 
Officiating Subordinate Judge of Mirzapur, dated the 10th May, 1897. 
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defect the facilitation and pronootion of gambling at the plaintiff's 
house. 

In those remarks we are unable to concur with the learned Judge of 
the Court below. The object of the one series of transactions with which 
we are concerned here was to enable the respondent to pay off bis 
gambling debt as is found by the Court below. The consideration for the 
agreement was the promise made by the defendant to repay the money 
on demand. We do not see how the remarks of the Judge as to the 
general object the plaintiff had in lending the money affects the case. 
The Judge finds that the object or the consideration — for they are only 
different names for the same thing seen from a different point of view — 
was not of itself unlawful or immoral. In our opinion to lend money for 
the purpose of paying off a gambling debt with a knowledge of it being 
applied for payment of such a debt cannot be considered to be an immoral 
act. We think the Court below ought not to have reversed the judgment 
given in favour of the plaintiff by the Court of first instance. We therefore 
allow this appeal and restore the decision of the Court of first instance. 
Appellant is entitled to his costs in this Court. 

Appeal decreed. 


22 A. 453 = 20 A.W.N. (1900) 160, 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Wahid-un-Nissa and others (Defendants) v. Gobardhan Das 

(Plaintiff).^ [16th July, 1900.1 

Morigage^Puisne mortgagee not made parly to suit by prior mortgagee — Subsequent suit 
bypuisne mortgagee^Apportionment o/ redemption money — Third parties, pur. 
chasers. 

A prior mortgagee, K, obtained a decree in a suit upon his mortgage, to which 
suit a puisne mortgagee, G, was not made a party, and subsequently one. B, 
attached the decree, and, having put up the property for sale, purchased it himself. 
O, the puisne mortgagee, having brought a suit for redemption of E's mortgage 
and sale of the propertv, K sold his rights to P, who was thereupon added as a 
defendant- G obtained a decree for redemption and sale. 

[454] Held per BANERJI, J., that P was entitled to the whole amount which 
G had to pay for redemption of the prior mortgage, with the exception of the 
amount of the purchase money paid by B at the auction sale, which amount, 
and which amount only, would be due to B or bis representatives. Dip Narain 
StTigh V. Hira Singh (1) and Baldeo Bharthi v. Hushiar Singh (2) approved. 

fleW per AIKUAN. J., that the auction purchaser. B (or his representatives), 
was entitled to the whole amount to be paid by Q for redemotion of the first 
mortgage. Dip Narain Singh v. Hira Singh (1) dissented from, and Baldeo 
Bharthi v. Hushiar Singh, (2) distinguished. 

[Affirmed, 25 A. 388; R., 29 M. 491; 5 0.L.J. 315 = 11 C.W.N. 403.] 

The facfcs of the case sufficiently appear from the judgment of either 
of their Lordships. 

Messrs. Abdtd Eaoof and Karamat Husain, for the appellants. 

Mr. D. N. Banerji, Babu Jogindro Nath Chaudhri, Pandit Snndar 
Lai and Pandit Moti Lai Nehru, for the respondent. 

* Second Appeal No. 832 of 1997 from a decree of L. G. Evans, Esq., District Judge 
of Aligarh, dated the 6th August 1697. modifying a decree of Babu Ansnt Bam, Sub- 
ordinate Judge of Aligarh, dated the 30th September 1896. 

(1) 19 A. 627. (2) 15 A.W.N. (1896) 45. 
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JUDGMENT. 


Banerji, J. This appeal has bem brought in a suit which arose 
out of the following facts : — 

On tho lOfch April, 1378, Mussammats Habiban and Bina made a 
simple morteago of 544 bighas 2 biswas in favour of Kaim Ali Khan. 
Mazhar Ah Khan and Nazar Ali Khan for Rs. 1.500, and on the 29th 
January 1886. Habibin alone mortgaged a fourth share of the same 
propeity to one Gobind Ram. She subseriuently made two other mort- 
gagos, to which it is not necessary to refer. 


The first mortgagees brought a suit upon their mortgage against one 
of the mortgagors and the heirs of tho other, and obtained a decree for 
sale on the 1st August. 1889. Tho decree is No. 72 of 1889, and the 
amount of it was Rs. 3,306-14-6. The puisne mortgagees were not joined 
as parties to the suit. 

Bansidhar, one of tho defendants io the present suit, held a simple 
decree for money against Kaim Ali and others, the first mortgagees, and in 
execution thereof caused the aforesaid decree to bo attached. As attaching 
creditor he took out execution of the decree, caused the mortgaged proper- 
ty to be sold by auction on the 24tb March 1894, and purchased it him- 
self for Rs. 1,050. Oo the 24th November 1894, he sold the said property 
to Wahid-un nissa and Jan Muhammad, defendants, for Rs. 4,400, and 
[455] those persons, on the same date, made a usufructuary mortgage of 
it bo Dungar Singh and others, defendants, fourth party, for Rs. 6,000. 
These defendants are admitted to be in possession of the property. 

Gobind Ram, the second mortgagee, brought a suit for sale upon 
his mortgage, and obtained a decree on the 23rd February 1892. 
When, in execution of that decree, he sought to bring the mortgaged 
property to sale, he was not permitted to do so by reason of the 
prior sale of the 24bh March 1894. He thereupon assigned his decree 
to the present plaintiff, Gobardhan Das, on the 4bh November 1894, 
and the latter, as the assignee of the decree, brought the present suit 
on the 7th December 1894. 

The ground of bis claim is that, as Gobind Ram was not made a 
party to the suit brought by the first mortgagees, the decree obtained in 
that suit, and the auction sale held in execution of the decree, are not 
binding on him : that, as subsequent mortgagee of the property, he had 
still the right to redeem the first mortgage, and that by virtue of the 
assignment made to the plaintiff, the plaintiff is entitled to redeem the 
said mortgage. He prayed for a decree for redemption of the mortgage 
of 1878 upon payment of Rs. 1,050, the amount of sale consideration 
paid for the mortgaged property, or such other sum as the Court might 
declare to be payable, and for possession of the property comprised in 
the first mortgage. 

On the 17bh December 1894, that is, after the institution of the 
present suit, the first mortgagees, Kaim Ali and others, conveyed bo 
Prasadi Lai all their rights under blie mortgage of 1878, and the decree 
obtained upon that mortgage. Prasadi Lai was thereupon added as a 
defendant to tho suit and is now an*ayed as defendant, fifth party. 

Wahid-un-nissa and Jan Muhammad denied the right of Gobind Ram 
and the plaintiff to redeem the first mortgage and assorted that as 
Gobind Ram was tho mortgagee of only one-fourth of the property, tho 
claim to redeem the remaining three-fourths was nob maintainable and 
that redemption could take place, if at all, upon payment of the whole 
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amount due under the mortgage of 1878, which they alleged to be 
Rs. 9,182-0-6, and not upon payment of ihe sale price. 

[456] The defence of Dungar Siogh and others, mortgagees from 
the above defendants, was very similar, the only difference being that 
they alleged a larger sum to be due upon the first mortgage. 

Prasadi Lai urged that the plaintiff was not entitled to redeem except 
upon payment of the whole amount due upon the mortgage, and he claimed 
to be entitled to the whole of that amount with the exception of 
Rs. 1.050, the amount of consideration paid by Bansidhar. 

The Court of first instance was of opinion that as Gobind Ram was 
the mortgagee of a fourth share of the property, the plaintiff was entitled 
to redeem that share only, on payment of a fourth part of the mortgage 
money, which the parties admitted amounted to Rs. 10,000 on the date 
of the decree of that Court. The claim for possession was dismissed, and 
a decree was made for sale upon payment of Rs. 2,500, to which it 
declared Prasadi Lai not to be entitled. 

From this decree the plaintiff appealed, and Prasadi Lai preferred 
objections under s. 561 of the Code of Civil Procedure. 

The lower appellate Court referred cert lin issues to the Court of first 
instance under s. *566 of the Code, and ultimately held that the plaintiff 
was entitled to redeem the whole of the property in suit upon payment 
of Rs. 10,000 admitted to be due upon the first mortgage on the 30th 
September 1896, and further interest on the said amount up to the date 
of the decree of the appellate Court. The learned Judge next proceeded to 
coDsider the resiective rights of tbe rival defendants to the said amount, 
and came to the conclusion that the present appellants were entitled to 
Rs. 1,050 paid by Bansidhar and interest on that amount, and that Prasadi 
Lai, as representing the first mortgagees, was entitled to the balance. 
He also held that the plaintiff should be granted a decree for sale, and 
accordingly made the decree from which this appeal has been preferred. 

Various pleas were taken in the memorandum of appeal, but most of 
them have been abandoned. The pleas which the learned counsel for the 
appellants has urged before us are the third, tbe sixth and the seventh. 

[437] It is contended that, as the suit was one for redemption, a decree 
for sale should not have been made. This might have been a valid plea 
had the appellants not submitted to the decree for sale made by the Court 
of first instance. They did not appeal from that decree, and it appears 
from the judgment of the lower appellate Court that in the first Court 
tbev consented to a decree for sale being passed. Further, as the plaint- 
iff, as representing the puisne mortgagee, is not entitled, according to the 
rulings of this Court, to sell under his mortgage without redeeming tbe 
prior mortgage, and as the ultimate object of his suit was that he might 
be in a position to sell under his mortgage, a decree for sale in the present 
suit would not prejudice any of the parties, and would prevent further 
litigation. I am not therefore prepared to accept this plea of the 
appellants. 

The seventh plea, which is to the effect that Prasadi Lai, defendant, 
had no locus standi in the suit is, in my opinion, untenable. As has been 
already stated, the decree obtained by the first mortgagees, Kaim Ali Khan 
and others, on the 1st August 1889, upon their mortgage of the 19th 
April 1878, was for Rs. 3,306-14-6. Bansidhar, who caused that decree 
to be attached and the mortgaged property to be sold, realized Rs. 1,050 
only out of the amount of that decree. This sum appears to have sufl&ced 
to satisfy his own decree, but a large amount was still due upon the 
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'r KaimAli Khan and others, were 

entitled. Both paities admitted m the Courts below that Rs. 10.000 was 

reooverable under the said decree. It cannot therefore be said that the 
^8t mortgagees had no right left which tliey purported to transfer on the 
17th December 1&9I to Prasadi Lai. After the sale, which Bansidhar 
caused to be effected on the 24th March 1894. the first mortgagees had 
subsisting rights under their decrej of the Ist August 1889 ; and as they 
transferred those rights to Prasadi Lai. the latter has stepped into the 
shoes of the tir^t inortgagees. and is now their representative in interest. 
This idprosentalivo status of Prasadi Lai was, I may observe, never (jues- 
tioned in either of the Coints below, and no issue was raised on that point. 
The only question which was discussed in tlie lower appellate Court as 
affecting Prasadi Lai was. whether he was entitled, as the representative 
[438] of the first mortgagees, to any part of the mortgage money which 
the plaintiff was bound to pay for redeeming the first mortgage. That is 
the question to which counsel on both sides chiefly confined their able and 
elaborate arguments in this Court, and that is the principal question which 
we have to determine in this appeal. 

In my opinion it was not necessary, for the purpose of granting the 
relief to which the plaintiff was entitled, to determine the rival claims of 
the persons who alleged that they were entitled to the mortgage money. 
It was enough for the plaintiff to pay that money into Court, leaving it to 
the claimants of that money to have their respective rights to it deter- 
mined in a suit of tlieir own. This would have obviated the necessity of 
following the ordinarily unusual coui-se of determining the rights inter sc 
of persons arrayed in the suit as co-defendants. However, as the lower 
appellate Court has apportioned the mortgage money between different 
sets of defendants, and as both parties desire that the matter should be 
determine! in this suit so as to avoid fui'ther litigation, I do not think we 
should decline to decide the question of apportionment. 

Tne learned Judge of the lower appellate Court has held that as the 
purchase of the mortgaged property by Bansidhar, whom the appellants 
before us represent, discharged the decree obtained by the first mortgagees 
upon their prior mortgage to the extent of Rs. 1,050 only, and as a large 
porLioQ of the amount of that decree still remains unsatisfied, the present 
appellants are entitled only to the aforesaid sum of Rs. 1,050 and interest 
thereon, and that the balance of the mortgage money should be paid to 
Prasadi Lai, who now represents the first mortgagees. In support of that 
view be has referred to some observations made by my brother Aikman 
and myself in our judgment in the case of Dip Narain Singh v. Hira 
Singh (i). In that judgment we said ; — Had a third party purchased 
the property and had his purchase money discharged the prior mortgage 
in full, he would undoubtedly have been entitled to claim that a subsequent 
mortgagee who, by reason of his not being a party to tbe prior mortgagee’s 
suit, had tbe right to redeem him, must pay him the full amount of tbe 
prior [469] mortgage. But if the purchase money paid by such a purchaser 
did not fully satisfy the amount of the prior mortgage, he is not entitled, 
upon redemption ,by a puisne vmortgageo, to the whole amount of the 
prior mortgage. The subsequent mortgagee would, in our opinion, have 
to pay the full amount due upon tbe prior mortgage ; but that amount 
would be apportioned between the purchaser, whose purchase money 
satisfied the mortgage in part, and the mortgagee to whom the balance 
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1900 of the mortgage money is due. When there are more purchasers than 
Jolt 16 one, the apportionment should be made between them pro raid, and the 

balance should go to the mortgagee.” These observations fully bear out 

Appel- the conclusion of the learned Judge, which is further supported by the 
LATE ruling of Edge., C. J., and myself in Baldeo Bharthi v. Hushiar Singh (1). 
Civil. expressed in the above cases is correct, the apportionment 

ordered by the Court below is unimpeachable, and this appeal must fail. 

22 A. W3= It is, however, argued that the question before us did not directly arise 
20 A.W.N. in^ at least, thefirat of the two cases referred to above, and being thus 
(1900) 160. an open question, should be considered and decided by us again. This 

is no doubt true, but I consider it highly inexpedient that the decisions 
of the highest Court in the Province should be frequently altered, and 
title acquired on reliance on those decisions thus unsettled and shaken. 
Unless, therefore, it is established that a decision already given after 
careful consideration is grossly erroneous, I should be loath to depart 
from it, even if its correctness may be open to question, and even 
if the opinion expressed in it is only obiter. It is contended that the 
view taken in one of the two cases mentioned above by my brother 
Aikman and myself, and that taken by Sir John Edge and myself in 
the other, are erroneous and not warranted by law. No case, re- 
ported or unreported, has been cited to us in which this or any other High 
Court has held or expressed a different opinion, and no authority has 
been referred to which bears directly on the point and shows conclusively 
that this Court erred in making the observations contained in the judg- 
ments pronounced in the two cases mentioned above. Speaking for my- 
self, I must say that I have heard nothing in the argument addressed to 
us which induces me to alter the opinion I [460] have already expressed 
on the point, and to think that it is contrary to any specific provision of 
law, or to any rule of justice, equity and good conscience, according to 
which the Courts in these Provinces are bound to act. And I may add 
that after an anxious consideration of all that has been said in this case 
I still adhere to that opinion. 

I need hardly mention that in every suit for sale brought by a prior 
mortgagee a puisne mortgagee, of whose interests the plaintiff has notice, 
should, under s. 85 of the Transfer of Property Act, 1882, be joined as a 
party in order that he may be afforded an opportunity to exercise the right 
of redeeming the prior mortgage which, as subsequent mortgagee, be pos- 
sesses. Where, therefore, a prior mortgagee has obtained a decree for sale 
without making the subsequent mortgagse a party to his suit, the right of 
redemption of the latter does not become extinct and he is entitled to 
exercise it even after a sale has taken place in execution of the decree 
obtained upon the prior mortgage. He must, according to the rulings of 
this Court, “ be placed in the same position he would have held had he 
been a party to that litigation.” Having been relegated to the position 
which he would have occupied had he been a party to the suit, he could 
redeem the prior mortgage only upon payment of the whole amount due 
upon the mortgage. This is conceded on both sides, and is what was held 
in Dip J^arain Singh V. Sira Singh (2). When such payment is made 
after a sale has taken place under the first mortgagee’s decree, the question 
arises— Who is entitled to the amount paid ? That is the question which 
we have to decide in this appeal. 

There can be no doubt that if the first mortgagee himself has purchased 
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the morfcj?afied property, he aiouo is entitled to the mortgage money. 
It 18 also beyond question that if a stranger, ?,<?., a person otlier than 
the mortgagee, becomes the purchaser, and the price paid by him fully 

satisfies the ainouut of the nurtgage debt, the whole of tlie mortgage money 
should go to him alono, the raorbgagea having no longer any right to 
tliat money. It is contended that he would be equally entitled to the 
whole of the mortgage money even if the price paid by him satisfied tho 
[461] mortgage only partially. The reasons advanced in support of this 
contention are. that upon the making of an order for sale under s. 89 of 
the Transfer of Property Act, 1882, the mortgage security becomes extinct ; 
that after an auction sale has taken place in pursuance of the order, the 
mortgagee ceases to have any right in respect of the property sold : that 
the rights of the mortgagor and mortgagee pass to the purchaser, and 
that therefore, noon redemntion, the purchaser alone is entitled bo the 
mortgage money. In the first place, this argument assumes that the 
purchaser is in substance an a«siguoe of the mortgage, which he certainly 
is not. In the next place, it overlooks the very nature of a mortgage 
and the rights of the mortgagee. Every mortgage presupposes the exis- 
tence of a debt, and it is for the purpose of securing the repayment of 
the debt that a mortgage of property is made. In every simple mortgage, 
unless there is a specific covenant to the contrary, there is a personal 
obligation upon the mortgagor bo pay the debt, and there is also the liabi- 
lity of the mortgaged property for the debt. So that the security for the 
debt is two-fold, namely, first, the personal security of the mortgagor, 
and next, the security of the property. Tho liability of each kind of 
security is to the extent of the whole amount of the debt. It is for this 
reason chat, when a person entitled to redeem seeks to redeem the mortgage, 
he must pay the whole amount due for the time being upon the mortgage. 
It is for the same reason that when the proceeds of the sale of the mort- 
gaged property are insufficient to pay the amount due on the mortgage, 
the mortgagee is declared entitle 1 to obtain under s. 90 of the Transfer of 
Property Act a decree for the balance, provided, of course, that his right 
to the balance has not been extinguished bv the operation of li'nitabion 
or for any other reason. Tnedebt, that is, the principal money advanced 
by way of loan and interest thereon, called the mortgage money in 
8. 58 ot the said Act, being the sum which must be paid in order to obtain 
redemption, the creditor, that is, the mortgagee, is the person who would 
ordinarily be entitled to get that sum. If a person other than the mortgagor 
entitled to make such payment, c.ff., a purchaser of the mortgaged property, 
has paid off the whole amount of the debt, he, and not the mortgagee, 
would be entitled to the whole of the [462] money paid for redemption* 
But if such other person has paid only a part of the debt due to and re- 
coverable by the mortgagee, I fail to see under what principle of law or equity 
he would have the right to appropriate any sum in excess of the amount 
paid by him. If the appellants' contention is correct, such person would be 
entitled to the whole of the money paid for redemption. As, however, in 
the case supposed, a part only of the debt due to the first mortgagee had 
been discharged, the right of the first mortgagee to recover the balance 
due to him would still subsist. When, therefore, he realizes the 
amount of the balance, as he is entitled to do, the result will be that the 
amount of the same debt will have been recovered twice over — a result 
which no Court of Justice should countenance or aaoctioo. Another and a 
more serious anomaly will arise if the appellants' contention be accepted. 
The subsequent mortgagee who redeems a prior mortgage is entitled to add 
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to the amount of his own mortgage the amount of the prior mortgage and to 
recover the total sum from his mortgagor and the mortgaged pronerty. If 
the proceeds of the sale of the mortgaged property prove insufficient for 
the realization of that sum, he will be able to recover the balance from the 
mortgagor by obtaining a decree under s. 90 of the Transfer of Property 
Act. If the whole amount of the prior mortgage be paid to the purchaser 
of the property, the nrst mortgagee, whose debt would remain unsatisfied, 
would, according to the learned counsel for the appellants, also have the 
right to realize, by means of a decree under s. 90, the balance due to him. 
This right, the learned counsel said, was a safeguard of the interest of the 
first mortgagee. So that the mortgagor may have to pay the same amount 
twice over, that is, once to the first mortgagee and again to the subsequent 
mortgagee. I need hardly say that I do not feel myself justified in 
adopting a view which will work such injustice. 

If, again, we turn to the case of the mortgagee, similar injustice will 
be done to him in the event of the whole of the mortgage money being 
paid to the auction purchaser. When the subsequent mortgagee has re- 
deemed the first mortgage by paying into Court the whole of the purchase 
money, the first mortgagee is not, in my opinion, entitled to obtain a decree 
under s. 90, on the ground that he has realized by the sale of the mort- 
gaged property [463] only a part of the debt ; for when the mortgage 
has been fully redeemed by payment of the mortgage money into Court, it 
cannot possibly be said that a balance is still due upon the mortgage. The 
consequence will therefore be that, although the first mortgagee to whom a 
portion of the debt is due has not actually realized it, be will be wholly 
without a remedy in respect of that portion. 

Now, let us see whether the view adopted by the learned Judge will 
lead to similar injustice or anything approaching it. The learned Judge 
has directed that the appellants should get the amount which Bansidbar, 
their predecessor in title, paid for the property, and interest on that 
amount from the date of his purchase. He has thus awarded the sum 
by which the purchaser was actually out of pocket. The purchaser has 
suffered no loss, and bis only loss, if it may be called a loss, is that 
of the gain which he expected to derive from an apparently speculative 
purchase. When property is purchased under circumstances similar to 
those of the present case, the purchaser makes his purchase subject to 
the risk of its being defeated by the second mortgagee who was omitted 
from the first mortgagee’s suit, and to the risk of his having to surrender 
the property upon the first mortgage being redeemed by the puisne 
mortgagee. It is not likely that a purchaser under such circumstances 
would pay full value for the property. If he has to give up the property 
for which, in the ordinary course of things, he must have paid in- 
adequate value, and he is compensated by tbe payment to him of the 
money which he paid as the value of the property, I do not see that 
any hardship is done to him. If the property is of large value, sufficient 
to cover the amounts payable under both tbe first mortgage and tbe 
second mortgage, and he prefers to retain it and for that purpose has 
to pay the amounts of the two mortgages, he suffers no loss, because 
be receives back the amount of the purchase money already paid by 
him, and for the balance he gets an adequate equivalent in the pro- 
perty itself. The present case appears to me to be an apt illustration 
in point. Bansidbar purchased the property in question after Gobind 
Ham, tbe second mortgagee, had obtained his decree. That decree 
was apparently in course of execution when the auction sale at which 
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Bansidbar [464] puroliasod took place, for we find that the said sale was 
coDfarmod after the postponement of the sale which had been ordered 
in execution of Gobind Ram's decree. Bansidhur, who, as attaching 
creditor, was himself executing the decree obtained on the first mortgage, 
must have known that in making the purchase ho was undertaking a! 
risk, namely, that of tlie sale being ignored by Gobind Ram, who was not a 
party to fcho first mortgagee s suit. He paid for the property a price which 
was evidently much below its proper value. Ho himself sold it immediately 
afterwards for more than four times the value he liad paid for it, and it 
appears to have been admitted in this suit that the property was well 
worth Rs. 10,000. A person who purchased property of such value for 
Rs. 1,050 only cannot reasonably complain if he has to surrender the 
property upon getting back what he actually paid. And the appellants 
are in no better position than the person from whom tliey derive their title. 
It is true that if, under such circumstances, the purchaser has to surrender 
the property, he derives no benefit, bufas he sustains no loss and as the 
benefit he expected to derive was that arising from a speculative purchase, 
he is not entitled to any sympathy. In my opinion the mode in which the 
Court below has apportioned the mortgage money is more in consonance 
with justice and equity than that contended for on behalf of the appel- 
lants. 

It is strenuously argued on behalf of the appellants that after the 
sale under the first mortgage, the first mortgagee ceased to have any right 
to the property, that it is because the property has passed to the purchaser 
and he objects to its being sold in satisfaction of the second mortgage that 
the second mortgagee is under the necessity of redeeming the first mort- 
gage, that the mortgage money paid by the second mortgagee is paid by 
him in order to make the property available to him for the realization of 
the amount of bis mortgage, and that the person who holds the property 
is therefore the only person who is entitled to tlie mortgage money paid 
by the second mortgagee. It is further urged that when the mortgagee 
asks for any portion of that money he seeks to resort to a s:)urce which he 
has already exhausted by causing the property to be sold. This conten- 
tion might probably [465] have been valid had the property been the 
only security for the mortgage debt, and the only source from which that 
debt could be recovered. But as has been already said, the security for 
the mortgage debt is, in the absence of a specific contract to tl)e contrary, 
not only the security of the property, hub also the personal obligation of 
the mortgagor to pay the debt, an 1 the liability for the whole amount of 
the debt attaches to each of these securities. 

A puisne mortgagee who was nob a party to the first mortgagee’s 
suit and had no opportunity of redeeming the first mortgage has to pay 
the full amount of the debt because he is bound to pay the amount which 
he would have had to pay had he been made a party, and there can be no 
question that he would have had to pay the full amount of the mortgage 
money due for the time being, inasmuch as that amount would have been 
recoverable from the property also. Where the first mortgagee has 
realized only a part of the debt by the sale of the property, that is, by 
enforcing the security of the property, there is still a balance due to him 
which he can realize by enforcing the other security. It follows that 
when the subsequent mortgagee pays ihe full amount of the debt, and 
thereby totally discharges the debt, the person to whom the balance is 
due, that is, the first mortgagee, is the person who has the riglit to appro- 
priate that portion of the money paid by the subsequent mortgages. which 
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represents the balance, the purchaser whose purchase money has satis- 
fied the remainder of the debt being entitled to the remainder of the money 
paid by the subsequent mortgagee. There can be no doubt that if in such 
a case the purchaser cannot hold up the payment made by him as a 
shield for his protection to the full extent of the mortgage money, 
he is not entitled to the whole of that money. It is, however, said 
that such a purchaser is entitled to use the first mortgage as a shield 
to the extent of the whole amount of that mortgage, but no authority 
has baen cited in support of this contention. The contrary view 

was held in Baldeo Bharlhi v. Hushiar Singh (l). It does not appear 
to me to be reasonable that the purchaser should be awarded an amount 
which he never paid. The money paid by the second mortgagee does not 
[466] consist of the proceeds of the mortgaged property, nor is it paid 
as an equivalent of the value of the said property. That money cannot, 
therefore, be regarded as derived from the source which has already 
been exhausted by the auction sale which has taken place in execution 
of the first mortgagee’s decree. This case is not a case in which, under 
the contract of mortgage, the property was the only security for 
the debt. The second mortgagee, it is true, pays the mortgage money 
because of his interest in the property, but, as has been already pointed 
out, he does not pay it as solely representing the value of the security 
of the properoy. The fact of his ignoring the auction sale and offering 
to redeem the first mortgage does not revive the debt, because the debt 
had never been extinguished, and it is not on the ground of the revival 
of the debt that the first mortgagee can get the balance due to him. 

A comparison of the provisions of s. 89 of the Transfer of Property Act with 
those of s. 87 shows that an auction sale of the mortgaged property does 
not extinguish the debt, although it extinguishes the security as between 
the mortgagor and the mortgagee. No doubt the first mortgagee cannot 
proceed against the mortgaged property any longer, but I see no reason 
why he should be deprived of the money whicn is undoubtedly due to 
him because the person who purchased the mortgaged property took with 
his eyes open a defeasible title, and evidently paid for the property a 
value much below the value which it would otherwise have fetched. For 
the above reasons I see no valid grounds for departing from the view 
which my learned colleague and myself expressed, after careful and 
mature consideration, in Dip Narain Singh v. Hira Singh (2). I am not 
aware of any ruling in which a different view was adopted, and, as I 
have already said, none was cited to us at the hearing. All the cases 
bearing on the point which I have been able to find in the reports are 
cases in which the purchaser had fully discharged the prior mortgage. I 
am unable to hold that upon considerations either of law or of equity 
the conclusion at which the Court below has arrived as to the apportion- 
ment of the mortgage money is erroneous. I would therefore dismiss the 
appeal with costs. 

[467] The objections preferred under s. 561 of the Code of Civil 
Procedure by the plaintiff and by Prasadi Lai are, in my judgment, un- 
tenable. As the plaintiff in his claim distinctly asked for possession, to 
which, it is admitted, he was not entitled, the learned Judge was justified 
in refusing to allow him his costs of the suit. 

I think the award of interest on the purchase money paid by 
Bansidhar.wbich has been decreed to the appellants was under the circum- 
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stances of the case, equitable. I would theieforo also dismiss tlie objections 
under s. 561 with costs. 

I would extend the time for payment to tlie loth of January 1901. 

Aikm.aN, J. — The facts whicli gave rise to the suit out of which this 
appeal has arisen are somewhat complicated. Oa the 19th of April 1878, 
the owners of certain property situated in the village of Barka, in the 
Aligarh district, mortgaged it to Kaim All Khan and two others, described 
in the plaint as defendants, first party, as security for a loan of Rs. 1,500. 
On 29th January 1886, ono-fourth of the same property was mortgaged 
to one Gobincl Ram as security for a loan of Rs. 325. 

On 1st August 1889, the first morfg-igees got a decree for sale on 
their mortgage in a suit to which they had not made Gobind Ram a 
party. 

On 23id February 1892, Gobind Ram in a suit in which he 
impleaded Ganga Ram and Dungar Singh, in whose favour mort- 
gages of portions of the property had been executed subsequent to his 
mortgage, obtained a decree for sale under his mortgage of the 29bh 
Janua.ry 1886. 

The decree obtained by the defendants, first party, was attached by 
one Bansidbar, defendant, second party, in execution of a simple money 
decree be held against them. The mortgage decree was put in execution, 
and on the 24th March 1894, the mortgaged property was sold by auction 
and purchased by Bansidbar for tlie sum of Rs. 1,050. 

Eight months afterwards Bausidhar sold the property for Rs. 4,400 
to Jan Muhammad Khan and Musammat Wahid-un-nissa, defendants, 
third party, who forthwith executed a usufructuary mortgage of it in favour 
of Dungar Singh and others, defendants, fourth party. 

[ 468 ] On 4th December 1894, Gobind Ram, the second mortgagee, 
sold his decree to Gobardban Das, the plaintiff in the present suit, for 
Rs. 840-6-9. The plaintiff alleges that Gobind Krm not having been 
made a party to the suit in which che decree on the first mortgage was 
obtained, did not lose his right to redeem that mortgage, which right has 
passed to him, the plaintiff. 

The relief which the plain >itf asked for in this suit was a decree (or 
possession of the property covered by the hrsc mortgage on payment of 
Rs. 1,050, the amount fetched at the auction sale, or any sum the Court 
might adjudge to be proper. To this prayer the words “ and by redemp- 
tion of the mortgage ” are added. The plaintiff also adds a prayer for any 
other relief which, under the circumstances of the case, he might be held 
entitled to. 

The present suit was instituted on the 8th December 1894. On tho 
17bh December 1894, the defendants, first party, sold to one Prasadi Lai 
any rights they had under their mortgage deed of i9th April 1878, and 
decree of Isb August 1889, and Prasadi Lai was made a defendant to the 
suit. On 8th February 1894, he tiled a written statement, alleging that 
the sum of Rs. 9,590-4-0 was due under the mortgage-deed, and that 
plaintiff was not entitled to redeem the mortgaged property until he had 
paid him (Prasadi) that amount. 

The lower appellate Court has made a decroj in favour of tho plaintiff, 
declaring that if he pays into Court the sum of Rs. 11,020 iu discharge 
of the first mortgage, ho shall be entitled to bring to sale the proporoy 
covered by the first mortgage in order to realize both this sum of 
Rs. 11,020 and the amount due under the decree of 23rd February 
1892, which was passed in favour of plaintiff’s predecessor in title, 
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the secODd mortgagee. Out of the amount of Es. 11,020 directed 
to be paid into Court in redemption of the first mortgage, the 
lower appellate Court has ordered that the representatives of the auction 
purchaser under the decree on the first mortgage shall receive only the 
amount paid at the auction sale with interest, and that the balance shall 
go to Prasadi, the assignee of the rights of the first mortgagees. The 
representatives in title of the auction-purchaser come here in second 
appeal. 

[469j The main plea urged in this appeal is that the apportionment 
of the Es. 11,020 made by the lower appellate Court is wrong. It is con- 
tended that the assignee of the first mortgagees is not entitled to any 
part of this amount, the whole of which, it is urged, should go to the 
representatives in title of the auction purchaser. The question as to 
who is entitled to the money to be paid in redemption of the first mort- 
gage was the subject of long and able argument at the bar. 

The learned District Judge refers in support of his decision to a 
passage in a judgment o( this Court in case of Dip Narain Singh v. Hira 
Singh (1). The passage relied upon by the District Judge is as follows: — 

" If the purchase money paid by such a purchaser (i.e., a third party 
buying at a sale in execution of a decree on a prior mortgage) did not 
fully satisfy the amount of the prior mortgage, he is not entitled, upon 
redemption by a puisne morcgagee, to the whole of the amount of the 
prior mortgage. The subsequent mortgagee would, in our opinion, have to 
pay the full amount due upon the prior mortgage, but that amount would 
be apportioned between the purchaser, whose purchase money satisfied the 
mortgage in part, and the mortgagee to whom the balance of the mortgage 
money is due.” Now it must be admitted that the above passage fully 
supports the order which the District Judge has made as to the apportion- 
ment of the money to be paid in redemption of the first mortgage. But a 
reference to the rest of the judgment will show that the opinion expressed 
in the passage cited was not necessary for the decision of the case before 
the Court, and must therefore be looked upon as obiter dictum. I was a 
party to the judgment in Dip Narain Singh v. Hira Singh (IJ. The able 
argument of the learued counsel for the appellants has satisfied me that 
the opinion expressed in the passage cited as to how the money should he 
apportioned is erroneous. 

In order to explain the reasons for the view I now take, I will state 
the present case as follows, disregarding the various devolutions of interest 
which have taken place, as they only complicate matters and do not affect 
the decision of the question at issue. 

[470] There are on a certain property two mortgages. The holder 
of the prior moi'tgage obtains a decree on bis mortgage in a suit to which 
he does not make the second mortgagee a party. This decree is put into 
execution, the property is sold and purchased by a third party. The 
puisne mortgagee, not having been made a party to the suit on the 
first mortgage, has not lost his right under bis mortgage. The right 
is to bring the property to sale in order to realize the amount due 
on his mortgage. But. as held by this Court, he cannot bring the 
property to sale until he has redeemed the first mortgage. It has 
been decided in the case cired above and in other cases that what the 
puisne mortgagee has to pay, is not the amount which the property fetched 
at auction, but the amount which he would have had to pay had he been 

(1) 19 A. 537 (534). 
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made a party to tho suit hroujiht by tlie tirsb iijortssi^-ee. tliat is. the full 
amount of the mortgaj.^o money due on the first mortgage. The question is— 
Who IS to yet this amount ? It appoirs to me that the 6rst morfcca-ee 
can have no claim whatever to it. and for the following reasons. When 
the property was sold in execution of a decree passed on the first mort^'a^^e 
the purchaser got a complete title to the property so far as the first 
mortgagee and the mortgagor were concerned. The rights of the mortgagor 
in the property entirely pasted away with the sale, and, whatever rights 
the first mortgagee may liave to proceed against the other property of the 
mortgagor, he lias no right to get anytliiog more out of the mortgaged 
property when once it has been sold in execution of the decree upon bis 
mortgage. Tne only defect in the purciiaser’s title to the property is that 
the property is still liable for the amount of the second mortgage, owing 
to the second mortgagee not having been made a party to the suit on the 
first mortgage. When the second mortgagee pays the amount due under the 
first mortgage, that is only a condition precedent to his getting payment of 
his money by having the property sold if necessary. Supposing the 
amount due under the first mortgage is Rs. 10,000, and the amount 
due under the second mortgage Rs. 800, when the second mortgagee pays 
in Rs. 10,000 he is entitled to have the property sold, and out of the pro- 
ceeds he gets Rs. 10,000 plus Rs. 800, the amount of his own debt. It is 
clear, therefore, that all that be has got is Rs. 800: the amount of his own 
debt. If he [471] is paid the amount of his own debt, be has no right to 
proceed against the mortgaged property. As said above, his redemption of 
the first mortgage is only a step towards getting in his own money. It is a 

remarkable fact that in this case the representatives of tlie auction-pur- 

chaser in their written statement distinctly said that they were willing to 
pay any amount found duo to the second mortgagee, but no notice wliat- 
ever is taken by the Courts below of this offer, and the fact that the 
Courts did not take notice of it is not made aground of appeal in this 
Court. 

Now, supposing the second mortgagee pays in the amount due under 
the first mortgage, from what source will this amount ultimately come? 
It is clear that it will come out of the property, for unless tlie property is 
of sufficient value to satisfy both the first and the second mortgagee, the 
second mortgagee will not, in order to recover a comparatively small sum, 
as in this case, risk the loss of a very largo amount. Now, if the amount 
paid in by the second mortgagee on account of the first mortgage comes 
out of the property, what right has the first mortgagee to receive any 
portion of it? As said above, when the property was sold in execution of 
the decree on the first mortgage, the right of the first mortgagee to receive 
anything more out of the property came to an end. I have no hesitation 
in holding that the Brst mortgages is not entitled to receive any part of 
the sum paid in by the second mortgagee in order to obtain the privilege 
of bringing to sale, in satisfaction of his own debt, a property in which the 
first mortgagee has ceased to have any interest, and which belongs solely 
to the auction purchaser, subject only to the liability to satisfy the second 

mortgage. 

In the course of the argument stress was laid on the facts that the 
auction purchaser bought the property, when sold in execution of the decree 
on the first mortgage, for a very low price. I do not think this ought to 
affect the question we have to decide. He bought at a public auction — 
fraud is attributed to him, and if he got a valuable property at a small 
price, that was bis good fortune. For aught we know, Prasadi, who 
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purchased the decree-holder’s rights during bhe pendency of this suit, may 
have [472] paid a still smaller price, but what the price was we are 
unable to say, as the copy of the sale-deed filed by him has somehow 
disappeared from the record. 

It was also urged in argument that payment of the whole amount to 
the auction purchaser would affect the first mortgagee’s rights under s. 90 
of Act No. IV of 1882. In my judgmeat the first mortgagee’s rights 
under s. 90 would not be affected. But whether or not, he is nob, in my 
opinion, entitled to get any further sum out of the mortgaged property 
than was realized when it was sold in execution of the decree on his 
mortgage. 

For the respondent, Prasadi, reliance was placed on a decision of this 
Court in the case of Baldeo Bharthi v. Hiishiar Singh, (1). The facts of 
that case differ from those of the oreseot, for, as is observed in the judg- 
ment, the first decree was not a decree for sale. 

In this case the plaintiff as assignee of a second mortgagee, who had 
lent a sum of Rs. 325 on the security of one-fourth of the property mort- 
gaged in the first deed of mortgage, prayed to be pub in possession 
of the whole of the mortgaged property on payment of the amount 
realized at the auction sale. The second mortgage was a simple 
mortgage, and the above relief was one to which it is clear the 
plaintiff was not entitled. But he also asked for any other relief 
to which, under the circumstances of the case, he might be found 
to he entitled. With reference to this pr.iyor, I am of opinion that the 
Court below was justified in passing a decree for sale on redemption of the 
first mortgage. Bub, as set forth above, I differ from the lower appellate 
Court as to the manner in which the money to be paid by the plaintiff 
before ho can sell the property iu satisfaction, should be dispDsed of. I 
would sustain the 6th and 7bh grounds of the memorandum of appeal to 
this Court, and hold that th^ money ought to go to the representatives 
of the auction purchaser, inasmuch as Prasadi by his sale-deed only 
acquired such rights as the first mortgagees may have to proceed under 
s. 90 of the Transfer of Property Act, and did not acquire any right to 
money which would come out of the mortgaged property, seeing that any 
rights [473] which his assignors had over that property, disappeared when 
it was sold in execution of their decree. 

I would modify the decree of the lower Court by directing that the 
whole of the money to be paid by the plaintiff for redemption of the first 
mortgage shall go to the appellants, the representatives of the auction 
purchaser, and I would allow them the costs of their appeal. 

There is an objection filed by the plainbiff-respondenb to the order 
of the lower Court in regard to costs. I would nos interfere with that 
order, which was within the discretion of the lower Court, and would 
dismiss the objection with costs. 

By the Court — 

Under the second paragraph of s. 575 of the Code of Civil Procedure, 
the decree of the Court below is affirmed, and the appeal and the objec- 
tions under s. 561 are dismissed with costs. The time for payment of 
the mortgage-money is extended to the 15th of January 1901. 

Appeal disviissed. 


(1) 15 A.W.N. (1895) 45. 
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Abatement. 

See Civil Procedure Code, i882. 22 A. 430. 

Accounts. 

See ACT XII OF ISSl (N W.P. RENT), 22 A. 384. 

Accused. 

See Criminal Procedure Code, i9 a. 390. 

Acquiescence. 

See Landlord AND Tenant, 2i a. 496. 

Actionable Ciaim. 

See Transfer of Property act (IV of 1882). 20 A. 327. 

1. — Imperial Acts. 

Act XV of 1856 {Re-marriage of Hindu Widows). 

S. 2— Hindu Law—Hindii widow -Rights of widoto indecensed husband's property 

Widows whose re-marrtage is valid independently of the Statute . — Held, 

that a Hindu widow belonging to the Kurmi caste, in which ibe ro marri- 
age of widows WHS permitted, by custom of the caste, independently of 
Act No. XV of 1850. was not. by reason of her ro*marriage. deprived of her 
right to remain in possession of her deceased husband’.s estate during her 
lifetime, and that a suit brought during her lifetime by the reversioners 
to the estate of her husband to obtain immediate pos.sessioo of such estate 
could not succeed. RANJIT v, RADHA RANI. 20 A. 4<G=18 A.W.N. 
(1898) 121 

Act XXXV of 1858 iLunacy. District Courts). 

See Civil Procedure Code, 1882. 20 a. 2. 

Act XHl of 1859 {Fraudulent Breaches of Contract by Workmen). 

S Criminal Procedure Code, s. 83-TKarranL— flefd.’*that s. 83 of 
the Code of Criminal Procedure is applicable to warrants issued under 
Act No XIII of 1859. G < URI SHANKAR v. Mata PRASAU. 20 A. 124 
= 17 A.W.N. (1897) 220 

Act XX of 1863 {Religious Endowments)- 

14 \i,^Jurisdiction as to suits relating to religious endowments.— Held 

Act No XX of 1863 was applicable to an endowment whereby certain shops 
had been purchased by subscription aud dedicated to the support of a 
mosque and was also applicable in respect of a person in possession of 
the endowed property and professing to act as mutawalli, even though he 
mi<?ht not have been lawfully appointed. MUHAUMAD SiRA.f-UL-HAQ 
“ IMAM-UD-DIN. 19 A. 104 = 16 A.W N. (1896) 139 

Act HI of 1867 {Gambiing). 

<J a— Evidence ot house being a comnwn gamxng house— Instruments of 

Cowries —Held that the more finding of cowrits in a hou«e searched in 
Dursuanceof a w.arrant issued under Act No. HI of 1867 would not raise 
Resumption that the house was used as a common gaming bouse: but 
evidence that cowries were used in that bouse as instruments whereby to 
^arrv nn (zaiTiiug Would bring the house within b 6 of the Act. QUEEN- 
EmpresIv. Bala MISRA. 19 A. 31l = 17 A.W.N. (1897) 121 

Act IV of 1869 (Divorce). , ■ , , . ^ ^ 

17 qn- Decree fornulUly Of marriage passed by a District Judge— Confirm- 
alion of decree by High Court-Period for confirmation— Effect of confirm- 
atian if made before statutory period has elapsed — Act No. I of 1872 
tlndian Evidence Act), ss- 41, 44.-8. 20 of the Indian Divorce Act, No. IV 
of 1869 does not make the proviso in s. 17 applicable to the confirmation 
hv tho High Court of a decree of nullity of marriage made by a District 
Judge and such a decree may therefore be confirmed before tho expira- 
tion of six months from the pronouncing thereof. 
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Act IV of 1869 (Divorce) - (C<y>icluded)^ 

Assuming the proviso in s. 17 to be applicable to a decree of nullity, a decree 
by the High Court coufiiming the same before the six months’ period 
has expired, caonot on that ground be treated as made by a Court not 
competent to make it, within the meaning of ss. 41 and 44 of the Indian 
Evidence Act, 1872, and is therefore, under s. 41, conclusive proof that 
the marriage was null and void. EDWARD CASTON v. L. H. CastON, 22 
A. 270. (F.B.) = 20 A.W.N. (1900) 59 

Act Vlil of 1873 {Northern India Cana! and Drainage). 

S. 45— See ACT XTX OF 1873 (N.W.P. LAND REVENUE), 22 A. 139. 

Act XIV of 1874 {Scheduled Districts), 

S. 6— Buie 17 of the Kmnaun Rules, 1894 — Code of Civil Procedure, ss. 662, 564 
- Right of appeal against or^r under s. 562— Order of remand where 
decision of first Court was not confined to preliminary point. — Where the 
Deputy Commissioner of Naini Tal decided that a suit was barred by 
limitation, but at the same time also came to a definite decision on each 
of the other issues, and the Commissioner in appeal, setting aside the find- 
ing as to limitation, remanded the case under s- 562 of the Code of Civil 
Procedure. 

f/eW, that under Government Notification No. 628/ VII — 569B, dated 27th 
June 1891, Rule 17, an appeal ties from such an order of remand. 

Beld. further that the suit between the parties not having been confined by 
the Deputy Commissioner to the preliminary point, it was not, under 
ss. 562, 564 of the Code of Civil Procedure, open r.o the Commissioner to 
make an order under s. 562. Hafiz ABDUL Rahim Khan v. RAJA HARI 
Ra.i Singh. 22 A. 405 = 20 A.W-N. (1900) 157 

Act! of 1878 (Opium). 

S, 9 — Criminal Procedure Code.s. 29 — Commitment by Magistrate ioCoutt of 
Session— No jurisdiction in Court of Session — Commitment quashed.— Held 
that, inasmuch as a conviction of an ofiance punishable under Act No. I 
of 1878 must be by a Magistrate, a Magistrate taking cognizance of such 
an nSence has no power to commit to the Court of Sessiou. QuEEN- 
EMPRESS v. SCHADE. 19 A. 465=17 A.W.N. (1897) 115 

Act XI of i878 Urms). 

(1) S. 19 (/)•— Notification No. iSSofthe 13th March 1333— Exemptions from the 

operation of the Arms Act — Volunteers. — A volunteer, being a person 
exempted in virtue of Notification No. 458, dated 18th March 1898, of 
the Government of India, is not exempted merely with reference to bis 
duties as a volunteer, but generally (subject to the exceptions mentioned 
in the said Notification). It is therefore not unlawful for a volunteer to 
possess fire-arms and to use the same. QUEEN-EMPRESS v. SAMUEL 
LUKE. 22 A. 323 = 20 A.W.N. (I900j 92 

(2) Ss. 13,21— Exemptions from provisions of Arms Act — Government Notification 

No. 518 of the 6th March 1879 — Government Notification No. 458 of the 
I3th March 1898 — " Personal use" of Arms — Arms carried and used by 
servant of exempted person.~By a notification under s. 27 of the Arms Act 
(Act No. Xr of 1879) issued by the Government of India, certain persons, 
amongst them Rajas and Members of the Legislative Council of the 
Lieutenant-Governor of the N.W.P. were exempted from the operation 
of ss. 13 and 16 of the said Act ; bat with this proviso, that. “ except where 
otherwise expressly stared, the arms or ammunition carried or possessed 
by such persons shall be for their own personal use, &c., &c." Held that 
the terms of this proviso would allow of a person exempted under the 
notification above alluded to sending a servant armed with a gun into a 
neighbouring district to shoot birds for him, and that a gun so carried and 
used by the servant of the exempted person was in tbe “ personal use ” of 
the exempted person within the meaning of the notification. QuEEN- 
EmPRESS V. GANGA Din, 22 A. 118 = 19 A.W.N. (1899) 218 

Act XVIil of 1879 (Legal Practitioners). 

8. 36 — Order including a person's name in the list of touts— Revision — Statute 24 
and 25 Vie., Cap. CIV.s.lS — Powers of superintendence of the High Court. 

— Held that in the ease of an order passed under s. 86 of Act No. XVIII 
of 1879, the High Court could only inlerfere in the exercise of the powers of 


PAGE 


1212 


1306 


299 


1246 


1108 


1354 



GENERAL INDEX. 


Act'XVIli of 1879 {Legal Practitioners}~~{Co7icluded). 

auperintondenco conrerred upon it by s. 15 of the Indian High Courts Act, 

1861, and that it would not interfere even then, whore the sole ground'upon 
which ifs lotorfu-ooce was asked for was thvc tho decision of'ibo District 
Judge was against the weight of the evidence. In the mailer of the 
petition Of UaDHO RaH. 21 A. 181= lU A.W.N, (1899) lo 

Act V of 1881 {Probate and Administration). 

(1) S. ^-'Probate — Will— Document intended to take effect partly in the lifetime 
of the executant and partbj af>er the executant's deafh.— There is no objec- 
tion to one part of an instrument ope--Hting in pr<E-ienU as a deed and 
another in /ufuro as a will. CHAND MAt, v. Lachh.mi Narain 22 A 
162 

{2) S. 9 - Application for probate by an executor— No discretion as to granting 
sach appficafiou.— Although under s. 85 ofiho Probite and Administra- 
tion Act, 1981, it is within the discretion of tho Court to refuse to grant 
an application for letters of administration, no such discretion is given in 
regard to an application lor probate by a person selected by a testator for 
the administration of hi« estate PUAN NATH GHOSE v. Jado NatH 
BhattachakJI, 20 A, 189 = 18 A.W.N. (I898i 14 

<3) 5. 60— Reuocrtfion of grant of letters of administration no bar to a fresh app/i- 
cation. — Where a grans of letters of administration made by a District 
Judge had been revoked under the provisions of s. 50 of Act No. V of 1891, 

It was held that, the c-ause of revocation being removed, the Judge had 
jurisdiction to entertain a fresh application for the same object. BRI.f Lal 
V. THE SKCRBTARY OF STATE FOU INDIA IN COUNCIL, 20 A. 109 = 

17 A.W.N. (1897) 213 

Act XXII of 1881 {Excise). 

Ss. 27. 28, 29, 30. 31 and 47 — Act No. XII of 1896. ss. 36, 37. 38, 41, 57 — 

Excise Officer— Jurisdiction. — Held that an officer invested with powers 
under ss. 27, 28 and 29 of Act No. XXII of 1881, who had power in cer- 
tain events to take tho case before a Magistrate under s. 32, was an “ excise 
officer” within the meaning of s. 47 of the Act. QUEEN-EmpreSS v 
MaKUNDA, 20 A. 70=17 A.W.N il897) 162 ... 404 

Act VI of 1882 {Companies). 

(1) Ss. 29. 58, 92— Application to compel registration of transfers of shares— Dis. 
cretionary power of Directors to refuse registration — Articles of Association 
— Interference of the Courts. — Where the Directors of a Company (the Muir 
Mills) refused to register the transfer of shares and relied on Article 21 of 
the Articles of Association, which empowered the Directors to ” decline to 
register any transfer of shares to any person of whom they may for any 
reason disapprove.” — 

(1) that it is not necessary under s. 58 for the applicants to join 
their vendors in their applications. 

(2) Whore it was found that there was a defect in the constitution of the 
Board of Directors, which was not cured by the Articles of Association. 

Held, that the Court was not bound to dismiss tho application under 
s 58 on the ground of its being premature, there having been no refus- 
al to register by a properly constituted Board, but might treat the defence 
set up as a refusal, and deal with the application on the merits. 

(3) Where it was found that the real objections entertained by the Direc- 
tors to the various transferees were (1) their connection as employees of tho 
Cawnpore Woollen Mills with McRoberS the Managing Director of the 
Cawnpore Woollen Mills and personal animosity existing between John- 
son (the Managing Director of the Muir Mills) and McRobert and (2) the 
desire of the Directors (of tho Muir Mills) that McRobert .should not add 
to his voting power at the meetings of tho Company, and (3) that there- 
fore the objections were not personal to the applicants themselves. Held, 
that where the Articles of Association give a discretionary power to the 
Directors to refuse to register a transfer, and it appears that the Direc- 
tors have boaa considered the matter, the Courts will not compel 
them to disclose their reasons, but if they do disclose their reasons, or 
evidence is produced as to their reasons, the Courts will consider whether 
those reasons proceeded on a right or wrong principle. Held, further. 


PAGE 


825 


1139 


483 


430 


1355 


GENERAL INDEX. 


Acl V/ of 1882 [Companies)^{Concluded), Page 

applying the principle of English cases, that objections not personal to 
the transferees do not constitute legitimate reasons, THE MuiR MILLS 

COMPANY, Limited, op Cawnpore v. T. H. Condon and a. Butter- 
worth, 22 A. 410=20 A.W.N. (1900) 139 

(2) Ss. 65, 56 — Comxtany — Register of share-holders — Inspection— Refusal to allow 

inspection of register of share-holder. — Where a person who is entitled, 
under the provisions of s. 55 of the Indian Companies Act, 1882, to obtain 
inspection of the register of share-holders of a Company, applies for ins- 
pection during business hours and not at a time when inspection is pro-^ 
hibitcd, either under s. 56 or by reason of any rules framed by the Com- 
pany under s. 55, such inspection must be granted, and even a temporary 
refusal, based upon grounds of convenience to the Company’s business, 
will render a director responsible for such refusal liable to the penalty 
provided for by s, 55. Queen-Empress v. Beer, 20 A. 126 = 17 A.W,N. 

(1897) 223 

(3) Ss. 76, 79— See STAMP ACT (I OP 1879), 22 A. 131. 

Act XII of 1884 {Agriculturists Loans). 

S, 5— See ACT XIX OF 1873(N.W.P. LAND REVENUE;, 22 A. 321. 

Act I of 1881 {Genera! Clauses), 

8. 7— See ACT XII OF 1881 (N.W.P. RENT), 21 A. 22. 

Act IX of 1890, [Railways). 

(1) Ss. 72, 76 — Act No. IX of 1872 {Indian Contract Act), ss. 151, 152, 161 

— Contract— Bailment — Liability of bailee— Burden of proof — Railway 
Company. — Where goods are delivered to a railway company for carriage 
not at owner’s risk,” and such goods are lost or destroyed while in the 
custody of the company, it is not for the owner suing for compensation 
for such loss or destruction to prove negligence on the part of the company, 
but, when the owner has proved delivery to the company, it is for the 
company to prove that they have exercised the care required by the 
Indian Contract Act, 1872, of bailees for hire. NANKU RAM v. INDIAN 
Midland Railway Company, 22 a. 361 = 20 A.W.N. (1900) ill 

(2) Ss. 113, 132 — Aci No. XLV of 1860, ss. 40, 64 — Crim. Pro. Code, 

s. 33— “ Offence "—Travelling on a railway without a proper ticket— 
Punishment. — A passenger who travels in a train without having a proper 
pass or ticket with him has not committed an “offence.” He cannot 
therefore be legally sentenced to imprisonment in default of payment of 
the excess charge and fare which may be recovered under the provisions 
of s. 113, cl. f4) of Act No. IX of 1890. QUEEN-EMPRBSS v. RaM PAL, 

20 A. 95 = 17 A.W.N, (1897) 196 

Act XI of 1890 {Prevention of Cruelty to Animals). 

S. 6 (1) — Meaning of the word *' permit.” — Held thai the word “permits,” as 
used in s. 6, cl. (1) of Act No. XI of 1890. implies knowledge of that 
which is permitted. Queen-EMPRESS v. LALTA PraSAD, 20 A. 186 = 

18 A.W.N. (1898) 20 ' ... 400 

Act IV Of 1893 [Partition). 

l 0 .~Partition— Offer by a parly to a partition suit of compensation — Decree in 
partition suit when final — Civ. Pro. Code, s, 396. — Held, that s. 10 
of Act No. IV of 1893 would apply to a suit for partition in the stage where 
an interlocutory decree for partition has been made, but that decree had 
not become final by the Court’s acceptance of the lots prepared by the 
officer appointed for that purpose. ABDUS SAMAD XhaN v, ABDUR 
RAZZAQ Khan, 21 A. 409 = 19 A.W N. (1898) 150 ... 969 

Act XII of 1896 {Excise). 

(1) Ss. 36, 37, 38, 41, 67— See ACT XXTI OF 1881 (EXCISE), 20 A. 70. 

(2) S. 49 — License to sell spirits retail — Death of licensee before expiration of 

period of license — Right of his heir and partner in business to continue sale 
— Personal nature of license. — Held, that a (icense for the retail sale of 
liquor under the Excise Act, No. XII of 1896, granted in the name of one 
man, does not on his death before the expiration of the period of the 
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Act XII of 1896 (Excise) — (Coticluded), 

licoase doscond to his heir and pacinor in business so as to justify the said 
hoif and partner in business in continuing to soli during the unexpired 
portion of the period named in the license. 

Where an order had been made for the sale of tho liquor, part of which 
was, as above ruled, ill egally sold by tho accused : Seld, that if the said 
liquor had by devolution or otherwise become the property of the accused 
there was no reason why it should not be attiched aivl sold. In the 
matter of M.ADHO PERSHD, 22 A. 441 = 20 A.W.N. (1900) 151 

Act Vlli of 1897 (Reformatory Schools). 

(1) Ss. 4, 8 nnd 16 — Order for detention in a Reformatory School under s. 8 — 

Revision— Powers of High Court. — Held that the High Court has no 
power to interfere ui appeal or revisiou with ao order foe detention in a 
Reformatory Scbocl passed in substitution for au order of transportation or 
imprisonment. QUEEN-KMrUESS v. Hl.MAI, 20 A. 158 = 17 A.W.N. 
(1897) 230 

Queen-Empress V. Gobinda, 20 A. 159 = 17 A.W.N. (1897) 230 

QUEEN-EMPREES V. BfLLAR, 20A. 160 = 17 A.W.N. (1897) 231 

(2) S. 16 — Rules of the Local Government framed under s.% (Z)oftheAct — Order 

sending a boy of the Dalera caste to a reformatory school— Jurisdiction of 
High Court to interfere with orders under s. 16 — Interjpretalion of statutes. 
— fle/(i,tbat the High Court has power to interfere in appeal or revision 
with an order for detention in a reformatory school passed in substitution 
for transportation or imprisonment when such order is made without 
jurisdiction and is not an order warranted by Act No. VIII of 1897. 

S. 16 of Act No. VIII of 1S97 only precludes the interference of a superior 
Court with the original Court’s order so far as it (li determines the age 
of a youthful oSooder or i2) directs the substitution of detention in a re- 
formatory school (or transportation or imprisonment, where such substitu- 
tion is not made without jurisdiction or is not otherwise illegal, having 
regard to the provisions of the Act. 

In interpreting statutes the more literal construction ought not to prevail 

if it is opposed to the intention of the Legislature as apparent by the 
statute and if the words are sufhcienily flexible to admit of some other 
construction by which that intention will be better effectuated. QUEEN- 
EMPRESS v. HOBI. 21 A. 391 |F.B.)=19 A.W.N. (1899) 138 

II._N.W.P. Acts. 

Act XVofI873 \N.W.P. aad^Oudb Manicipalitles). 

( 1 ) g, 15— See ACT XV OP 1883 (N.VV.P. AND OUDH MUNICIPALITIES). 21 A. 

' 348. 

(2) S. 22— See ACT XV OP 1883 (N. W. P. AND OUDH MUNICIPALITIES), 19 A. 313, 

Act XiX of 1873 (N.W.P. Land Revenue). 

(1) 8. 64— See JURISDICTION, 19 A. 452. 

(21 S 107— Pre-emption— Wajib-ul-arz Effect on pre-emptive rights of partition 

* without new u>a;i 6 -Mf-<ir 2 es being framed.— When a mahal is divided by per- 
fect p \rtitioD into two or more separate mahals. a separate record of rights 
should be framed for each of the new mahals. 

Where under such circumstances no fresh records-of-rights are framed for 
the new mahals, the co-.sharecs in any one of the new mahals cannot, un- 
less under very exceptional circumstaoces, oUim. under the terms of the 
old record-of-rights applicable to the original undivided mahal, pre-emp- 
tion in raapsot of land situated in any of the other new mahals. ABDUL 
HAI V. NAIN’SINGH, 20 a. 92 = 17 A.W.N. (1897) 202 

(31 107 et segg - partition— Revenue Courts not competent to partition buildings, 

\o) ^ partition under the North-We-tero Provinces Laud Revenue Act, 

1879 neither buildings nor the materials thereof can be partitioned ; what 
is partitioned is tho land in the mahal. Where such land is covered with 
buildings, the Court making the partition has to follow the provisions of 
a 124 of the Act; but it can decide no question of right to the build- 
ings nor can it partition thorn. ASHIQ HUSAIN v. MUHAMMAD JAN, 22 
A. 829 = 20 A.W.N. (1900) 116 
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Act XIX of 1873 {N.W-P. Land Revenue) — {Continued). 

(4) Ss. Ill, 113 and 2il—Partition’^Objection to partition^ Jurisdiction^- Civil 

and Revenue Courts.- The procedure provided by s. 113 of Act No. XIX 
of 1873 does not become obligatory on a Collector or an Assistant 
Collector in partition proceedings unless an objection to the partition has 
been made by a co-sharer in possession, and unless such objection was 
made before the day specified in the notice which the Collector or Assist, 
ant Collector is bound to issue under a 111, and not even then un- 
less such objection raises a question of title. Unless, therefore, such 
objection has been made, a Civil Court is not empowered to exercise any 
jurisdiction in the matter of the distributiou of the land or the allotment 
of the mahal by partition. Hardeo SiNGH v. NARPAT SINGH 20 A 75 
= 17 A.W.N. (1897) 197 

• • • 

(5) S. 125— See CONTRACT ACT (IX OF 1372). 20 A. 219. 

(6) S. 154— See MOHAMMADAN Law— GIFT. 21 A. 165. 


PAGE 


407 


(7) Ss. 166, 167, 168— Acf No. Xllof 1884 {Agriculturist' s Loans Act),s 5 — Takavi 

loan— Sale of house in default of paytneni of loan— Effect of such sale.— 

The provisions of ss. 166, 167 and 168 of the North-Western Provinces 
Land Revenue Act, 1873, apply only to the sale of a patti or mahal. 

Where therefore a house upon which there existed a prior incumbrance was 
sold on account of the non-pa}'ment of certain takavi advances, it was 
held that such sale did not avoid the prior incumbrance. Sheo Saupat 
Pande V. BANDHU Prasad Misr. 22 a. 321 = 20 A.W.N. (1900) 57 ... 1245 

(8) S. 184— Safe for arrears of Government revenue— Alleged Benami purchase 

Suit on amortQage against the debtor and the certified purchasers alleged 
to be benamidars of the debtor— Civ. Pro. Code, s. 317.— Per KNOX, 

J.— The operation of s. 184 of Act No. XIX of 1873 is not confined 
to disputes between certified auction purchasers and persons who allege 
that such auction-purchasers purchased on their behalf as their benami- 
dars, but extends to cases where the dispute is between tbe certified pur- 
chasers and third persons who allege that the certified purchasers are not 
tbe real purchasers. In such a case the claimants cannot succeed without 
proof of fraud. 

Per BANERJI, J. — S. 184 of Act No. XTX of 1873 contemplates a 
suit between tbe person claiming to be tbe real purchaser and the certi- 
fied purchaser, and not a suit by a creditor of such person in which the 
crcditior seeks to establish that tbe purchase was in reality made by bis 
debtor and that tbe certified purchaser is only tbe benamidar of the debtor. 

S. 184 does not preclude a creditor of the beneficial owner from suing the 
certified purchaser on the allegation that bis purchase was benami for tbe 
debtor, and that the latter is the real purchaser. THE DELHI AND 

London Bank. Ltd. V. Chaudhri Partab Bhaskar, 21 a. 29 = 18 
A.W.N. (1898) 187 ... 730 

i9) Ss. 185, 186 — Sale for arrears of revenue— Disposal of surplus proceeds— DiS’ 
iritaition amongst creditors of defaulter — jSttif bp one of such creditors 
agaitisl another— Cause of action. — An estate which bad been mortgaged 
separately to two different mortgagees was sold for default in payment of 
Government revenue. By the sale a much larger sum than was sufficient 
to satisfy tbe arrears of revenue was realized- Tbe Collector, instead of 
paying the surplus to tbe defaulter, mortgagor, paid therewith one of the 
mortgagees in full and the other in part. The mortgagee who had been 
paid in part only sued the other mortgagee for the balance due on his 
(the plaintiff’s) mortgage, alleging that it was prior to that of the defend- 
ant and ought to have been paid off in full. Held, that the suit would 
not lie. The action of the Collector in contravention of the express 
provisions of s. 185 of Act No. XIX of 1873 gave tbe ' plaintiff no 
cause of action against the other mortgagee. KUNJ Bebabi LAL v. 

PARSOTAM NARAIN, 21 A. 137 = 18 A.W.N. (1898} 210 ... 797 

(10) S. 191— See PRE-EMPTION, 22 A. 1. 

(11) S, 205'R — Court of Wards — Contract entered into bp disgualified proprietor 

whilst his property was under the charge of the Court of TTartis.— S. 205-B 
of Act No. XIX of 1873 does not cease to have effect when property to 
which it might apply is released from the custody of the Court of Wards. 

Such property cannot at any time be taken in execution of a decree 
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Act XIX of 1873 {N.W.P. Land Revenue)— {Cnnchididi. 

obtained on a contract entered into by a ward of the Court at a time wbon 
bis property was under the superintoodmee of the Court. HimaNCHAL 
Singh v. jhaman laf.. 2Q a. 364 = 20 a.w.n. 0900) ii9 

(12) S. 241 —Jurisdiction— (ind iletienue Cour/s — Suit to recnve>- 7novfinble 

properly sold on nccount of on arrear of revenue due bp a person oilier than 
the owner of the property. — Whore in satisfaction of an arroar uf revenue 
duo by cei'taiu defaulttrs some cattle beiouging lo anotijut- per»uU, who 
had no conc« rn with t)>o land in respc>’t of which the arre.ir was due were 
sold, it was held that the remedy of the owner of the cattle lay entirely 
in tho Courts of Revenue and that no suit would lie in a Civil Court re- 
specting such sale. THE SECRETARA' OF STATE FOR INDIA IN COUNCIL 
V. MAHADEI, 19 A. 127 = 16 A.W.N. {1806) 190 

(13) S. 241 (i) — Acf No. VIII o/1873 {Norlheryt Indio Canal and Drainage Act), 

$, it— Civil and Revenue Courts— Jurisdiciioyi — Suit to recover alleg- 
ed excess payments tn respect of irrigotioyi dues.— Held that no suit would 
lie in a Civil Court to recover payments alleged t'' have been made in res- 
pect of irrigation dues in excess of what was properly leviable on the plaint- 
ifi BALWANT SINGH v, THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 22 A. 130 = 20 A.W.N. (1900) 1C 

(U) S. 257— See CONTRACT ACT i.IX OF 1872), 22 A. 220. 


Act XU of 1881 {/V. W.P. Rent). 

(1) S. T— Exproprietary tenant— Exproprietary rights arising on sale of port only 

of vendor's proprietary rights.— Held ihii m order that the provisions of 
8. 7 of the North-Western Provincfs Rent Act. i88l, may come into opera- 
tion, it is not nece-^sary that the zemiodar should lose or p^rt with his 
pcoprieUry nguis in respect of the whole of bis interest in the mabal. 

Held also that if a zamiodiir sells his zamiudari rights and includes in the 
oalethe right to cultivatory posseN^ion of tho sir land, and agrees to re- 
iioqaish his cxproprietsry rights in respect of the s.r land, ibe vendee, 
in the event of such possession not being delivered or ei proprietary rights 
not being relinquisbod, is uot entitled to claim a refund of tho sale 
price or any portion thereof. MURLIDHAR v. PEM Ra.I, 22 A. 205 (F.B.) 
= 20 A.W.N. (1900) 10 

(2) Ss 7 9— Sale of sir land with covennyit to relinquish exproprietary rights— 

' ’ Non-performance of covrnanl—Suil to recover compensQUon.-Where, along 

with some zamindari, certain sir lands were sold and the vendors purport- 
ed by their sale-deed to relinquish thoit expropnetary rights in the str 
lands but failed to put the vendees into possession of either the zamiudari 
or the s’r land.s, it was held that the vendees could not recover f-om the 
vendors as compeosatioo. the consideration money which they had paid 
in respeot of the sir lands. BHIKHAM SINGH v. H.AR PrAS.AD, 19 A. 35 
= 16 A.w.n. (1896) 167 

(3) See Evidence act (IX of 1872), 20 A. 219. 

(4) Ss 34 et seqq. 95 (d> and 206 etseqq— See Jurisdiction, 21 A. 143. 

e 'ciR^Annliration for ejectment asa tenayit— Subsequent suit for ejectment as a 

^^^^'^frespLLr-EstoppJ-CiMandRivemiaCoUTts-Jurisd,cUon^-iMd, that 

the^erfl fact of a plaintiff in a suit for ejectment in a Civil Court having 
on a previous occaLn applied to the Revenue Court for the ejectment of 
the defendant would not estop him from asserting that tho ^o^endant was 
unlawfully in possession, that is. as a trespasser. ZU13EDA BlIU v. SHEO 

CHARAN.22A%3=19A.W.N.{1899) 189 ... 

tR\ 96 96 ib)- Application for ejectment as a tenant— Subsequent smi for 
* * eiltZnt as a trespasser- Estoppel-Civil and Revenue Courts-JunsdicUm. 
— fleWthat the fact that a plaintiff m a civil suit for ejectment of an 
aiuond tresoasser has on a previous occasion taken proceedings against 
T/f.ferSandeT s. 36 of the Rent Act. 1881. is not of necessity fatal 
fcD the suit in the Civil Court. HAMID ALI 8HAH v, WILAYAT ALI, 
22 A. 93=19 A.W.N. (1899) 193 - 

f7l Tondholder and tenant— Assessment of crops of evicted tenant— Effect of such 
(7) - ^Held that where a landholder having ejected a tenant upon 

XsXlding there 1 growing crops eppl.ee under s. 42 el. (e) of 
Aot No XII of 1681, for assessment of the price of suoh crops, he is bound 
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XU o1 1881 {N,W.P. Rent) — {Continued^, 


by the assessment which the Revenue Court may make, and cannot after- 
wards refuse to pay the price so fixed. SHAM LAE, v. CHOKHE. 19 A 68 
= 16 A.W.N. <1896) 179 

• « • 

See also. SHAM L^L v. Chokhe, 19 A. 464 = 17 A.W.N. (1897) 102 


[Q) S . Landholder and tenant— Improvements — Wells— Power of tenants to 

constructwells without consent of landholder. — Held, that having regard 
to 8. 44 of the N.W.P. Rent Act. 1881, an occupancy tenant may, if 
such well be an improvement within the meaning of the section, construct 
either a kachcha or pacca well oo his holding without any reference to the 
consent of the zamindar. DhaRAMBAJ KUNWAR v. SUMERAN SiNGH 
21 A. 386=19 A W.N. (1899) 133 ’ 


(9) Ss. 93, 94— Sutf for recorded share of profits— Suit for settlement of accounts— 

Limitation.— Yfhete for the purposes of a suit in which a share of profits 
is claimed by a recorded co-sharer, either against the larabardar or against 
one or more or all of the other co-sharers, the Court is asked to adjust the 
accounts, what has to be looked to is the mam and substantial object of 
the suit. If the main and ^substantial object of the suit is to obtain a 
settlement of accounts, and the obtaining a decree for a share of the profits 
is only the ulterior object of obtaining such settlement of accounts, then 
the suit is to be regarded as a suit for settlement of accounts If the 
main aud substantial object of the suit is to recover a share of profits 
which the defendant has received in excess of what he is entitled to, and 
if the Court is only asked to go into the accounts incidentally to’ that 
main object, and for the purpose of determining whether the sum claimed 
Udue, then the suit is not a suit for settlement of accounts merely, but 
it is a suit for a share of profits within the first category of s. 93 {h} of the 
N.W.P, Rent Act. 1881. MALIK MuHAMMAD KARIM AND OTHERS v 
GANGA Pande, 22 A. 331 = 20 A.W.N. (1900) 115 

(10) S. 93 ib)— Landholder and tenant— Suit to eject a tenant— Act inconsistent 

with the purpose for which the land was let- Sub-lease to a theatrical company. 
An agricultural tenant, at the time when there were no crops growing on 
his holding, let part of it temporarily to a theatrical company for the pur- 
pose of their holding performances thereon. Held, that this was not an 
act sufficient to cause a forfeiture of the tenancy within the meaning of 
a. 93 (6) of Act No. XII of 1881. YuSUF ALI KHAN v. HiRA, 20 A. 
469=19 A. W.N. (1898) 114 

(11) S. 93, cl, fli ) — Lambardar and co-sharer — Suit against lambardar for pro- 

fits— Liability of heir of lambardar. — The liability of a lambardar to pay to 
a co-sharer the profits which the lambardar has failed, through his gross 
negligenco, to collect, is a personal liability and cannot be enforced 
against thelambardar’s legal representative. MdbAD-UN-NISSA v. Qhu- 
LAM 8AJJAD, 20 A. 73= 17 A.W.N. I1897> 197 


(12) Ss. 93 (h), 203- Suit for profits— Limitation — Act No- XV o/ 1877 {Indian 

Limitation Act), s. 5 — Act No. I of 1887 {General Ohuses Act), s-l.—Held, 
that a suit for profits under s. 93 (/») of Act No. XII of 1881, the period 
of limitation for the filing of which expired in respect of a portion of the 
claim on a day when the Court was closed, could not be brought on the 
day when the Court reopened, but, so far as that portion was concerned, 
was barred by limitation. MUHAMMAD HDSEN v. Muzaffar HUSEN* 
21 A. 22=18 A.W.N. (1898) 161 

(13) S. 95. ols. (m) and (n)— See JURISDICTION, 19 A. 456. 

(14) 5.^95 {n)— Landholder apd tenant-Dispossession of tenant,- Effect on tenant's 

right of his neglecting to apply under s. 95 to be restored to possession.— 
Held, that the failure of a tenant to apply under s. 95 (n) of tbe North- 
Western Provinces Rent Act, 1881, for tbe recovery of the occupancy of 
land, of which he has been wrongfully dispossessed, within tbe period of six 
months after the date of dispossession prescribed for such applications by 
s. 96 {e) has the effect not only of barring the tenant’s remedy, but of 
extinguishing the tenant’s right to tbe occupanoy of the land. DalIF 
Rai V. DEOKI Rai, 21 A. 204=19 A.W.N. (1899) 36 

(16) 8. 95 (n) — Landholder and tenant — Effect on tenant's rights of his neglect- 
ing to apply under s. 95. — A tenant of certain muafi land was 
dispossessed by his zamindara, as he alleged, wrongfully. The dispossessed 
tenant did not avail himself of tbe remedy provided by s. 95, clause (n) 
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XII of 1881 {N.W.P. Reat)--iConcluded). 


Page 


of Aot No. XU of 1881; but sometime after the expiry of the period of 
limitation for au appUoatioo under that section he dispossessed the zamin- 
dars, who had meanwhile taken the land in suit into their owu cultivation. 
The zamindars thereupon sued in the Civil Court for the ejectment of thu 
former tenant as a trespasser. Held, that the defendant could not sot up 
in answer to this suit bis status as tenant which he had lost by not avail- 
ing btmself within limitation of the meios provided by s. 95, cl. ui) of 
Aot No. XII of 1881, to contest his own ejectment. DalII^ RAI v. DEOKI 
RAl, 20 A. 471 = 18 A.W.N. (1898) 116 

(16) Ss. 95. 96. See JUKISDICTION, 19 A. 101. 

(17) Ss- 95 (n), 99 {j) and 210. See JURISDICTION, 19 A. 34. 

(18) 8s. 170. 171, 172. See CIVIL PROCEDURE CODE. 1882, 22 A. 

(19) Ss. 170, 181 {b]—Exeaition of decree— Attachment -Objection— Objection 

dismissed for ivant of prosecution— Suit to set aside sale— Limitation. — The 
limitation provided by s. ISl, cl. i6) of Act No. XII of 1881 is none 
the less operative because the order under s. 179 of the Act, in consequence 
of which a suit has been brought in a Civil Court, may be an order made 
noton the merits but in default of prosecution of his objeation by the 
objector. LACHMI NARAINv. H. C. MaUTINDELL. 19 A 253 (F,B.) = 17 
A.W.N. (1897) 60 


(20) S. 185 — Civil Procedure Code, s. 623 — Review of judgment - S. 623 
of the Code of Civil Procedure not applicable to cases under the Rent 

g, 0-23 and tbo following sections of the Code of Civil Procedure which 

deal with reviews of judgments have no application to suits and proceed- 
ings under the N.W.P. Rent Act, 1881- 

Where s. 185 of Act No. XII ofl 881 applies, it is only in cases where 
there is no right of appeal that a review c^u be granted, and that only.oii the 
special ground provided for in the Act itself. WaZIR SlNGU v. THAKUR 
KISHOHI RaWANJI. 19 A. 522 = 17 A.W.N- (1897) 139 

mi .<? \. 99 -At>V€al-'* Rent payable by the tenant" not in issue— Landholder 
and tenant -Cartaiu defendants being sued by the zamindars for the rent 
of land held by them, pleaded in effect that, whatever the rent of the land 
in suit miebr. bi‘, they were eotuled t^ retain it under an agreement 
between them and the predecessor in utle of the pUintiffe in lieu of 
interest payable to them on account of a mortgage given by the said pre- 

d6C6SSor io 

Held that the case was not one in which an appeal would lie to the Distrmt 
Tudve under s. l89 of toe N-W P. Rmt Act, inasmuch as the rent payable 
Jftho tooaot W..3 in i.sae in ihe «ait. DEOCHABAN SI.NOH v. BENI 
PATHAK, 21 A. 247 = 19 A.W.N. (1899) 47 

fQCJi <? 20 B -Jurisdiction -Civil a>id Revenue Courts -Suit not tried on the 
(22) o. in fhr Court of first instance. — Held, that tbo application by an 

Z L: C ^ .208 o(Ac.Nn.XUoIx88> i, not 

trfMnded bv the fact lhat the Court of first instance has dismissed the 
fuTt nn ' preliminary point w.thout nny .rial of .t on merit.. BHOLAI 

KHAN V aiVh JAFAB, 21 A. 267 = 19 A.W.N. (1399) 65 

Act XV of 1883 (/V. W.P. aad Oudh Municipalities) 

- I A 4 - rf Y V a' 1 s 15— Boo,Td~PoW€tt of t(ix(xti<yt% 

(l) Ss. of'objections to proposed lax-Final imposition 

Z'f/x-sZcial meeting-A^^ 1377. chapter Will- Injunction. - 

tVc NWP and Oudh MunicipUities Act, 1883. nob conferring the 
^ Lr- civan bv Act No, XV ol 1873 to “cancel or vary a tax imposed, 
liTutlcUaTO to be adopted for the enhancement of an existing tax most 
be the same as that prescribed f >c the imposition of a new tax. 

Tn imoosinc a new tax the procedure laid down in s. 42 of Act No. XV of 

^ iMS mu^c oe strictly followed. Whore therefore neither the special meet- 
inc of the Board at which an assessee's objections bo a propaeed tax were 
-a J fche special meeting at which the tax wan finally irap>sed, 
rrfp^perlToonerirred^ tla mining o. s. 29 o( Aof No. XV o( 

1883, ^it was held that the impoeition of the tax was invalid. 
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Act XV of 1883 {N.W.P, aad Oudb Municipalities) -(Conchtded), PAGR 

Held also that there is nothing in Chapter VIII of the Specific Belief Act 
to prevent the High Court from graaiiag an iojuQccion against a Munioi' 
pality as part of the remedy in a regular suit. Strachey v. THE 
MUNICIPAIi BOARD OF CAWNPORE, 21 A. 348 , = 19 A.W.N. (1899) 97 ... 931 

(2) S. 46 — Issue of distress warrant for recovery of alleged arrears of Munidpal 

tax —Jurisdiction of Magvdrate. — Held that ^bere a Magistrate, acting 
under s. 46 of Act No. XV of 1883, issues a warrant for the realiz- 
ation of arrears of municipal taxes alleged to be due, the Ma^ns^rate is 
acting in a ministerial capacity only and has no jurisdiction to inquire 
r»3 to whether such arrears are really due or not. W. J. ELLIS v. THE 

Municipal Board op Mussoorie, 22 a. iu = i9 a.w.n. (1899) 202... 1104 

(3) S. 55. See EVIDENCE, 19 A. 493. 

(4) S. 65, cl. {c) —Municipal Board — Power of Municipal Boards to frarne bye- 

laws — Act Ho. XV of 1873, s. 22 — Nuisance. -Cl. (c) of s. 55 of Act 
No. XV of 1883 was not intended to empower a Municipal Boar>i to make 
rules which would enable it to confiscate private rights without making 
any compensation, or to treat as nuisances acts which are not in law or 
with regard to public health or cjnvenieuce capable of being considered 
nuisances. 

The clause was meant to give to Municipal Boards power to make rules for 
prcbibiting the establishment of markets, that is, to prevent new markets 
being established, and to give them power to control the maintenance of 
existing markets or of markets which might be established svith their sane* 
tion. 

By “ maintenance ” is meant the keepingup of a market in such a manner as 
would make it a fit place for the Cirryiug on of a market having regard to 
puolic health and public convenience. Ganga Narain v. THE MUNI- 
CIPAL BOARD OP CAWNPORE, 19 A. 313= 17 A.W.N. (1897) 65 ... 205 

(5) S 69 — Complaint of o^ence against Municipal bye-law —Power of Municipal 

Board togwe a general authority to institute complaints on tfs behalf. — Held 
that s. 69 of the N.W.P. and Oudb Municipalities Act. 1883, confers upon 
Municipal Boards in the Norcb-Westero Provinces and Oudh the power 
to delegaio generally iheir authority to make complaints m respect of 
municipal ofiencos ; and this general delegation includes not merely the 
giving of authority to do the formal act of presenting a complaint to a 
Court, but the exercise of discretion as to whether in any given caso a 
complaint shall or shall not be made. POWELL v. THE MUNICIPAL 
Board OF Mussoorie, 22 A. 123 (F.B.) = 20 A.W.N. (1900; 18 ... 1112 

Act i of 1892 .W. W. P. and Oudh Lodging bouse). 

S. 5, sub-s. 2 — Lodging-house— Rouse of pragtoal" used for accommodatxon 
oj pilgrims. — Held, that a '‘prigwal” who, according to custom, affords 
accommodation to his clients when they come to Allahabad for religious 
purposes, is bound, under the North-Western Provinces and Oudh Lodg- 
ing House Act. 1392, to take out a license in respect of such bouses as he 
may use for the accommodation of bis clients. QUEEN-EMPRESS v. 

BEHABI LAL. 20 A. 534 = 18 A.W.N. |189'<; 142 ... 703 

Act of State. 

See Construction. 21 A. 53. 

Adjustment, 

See Civil Procedure Code, 1882, 20 A. 254. 

Administration. 

See ACT V OF 1881 (PROBATE AND ADMINISTRATION;, 20 A. 109. 

Admission. 

See Evidence act (I of 1872), 21 a. 285. 

Adverse Possession. 

(1) Limitation — Possession of usufructuary mortgagees — Act No. XV of 1877, 
schedule II, article 144 — Burden of proof . — The possession of a usufructu- 
ary mortgagee being the possession of ail the persons who have the right 
of redemption, that is, of all the persons entitled to the estate, it is only 
when after redemption possession is taken by some of the persons so 
entitled that their possession can become adverse as against the others. 
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Adverse Possession — [Concluded). 

Id a suit for posscssioo of immoveable property it ia for the plaintii! to show 
by some prxma facie evidence that he has a subsisting title not extinguished 
by the operation ol limitation before the defendant can be called upon to 
substantiate a plea of adverse possession. 

In dealing with the question of possession as between brothers and sisters in 
native families, regard must be bad to tbe conditions of life under which 
such families live, and to tbe fact that in such families tbe management of 
the property of the family is. by reason of the seclusion of tbe female 
members, ordinarily left in the hands of tbe male members. lu the case 
of such families slight evidence of enjoyment of income arising from the 
properly is sulhcienc prima facie proof of possession- INAYAT HUSEN v. 
ALI HUSEN, 20 A. 182 = 18 A.W.N. (1898) 19 
i2) See Hindu Law -reversioner, 20 a. 42. 

Afiidavit. 

See CRIMINAL PROCEDURE CODE. 19 A. 200. 

Affreement. 

(1) See CONTRACT ACT (IX OF 1872), 22 A. 351. 

(2) Bee TRANSFER OF PROPERTY ACT (IV OF 1882), 19 A. 186. 

Alluvion. 

See ReGUL.ATION NO. (XI OF 1825), s. 4, 19 A. 238. 

Ancient Documents- 

See Evidence act (I of 1872), 22 A. 294. 

Appeal. 

fll Act No. II of 1882. s. 55. 60. 61. 11— Order dismissing application for 
removal of a. trustee— Civil Procedure Code, s. Decree. No appeal 
will tie from au order dismissing an application for the removal of a trus- 
tee such order not being a “decree” within the meaning of s. 2 of the 
PndP of Civil Procedure and not being otherwise appealable. NATHU 
Wilson v. MaCAFEE. 19 a. 131 = 16 a W.N. (1896) 200 

CivilProcedure Code.s. diO-A-" Order"-- Decree"-Executiono/decree.- 
NoaDoeal will lie from an order passed under 8 310 A of ihe Code of Civil 
Procedure refusing to accept a deposit tendered under that section on the 
ground that it was too Ute. BASHIR*UD-DIN v. JHOUI SiNGH. 19 A. 140 
= 17 A. W.N. 1)897)7 

Civil Procedure Code, s. 372-Order dismissing application to be brougUt 
on llie record-" Decree Order."- An appeal will lie from an order 

disroisHing an application under s. 372 of the Code of Civil Procedure 
to be brought upon a record as representative of a deceased party, such 
order being a decree within the meaning of a. 2 of the Code. INDO MATI v. 
aAYA PRA8.AD 19 A. 142 = 17 A.W.N. .1897) 7 
Ml ninhf of^Procedure — Appeal by defendants against whom specifically no decree 
* ’ ^ suif u-us necessarily disposed of by the 

decree — Certain plaiotifls sued as second assignees of a debt to recover the 
Aflht and made defendants to the suit their assignors, the original debt- 
ors and certam.persoos whom they alleged to have been prior assignees 
of the debt, but whoso assignment, according to them, hadabecome void 
through non-fulfilment of the conditions upon which it was made. Ihe 
Court of first instance gave a decree to tbe plaintiffs against the criginal 
dXrs An appeal by tbe first assignees was dismissed by the lower 
f«nPlTate Court on the ground that there being no decree against tho?ap- 
Snts thoir Cpeal wLld Dot lie. On second appeel .t was held tha 

rrha‘d^he:ii‘:o‘r 
N. (1898) 201 

See LIMITATION ACT (XV OP 1877). 19 A. 342. 20 A. 124. 

Rea ACT XII OF 1881 IN.W.P. RENT). 21 A. 247. 

See CIVIL PROCEDURE CODE, 1882, 19 A. 365. 20 A. 8, 38, 42, 118, 21 A. 
133 291, 22 A. 222, 231, 366, 380. 

(8) See CRIMINAL PROCEDURE CODE, 20 A. 459. 
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Appeal^iConcluded). PAGE 

(8-a) See COURT FEES ACT (VII OF 1870), 20 A. 362. 

(9) See Execution op decree, 20 a. 139. 

(10) See Guardian and wards act (Vlll op 1890), 20 A. 433. 

(11) See Land acquisition Act (I op 1894), 21 a. 354. 

(12) See Letters Patent, 20 A. 258, 22 A. 331. 

(13) See PRACTICE. 19 A. 209, 20 A, 107, 21 A. 341. 446.* 

(14) Bee PROCEDURE, 19 A. 95. 

Appiicatioa. 

See CIVIL Procedure Code, 1882, 20 A. 195, 2l A. 133, 21 A. 359. 

Arbitration. 

(1) Submission to, revocation of submission. — A submission to arbitration onoe 

made cannot be revoked except for good cause. It cannot be revoked at 
the mere will of one of the parties to it. SULTAN MUHA&IMAD KHAN 
V. 8HEO Prasad, 20 A. 145«17 A.W.N. (1897) 227 ... 454 

(2) See Partnership, 22 A. 135. 

Arms. 

See ACT XI OP 1878 (ARMS), 22 A. 118, 323. 

Articles of Association. 

See STAMP ACT (I OF 1879), 22 A. 131. 

Assessor. 

See Criminal Procedure Code. 2i a. 106. 

Assignment. 

SeeCrviL PROCEDURE Code, 1832, 22 A. 380. 

Attacbment. 

See Civil Procedure Code, 1882. 19 A. 482, 20 A. 421, 2i A. 145, 2i A, 

311, 21 A. 405. 

Attempt. 

See Penal Code (act xlv of i860), 20 a. 143. 

a 

Auction Purchaser. 

(1) See Civil Procedure Code, 1882, 22 A. 384. 

(2) See Execution of decree, 22 A. 377. 

A ward. 

(1) See arbitration, 20 A. 145. 

(2; Sea Civil Procedure Code, 1882, 20 A. 474. 

(3) See Construction. 20 a. 245. 

(4) See Contract act (IX op 1872), 22 A. 224. 

Bailment, 

(1) See Act IX OF 1890 (RAILWAYS), 22 A. 361. 

(2) See Contract act (IX op 1872), 22 a. i64. 

Benami Transactions. 

(1) Mortgage— Suit for sale on a mortgags— Right of benamidar mortgagee to 

sue. — Held, that the mortgagee named in a deed of mortgage is competent 

to sue in bis own name for sale on the mortgage, though he is admittedly 

only a benamidar for some third person. Yad RAM v. Umrao SINGH 

21 A. 380=19 A.W.N. (1899) 130 ... 951 

(2) Sea ACT XIX OP 1873 (N.W.P. LAND REVENUE), 21 A. 29. 

(3) See Civil Procedure Code. 1882, 21 A. 196. 

Burden of Proof. 

(1) Act No. IV 0/ 1882 {Transfer of Proptrty Act), s. 85— Sindu law— Joint 
Hindu family — Suit on a mortgage executed by a Hindu father — Sons not 
made parties— Notice. — Where the sons in a joint Hindu family come into 
Court seeking to get rid of the eSeot, as against their interests in the joint 
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Burden of proof — (Conc^MfJeti). 

family property, of a decree on a mortgage executed by their father ob- 
tained in a suit to which they were not made parties, the burden of proof 
lies on them to establish that the mortgagee when he brought his suit had 
notice of their interests in the mortgaged property. RAM NATH RAI v. 
LACHMAN RaI, 21 A. 193 =19 A.W.N. (1899) 27 

(2) Hindu law- Joint Hindu family— Suit for vaTlition—Pha by defendants that 

some of the property in SMif was the\r self-acquired property. — In a suit for 
partition of property alleged to be the property of a joint Hindu family, of 
which the plaintifi was a member, the defendants, while admitting that 
some of the property scheduled in tbe plaint was joint property, pleaded 
that the bulk of the property in suit, of which they were in possession, 
was their own self-acquired property. Held, that the burden of proof was 
on the defendants to show that such property was their self-acquisition. 
K.\NHIA LaL V. Debt das. 22 A. 141 = 20 A.W.N. (1900) 2 

(3) See act IX OF 1890 (RAILWAYS). 22 A. 361. 

(4) See ADVERSE POSSESSION. 20 A. 182. 

(5) See Civil Procedure Code, 1892. i9 A. 125. 

(6) See guardian and Minor, 20 A. 135. 

(7) See Landholder and Tbnent, 2i a. 297. 


Page 


832 


1125 


Cause of action. 

(11 Suit for damaaes for removal of crop— Defendant tntitUd to possesswn under 

decree of a competent Court of Revemu-Plainliff VI actual posse.^stonunaer 

an illegal decree of a Civil Court— Trespass. A held a decree of a compe- 
tent Court of Revenue for possession of certain land as against B, and 
obtained under that decree formal possession of the land. B. however, 
was allowed to remain in such necessary possession of the land as was 
reauisite to enable him to remove a ;rnp which was on the land B 
removed his crop, and thereafter sued in a Civil Court f<T a declaration 
tbit he was A’s tenant of the land in question, holding occupancy rights. 
A did not defend the suit, and the Civil Court passed a dec aratory decree 
in favour of the plaintifl. and further proceeded to execute that dec aratory 
decree by putting B in possession. Subsequoutly B sued A for damages 
in respect of the alleged removal by A of a second crop, which be assorted 
that he (Bf had sown upon the said land. Held that B bad no eatise of 
action and that even if in fact ho bad sown the crop in respect of which 
dimaces were claimed, ho did so at his own peril and as a trespasser. 
UmTNARAIN SINGH V. SHIB RAI, 20 A. 198=18 A.W.N. (1899) '21 ... 

(2) See ACT XIX OP 1873 (N.W.P. LAND REVENUE), 21 A. 137. 

(3) Sec CIVIL Procedure Code, 1882, 19 A. 379. 

(4) See MORTGAGE— Sale, 19 a. 541. 

(5) See PRACTICE, 21 A. 311. 

(6) See Pre-emption, 2i a. 374. 

(7) See TRANSFER OF PROPERTY ACT (IV OF 1882). 20 A. 322. 20 A. 33G. 

VII OF 1889 (SUCCESSION CERTIFICATE), 19 A. 129. 

Certified Copy. 

See EVIDENCE ACT (I OF 1872', 22 A. 294. 

Civil and Revenue Court. 

n\ See ACT XIX OF 1873 (N.W.P. LAND REVENUE), s. 241. 19 A. 127. 20 
A 75 *22 A 139. 

(2) See ACt'xII OF l88l IN.W.P. RENT). 21 A. 267. 22 A. 83. 93. 

(3 See Cause OF action, 20 A. 198. 

(41 See CIVIL PROCEDURE CODE. 1882. 22 A. 182. 

5 lee JURISDICTION. 19 A. 45G, 20 A. 241, 520. 21 A. 143. 

(6) See LANDHOLDER AND TENANT. 20 A, 296. 

(7) See LETTERS PATENT, 20 A. 258. 

(8) Bee LIMITATION ACT (XV OF 1877), 20 A. 519. 
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Civil Procedure Code 1882. 

(1) S. 2. See AppeAI., 19 A. 131. 

(2) 5. 13— Res judicata— Prior decree between the same parties in the same claim 

not arriving at a final decision. — Iti a formec suit betv^sn the same parties 
that were now in litigation, in which the same claim upon title was made, 
a decree dismissed the suit. But the judgment in the former suit stated 
that it was lelt open to the plaintiff to sue again, and that no matters 
affecting the rights of the parties were decided between them. Beld, that 
the prior decree was not a final decision wit.hio the meaning of s. 13 of the 
Code of Civil Procedure, and the defence of res judicata was not maintain- 
ed. ParSOTAM GIR V. NARBADA GiR, 21 A. 506 (P.C.)=1 BOM. L R 
700 = 3 C.W.N. 517 = 26 LA. 175 = 7 Sar P.C J. 538 

(3» S. 13. See TRANSFER OP PROPERTY ACT |IV OP 1882). 19 A. 202. 

(4) S. 13. See Trusts act dlop 18821, 19 A. 277. 

(5) S. 13, iJaip/awalion II— Res judicata— which might and ought to have 

been made ground of defence in a former suit — Mortgage— Prior and 

subsequent mortgagees.— Beld, that the holder of three prior mortgages 

over the same property, who. in answer to suits brought by the holders of 

other mortgages over that property of dates subsequent to his, had pleaded 

his rights under oneoolvofthe mortgages held by him, was barred by 

reason of Explanation II to s. 13 of the Code of Civil Procedure from 

afterwards bringing a suit for sale upon one of the remaining mortgages, 

which ho might and ought to have pleaded as an answer pro tanto to the 

suits of the other mortgagee?. SRI GOPAL v. PiRTHI SiNGH. 2C A. 110 

{F.B.» = 17 A.W.N (1897) 216 

' * • • « 

(6) 5. 13, Eiplannlton n— Res judicata-A/n«^r which might have been made 

ground of attack in a former suit.— Where a plaintiff sued for possession 
of immoveable property as owner, having no title as owner, but a possible 
title as mortgagee, it was held that he could not in a subsequent suit be- 
tween the same parties for possession of the same property claim as mortga- 
gee ; inasmuch as his title as mortgagee might have formed an alterna- 
tive ground of attack in the former suit. I&IAM KHAN v. AYDB KHAN, 

19 A. 517=17 A- W. N fl897) 143 

(7) S- 13— Explanation II— Res judicata— ilfa/fsr which might have been a ground 

of defence in a former suit.—k defendant in a suit for the recovery of posses- 
sion of immoveable property pleaded only a right to the proprietary pos- 
session of the property in suit in himself. This defence failed, and a 
decree was given in favour of the plaintiff. Bubsequenrly the plaintiff 
sold a ponioii of the property so decreed to him. and the quondam 
defendant brought a .suit for pre-emption. Btld, that the suit must fail, 
inasmuch as the plaintiff’s claim was one which he might have made* 
when defendant in the former suit as an alternative to bis defence of 
title. PULANDAR SINGH V, JWALASINGH, 20A. 516 = 18 A.W.N. (1898) 
134 

• • # 

(8) S. 13, Explanation II— Res judicata — Muhammadan law—Dower—Suit for 

doiver debt after previous suit for partition amongst heirs— Effect of parti- 
tion decree as constituting res judicata between co- defendants. —Two of the 
daughters of a deceased Muhammadan sued the remaining heirs for parti- 
tion of the inheritance, and a decree for partition was made, which was 
confirmed on appeal by the High Court. Pending the appeal to the High 
Court, two other daughters of the deceased, who had been parties defend- 
ants in the suit for partition, brought a suit by which they claimed a 
large share in the estate of the deceased as pact of the dower debt due to 
their mother. In this suit they impleaded as defendants all the surviving 
descendants of their deceased father. 

Beld that the claim for dower should have been made a ground of defence 
in the former suit by the plaintiffs, who had been defendants in the suit 
for partition, and that as no such defence had been set up in that suit 
the claim in respect of the dower debt fell within the purview of explana- 
tion II to s. 13 of the Code of Civil Procedure, and the suit was bar- 
red, not only as against the plaintiffs to the former suit, but as against 
the other defendants to that suit, DOST Muhammad Khan v Said 
BEGAM, 20 A. 81=17 A.W.N. (1897) 199 

• « • 

<9) 8. 13, Explanation III. See MESNE PROFITS, 21 A. 425. 
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Civil Procedure Code, 1882 — (Continued). 

(10) Ss. IS, Transfer of Property Act (No. IV of 1882), ss. 88, 89 — 

not in accordance loith judgment — Interprelationof decree.^^Vf here a. mort- 
gaRe» in suing upon his mortgi^ge included in his plaint certain property 
which was not included in the mortgage deed, and this fact was appar- 
ently overlooked by the defendant wno dcfc nded the suit, and where, while 
the judgmentj decUred “ that a decree be given against the hypothecatea 
estate,” in the decree the propeny affected was described as “the pro- 
perty specified in the plaint.” 

Held, that the decree must be held to mean the hypothecated property 
mentioned in the plaint, and thvt neithjr s. 18 nor s. 214 of the Code of 
Civil Procedure coucluieJ the defendant from subsequently fuing to 
recover the property wrongly included in the plaint. RamCHANOEU v. 
HONDO, 22 14^ = 20 A. W.N. (1900) 155 

(11) 5s. 13. 544 — Res judicata — Under what circumstances a decision may be res 

judicata as btfuieende/endanfs. — Where an adjudication between defend- 
ants is necessiry to give the appropriate relief to the plaintiff, the adjudi- 
cation will he res judicata between the defendants as well as between the 
plaintiff and defendants. But f. t this effect to arise there must be a con- 
fiiot of interest between the defoodants and a judgment defiuiog the real 
rights and obligations of ibe defendants inter se. Wihout necessity a 
judgment will not be res judical i amongst defendants, nor will it bo res 
judicata amongst them by mere inlerence from the fact that they have 
been collectively defeated in rcstsiiug a claim to a i^hare made ugainst 
them as a group. 

S. 544 of the Code of Civil Procedure does not, unless the decree itself pro- 
ccedsoi* a ground c:>minor> to all the defendants, enable an Appellate Court 
to decide, upon a ground which it considers to be common to all the defend- 
ants, an appeal preferred by .som'^ only of such defendants and to reverse 
the decree of the Court below in favour of all the defendants. CH.\.7JU v. 
UMtt.tO SiNtiH, A. 386=20 A.W.N. (1900) 120 

(12) S. 14 Suit on a foreign judgment Power i>l Court to inquire, into the 

^ ’ \nerits- Muhammadan laio-Dewtr. — Where a suit was brought in a 

Court in British India upon the basis of a decree of the Council of 
Regency of the Srste of Rampur, it was held that the Court wjts em- 
powered by a. 14 of the Code of Civil Procedure, as amended by 
s. 5 of Act No. VII of 1888, to consider the merits of the case in 
which the decree of the Council of Regency had been passed. THE 
COLLECTOK OF MOKADABAD V. HaBBANS SiNtiH, 21 A. 17 = 18 A.W.N. 
(1898) 183 

(13) S' ^5 ~ Transfer ^ .application to High Court after rejection of a similar 
' application by the District Judge — Application disallowed. — Whore an appli- 
cation to a District Judge to transfer a suit pending in the Court of the 
Subordinate Judge to bis own file had beou granted, the Iligh Court 
declined to eot«rDain an application for transfer of the same suit from the 
Cnurtof the Disirict Judge. MUHA^rMAD Safdar HUSEN v. PUKAN 
CHAND. 20 a. 395=* 18 A. W N. (1898)89 

(141 Ss 25 ^G2—rrafisftt— Procedure— Suit transferred to his own file by District 
' ' Judge -Appeal to High Court— Remand to District Judge— Judge not 

compefnit to transfer. — By orderof a District Judgi under s- 25 of the Code 
of Civil procedure a suit was transferred from the Court of the Subor- 
dinate Judge to his own Court. The District Judge decided the suit, and 
from bis decree there was an aopcal eo the High Court. The High Court 
remanded the suit under s. 562 of the G )de to the Court of the District 
ludge The Utter tr'intfprred the suit so remanded for trial to the Sub- 
ordinate .ludgf-. Held that the District Judge had then no power to 
transfer the suit, but whs bound to try it himself. 

<i 0 mhl£ that s 25 of the Code of Civil Procedure has no application to a case 
remanded under s. 562 of the Code. SiTA RAM v. NAUNI DULAIVA, 21 
A 230=19 A.W N. (1899) 38 
(15) S. 29— See CoSTltACT ACT (IX OF 1872), 22 A. 307. 

/Ifil 8 30 iJumf’Tous persons interested similarly in the result of a swif Per- 

mission gioen to some to sue on behalf of all^Permission granUd after 
the filing of the suit by some only —Held, that the permission required by 
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Civi! Procedure Code, J882 —(Continued). 

s. 30 of the Code of Civil Procedure may be granted after fcbe filing of 
a suit by some only of the persons interested therein. BALDEO BHAB- 
THI V. Bib GtR, 22 a. 269 = 20 A.W.N. (1900) 69 

(17) S. 32-‘Order adding defendant^Means of questioning such order— Prac’ 

ftC6.~Where auorderaddinga defendant unders, 32 of the Code of Civil 
Procedure was noc appealed against, and no objection was taken thereto, 
in the memorandum of appeal from the decree in the suit in which it 
was passed, an oral objection taken in appeal to such order was dis* 
allowed. 

Where there is a subsisting decree in a previous* suit which as regards the 
subject-matter of a subsequent suit would take effect under s. 13 of the 
Code of Civil Proceduce.it is not open to the party whose rights are 
affected by such decree to question in the subsequent suit the validity of 
such decree, thouch it might have been open to such party in a separate 
suit tT get the decree set aside. Bansi LaL v. Ramji Lal, 20 A. 370 = 

18 A.W.N. (1898) 75 

(18) Ss. 32 and 108 — Powers conferred by s. 32 exerciseable even after an order 

has been passed under s. 108. — SeZd that the powers conferred by s. 32 
of the Code of Civil Procedure in respect of the addition of parties were 
exerciseable even after a suit had been reinstated on an application under 
s. 108 of the Code made by one of the defendants who had not been served 
with notice of the suit. TiKAM SINGH v. THAKUR KISEOBE RAMANJI 
]\UHARAJ, 20 A. 188=18 A.W.N. (1898) 12 

(19) Ss, 37 and 432— brought by an independent prince — Sigyiattire and 

verification of plaint — ''Recogyiized agent"— Procedure, — S. 432 the 
Code of Civil Procedure was not intended to limit the scops of a. 37 of the 
Code, and does not prevent the institution of a suit by an Independent 
Prince in bis own name and through a recognized agent other than one 
appointed under s. 432. THE MaHABAJA of BHARTPUR v. KACHERU, 

19 A. 510=17 A.W.N. (1897) 136 

(20) S. 43 — Act No. IV of 1882 {Transfer of Property Act), s. 85 — Cause of actioyi 

— inter so of two mortgagees of the same property from the same mort- 
gagor. — Two persons raoh held a mortgage over the same property from the 
same mortgagor. The mortgages were both executed on the same day. 
The mortgagees each instituted a suit for sale on the same day and 
obtained decrees, in execution of which they had the mortgaged property 
put up for sale, and e.icb purchased it at the sale under bi.s decree respec- 
tively. Neither mortgagee made the other a party to the suit on his 
mortgage. The representative of one of the mortgagee decree-holders, 
Musammat Saogari, got possession of the mortgaged property and hold 
it as against the other mortgagee decree-holder or his representatives. 
Thereupon the representatives of the other mortgagee brought their suit 
for possession of a moioty of the property, or in the alternative for redemp- 
tion of the other mortgage. 

ffeld that such suit was not barred either by the prnvision.s of s. 43 of the 
Code of Civil Procedure or by reason of those of 8. 85 of the Transfer of 
Property Act. 1882. BALMAKUND v, MUSAUMAT SANGARI, 19 A. 379 
(P.B.) = 17 A.W.N. (1897) 94 

(21) S. A3— Application for leave to sue in forma pauperis--App/icafion rejected 

— Subsequent suit not barred — Civ. Pro. Code, s. 413. — Held, that 
s. 43 of the Code of Civil Procedure would not apply so as to bar a subse- 
quent suit where the so-called previous auic was not a regular suit., but an 
application for le ive to sue in forma pauperis, which was rejected. NARAIN 
Singh v. Jaswant Singh, 21 A. 359 = 19 a.W-N. (IS99) 123 

(22) S. 43. See EXECUTION OF DECREE. 19 A. 98. 

(23) S. 43. See TRANSFER OF PROPERTY ACT (No. IV OF 1882). 20 A.322. 

(24) Ss. 45, 212, 244— Zn a suit for land and mesne profits biquiry as to the 

latter deferred by the judgment- — A Court, which bad virtually adjudged 
mesne profits to the claimant in the same judgment in which it decided 
that she was entitled to the immoveable property claimed, left open the 
question of the amount of those profits to be decided in subsequent 
proceedings. In the decree which followed no mention was made of the 
profits. 
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Held that it was competent to the Court to defer tbs inquiry in that 
manner, nothing in the Code of Civil Procedure preventing such a dis- 
posal of the suit. If thore had been a technical omission in the decree it 
had not affected the right of the plaintiff. MUHAMilAD ABDUL Ma.IID 

V. Muhammad abdul aziz, 19 a isa iP Cj = -24 i.A. -22 = 7 Sar, P.c.J. 

HI 

(25) Ss. 51, 578 — Plaint not siqned by plaintiff or his authorized agent— Effect 
of such wont of signature— Plaint not yiecessarily void— Breach of contract 
— Measure of datnages^ — Held, that the mere fact that the plaint in a 
suit has not been signed by the pi imtiff named therein or by .any person 
duly authorized by him in that boh vlf as required by s. 51 of the Code of 
Civil Procedure will not necessarily make the plan. t absolutely void. A 
defect in the signature of the plaint, or the absence of signature, where it 
appears that the suit was in fact filed with the knowledge and by the 
authority of the plaintiff named thortin, may be wiived by the defendant, 
or, if necessary, cured by amendment at anv stage of the suit, and 
having regard to s. 578 of the Code of Civil Procedure, is not a ground fur 

interference in appeal. 

The plaintiff sold to the defend ant a ccr.ain number of cases of embroidered 
muslin. The defendant took delivery of some of the cases, but refu.sed to 
take delivery of or pay for the r.st- The plaintiffs re sold the goods refus- 
ed by the defendant, and bnught a suit against the defendant fordamages, 
Held, that the proper measure of damages was the difference between tbe 
contract price of tbe goods which the defendant had refused to accept, and 
the price realized by the plaintiff on the ro-sr.le. B.asdeo v. JOHN 
SMIDT, 22 A. 55=19 A.W.N. (1899) 172 

f26) S. 5:i—VeriJication of plaint— Plaint verified when in an incomplete state— 
AmendTJtent of plaint.— The subscantial portion of a plaint, consisting of 
tbe statement of the cUimoftho plaintiffs and the prayer, was written 
upon two sheets of plain paper and verified by the plaintiff:,. Subsequently 
to the affixing of the plaintiffs’ signatures, a front sheet, consisting of a 
niece of stamped paper with the name of the Court and the names and 
addresses of the parlies, was addoJ. and the plaint thus composed filed 

in Court. 

Held that the verification was defective ; but that the suit ought not to have 
been dismissed. The plaintiffs ought to have been allowed an opportunity 
nf ameadioE the plaint by making a proper verification. F.VTKH CHANDv. 
MA^SAB RAI. 20 A. 442=18 A.W.N. (1898) llO 
mi <?<! 102 103 Ibl— Order dismissing a suit for default of appearance— Con- 
' strueixonof order— Application for restoration of suit —Pleadings— What 

r^uislilutes an " Appearance."— lu construing an order alleged by one .side 
and denied bv the other to bo an order under s. 102 of the C- do of Civil 
Procedure the order will bo considered as an order under s. 102, if, apart 
from the mere description which the Court gives of its action, and apart 
from the actual fact of the plaintiff’s appearance or non-appoarance, the 
real meaning and substance of tbe Court’s action that it dismisses the 
suit on the view, whether right or wrong, that the plaintiff appears and 
the defendant does not appear. 

Whpre his suit having been dismissed for default of appearance under .s. 102 
of the Code, the plaintiff applies for its restcration. the defendant cannot 
contest tbe application tn limine as one which cannot be entertained at all 
nnders 103 by showing that at the time of tbe dismissal there was an 
aonearance by the plaintiff in fact or in law ; but as an answer to the apph- 
cation on tbe merits the defendant can raise tbe contention that the plaint- 
iff was not prevented from appearing because in fact he did appear. 

fr i» not an “appearance” within the meaning of s. 102 of the Code when 
the nlaintiff is represented only bv a ple.ider who is without instructions 
«nahlinc him to proceed with the cwo. and who is merely instructed to 
annlv foe an adjournment. LADTA PitASAD v. NaND KlSHOBU, 22 A. 
CG (F.B.) = 19 A.W.N. (1899» 176 

m\ S lOS- Decree ex psxttc-Ajipearance-Plead.r retained in suit but not instruct- 
' ' pd —A party defendant retained a pleader to defend the suit against him, 

L’d tbo pleader filed a vakalatnamah and did certain acts for the defend- 
ant However, when the suit came on for bearing tne pleader came into 
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Court and stated that he had no instructions and could not go on with the 
case, practically, that he had retired from the case. The Court proceeded 
with the suit and made a decree in favour of the plaintiff. 

Held that this decree was a decree ex parte within the meaning of s. 108 of 
the Code of Civil Procedure. SHANKAR DAT Dubb v. Radha Krishna 
20 A. 195=18 A.W.N. (1898) 17 

* *0 

S. 108— Decree ex Death of judgment-debtor—Apvlication by legal 

representative to hive the decree set aside.— Held, that where a defendant 
against whom a decree has been passed ex parte for default of appearance 
dies, his legal representative is nob compsbent to apply under s. 108 of the 
Code of Civil Procedure for an order to set thee® pa^le decree aside JANEI 
PRASAD V. SUKHRANI, 21 A. 274 = 19 A.W.N. (1899) 68 

S. 108— Decree ex parte— Swif to set aside as fraudulently obtained a de- 
cree ex paite— Application to set aside ex parte decree,— An ex parte de- 
cree was passed against a defendant. The defendant judgment-debtor 
applied under s. 108 of the Code of Civil Procedure to have such ex parte 
decree set aside, but his application was9 dismissed as barred by limita- 
tion. Held, that the defendant was not thereafter precluded from bring- 
ing a suit to set aside the ex parte decree as having been obtained by 
fraud. DWARKA PRASAD v. LACHHOMAN DAS, 21 A. 289 = 19 A.W.N. 
(18d9) 67 

S. i08-'See CiviD Procedure Code, 1882, 20 A. 3ii. 

5s. 108, 157— Order setting aside ex parte decree— Appeal.— No appeal will 
lie from an order made under s. 167 read with s. 108 of the Code of 
Civil Procedure settiog aside a decree passed ex parte in default of appear- 
ance of the defendant on a day to which the hearing of the suit bad 
been adjourned. Bhaowan Dai v. Hira, 19 A. 355 = 17 A.WN 
(1897) 89 

» • ♦ 

S. 206 — Application to bring decree into accordance with the judgment— 
Decree erroneous but in accordance with judgment — Decree not susceptible 
of alteration.— a decree is in fact in accordance with the judgment 
on which it is based, such decree, however erroneous it may be, cannot be 
altered on an application under s. 206 of the Cole of Civil Procedure to 
bring the decree into aocordaoce with the judgment. LaKHO BiBl v. 
SADAMAT Ali, 20 A. 337 = 18 A.W.N- (1898) 69 

8. 208— Execution of decree— Limitation— Act No. XV of 1877, sch. t», 
art. 179— Application to 'Hhe proper Court"— An application under s. 206 a 
of the Code of Civil Procedure does not give a fresh starting point to limit- 
tion and cannot be regarded as an application to a proper Court to take 
step-in aid of execution. DAYAKishan v. Nanhi BEGAM, 20 A. 304 = 

18 A.W.N. (1898) 43 

Ss. 209, 222— See TRANSFER OF PROPERTY ACT (IV OP 1882), 19 A 
174. 
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(36) 8. 211 — Execution of decree — Mesne profits — Interpretation of decree 

awarding** future mesne profits.'' — A decree for possession of immoveable 
property was passed by the District Judge of Mirzapur on the 12bh of 
November 1887, in favour of a plaintiff declaring that ** the plaintiff is 
also entitled to mesne profits.** That decree was affirmed by an order of 
Her Majesty in Council, dated the Uth of May 1895, without variation in 
respect of the order as to mesne profits. Possession of the immoveable 
property to which the decree related was obtained by the decree-holder on 
the 30th of November 1895. 

Held that the decree of Privy Council was to be construed as a decree 
awarding mesne profits up to the date when possession was obtained 
and from the date of the institution of the suit. BIJAI BAHADUR 
SINGH V. BHUP INDAR BAHADUR, 19 A. 296 = 17 A.WN. (1897) 
62 

(37) 8. 211— See EXECUTION OF DECREE. 22 A. 262. 
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(39) 8. 228— Execution of decree— Certificate of execution — Jurisdiction of Court 

to which a decree is transferred for execution. —The Court to which a decree 
is sent for execution retains its jurisdiction to execute the decree until 
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tho execution has been withdrawn from it, or until it has fully executed 
the decree and has certided that (act to the Court which sent the decree, 
or has executed it so far as that Court has been able to execute it within 
its jurisdiction and has certihed that fact to the Court which sent tho 
deoroe, or until it has failed to execute the decree and has certified that 
fact to the Court which forwarded the decree. The mere striking olT of an 
application for execution on the ground of informality in tho application 
does not terminate the jurisdiction of tho Court to execute the decree nor 
render it necessary for the Court to send any certificate to the Court which 
forwarded the decree for execution. AJ^DA BEOAM v. MUZAFFAR HUSEN 
Khan. 20 a. 129 = 17 A.W.N. (1897) 218 

(40) S. 2Z0 ^Execution of decree— Decree for payment of money— Hypoihecalxon 

decree — Const' iiclion of document.— K decree was passed on the 5th March 
1884, based on a compromise between the parties. The decree was for 
the payment o( certain sums of money by instalments, and further went 
on to declare that “ The property in the bond remains hypothecated as be- 
fore. The defendants have no power to transfer it- If any other person 
brings to sale tho hypothecated property in satisfaction of tho debt due by 
the defendants, the phintiff shall have power to take out execution of the 
decree without waiting for the instalments, and to cause the hypothecated 
property to be sold by auction.” Held, that this was not a simple decree 
for the payment of money such a? would come within the purview of s. 230 
of the Code of Civil Procedure PahalWAN Singh v. Narain Das, 
22 A. 401 = 20 A.W.N. (1900) 131 

(41) S. 230 — Execution of decree -Limitation — TVarrant of arrest— Warrayit 

7 iot exhatisted if on one occasion the serving officer is unable to find the 
yutij7menf-de6for.— Tho holders of a decree for money, dated the 2Dd of 
December 1885, after various infructuous applications for execution, ap- 
plied, on the 4th of August 1897, for a warrant for the arrest of the judg- 
ment-debtor. That application was granted, but the peons sent to arrest 
the judgment debtor reported that he bad concealed himself, and the 
Court in consequence struck off the application for execution. On the 
29th of November 1997, the decree-holders again applied foe the arrest of 
the judgment-debtor, but that application also was struck off with- 
out the arrest having been made. Against the order striking off the latter 
application the decree-holders appealed to the High Court, where on 
objection made that the decree could no longer be executed, having re- 
gard to 9. 230 of the Code of Civil Procedure, it was Jield that the warrant 
of arrest issued on the decree-holder’s application of the 4th of August 
1897 still subsisted and ought to bo executed. JIT Mal v, JwaLA PRA- 
SAD, 21 A, 156=19 A.W.N. (1899) 6 

(42) S. 2Sl— Execution of decree — Suit under $. 231-Suit decreed— Appeal 

by decree-holders— Death of one of two joint decree-liolders— Abatement of 
appeal.— A suit was instituted against two joint decree-holders under 
sf 283* of the Code of Civil Procedure for a declaration that certain 
property which had been attached by them belonged to tho plaintiffs, and 
was not liable to be taken in execution of the decree. The suit was dis- 
missed by tho Court of first instance, but decreed by the lower appellate 
Court. The decree-holders appealed, but during tbc pendency of the ap- 
peal one of them died and no stop^ were taken to bring his representatives 
ou the record within the prescribed period. 

Beld that the appeal abated. KamLaPAT v. BaLDEO, 22 A. 222 = 20 A.W.N. 

(1900) 24 

(43) S. 232— See EXECUTION OP DECREE, 20 A. 539. 

(441 s' 234 — See EXECUTION OF DECREE, 22 A. 307. 

(45) S3. 234, 248— See EXECUTION OF DECREE, 10 A. 337, 

(461 8 ‘Hi— Execution of decree- Juris iiction of Court executing decree — 

' Mortgage^Decree for sale on mortgage.— Held, th.it when a decree for tho 
sale of specific mortgaged property is being execu'ed. it is not open to 
persons made parties to the execution proceeding.^ as legal representatives 
of the deceased judgment-debtor to contend in those proceedings that tho 
mortgagor was not competent to make the mortgage, and that the decree 
VIM one which ought not to have been passed. LiLADHAR v. 
CHATURHHUJ. 21 A. 277 = 19 A.W.N. (1899) 64 

1371 


PAGE 


443 


1303 


809 


1179 


• • • 


885 



GENERAL INDEX. 

Civil Procedure Code, 1882— {Continued). 

(47) S. 244 — Execution of decree -Mortgage— Attempt to obtain redemption of a 

usufructuary mortgage by means of an application in execution. — Certain 
mortgagees held a mortgage which, in its inception was a simple mortgage, 
but which was to become a usufructuary mortgage upon non-payment of 
the mortgage debt by a certain date. The mortgage debt was not paid 
within the time limited. The mortgagees sued on the covenant in their 
bond and obtained a decree for possession, declaring them entitled to 
remain in possession until the mortgage debt was satisfied from the 
usufruct. Some time after the mortgagees had got possession under this 
decree, the morigagots applied, osten ibly under s. 244 of the Code of Civil 
Procedure, for recovery of possession of the mortgaged property and for 
payment of a large sum of money, which they alleged the mortgagees to 
have collected as profits in excess of what was due under the mortgage. 

Held, that such an application would not lie. If the allegations of the mortga- 
gors were true, their proper remedy w^s by suit for redemption and not by 
application in the execution department. Har PraSAD v. Sheo Ram 
20 A. 506=18 A. W.N. (1898) 139 

(48) S. Execution of decree— Question “ arising between the parties to the 

suit ” — Sale of property by the Collector as ancestral property — Suit to set 
aside sale on the ground that property was not ancestral.— Certain property 
of a judgment-debtor having been sold by the Collector acting under s. 320 
of the Code of Civil Procedure as being ancestral property, the judgment- 
debtor sued the decree-holder and the auction-purchaser to have the sale 
set aside upon the two main grounds that the property was not ancestral, 
and therefore could not legally be sold by the Collector, and that the real 
purchaser at the auction sale was the decree holder himself who had not 
obtained the leave of the Court to bid. Held that the question thus 
raised were questions arising between the parties to the suit within the 
meaning of s. 244 of the Code of Civil Procedure and that the suit would 
not lie. Daulat Singh v. Jugal Kishore, 22 a. 108 = 19 a.w.n. 
(1899) 205 

(49) S. 244 — Execution of decree— Questions for the Court executing the decree— Sale 

in execution — Suit by decree-holder and judgment- debtor against auction^ 
purchaser to set aside sale alleging an uncertified adjustment of the decree 
prior to the sale- — Held, that the provisions of s. 244 of the Code of 
Civil Procedure disallowing a separate suit to determine questions arising 
between the parties to the suit in which a decree has been passed and 
bearing upon the execution thereof, operates not only to prohibit a suit 
between the parties and their representatives, but also a suit by a party 
or bis representative against an auction-purchaser in execution of the 
decree, the object of which suit is to determine a question which proper- 
ly arose between the parties or their representatives relating to the execu- 
tion, discharge or satisfaction of the decree. Dhani RAMv. CHATURBHU.T 
22 a. 86=19 A.W.N. (1899) 184 

(50) S. 244 — Execution of decree— Representatives of judgment-debtor — Death of 

party to suit before final decree in appeal — Subsequent proceedings in exe- 
cution taken against representatives of such party— Sale in execution — Suit 
to set aside sale— Estoppel. — A decree was given to the defendant (then 
plaintifi) in 1856 for possession of land and mesne profits against numer* 
ous defendants, including one Dawan Rai. Some of the judgment- 
debtois, including Dawan Rai, appealed to the Sadr Diwani Adalat, but 
before the decree of the Sadr Diwani Adalat was passed, Dawan Singh 
died. No application was made to put any representative of Dawan Rai 
on the record ; but in 1881 (the amount of the mesne profits payable 
under the decree having been finally determined in 1877), certain per- 
sons were made parties, as representatives of Dawan Rai, to various pro- 
ceedings in execution of the decree for mesne profits, which ended in the 
sale of certain property which had been of Dawan Rai in bis lifetime. 
Subsequently the said representatives of Dawan Rai brought a suit to 
recover the property sold as above described on the ground that they were 
no parties to the decree under execution. 

Held, that the plaintiffs were entitled to bring such a suit, and it was not 
barred by the provisions of s. 244 of the Code of Civil Procedure. 

Held also, that as it bad not been shown that by reason of the plaintiffs not 
objecting that they had been improperly brought on to the record of the 
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execution proceedings, the defeudaot had b30D induced to accept a less 
favourable arnuigemont for the satisfaction of the doorce th it ho might 
otherwise have done, there was no estoppel against the plaintiffs. BliNI 
PUASAD KUNWAH v. MUKHTESAIl RAI, 21 A. 316=19 A.W.N. (1699) 
101 

(51) S. 2 14 — Execution of decree —S ite in execution — Decree satis fied — Amendment 

of decree in favour of judi/ment-debtors — by judgment-deolors to 
recover surplus from decree'liolders —Where by a sileia exo’ution the decree 
as it stood at the time when exe.nition w is taken out had been fully satis- 
fled, but the decree was afterwirds amended at the instance of the judg- 
ment-debtors, and in consequence of the amendmonl the decree-holders 
were found to have realized more from the judgment-debtors than they 
wereentitlcd to, it was held that it was competent to the judgment- 
debtors by application under s. 244 of the Code of Civil Proceluro 
to recover such surplus from the docreo-bolders. DrlAN KuNWAR V. 
JIahtah Singh, 22 a. 79 = 19 A.W.N. (1899) 181 

(52) S. 244 — Execution of decree — Sale i» eaeewfion— Suif to recover property sold 

on grounds ivhich might have been made grounds for appeal ar/ninst the 
original decree— Representalivvs of judgment-debtors — When a party to a 
decree and subsequent proceedings in ex-.cotiou thereof has suffered execu- 
tion to proceed and property to be sold without appealing, be cannot sue 
to recover the property so sold on grounds which might have oeeu taken 
in appeal from the decree or from orders in execution. 

Held also, that the question whether a person alleged to be a representative 
of a deceased party to a suit is such representative, and also the question 
whether property against which execution is sought in the hands of the 
representative of a deceased party was in fact the property of such 
deceased party and uot the separate property of the representative, are 
questions to be decided under s. 244 of the Code of Civil Procedure and 
not by sepirate suit. Beni PRASAD KUNWAR v. LUKHNA KUNWar. 21 
A. 323 = 19 A.W.N. (1899) 104 

(53) S. 2H— Execution of decree— Suit brought under circumstances lohere the 

proper remedy teas by application xinder s. 244 — Discrelton of Court to 
treat the plaint as an application under s. 244. — Where certain judg- 
ment-debtors, whose property had been sold in execution of a decree, 
brought a suit to have the sale in execution set aside under circumstances 
in which their proper remedy in law, if any, was by means of an 
application under s. 244 of the Code of Civil Procedure, it was held that 
it was not an improper exercise of the discretion of the Court in which 
such suit was brought to treat the plaint as an application under s. 244 of 
the Code. JHAMMAN LaL v. KEWAL RAM, 22 A. 121 = 19 A.W.N. (1099) 

219 

f54) 5. 244— fo the suitor their representatives— Purchaser at auctiorx 

' Where a decree-holder who had obtained a decree and order under 

ss. 88. 89 of the Transfer of Property Act over certain property, proceeded 
to' attach it in execution of his decree : Reid, that a third party who bad 
bought the rights and interests of the judgment-debtors at an auction sale 
held in consequence of a money decree was not a legal representative of 

the judgment-debtors so as to entitle him to be heard under s. 244 of the 

Code of Civil Procedure at the execution proceedings. MAHABIR PRASAD 
V. PARTAB CHAND, 22 A. 450 = 20 A.W N. (1900) 171 

(55) S 2AA— Plaint in a suit treated as an application under s. 2Ai—Act No. XV 
* 0 / 1877 (Limitation Act.sch.ll, art. 178.— Where a suit is filed uoder 
circumstances in which the proper remedy is an application under s. 244 
of the Code of Civil Procedure, and the Court in the exercise of its discre- 
tion treats the plaint in the suit as an application under s. 244, the rule 
of limitation applicable will be that appropriate to applications under 
«! 244 namely that prescribed by art. 178 of the fecond schedule to the 
lidiari Limitation Act, 1877. LALMAN DAS v. JAQANNATH SINGH. 22 
A. 376 = 20 A.W.N. (1900) 129 

56) 8. 2ii-Representativeof a party to the suit— Second mortgagee taking a 
mortgage during the pendency of a suit on (he first mortgage^ f^eld that a 
second mortgagee who takes his mortgage during the pendency of a suit 

1373 


PAGE 


911 


1083 


915 


nil 


1338 


1285 



GENERAL INDEX. 


Civil Procedure Code, 1882 -(Continued). PAGE 

on tbe first mortgage is a representative of the mortgagor within the mean* 
iog of s. ‘244 of the Code of Civil Procedure. SHEO NARAIN v. OHUNNI 
LAL, 22 A. 243 = 20 A.W.N. (1900) 51 ... 1193 

(57; 8. 244— See EXECUTION OF DECREE, 2l A. 20. 

(58) Ss 244 and 258 — Execution of decree — Suit to set aside a sale on tJie ground 

of an adjustment of the decree out of Court — Adjustmentnot eeTiified^Suii 
not maintainable. — Held that no separate suit would lie to set aside a sale 
held in ezecutioa of a decree on the ground that the decree had been ad- 
justed out of Court when in fact no such adjustment of the decree had 
been certified in the manner provided by s. 258 of the Code of Civil Pro- 
cedure. Jaikaran Bharti V. Raghunath Singh, 20 a. 254 = 10 a. 

W.N. (1898) 37 ... 524 

(59) Ss, 244 and 21S— Execution of decree— Decree for sale on a mortgage— Mode 

of intervention of third party claiming an interest by succession in the pro- 
petty decreed to be sold. — Tw > heirs of a Muhammadan woman took 
possession on her death of certain immoveable property loft by her to the 
exclusion of the third heir, their sister. They mortgaged that property. 

The mortgagee brought a suit and obtained a decree for sale. After decree 
one of the mortgagors died and his sister was brought upon tbe record as 
bis representative- Tbe property was sold, and subsequently tbe sister 
brought a suit against tbe auction-purchaser for recovery of her share in 
the mortgaged property. Held, that s. 244 of the Code of Civil Procedure 
did not apply and that the suit was maintainable. Sanwal Das v. 
BISMILL.AH BEGAM. 19 A. 480=17 A.W.N. (1897) 115 ... 309 

(60) Ss. 244, 278 — Execution of decree -Representative of a party to the suit — 

Purchaser of property under attachment in execution of a decree. — Tbe 
purchaser of property which is under attachment in ezecutioa of a decree 
is a representative of the judgment-debtor under that decree within the 
meaning of s. 244 of the Code of Civil Procedure. 

A per-on to whom s. 244 of the Co le of Civil Procedure applies cannot avoid 
tbe application of that section by filing his objection to execution under 
s. 278. LALJI Mae V. NAND KISHORB. 19 A. 332 = 17 A.W.N. (1897)73. 217 

(61) S. 253— See EXECUTION OF DECREE, 19 A. 247. 

(62) 8. 257-A— See TRANSFER OF PROPERTY ACT (IV OF 1892), 19 A. 186. 

(63) S. — Execution of decree — Attachment of debt—Pagtnent of debt attached 

out of Court. — Where a debt, which bad been attached under s. 268 of tbe 
Code of Civil Procedure, was paid out of Court to tbe only person who, had 
the money due been paid into Court as required by tbe terms of the said 
section, would have been entitled to withdraw tbe said money from Court, 
and such payment was certified to tbe Court, it was held that this 
amounted to a sufficient compliance with tbe requirements of s. 268. 

PIDA HUSAIN V. MAULA BaKHSH, 21 A. 145 = 19 A.W.N. (1899) 12 ... 

(64) Ss. 273, 268 — Execution of decree Attachment — Decree of Revenue Court 

not capable of attachment and sale under s. 273 in execution of a Civil 
Court decree.— Held, that though a decree of a Court of Revenue is not 
liable to attachment and sale in execution of a decree of a Civil Court 
under s. 273 of the Civil Procedure Code, such decree stands in the posi 
tion of an ordinary debt and may be dealt with under s. 268 of the Code. 

AUEIA BIBI V. ABU JAFAR, 21 A. 405 = 19 A.W.N. (1899) 157 

(65) S. 276 — Alienation of attached property — Alienation valid so long as it does 

not interfere with any claim enforceable under a subsisting attachment . — 

The alienation which s. 276 of the Code of Civil Procedure is intended to 
prevent is an alienation which, if permitted, would defeat claims legallv 
enforceable under the decree in cxeouiion of which the property alienated 
has been attached. Where a private alienation of attached property is 
made under such circumstances that it in no way interferes with the 
rights secured by his decree to the attaching decree-holder, s. 276 is no bar 
to such alienation. ABDUL RASHID v. Gappo LAL, 20 A. 421 = 18 A.W. 

N. (1898) 98 

(66) S. 279 — Execution of decree — A ttachment —Effect upon maintenance of attach- 

ment of order dismissing application for execution. — Where property has 
once been attached in execution of a decree, an order merely dismissing an 
application for execution, which order does not contain specific words 
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withdrawing the aUaohnieat and which is not an order declaring the de- 
cree incapable of execution, will not hive the eflect of raising the attach- 
ment, and if in appeal such order is set aside, the decree-holder will bo in 
the same position a? he was before and entitled to the full benefit of the 
attachment. THE BANK OK Ul’PER INDIA v. SHEO PUASAD, 19 A 492 
= 17 A.W.N. (1897) 124 

(67) Ss- 295, 295. 4-A — EjecMfioa of decree — Procedure — Act No. XII of 1881 

(jV.-IP'.P. Pent Act), ss. 170, 171, 172 — Civil and Revenue Courts. — Held, 
that the p^roceiure prescribed by s. 285 of the Cole of Civil Procedure, 
although it might be applicable as between Courts of Revenue of diflereut 
grades, could not be applied whore the conflict was between a Court of 
Revenue and a Civil Court. 

Hence, where the same property bad been attached both by a Court of Re- 
venue and by a Civil Court, but was first brought to sale by the Court 
of Revenue, it was held, that the purchaser at the sale hold in execution 
of the decree of the Court of Revenue took a good title as against the pur- 
chaser at the sale held in cxeoutioa of the decree of the Civil Court. 
RAGHUBAR DAYAL v. BANKE LAL, 22 A. 182 = 20 A SV N. (1900) 37 ... 

(68) S. 287 — Execution of decree — Misrepresentation of value in the proclamation 

of intended judiciedsale— Substantial injury xvithin themeaning of s. 311. — 
Thfi value of property of which the sale has been ordered in execution of a 
decree, when stated in the proclamation of the intended sale, is a material 
fact within sub-s. (e) of s. 287 of the Code of Civil Procedure. 

An under-statement of the value of the property having been made in such a 
proclamation, which was calculated to mislead bidders, and to prevent 
them from ofiering adequate prices, or from bidding at all and the sale 
having resulted in a pries altogether inadequate: — Held, that such mis- 
statement was a material irregularity in publishing or conducting the sale, 
although there might be no rule requiring publication of the value in that 
proclamation ; and that the special remedy, provided in s. 311, was appli- 
cable as substantial injury bid resulted. SaadaT.MAND Khan v. PHUL 
KUAR, 20 A. 412(P.C.)=2 C.VV.N. 550 = 25 I.A. 146 = 7 Sar. P.C.J. 380... 

(69) S. 291— See TRANSFER OK PROPERTY ACT (IV OF 1882), 20 A. 302. 

(70) Ss. 291, 310-A— Bee TRANSFER OF PROPERTYACT (IV OF 1832), 19 A. 205. 

(71) S. 293— See EXECUTION OF Decree. 19 A. 22. 

(72) S. 294 — Application by the decree^holder for leave to bid at a sale in exe- 

cution of his decree— Liniitaiton— Act No. XV of 1877 [Limitation Act), 
sch. II, art. 179 (4) — Execution of decree. — Held, that an application for 
leave to bidat a sale in execution under s 294 of the Code of Civil Proce- 
dure is an application to take seme step in aid of the execution of the 
deoree within the meaning of art. 179 (4) of the second schedule of the 
Indian Limitation Act. 1877. DALEL SINGH v. UMRAO SINGH, 22 A. 399 
= 20 A.W.N. (1900) 129 

(73) Ss. 294, 317— Indian Trusts Act [No. II of 1882), ss. 82, 88— Pnrc/mse by 

alleged agent of decree^holder at sale in execution. — Certain decree-holders 
(appellants) were refused permission to purchase at the sale in execution, 
and subsequently the defendant, alleged by the decree-holders to be their 
agent, but of whose general duty the making of such purchase was not a 
part, purchased the property and got his name entered in the sale certi- 
ficate. The decree-holders beariug of the purchase, supplied the purchase- 
money, ratified the purchase, and agreed to take a conveyance of the 
property after confirmation of the sale On the refusal of the defendant 
to execute the conveyance, the decree-holders sued for a declaration that 
they were the real purchasers and for possession of the property. 

Held that under such ciroumstanccs the second paragraph of s. 317 of the 
Code of Civil Procedure, did not exclude the application of the first para- 
graph of that section, 

Held, further that ss. 82, 88 of the Indian Trusts Act (No. II of 1882) did not 
apply. GANGA BAKSH V. RUDAR BINOH, 22 A. 434 = 20 A.W.N. (1900) 

152 

(74) S. 310 A— Bee APPEAL, 19 A. 140- 
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(75) S- 311 of decree — Sale in execution—Sale without previous 

attachment — Material irregularity. — Held, that the absence of an attach- 
ment prior to the sale of immoveable property in execution of a decree 
amounts to no more than a material irregularity, but is not sufficient, 
unless substantial injury is caused thereby, to vitiate the sale. Sheodh- 
YANv. BHOLANATH, 21 A. 311 = 19 A.W’N. (1899)84 ... 907 

(76) Ss. 311, 312 — Execution of decree — Sale in execution — Application to set 

aside sale --Court limited to grounds mentioned in s. 311, — A Court to 
which an application under s, 311 of the Code of Civil Procedure, to set 
aside a sale held in execution of a decree, is made« is limited to the ground 
set forth in that section. If the Court fails to find both a material irre- 
gularity in publishing or conducting the sale together with consequent 
loss to the applicant, it is bound to dismiss the application and confirm 
the sale. It cannot set aside the sale upon other grounds not pleaded by 
the applicant, HarBANS Lal v. Kundan LAL, 21 A. 140=18 A.W.N. 

(1898) 212 ... 799 

(77) Ss. 311, 312— See EXECUTION OP DECREE, 22 A. 168. 

(78) 5s. 312 and 320 — Act No, VII of 1338, ss 30 and 55 — Execution of decree — 

Decree transferred to Collector for execution— Suit by auction-purchaser to 
confirm a sale which had been set aside by the Collector. — At a sale of 
ancestral property held by a Collector executing a decree transferred to 
him under s. 320 of Code of Civil Procedure, the plaintifis, decree holders, 
were the auction-purchasers. On the application of the defendants, 
judgment-debtors, the sale was set aside by the Collector. Thereupon 
the plaintiffs, decree holders, auction-purchasers, filed a suit for a declara- 
tion that the auction sale was a valid one and that the order of the 
Collector setting it aside was ineffectual. Held, that such a suit was 
maintainable. SHIAM BehaRI LAL v. RuP KISHORE, 20 A. 379 (F.B.) 

= 18 A.W.N. (1898) 81 ... G03 

(79) 5.316 — Sale certificate — Title of auction-purchaser who has not obtained a 

certificate — Execution of decree, — Although the auction-purchaser at a sale ' 
held in execution of a decree may not obtain a full title until a certificate 
has been granted, this must not be considered as necessarily destroying 
any lesser interest which arises by reason of general equitable princi- 
ples. CHIDDO V. PIARI LAL, 19 A. 188= 17 A.W.N. (1897) 14 ... 124 

(80) 5. 317 — Benami transaction— Suit against heir of certified purchaser — 

Interpretation of Statutes. — Held that s. 317 of the Code of Civil 
Procedure would not preclude a suit against a person who claimed title 
through the certified purchaser based on the allegation that the certified 
purchaser was not the real purchaser, but only purchased benami for the 
person through whom the plaintiff claimed. SiBTA KUNWAR v. BHAGOLI, 

21 A, 196=19 A.W.N. (1899) 30 

(81) 5. 317 — Execution of decree — Sale in execution — Benami purchase— Suit by 

creditor on the ground that the certified purchaser is not the real purchaser 
— Hindu law— Pious duty of son to pay his father's debts. — Beld, that the 
provisions of s. 317 of the CoJe of Civil Procedure are subject to no limita- 
tion other than such as is contained in the section itself, namely, that 
the suit the maintenance of which is prohibited by that section should be 
(1) brought against a certified purchaser and (2) based upon the ground 
that the purchase was made on behalf of a person other than the certified 
purchaser. The question of who the plaintiff may be is not material. 

KisHAN Lal V. Garoruddhwaja Prasad Singh, 2i a 238=i9 a.W. 

N. (1899) 42 

(82) S. 317— See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 21 A. 29. 

(83) 5s. 318, 319 — Execution of decree — Limitation— Suit for possession of pro- 

perty purchased at auction sale in execution of a decree— Effect of formal 
possession in saving limitation. — Whore possession of property purchased 
at auction sale in execution of a decree is formally given by the Court 
under s. 318 or s. 319 of tlie Code of Civil Procedure, although the actual 
possession may remain with the judgment-debtor, the date of the granting 
of such formal possession forms as against the judgment debtor a fresh 
starting-point for limitation in respect of a suit for possession of tbe pro- 
perty sold brought by auction purchaser or his representative. MangLI 
PRASAD V. DEBI Din, 19 A. 499 = 17 A.W.N. (1897) 127 
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(84) S. 319— ^x^cttiion of decree — Possession — Formal pos.session — Effect of formal 

possession as agaii^t a third person other than Ike judgment dr.btor. — Held, 
that whatever might be the effect of the delivery of formal possession 
under s. 319 of the Code of Civil Procedure as against the judgment-debtor 
himself, such formal delivery of possession will not take effeot as actual 
possession as against a purchaser of the rights of the judgmont-dobtor who 
has previously obtained actual possession NaRAIN Das v. Lalta 
Prasad, 2l A. 269=19 A.VV.N, (1899) 56 

(85) Ss. 320 and 32'2-A — Decree transferred for execution to Collector — Collector 

not authorized to hear objections to exectition of decree so transferred . — 
Ilfld that where a decree for money has been transferred for execution to 
the Collector under the provisions of s. 320 of the Code of Civil Procedure, 
the Collector is not authorized under s. 3i2-A to hear any objection by 
the parties interested in the property advertised fur sale to the sale of that 
properly, nor is it any part of the Collector's duty to decide whether the 
property has or has not been properly attached. ONKAR SINGH v. 
Mohan Kuar. 20 a. 428 = 18 A.W.N. (1898) 96 

(86) S. S'26— Execution of decree — Limilatton- Execution as to immoveable pro- 

perty of judgment-debtor stayed by reason of such property being in charge of 
the Collector. — The pl-tmtiffs obtained in 1874 a decree for naooey against 
the defendant. In 1879. by an order under s. 326 of the Code of Civil 
Procedure, the immoveable property of the judgment debtor was placed 
under the manageraeot of rbo Collector. Before this order made, and 
during the period when the judgraent debior's property was in charge of 
the Collector, various applications for execution were made by the 
decree- holders. Finally, in 1896, about ten years after the last preceding 
application, the decree-holders applied for execution of their decree shortly 
alter the property bad been released by the Collector. Held that as 
regards the immoveable property of the judgment-debtors, against which 
execution was sought, the application was not barred by limitation, inas- 
much a.s the decree-holders had no remedy by execution acaiiist that 
property until the Collector's management had ceased. GiRDHAR DAS 
V. Har Shankar Prasad, 20 a. 383 = 18 A.W.N. (1898) 82 

(87) S- S^b'^Executwn of decree — Suit by unsuccessful auction-purchaser for a 

declaration of right and for possession— Court- fte — Act No. VII of 1870 
(Court Fees Act), s. 7. — A purchaser of property at a sale hold in execution 
of adecree obtained formal pos.-ession, but whs resisted in obtaining actual 
possession by a person, who claimed to bo the owner in possession of the 
properly. An application made by the auction purchaser under s. 335 of 
the Code of Civil Procedure was rejected, and the auction-purchaser accord- 
ingly filed a suit against the person in possession claiming a declaration 
of his rigbtto tbeproperty, and to be put in actual possession thereof. Held, 
that such a suit was properly stamped with a Court-fee stamp of Rs. 10. 
PIRYA Das v. VILAYAT Khan, 22 A. 394 = 20 A.W.N. (1900i 119 

(88) Ss 344. ei^e(\(\--lnsolvency-- Application for adeclaratlonof insolvency showing 

that applicant has assets apparently in excess of his liabilities — Burden 
of proof. — It does not follow that because a person has as.sets of a nominal 
value in excess of bis liabilities be is not entitled to be declared an insol- 
vent. But where a person applies to be declared an insolvent aud shows 
in bis statement that bis assets exceed his liabilities, be must show also 
th.at by tbe sale of bis interests or other realization of bis assets a sum 
would not be secured which would enable him to pay his debts in full. 
BaLDEO Das v. SUKHDEO das, 19 a. 125 = 16 A.W.N. (I896i 197 

(09) Ss- 344 et seqq — Insolvency — Holder of decree on mortgage not entered anwngsl 
the scheduled credUors— Decree-holder not debarred from executing his 
decree.— Held that a judgment-creditor bolding a decree for sale upon a 
mortgage against an insolvent judgment-debtor will not, by reason of 
his debt not having been scheduled in tbe insolvency proceedings, lose 
bis right to execute bis decree. SHEORAJ SlNOH v. GAURl SAHAI, 
21 A. 227 = 19 A.W.N. il899) 45 

(90) S. 357 — Insolvency— Execution of decree — Litnifafion.— Section 357 of the 
Code of Civil Procedure provides a limitation of its own and in substi- 
tution for the limitation provided for the execution of decrees by tbe 
Indian Limitation Act, 1877- LaLMAN v. GOPI NATH, 19 A. 144 = 17 
A.W.N. (1697) 18 
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(91) S. 365— See Hindu Law— Widow, 20 A. 341. 

(92) Ss. 368, 582. 591 — Abatement of Appeal — Order or decree — Order as to abate- 

ment of appeal embodied in the judgment and decree — Rules of the Court, 

r. 9. — Where one of four respondents (plaintiiSs) in the lower appellate Court 
died, and no application was made within six mouths to put the legal 
representative on the record, and in the application that eventually was 
made the wrong person was named as legal representative: Held, the 
appeal was one where the right to appeal did not survive against the 
surviving respondents, but against them and the representatives of the 
respondent who bad died. Under the circumstances s. 368 read with 
S.582 of the Code applied, and the proper order was to have directed the 
suit to abate : Held, further, that where the order of the lower Court 
as to abatement was embodied in judgment and decree, objection was pro- 
perly taken thereto by way of second appeal against the decree. HEM 
KUNWAR V. AaiBA PRASAD, 22 A. 430 = 20 A.W.N. (1900) 136 

(93) S. 372— See APPEAL, 19 A. 142. 

(94) Ss. 372, Appeal — Devoluticni of interest pending appeal— Array of par- 

ties in appeal . — By virtue of the first portion of s. 582 of the Code of Civil 
Procedure, s 372 of the Code applies to appeals in cases of assignment, 
creation or devolution of any interest pending the appeal otherwise than 
by death, marriage or insolvency. In the matter of the petition of 
DURGA Prasad, 22 A. 231 = 20 A.W.N. (1900) 79 

(95) Ss. 372 and 582— Parties to an appeal— Attaching creditor of decreeholder seeking 

to be brought on to the record as a respondent.— Held, that a creditor of a 
decree-holder who had attached the decree pending an appeal against it 
was not entitled to be made a party respondent to the appeal under 
ss. 372 and 582 of the Code of Civil Procedure. Ohail Behari LaL v. 
RAHMAL Das, 20 a. 38 = 17 A.W.N. (1897) 194 

(96) Ss. 372, 588 — Assignment pending suit — Application by assignees to be allow- 

edto appeal against the decree — Order rejecting application— Appeal. — A 
defendant, pending the suit, made an assignment of bis interest there- 
in. No application was made by the assignees or the assignor to have the 
assignees brought on the record, and the suit was decided ex parte to the 
detriment of the assignees. The assignees filed a memorandum of appeal 
claiming that they were entitled to file an appeal under the circumstances 
set forth in their memorandum. The Court, apparently treating this 
memorandum as an application under s. 372 of the Code of Civil Proce- 
dure, dismissed it. Held, that an appeal would He from this order of 
dismissal as from a decree. MOTiRam v. KUNDAN LaL, 22 A. 380 = 20 
A.W.N. (1900) 125 

(97) 8. Q96— Execution of decree — Powers of Court executing a decree for parti- 

tion. — Held, that a Court has no power under s. 396 of the Code of 
Civil Procedure to order its amin to cause a wall to be built separating 
portions of properly of which partition has been decreed. SOHAN Lal v 
HAEDEO SAHAI. 19 A. 194 = 17 A.W.N. (1897) 16 ..1 

(98) S. 396 — Sttit for partition — Nature of decree in such suit — Act No. XV of 

1877, sch. ii, art. iQ^—IAmitaiion — Execution of process for enforcing 
the judgment — Civil Procedure Code, s. 108 — Application to set aside 
a decree passed e's. pMte. — The action of an amin appointed under s. 396 
of the Code of Civil Procedure in a partition suit to demarcate the shares 
assigned to the respective parties to the suit is not the executing of a 
process for enforcing the judgment within the meaning of art. 164 of 
the second schedule to the Indian Limitation Act, 1877. 8HAH MUHAM- 
MAD KHAN V. HANWANT SINGH, 20 A. 311 = 18 A.W.N. (1698) 45 

(99) a. 396— See ACT IV OF 1893 (PARTITION), 21 A. 409. 

(100) Ss. 406. 407 — Application for leave fo sw tn forma pauperis — Applicant to 
make out that he has a good subsisting cause of action . — Clause (c) of 

s. 407 of the Code of Civil Procedure does net refer solely to a question 
of jurisdiction, but the applicant must make out that he has a good sub- 
sisting prima facie cause of action capable of enforcement in Court and 
calling for an answer. KAMRAEH NATH v. SUNDARNATH, 20 A. 299 = 18 
A.W.N. (1898) 36 
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pinpBris-Dacree^Appeal - 
Beld thit no appeal will lie from an order rejecting an application for 

t^^ta The Secretary op St\te for 

INDIA IN CoUNCir, V. JiLLO. ‘21 A. 133 (F.B.) = 13 A.VV.N. (13J31 20l 

(102) S. 410— Soo Suit, 20 A. 4io. 

(103) S. 413— Soo Civil Procedure Code, 189-2, 21 a. 359. 

(104) S. m -Company -’Corporation -Unincorporated society— Form of suit 

— Tbe corporation contemplated by the Codo of Civil Procedure is a cor- 
poration as known in English Law. that ie. a corporation created with 
tfap express consout of the Sovereign, or of such antiquity that the consent 
of the Sovereign may be presumed. 

In a suit by unregistered and unincorporated society the names of the inom- 
bors of the company must be disclosed. If chis is not done, and if the 
society is neither a oorpneation nor a company authorised to sue or be 
sued m the nim** of an oflicsr or of a trustee, so as to make the provisions 
of tbe Code of Civil Procedure, s. 435. applicable, the plaint is a bad plaint, 
PANCHAITI AKHARA, Ac. V. GauRI KuAR, 20 a. ]G7 = 18 A.'.V.N. (1993) 

» • • 

(105) S. iiO— Guardian and minor — Swif brought on behalf of a minor by a person 
Other than the minor’s certificated guardian.— a suit was filed on be- 
halfoftwominors. bya person who was oob tbe certificated guardian of the 
minors, there being a guardian duly appointed by a competent Court 
inexistence at the time, it was /i?fd that the suit w.is wrongly brought 
having regard to s. 440 of the C ide of Civil Procedure, and that 
the plaint should have been returned for amendmenr., and that the 
defect in tbe form of tbe suit was nob cured by the fact, if it was one. that 
tbe person appearing tberoin as guardian of the mimrs was the karta nf a 
joint Hindu family of which all the plaintiffs were members SH\M 
Krishna v. R\.\i Das, 20 A. 162 = 18 A.W.N, (IROS), 9 

(106) Ss. 440 et seqq— Lunatic— Act No. XXXV nf 1958 -Lunnfic, not adjugded 
to be so.may sue through a next friend or defend through a guardian ad litem. 
—The provisions of Chapter XXXI of the Code of Civil Procedure are not 
exhaustive, and where a person is admitted or has been found to be of 
unsound mind, although he has not been adjudged to be so under Act 
No. XXXV of 1859. or »)>• aoy other 1-iw for the time being in force, he 
should, if a plaintiff, bo allowed to sue through his next friend, and the 
Court should appoint a guardiau ad litem whore he is a defendant 
NABHAU KHEN v. Sita. 20 A. 2=17 A.W.N. (1697) 155 

(107) S. 462— Compromise on behalf of a minor— Suit to set aside comoromise as 
having been entered into ivUhout the leave of the Court. — Where the 
guardian ad (item of certain minors assented on their behalf to a com- 
promise, which comprimise was accepted by the Court, and a decree pass- 
ed thereoo. and was found not to be prejudicial to the interests of the 
minors ; it was Ae/d that tbe minors could not, after the decree based 
upon tbe compromise had become final, succeed in a suit to set it aside 
on tbe sole ground that the Court had no‘. ptevioualv given le-ave to tbe 
guardian to enter into rhe compromise. AMAN SiNGK v. NARAIN SINGH 
20 A. 98 = 17 A.W.N. (1897) 205 

(108; S. 496— Temporary injunction— "Other injury." —Held, that the words 
“ or other injury " in s. 493 of the Code of Civil Procedure do oot include 
acts of trespass upon property. DARAB KUAR v. GOMTI KUAR. 22 A. 449 
= 20 A.W.N. (1900) 170 

(109) S. 605— Criminal Procedure Code, s. 146— Order of Magistrate for mainten- 
ance of possession no bar to the appointment of a receiver by a Civil Court . — 
Tbe fact that there exists in respect of any immoveable property an order 
of a Magistrate passed under s. 145 of tbe Code of Criminal Procedure is 
no bar to tbe exercise by a Civil Court of the power conferred on it by 
B. 505 of the Code of Civil Procedure of appointing a receiver in respect of the 
same property. BARKAT-UN-NISSA v. ABDUL AZIZ. 22 A. 214 = 20 A W 
N. (1900)22 

4110) S- 516— idraard — Decree passed on award filed in Court without notice of 
its filing having be on sent to the portios— Revision. — Held, that it was a 
good ground for revision of a decree based upon an award filed in Court 
that no notice of the filing of the award was given by the Court to the parties 
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»s required by s. 516 of the Code of Civil Procedure, even though the 
.‘Applicant in revision might have received information aliunde that the 
award bad been filed. CHATARBUJ DaS v. GANESH RAM. 20 A. 474 = 18 
A.W.N. (1898) 132 

(111) Ss. 522, 526— See CONTRACT ACT (IX OF 1872), 22 A. 224. 

(112) S- 539 — Jurisdiction — Suit for n declaration that a certain piece of land is 
a grave-yard. — Held that a suit for a declaration that a certain piece of 
land was a grave-yard dedicated to the use of such persons as had no grave 
yards of their own, and asking the Court to appoint a mutawalli and settle 
a scheme for the management of the grave-yard, was not such asuit as fell 
within the purview of s. 539 of the (jode of Civil Procedure. Muhammad 
ABDULLAH KHAN v. KaLLU, 21 A. 187 = 19 A.W.N. (1899) 18 

(113) S. 539 — Trust— Suit for removal of trustee — Parties— Alienees of trustees 

not necesso.ry parties. — A suit may properly be brought and a decree made 
under s. 539 of the Code of Civil Procedure for the removal of a trustee. 

In such a suit as above it is not necessary to make the alienees from the 
trustee defendant parties to the suit. HUSENI BECAM v. THE COLLECTOR 
OFMORADABAD, 20 A. 46=17 A.W.N. 11897) 210 

(114) S. 539 — Trust — Suit to compel trustees to account — Court tee — Act No. VII 
of 1870 [Court Fees det), sch. li, art. 17, cl. (viJ — Suit for removal of 
trustees. — The mere fact that the plaintiffs in a suit under s. 539 of the 
Code of Civil Procedure may ask for an account to be taken from the 
trustees and that the trustees may be compelled to refund moneys alleged 
to have been misappropriated by them, does not take the ca<e out of the 
purview of art. 17, cl. 'vi) of the second schedule to the Court Fees Act, 
1870, and render the plaintiffs liable to pay an ad valorem Court fee on 
that part of their plaint. 

A suit for the removal of an old trustee who has committed a breach of 
trust and for the appointment of new trustees may properly be brought 
under 8. 539 of the Code of Civil Procedure. GlRDHARI LAL v. RAM 
LAL, 21 A. 200 = 19 A.W.N. (1899) 32 

(115) S. 539- See COURT-FEES ACT (VII OF 1870), 19 A. 60. 

(116) S. 544 — Appeal— Ground of appeal common to all the judgment-debtors — 
Reversal or modification of the decree ns against all on appeal by one only. 

— Section 544 of the Code of Civil Procedure does not enable an appellate 
Court to decide, upon a ground which itoonsiders to be common to all 
the defendants, an appeal preferred by one only of such defendants and to 
reverse or modify the decree of the Court below in favour of all the defend- 
ants, unless the lower Court has proceeded upon a ground common to all 
the defendants. It is only when the decree appealed against has proceed- 
ed upon a ground common to all tbe defendants, that is, wbeo the Court 
below has made a decree against several defendants upon a finding 
which applies equally to all of them, that under s. 544 any one 
of the defendants may appeal against the whole decree and the appel- 
late Court may reverse or modify that decree in favour of all the 
defendants. PURAN MAL v. KrANT SINGH, 20 A. 8 = 17 A.W.N.* (1997) 
J54 

(117) S. 544 — Decree proceeding upon ground common to several defendants — Decree 

upset m appeal, but restored on appeal by one only of the defendants— 
Fxecutian for costs by other defendants — Appeal — Decree lobe executed 
when there has been an appeal. — A suit brought against several defendants 
was dismissed with costs. Tbe plaintifis appealed and the case was re- 
manded to tbe Court of first instance under s. 562 of the Code of 
Civil Procedure. One of tbe defendants appealed against tbe order of 
remand to tbe High Court, which set aside tbe order of remand and 
restored tbe decree of tbe first Court. 

SeW, that the decree of the first Court being restored in its entirety, the defend- 
ants who had not appealed were entitled to take out execotion of ihat 
decree for the costs awarded to them by it, n.>twitbstandiog that they 
were not parties to tbe decree of tbe Sigh Court. MUL CHAND v. RAM 
BATAN. 20 A. 493 = 18 A.W.N. (1898) 121 

(118) Ss. 566. 5b%— Appeal— Dismissal of appeal— Default of appearance.— 

on an appeal being called on for hearing the vakil who held the brief for 
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the Hppoltanc aUtecl that he was unable to argue the case, the fact being 
that the brief had come into bis hands too Ute for him to prepare him 
self iQ the case, and the appeal was in cousequeuce dismissed, it was held 

„ appsarauce. CHIRANJI Lal 

V. IvUNDAN LAL. '20A. ‘291=18 A.W.N. (1893) 35 

(119) Ss. bbii and 558— Application to restore an appeal dismissed ex parte — Evi- 
dence —Practtce.— When an application is made to restore an appeal which 
hi\s been dismissed ex parte for default of appearance, the applicant must 
produ.'c Hli his uviJoooe in support of the application before the Court to 
which It is made, If be d jcs not do so and th.? application is dismissed, 
he cannot be allowed to supplement such evidence m a Court of appeal on 
appeal from the order dismissing his application. Muzaffar ali 
Khan v. Kedau N.ATH, 20 a. 266-18 A.W.N. (1898) 34 


(120) S. 561— Lsf/ers Paitnt — Appeal-Objections filed by' respondent. — Held 
that s. 5Gl of the Code of Civil Fr.);edare is not appliciMlo to appeals 

under s. 10 of the Letters Patent. Kausadia v.GULAB Kuar 21 a 297 
= 19 A.W.N. (1899) 72 


(121) S. 562— Pee Civil Procedure Code. 1882. 2i a. 291. 

(122) S. 562— See Letters Patent, 2i A. 178. 

(123) Ss. 562— 564— See ACT XIV OF 1874 (SCHEDULED Districts), 22 A. 405, 

(124) Ss. 562— 588— dppeof from order of an appellate Court - Bigh Court bound 
by findings of fact of the Court below. — In an appeal from au order nf an 
appellate Court the High Court is bound to accept, as in a second appeal 
from a decree, the findings of fact arrived at ny the lower appellate 
Court. TIKA.RAM V, SHAMA ChaU.AN, 20 A. 42=17 A.W.N. (1397) 195 

(125) S. 583— Execu/ion of decree— Resiitution of an advantage obtained by virtue 
of a decree subsequently reversed on appeal.— The holder of a decree of 
the High Court for costs assigned bis rights under that decree. The 
assigoee ciUSid his name to be brought on to the record as transferee in 
place of the decree -holder, and he, and after him bis legal repr«.-.seutative, 
executed the decree against the judgment-debtor. The decree was appeal- 
ed to the Privy Council, but the assignee was not a party to the record in 
th It Court. The Privy Council reversed the decree. Thereupon the suc- 
cessful plaintia applied under e. 583 of the Code of Civil Procedure to 
obtain restitution from the representative of the assignee of the amount 
realized in execution of the decree of the High Court, Held that, whether 
or no the amount realized by the a-ssignee was recoverable by suit, if. was 
not recoverable by proceedings under a. 583 of the Cole, inasmuch as the 
aseiguee was nopirtytothe d-icree of the Privy Council, BHAGWATI 

Prasad V. Jamna Prasad, 19 a. 136 = 17 a.W’n. (1897) 6 


026) S. 588— ‘Restitution of b^n-*fU obtained under a decree subsequently reversed 
in appeal— Interest allowable on amount so recovered. — Where, in conso- 
quetice of a decree having been reversed on appeal, the decree-holder is 
emitted to recover under s. 533 of the Code of Civil Procedure any sum 
which before such decree was reversed he bad been obliged to pay in exe- 
cution of that decree, such decree-holder is entitled also to receive interest 
on the amount so recoverable PHULCHAND v. SHaNKAR SarUF, 20 
A. 430=18 A.W.N. (1898) 100 


(127) S. 583 — Restoration of benefit obtained under a decree which has been subse- 
quently reversed in appeal— Interest —Mesne profits. — Held, chat r person 
who is entitled under s. 583 of the Code of Civil Procedure to the restora- 
tion of a benefit of which he has been deprived by reason of a decree which 
has been subsequently reversed in appeal is entitled, if the thing to be 
restored is monev, to interest for the time during which he has been 
deprived of the use of it, or, if the thing to be restored is land, to mesne 
profits for the time during which he has been kept out of possession. 
HARDAT V. IZZAT-UN*NISSA, 21 A. 1 = 18 A.W.N. (1898) 153 

(128) S. 586 — Suit of the nature cognizable in Courts of Small Causes— Act 
No. IX of 1887, 5. 15. — Held that a suit to recover from a decree-holder 
money paid as the' price of property sold in execution of a decree as the 
property of the judgment-debtors, on the ground that the judgment- 
debtors had DO saleable interest In the property, is a suit of the naturo 
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cognizable in Courts of Small Causes within the meaning of s. 586 
of the Code of Civil Procedure. MakuND Ram v. BODH Kishen, 20 A. 

80 = 17 A. W.N. (1897) 198 ... 410‘ 

(129) s. 5S6— See ProvincialSmall Cause Courts (IX OF 1887), 20 a. 480. 

(130) S. 588 (24) — Appeal from order made under s- 485 — Remand — Such 
order of remand not appealable — Civil Procedure Code, s. 562. — Held, 
that no appeal would lie from an order of remand made under s. 562 
of the Code of Civil Procedure when such order was itself made in an ap- 
peal under s. 588 from an order under s. 485 of the Code. JHANDAY 

Lal V. SARMAN LAL, 21 A. 291 = 19 A. W.N. (1899) 68 ... 894 

(131) S. 591 — Appeal — Appeal from decree in suit, the grounds of appeal being 
solely directed against an interlocutory order in the suit- — Held, that no 
appeal would lie where, the appeal being ostensibly against the decree in 
thesuit, the grounds of appeal were solely directed against an interlocutory 
order passed in the suit. SHER SINGH v. DlWAN SlNQH, 22 A. 366 = 20 

A. W.N. (1900; 109 ■ ... 1277 

(132) S. bQQ— Appeal to Her Majesty in Council — Decree a-Qirming the decision 
of the Court immediately below — Decree dismissing an appeal to the 
High Court for default of prosecution. — Held that a decree of the High 
Court dismissing an appeal for want of prosecution — the appellants not 
having supplied their counsel with materials upon which to argue the 
appeal when it was called on for hearing — was a decree Affirming the deci- 
sion of the Court immediately below, within the meaning of s. 596 of the 
Code of Civil Procedure. BENI RAI v. Ram LAKHAN Rai, 20 A. 367 = 18 

A. W.N, (1998) 77 ... 595- 

(133) 8. 596 — Appeal to Her Majesty in Council — Substantial question of law — 

Swccessio?i certificate not produced at the proper time — Act No. VII of 1889 
{Succession Certificate Act), s. 4. — The representative of a decree-holder 
applied for execution of a decree without producing before the Court a 
certificate of succession as required by Act No. VII of 1889, s. 4. The 
Court to which the application was made granted execution. The judg- 
ment-debtor appealed to the High Court, by which the order of the lower 
Court was sustained upon production before it (the High Court) of the 
necessary certificate of succession. Held that an objection that the said 
application for execution was improperly granted by reason of the non- 
productiou of the succession certificate! 'before the lower Court did not 
raise a “ substantial question of law '* within the meaning of s. 596 of the 
Cede of Civil Procedure, so as to warrant the High Court in granting leave 
to appeal to Her Majesty in Council. SHUJA ALl KHAN v. RAM KUAR, 

20 A. 118 = 17 A. W.N. (1897) 220 ... 436 

(134) S. 622— ‘Revision — Discretion of Court in exercising revisional powers— 

Civ. Pro. Code, ss. 623 et seqq— BetJieio of judgment. — A Munsif granted a 
review of judgment on a ground which was no ground in law for grant* 
irg a review, but his order in review had the effect of making the decree 
in the suit a right decree instead of a wrong decree. The District Judge 
allowed an appeal from that order on grounds which, having regard to 
8. 629 of the Code of Civil Procedure, were not open to him. On an applica- 
tion for revision of the Judge's appellate order it, was held that the proper 
course was to set aside only the District Judge’s order .and to leave stand- 
ing the order of the Munsif granting a review of judgment, which order, 
though wrong in principle, was. it appeared, right in its results. ABDUL 
SADIQ V. ABDUL AZIZ, 21 A. 152 = 19 A. W.N. (1899) 1 ... 80 

(135) 8. 622 — Revision — Erroneous decision on point of limitation. — The fact that 
a Court having power to decide whether or not a certain matter was 
barred by limitation wrongly decided that it was not barred, and 
proceeded to deal with it affords no ground for revision under s. 622 
of the Code of Civil Procedure. SuNDAB SINGH v. DORU SHANKAR, 

20 A. 78 = 17 A. W.N. (1897) 168 ... ^ 

(136) S. 622~See PROVINCIAL SMALL CAUSE COURTS ACT (IX OF 1887), 21 
A. 69. 

(137) S. 623— See ACT XII OP 1881 (N.W.P. Bent), 19 A. 622. 

<13B) Ss. 628 et aeqq^Qee CiVlL PROCEDURE Code. 1882, 21 A. 152. 
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Civii Procedure Code (Act Vti of 1888) (Amending Act). 

Ss. 30 aod 65— See CIVIL Procedure Code, 1882, 20 A. 379. 

Ciub. 


S'LnJ'r .o' “ of a contract entered 

>^m6erso/ the Club.- Held the secretary 
of a Club could not, unles.q he apecially accepted a per>onHl liability, be sued 

Cl Jriv^ h”“ into on behalf of the members of the 

office; nor could the members of a Club 
collectively be sued through their Secretary as their representative. THE 
N.W.P. CLUB V. SadullaH, 20 A. 497=18 A.W.N (1S9H) 133 

Coercion. 


See Contract act iix op 1872), 22 a. 224. 

Commitment. 

See ACT I OF 1378 (OPIUM), 19 A. 465. 

Common Gaming House. 

See ACT IIIOF18G7 (GAMBLING), 19 A. 311. 

Company. 

(1) Suit against unregistered Comoani/ - Form of suil—Parties —Where a 

company is not registered under Act No. VI of 1382. a plaintiff bringing a 
suit against such company must make each individual member of the 
company a defendant to the suit, and he cannot escape from this obliga- 
tion by stating lu his plaiut that he has been un.tble discover who the 
individual members of the company are. Ganesha SINGH v MUNDI 
Forest Company, 2i A. 346 = 19 a. W.N. (1899) 123 

(2) See act VI OF 1882 (Companies), 22 a. 410. 

(3) See Civil Procedure Code, 1832, 20 A. 167. 

(4) See Contract, 21 a. 209. 

(5) See Stamp Act |I of 1879), 22 A. 131. 

(6) See Transfer of Property act (Vi of 1832», 20 a. i26. 


Complaints. 

(1) See ACT XV OF 1883, (N.W.P. aNd Oudh MUNICIPALITIES), 22 A, 123. 

(2) See Criminal Procedure code, 19 a. 73, 22 a. lOG. 


Compromise. 

See Civil Procedure Code. 1982. 20 a. 98. 


Page 


929 


Confession- 

(1) See Criminal Procedure Code. 22 a, 445. 

(2) See Evidence, 20 a. 133. 

Construction. 

(1) 0! document -A loard—Aiuard of the nature of a family settlement directing 

an a7inuUy to be paid “ ta haxyat walidatn." — An award drawn by an 
unprofehsional arbitrator in India is not to be construed according to the 
same principles as an award settled by ciunsel or a solicitor in England, 
but in accordance with whit may reasonably be supp.osed under the 
circumstances of the case to have been the iiiicutions of the arbitrator. 

Where an award, which was of the nature of a family settlement between 
a father, mother and son of certain property which bad been given by 
the father to the mother in lieu of dower and then by the mother to the 
son. directed that a certain annuity should be paid out of the property 
to the father aod mother " ta haiyat walidain" it was held that 
the annuity was to be paid during the joint lives of the father and 
mother aod also during the life of the survivor ABDUL Ma.IID Khan 
V. KADRI BEOAM, 20 A. 245 = 18 A.W.N. (1898) 34 

(2) Of document— Grant of land— Presumption as to boundaries where grant is 

described as bounded by a river or a road— Meaning of “river," — If land 
adjoining high-way or river is granted, the half of the road or the half of 
the river is presumed to pass, unless there is something either in the lan- 
guage of the deed or in the nature of the subject-matter of the grant, or in 
the surrounding ciroumstances, suffioieot to rebut that presumption ; and 
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this, though the measurement of the property which is granted can be 
satisfied without inclading half the road or half the bed of the river, and 
although the land is described as bounded by a river or a road, and not- 
withstanding that the map which is referred to in the grant does not 
include the half of the river or the road. And this rule of construction 
cannot be departed from merely because it is shown that it would have 
been to the interest of the grant or to retain half the bed of the 
river. This rule of construction applies equally whether the subject-mat- 
ter be a grant from the Crown or a subject. Balbir SINGH v. THE 
Secretary OP STATE for India in Council, 2‘2 A. 96 = 19 A.w.N. 

(1899) 194 ••• 1093 

(3) Of docinnent — Lapse to the British Government of n foreign State in ceded 

terrxiory— Grant of lands therein — Construction of official correspondence — 

Obari, or abatement of revenue on the estate. — The State of Jalaun, in the 
territory ceded in 1804 by the Peishwa, lapsed in 1840 to the British 
Government. Before the lapse the lands now in suit belonged to the chief, 
and were in the hands of managers on his behalf. The last manager, the 
ancestor of the present parties, remained, after 1840, in possession of the 
estate till bis death in 1890, having been continued therein forlife in 1852. 

In 1867 the Government directed the oontiouance of the entire estate to 
“the loyal members of his family.” 

ffeld, that no proprietary interest in the estate had been shown to have be- 
longed to the ancestors when Jalaun was a principality : that all that 
could bo claimed by the defendants was derived from the Government 
which, after the lapse of the Stale, bid the right at their discretion to 
control the descent of the estate, and bad exercised this discretion. There 
had been no formal aanad; but on the true construction of the o£Qoial cor- 
respondence, as to which the Courts below bad differed, the Government 
first continued the possession of the ancestor for life, and afterwards con- 
ferred the inheritance, as to one moiety of the estate, upon the defendant, 
who was one of the sons of the original holder, and, as to the other moiety 
of the estate, upon the plaintiffs, who were the four brothers of the 
defendant, then living. The claim made by the plaintiffs, having been 
founded oo a different title, was dismissed by the High Court. But this 
dismissal was accompanied by adeclaratidn that the above grant had been 
made. This was now altered into a declaratory decree to the same effect, 
with the direction that inquiry be made as to who were entitled to the 
plaintiffs’ moiety, and further directions were reserved. 8RI MahanT 
GOBIND RAO V. SITA RAM KESHO, 21 A. 63 (P.C.) = 2 C.W.N. 691 = 26 
I.A. 196 = 7 Sar. P.O.J. 370 ... 744 

(4) 0/ docwwienf— Wajib-ul-arz — Pre-empfion.— By the clause in a wajib-ul-are 

which related to pre-emption it was provided as follows : — 

“ When any co-sbarer wishes to make a sale or mortgage of his share, it is in- 
cumbent on him to do so. first, in favour of a near co-sharer, next, in favour 
of a co-sharer of his thofc and lastly, in favour of a co-sharer of another ihok, 
at the rate of Rs. 20 per bigha of cultivated land and Rs. 5 per bigha of 
wasteland, If none of these take it, then he may transfer it to an out- 
aider. If any co-sharer (i.e. , any co-sharer who wishes to sell or mortgage, 
fail to act as above directed, another co-sbarer has the right of enforcing 
pre-emption in respect of the property. If the term of the mortgaged 
share of any co-sharer is about to expire and notice of foreclosure has been 
issued, and the co-sharei mortgagor has not the means to redeem, then 
another co-sharer, after paying up the money, may take back the share, 
and when the original mortgagor has the means, he, after paying the 
money, may take possession of the share.” 

Eeld that, in the case of a conditional sale of property to which this wajib- 
ul-arz applied, there were only two stages contemplated by the wajib-ul- 
a«, and not three. The first stage was at or about the time of the exe- 
cution of the deed of conditional sale, and at that time pre-emption 
might be had by a co-sharer at the rate indicated in the wajib-ul-arz. 

The second stage was when the conditional vendee bad brought his salt 
for forecipsure, and at that time the pre-emptor wonld have to pay the 
amount found to be due under the deed of conditional sale. When once, how- 
ever, the order for foreclosure bad been made absolu^’e, the cn .-.barer’s right 
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of pre-emption was qone and extinguished. GYA BHARTHI v. LAKHNATH 
Rai, ‘iOA. 103 (P.B) = 17 A.W.N. (1897) -208 

(6) See Contract, 2i a. 209. 

(6) See Execution ok Decree, 20 a. 523. 

(7) Bee MORTGAGE— SlMl’LE AND USUFRUCTUARY. 21 A. 4. 

(8) See PRE-EMPTION. 20 A. 419. 

(9) See Registration act dll of i877). 20 a. 171 . 


Page 

426 


Contract. 

(1) Conttacl construed as to interest claimed on part 0 / purchase motley left un- 

paid by arratujement — Tender. — By an agreement between vendor and 
vendee, part of the purchase money was retained by the latter, but not as 
a mere deposit by the vendor. The money was to bo retained as security, 
that the property sold should be cleared of incumbrances and good title 
made. 

The vendee was not liable for interest unless he should refuse, or omit, to 
pay the money so retained when tbe vendor should have shown readiness 
to clear ud the iiicumbrauccs. Till then tbe vendee was not bound to pay 
or to tender to the vendor the money retained. MuhammaD Siddiq KHAN 

V. Muammad Nasir ullah Khan, 21 a. 223 {P.C.) = 3 C.W.N. 201 = 26 

l.A. 45 = 7 Sar. P.C.J. 472 ... 851 

(2) Falf^e representation alleged against vendor by purchaser — Inducement not 

proved — Shareholder buying shares from a Director of the Company. — To 
maintain a suit for damages upon a false representation alleged by pur- 
chaser against vendor, it must oe established that tbe plaintiff was induced 
by tbe misrepresentation to enter into tbe contract. 

Shares in a Banking Company which shortly afterwards went into liquidation, 
were sold by a Director to the plaiutiff. a shareholder. The latter now 
sued tbe vendor, alleging inducement to buy the shares by the vendor’s 
false representations as to tbe state of tbe Bank’s affairs. 

Both the Courts below concurred in finding that oral representations as to 
the latter alleged to have been made by the dofend-uit to the plaioiiff 
were not proved. Those Courts, however, bad concurred in finding that 
the defendant, though he was not responsible for false balance-sheets 
issued before 1890. was well aware of the falseness of the one issued for the 
half year ending on the 30th June 1890. The Judicial Committee saw no 
reason for interfering with these concurrent findings. 

The plaintiff, in this appeal, relied on iho issue of the false balance-sheet of 
1890, the issue of a false report by the Directors, and a wrongful payment 
of dividei'd (or the period above meutioned, acts in which ibo defendant 
had taken part ; these acts, as a .series, constituting false representations, 
the Bank having in fact been insolvent at the time. 

But it was not shown by the evidence that the plaintiff bad been induced 
to buy the shares, which he bad contracted to buy in two sets, one in 
September the other later on in 1890, by any of the represeotations so 
made ; regard being had to tbe dates, respectively and to his own know- 
ledge. Tbe dismissal of tbe suit was, thereloro, maintained. MICHAEL 
MACAULIFFE v, Wilson. 21 A. 209 = 19 A. W.N. (1899) 67 ... 893 

^3) Intention as to future action, expressed between parties, not amounting to a con- 
tract.— A mutual expression of intention between parties caused expecta- 
tion on either side that the intention would be carried out, but no con- 
tract was made. 

A childless person, since deceased, expressed to tbe father of the minor son of bis 
sister his intention to make tbe boy bis heir, and that if be, tbe intend- 
ing donor, should have children of his own ho would give tbe boy a 
share of bis property. The father assented, and made over charge of 
the boy. 

The widows, and mother, of tbe deceased, taking his estate for their lives, 
admitted the boy to joint possession with them ; and on being sued by 
the reversioners of the family estate expeotanc upon their deaths defend- 
ed as co-defendants with the boy, on the ground they bad, in obedience 
to the known wishes of tbe deceased, recognized tbe boy as heir to him. 
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Held, that ihe reversioners could only be deprived of the inheritance after 
the death of the widows, who could not transfer any estate to last beyond 
their own lives, by the act of the deceased in contracting with the father 
of the boy to make the boy the heir, if such contrast bad been made. And 
that the substantial question was whether the representations made be- 
tween the two had amounted to a contract to that effect. 

On ovidence, wholly oral.it was found that no such contract had been made. 

Only enough had been said between the two to give rise to the expectation 
on either side that the boy would, the then intended course being followed, 
get the inheritance. N^RAIN DAS v. BAMANUJ DAYAL, 20 A. 209 (P C.) 

= 2 C.W.N. 209 = 25 I.A. 46 = 7 Sar, P.C.J. 259 ... 496 

(4) Sale — Deposit — Contract going off through default of purchaser — Pendoren- 

titled to retain deposit.^Held, thskr, where a contract for sale goes off by 
default of the purchaser, the purchaser cannot recover any deposit which 
may have been paid by him to the vendor in pursuance of the contract. 

Bishan CHAND V. Radha Kishbn Das, 19 a. 489 = 17 A.W.N, (1897) 

123 ... 316 

(5) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 22 A. 364. 

(6) See ACT IX OF 1890 (RaiLWAYSI, 22 A. 361. 

(7) See CmL PROCEDURE CODE, 1882, 22 A. 55. 

(8) See CLUB. 20 A. 497. 

(9) See Contract ACT( IX OF 1872), 19 a. 535; 20 A. 219; 22 A. 164. 220, 307, 452. 

(10) See MAHA-BRAHUANS. 20 A. 234. 

Contract Act (IX, of 1872). 

(1) Ss. 15, 16, — Contract - Undue influence ^Coercion — Civil Procedure Code, 

ss. 522, 526— Award — Validity of award— Award purporting to be a consi- 
dered award ot the arbitrators, but really an agreement between the parties 
to the submission . — Under s. 16 of the lodian Contract Aot, 1872, as it 
stood before amended by Act VI of 1899, it is not sufficient, in order 
to render a contract voidable on account of undue influence, that tbe 
party claiming to avoid tbe contract should have been at tbe time he 
entered into it in a state of fear amounting to mental distress which 
enfeebled tbe mind ; but there must further be action of some kind, the 
employment of pressure or influence by or on behalf of the other party to 
tbe contract. 

Where an award which purported to be a considered award of the arbitrators 
framed after consideration of the statements of the. parties and the 
evidence of witnesses was found in reality to be merely the adoption by 
the arbitrators of an agreement arrived at and signed by the parties to the 
reference, it was held that this would not prevent the award being a valid 
and binding award between the parties. GOBARDHAN DAS v. Jai 
KISHEN DAS, 22 A. 224 = 20 A.W.N. (1900) 52 ... 1180 

(2) S. 2S -Agreement opposed to public policy— Contract relating to purchase of 

land within his circle by a patwari — Act XIX of 1873 (^. W. P. 

Land Revenue Act), s. 257. — Held that a contract entered into by a 
patwari for the purchase for bis beoeflt of land situated within bis circle 
is a contract which i.s opposed to public policy, even though it may not 
be rendered void by tbe rules framed by the Board of Revenue for the 
guidance of patwaris. SHIAM LAL v. OHHAKI LAL, 22 A. 220 = 20 A.W. 

N. (1900) 30 ... 1177 

(3) 8. 93— Void contract— Agreement to relinquish ex-proprietary rights — 

Partition — Act XII of 1881, ss. 7 and 9 — Act fVo. XIX of 1873, 
s. 125. — By a mutual agreement entered into between tbe parties 
to a private partition of certain villages held by them jointly the parties 
agreed that, if either party at tbe time of tbe partition was bolding sir 
land in a village which upon partition fell into the share of the other 
party, he would relinquish his rights in such sir land in favour of the 
party into whose share the said village bad fallen. 

Beldf that under euob private partition the holder of the sir land became, 
on partition being efleoted, an ex-proprietary tenant in respect of tbe land 
previously held by him as sir, and that consequently tbe agreement to 
relinquish his rights in such land was not enforceable in law. 
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(4) 

(5) 



7/flW also that a. 125 of Aot XIX of 1573 does uot apply to a rpartition 
8. 33— Seo ACT XII OF 1881 {N.W.P. RENT), 22 A. 205. 


S. iO^Loan to facihtale gamblin{f~Loan to aid in paying off gamhiing debt 
Contract not tainted xoith imxnoral\ty.~Hd>i, ihnt tbe fact that the 
object with which tho plaintifl loot money to the defendant was to enable 
him to pay off a Bamblm/? deot. did not taint the transaction, with im- 
morrthty so as to disentitle the plaintiQ Jo recover, BENI M VDHO Das 
V. KauNSALKISHOR DHUSAU. 22 A. 452 = 20 A.W.N. (1900) 170 

S. 43 — Joint contract — Right of promisee to sue any or all of the junn pro- 
misors— Right of joint promisors to be joined as defendants— Decree against 
some only several Joint promisors— Effects of such decree— Civil Procedure 
Code, 5.29 Hindu law- Joint Hindu family — Position of ntannpin.; number. 
—The effect of s. 43 of the lodiau Contract Act, 1872, being to exclude 
the right of a joint contractor to be sued along with his co-cootractor.s. tbe 
rule hud down in the cases of King v. Honre and Kendall v. Hamilton is no 
longer applicable to cases arising in India, at all events in the Mufassil, 
since tho passing of that Act, and a judgment obtained against some only 
of tho joint contractors and remaiuing unsatisfied is no bar to a second 
suit on the contract against tbe other joint contractors. 

The managing member of a Hindu joint family holds a position in relation 
to tbe other members of the family and the family prcperiy peculiar to 
himself and uot precisely analogous to anything known to English law. 
He is net tbe agent of the other members of the family. MuhaMMAD 
ASKARI V. R.ADHE Ram Singh. 22 a. 307 = 20 A.W.N. (1900) 73 


(7) S. 45— Seo Partnership, 20 A. 3C5. 

(8) S. \(yi -Sale— Non-payment of purchase money — Re-sale— Right of re-sale to 

be exercised within a reaso>ia6/e time of (he breach of contract ■■ Measure of 
damages . — In tho case of a sale, if the purchaser doe^ not perform his part 
of the contract, he is liable in damages to tbe seller, tbe measure of dama* 
ges being the difference between tbe contract price and the price which the 
seller could have obtained for the article at the time of the breach of 
contract. 

If a vendor, on breach of contract by non-payment of the purchase-money, 
elects to exercise the right of re-sale given to him by s. 107 of the Indian 
CoDtrict Act, 1872, nut only is the vendor bound to wait a reasonable 
time after giving notice to the vendee of bis intention to re sell before 
actually re selling, but he is also bound to exercise bis right of re-sale 
within a reasonable time after tbe date of the breach. PRAG NARAIN v. 
MUL CHAND, 19 A. 535=17 A.W.N. (1897) 150 


(9) 135, IZl— Principal and surety — Agreement to give time to principal debtor 
—Gratuitous agreement— Surety not discharged , — AJ mere gratuitous 
agreement by a creditor to give time to the principal debtor will not dis> 
charge the surety. In order to have such effec: an agreement to give 
time to tbe principal debtor must amount to a contract, that is. there 
must be consideration therefor. DAMODAR DAS v. MUHAMMAD 
HUSAIN. 22 A. 351 = 20 A.W.N. (1900) 106 

(10) Ss. 148. 151, 152— Contract —Bailmenl— Liability of bailee — Liability of 

guest at hotel in respect of furniture used by him . — Tho defendant’s wife 
went to stay at a hotel owned by tbe plaintiffs. While there, she was 
seized with cholera and died. In consequence of tbe infections nature of 
tbe disease, the plaintiffs were obliged to destroy the furniture which was 
in tbe rooms of the defendant's wife, and used by her during her illness. 
Tbe plaintiffs subsequently sued to recover tbe value of such furniture 
from the defendant. Held that in the absence of evidence to show that 
the deceased had not taken as much care of the furniture as a person of 
ordinary prudence would, under similar circumstances, take of his own 
goods, the defendant was not liable, having regard to ss. 121 and 152 of 
the Indian Contract Act, 1872. RAMPAL SINGH v. MURRAY AND Co., 
22 A. 164 = 20 A.W.N. (1900) 3 

(11) Ss. 151. 152, 161— See ACT IX OF 1890 (RAILWAYS), 22 A. 861. 
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(1) Cosls—Joint decree for costs against defendants having separate defences, 

defendants being also wrong doers^Suil for contribution — Suit not main’ 
tamable - — Id a suit against one defendant for possession of certain pro* 
perty, which was claimed as bis by the original delendant, certain third 
persons got themselves added to the array of parties as defendants and put 
in a defence in opposition to and exclusive of that of the first delendants. 

The plaintiff in that suit obtained a decree, the claims of both sets of 
defendants being found to be unsupported, and the decree gave costs 
jointly against all the defendants- The decree having been executed for 
co^ts against the first defendant, he sued the other defendants for contri- 
bution. ffeld that the suit would not lie. FAEIRE v. TASADDUQ HUSAlNt 
19 A 462 = 17 A. W-N. (1897) 107 ... 297 

(2) See Transfer of Property act (IV of 1882J, 19 a. 646. 

Corporation. 

See Civil Procedure Code. 1882, 20 A. 167. 

Co-sbarer, 

See Mortgage— PRE-MORTGAGE, 20 A. 19. 

Costs. 

(1) See Civil Procedure Code, 1882, 2i A. 200. 

(2) See Contribution, i9 A. 462. 

(3) See Execution op Decree. 20 a. 623. 

Court’fee. 

(1) See Civil Procedure Code. 1882, 22 a. 384. 

(2) See Court Fees act {VII of 1&70), 19 a. 104, 165. 240 ; 20 A. 11, 362. 

(3) See Land acquisition act (I of 1894), 21 A. 354. 

(4) See Letters Patent, 2i A. 178. 

(5) See SUIT, 20 A. 410. 

Court Fees Act (Vi! of I870i. 

(1) 8 5, Sch. ir, Act. 17— See LETTERS PATENT, 21 A. 178. 

(2) 8. 5, Sch. II, Art. 17. cl. (Vl»— See CiviL PROCEDURE CODE, 1882, 21 A. 200. 

(3) 8. 7— See CIVIL PROCEDURE CODE, 1882, 22 A- 384. 

(4) 8. 10, cl. ii — Court-fees — Suit insufficiently valued — Order for payment of 

additional Court-fees — Power of Court to enlarge time for payment. — Held 

that it is competent to a Court which has made an order under s. 10, 

cl ii, of Act Vll of 1870 for the payment of an additional Court fee 

to enlarge, either before or after its expiration, the time limited for the 

payment of such additional fee. OHUNNI LaLL v. AJUDHIA PRASAD 

19 A. 240= 17 A. W. N. (1897) 40 ... 153 

(5) Ss. 10 and 12 — Court-fee— Procedure — Second Appeal — Appeal to lower ap- 

pellate Court by respondent in High Court insufficiently stamped. — Where 
it was discovered in second appeal in the High Court that the respondent, 
when appellauc in the lower appellate Court, had not paid a sufficient 
Court-fee on bis memorandum of appeal in that Court and up tojtbe dale of 
the bearing of the appeal in the High Court, though called upon to do so, 
bad not made good tbo deficiency, it was held that the proper procedure 
was not to dismiss the respondent’s appeal to the lower appellate Court, 
but to stay the issuing of the decree, if any, of the High Court in favour 
of the respondent until such time as the additional Court-fee due by him 
might be paid. NaRAIN SINGH v. CHATURBHUJ Singh, 20 A. 362 = 18 A. 

W.N. (1890) 72 ... 592 

<6) 8. \2— Court-fee —Question of deficiency of fee not raised in the Court of first 
instance — Practice — EshppeU — The plaintiffs, suing in respect of certain 
plots of land, by mistake undervalued their claim with regard to the said 
land, and in consequence insufficient Court-fee on their plaint. 

This mistake was not discovered until the case bad come in appeal before 
the High Court, and when discovered, the deficiency was at once made 
good. Held that, no plea as to the deficiency in the Goart-fee having been 
raised, as it might have been, by the defendant before the decision of the 
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suit in the Court of first instance, such plea could not be raised for the 
first time m appeal. WiLAYAT ALT KHAN v. UmardauAZ ALT KHaN 
19 A. 105=17 A.W.N. (1897) 33 

(7) Ss. X^ ^B—Court-fee— FinalUy oi decision of Court on questim of Court- 

fee.—yho decision of the Court on a question of the Court-fee payable on 
a plaint or momorandum of appeal which is to be “ final as between the 
p.irties to the suit " must be a decision made between the parties on the 
record and after they had an opportunity of being beard, and not a mere 
decisinn based upon the report of a Munsarim before tbo plaint or memo- 
randum of appeal is filed, and therefore before any parties are before 
the Court. 

Hence where a Court of first instance held on the report of the Mun^arim 
that a plaint presented to it had been msuflicienily .stamped, but subse- 
quently. both parties being before the Court and argumeins having been 
heard, decided that the Court-fee originally paid was suflicient; it was 
held that the latter decision was the decision which was final as 
between the parties within the meaning of s. 12 of the Court Fees Act, 
1870 AMJADALi V. Muhammad israil, 20 a. ij (F. B.) = it a.w n. 
(1897). 157 

(8) Sch. 1. cl. 5-8ee SUIT, 20 A. 410. 

(9) Sch. IT. art. 17. cl. (vi)— Civil Procedure Code. s. 530— Prayer (or appoint- 

ment of plaintiffs as trustees^ Declaratory relief. prayer in a plaint 
purporting to be a pi tint under s. 530 of the Code of Civil Pr.-icedure, that 
the plaintifis themselves may bo appoiote I trust->os. is not a praver for 
possession requiri.'g to he stamped at the vilue of the tru-t property, bat 
18 a prayer for a relief falling within art. 17. cl vi. of the second schedule 
to Act Vn of 1870. THAKURI V. BRAMHA NaRAIN, 19 A. G0=16 
A.W.N. (1896J 187 

(10) Sch. II. art. }7, cl. <vi\ — Sutt to remove a trustee of a religious endowmtnC — 

Court-fee.— Semble, that a suit under s. 14 of Act No. X.X of 18C3 sgainst 
the superintendent of a religious endowment for misfessanoe is a suit 
which for the purpose of payment of Court-fees falls within art. 17, cl. (ri), 
of the second schedule of Act No. VII of 1870. Muh.vMMAD Sika.j- 
UL HAQ V. I.\IAiI-UD-DIN. 19 A. 104 = IG A.W.N. (l89Gi, 189 

Court of Wards. 

(1) See ACT XIX OF 1873 (N.W.P. LAND REVENUE). 22 A. 3C4. 

(2) See Evidence act (I of 1872/, 22 A. 294- 

Critninal breach of trust. 

See CRIMINAL Procedure Code. 1882, 19 A. lu. 

Criminal Procedure Code. 

(1) g, i2-Se0 Jurisdiction, 19 A. lu. 

(2) 8. 29— See ACT I OF 1878 (OPIUM), 19 A. 4G5. 

(3) S. 33— See ACT IX OF 1890 (RAILWAYS). 20 A. 95. 

(4) Ss. 35 and 3G7 — Concurrent sentences not authorised by the Code.— There is no 

provision in the Code of Criminal Procedure by which a Court is empower- 
ed, on convicting an accused person of two or more offeiicos at the same 
time, to direct that the sentences imposed in respect r.f such offences shall 
run coucurrently. QUEEN-EMPRESS v. ISHliI, 20 A. 1=17 A.W.N, 11397) 
207 

(5) S. 83— See ACT XIII OF 1859 (FRAUDULENT BREACHES OF CONTRACT RY 

WORKMEN), 20 A. 124. 

(6) 55.87,88,89 — Ab.icomiing offender— Proclamation and attachmeiU—Sale of 

attached property— Title of purchaser. — Whore property was attached and 
sold as property of a proclaimed offender ui der ss. 87 and 88 of the Code 
of Criminal Procedure, it was held that although the proclamation was 
irregular, yet, the property having vested in third parties, strangers to the 
proceedings in which tbo proclamation was made, the sate could not be set 
aside. AUDULLAH v. Jitu, 22 A. 21G = 20 A.W.N. (1900) 28 

<7) S. 110, et aeqq— 5ecur»fp /or goodbehaviour— Object of demanding security — 

' Discretion of Magistrate in accepting or refusing sureties tendered. — The 
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object of requiring security to be of good behaviour is not- to obtain money 
for the Grown by the forfeiture of recognizances but to insure that the 
particular accused person shall be of good behaviour for the time mention- 
ed in the order. It is therefore reasonable to expect and require that the 
sureties to be tendered should not be sureties from such a distance as 
would make it unlikely that they would exerciseany control over the man 
for whom they were willing to stand surety. QUEEN-BMPRESS v. BAHIM 
BAKHSH. 20 A. 206-= 18 A.W.N. (1898) 21 

(8) Ss- 110. ll *? — Security for good behaviour — Transfer— Criminal Procedure 

Code, s. 526— Where a Magistrate instituting proceedings against a person 
under s. 110 of the Code of Criminal Procedure has “ acted ” within the 
meaning of s. 1 17 of the Code, no order can be made subsequently under 
s. 526 of the Code transferring the case from his Court. In the matter of 
the petition of GUDAR SiNGH, 19 A. 291 = 17 A.W N. (1897) 52 

(9) Ss. HO, 119 — Security for good behaviour — Power to order further inquiry — 

“ Accused person'"' — Criminal Procedure Code, s. 437. — Held that a person 
ag5>inst whom proceedings under Chapter VIII of tbe Code of Criminal 
Procedure are being taken is “an accused person ” within the meaning of 
s. 437 of tbe Code. QUEEN-EMPRESS v. MUTASADDI LAL, 2 1 A. 107 = 
18 A.W.N. (1R98) 185 

(10) Ss- 110, 121, 514, sch. V, Form No. XLyi-Security for good behaviour — 

Conviction of principal— Forfeiture of bond — Mode of proving conviction. 
— Where a person Has given a security bond under s. 118 of the Code of 
Criminal Procedure for the good behaviour of another, and tbe principal 
during tbe term fr>r which the bond is in force is convicted of an ofience 
punishable with imprisonment, the produotioo of tbe conviction, and, if 
necessary, of proof of identify of the principal, is sufficient evidence upon 
which the Magistrate is authorized to issue notice to the surety under 
s. 514 of the Code to show cause why tbe penalty of tbe bond should not 
be paid. In such a case it is for the surety to show what cause he can. 

It is not incumbent on tbe Magistrate to re-summon the witner^ses on 
whoso evidence the principal was convicted and practically to re-try the 
case against the principal. QUEEN-EJIPRESS v. MAN MOHAN LAL, 
21 A. 86=18 A.W.N. (1898) 162 

(11) Ss. 133. 135 — Order of MngUtrate for removal of unlawful obstruction — Ap- 

plication for appointment of a jury — Effect of verdict of jury, — Where a 
pers >n against whom an order h>}s been made under s. 133 of tbe Code of 
Criminal Procedure applies for a jury under a. 135 of the Code, tbe appli- 
cant is bound hy the verdict of the jury, and cannot afterwards raise such 
a plea as that tbe obstruction was caused in the exercise of a bona fide 
claim of right. LacHMAN, jn the matter of the petition ot, 22 = 

20 A.W.N. (1900) 80 

(12) Ss. 133, 135 and 136— Acf XLV o/ 1860 {Indian Penal Code), s 188 — 

Power of Magistrate to order repair of a house not adjoining the public 
road. — S. 133 of the Code of (Criminal Procedure does not empower a 
Magistrate to order the owner of a house standing apart from any public 
road in its own compound to repair such house. By “persons living or 
carrying on business in the neighbourhood,” injury to whom the power to 
pass orders under s. 133 is intended to prevent, are meant, not the persons 
who in tbe exercise of their private rights may use a building supposed to 
be in a dangerous condition, but unascertained members of the publio 
whose ordinary avocations may take them to tbe neighbourhood of suoh 
building. QUEEN-EMPRESS v JASODA NAND, 20 A. 501 = 18 AWN 
(1898) 141 

(13) 8. 146 -See CIVIL PROCEDURE Code, 1882, 22 A. 214. 

(14) 8. 146—860 Limitation act (XV of 1877). 20 A. 120. 

(15) 8. 164— See PENAL CODE (ACT XLV OF 1860i. 22 A. 115. 

'(16) Ss- 172, 161, 162 and 167 — Police diaries— What the diary should or should not 
contain— 'statements recorded under s. 161 o/ the Code of Criminal Proce-- 
dure— Use which may be made of the special diary by the Court — Bight 
of the accused or his agent to sue the. special diary— Act No. I 0/1872 
{Indian Evidence Act), ss. 145, 161, 39.— A Sessions Judge, although he 
has power in any particular case which is before him to send for 
the Police diaries connected with the case, if he thinks it necessary to 


494 


190 


778 


764 


1209 


682 


1390 



GENBEAL INDEX. 


Criminal Procedure Code-(Cmtimied). 

Ill no case 13 an accused person entitled as of right to a codv of anv stato 
ment recorded by a PoHce officer in the special d.n^y p3red under the 

The special diary may be usei by the Court to assist it in the inquiry or 

ini . ’’ clucidatiug points which need cLr- 

Crown anil Th‘ pmpose of doing justice between the 

selves be taken as evidence of any daio. fact or statement iberciu con- 


The special diary may also be used by the Court for the purpose of contra- 
dictmg the Police officer who made it. and the special diary mav be used 
by the I oheo officer who made It. and by no witness other than such 
orbeer, for the purpose of rtfreshlng his memory. 


If the special diary is used by the Court to contradict the Police officer who 
m ule It. or by the Police officer who made it to refresh his memory the 
accused person or his agent hag a right to see tbnt portion of the ’diary 
which has been referred to for either of these purposes, that i«. to say the 
accused person or bis agent is etititled to s:o the particular entry which 
has been referred to and so much of the diary as in tha opinion of the 
Court IS necessiry in that particular maUer to the full understaudiog of 
particular entry so used, but no more. 


So held by the Full Bench. 

Per EDGE. C.J., KNOX. BLAIR, and BURKITT, JJ.- A Policoofficer inves- 
tigating a case may lawfully reduce into writing in the iocciC diary the 
full and unabridged stafenient made to him by a person whom he is exa- 
mining or has examined under s 161 of the Code of Criminal Procedure 
and if he does so. bis record of such statement is part of the special 
diary and is just as much privileged as any other entry in the diary. 

All statements made under s. 161 of the Code of Criminal Procedure 
to a Police officer and reduced into writing by him should be reduced into 
writing in the special diary and not elsewhere. 

BanerJI. J. and AIK&IAN, J. — Statements recorded under a. 161 
of Code of Criminal Procedure by a Police officer making an investigation 
were not intended by the Legislature to bo entered in the special diary, 
and if they are so entered do not form an integral part of the diary and 
are not privileged, but the acoused person or his agent is entitled to see 
them 


A mere summary, however, of facts ascertained bv an Investigating officer 
from persons enmincd by him, not being a report of their actual state- 
ments, may properly find a oUce in the special diary. Queen-Empress 
V. MaNNU. 19 A. 390=17 A.W.N. (18971 174 


•(17) Ss. 179.185— Jtirisdiclioii— Place where consequence oj act ensued -Criminal 
breach of trust Act XLV of 1660, 5 . 408. — B., an employee of a 
Company, the office of which was at Cawnpore. was charged with the 
offietice punishable under s. 409 of the Indian Penal Code. The com- 
plainant alleged that B. being in charge on behalf of the Company at a 
place in Bengal, of certain goods belonging to the Company and being 
ordered to return the said goods to Cawnpore, never did so. and failed to 
account for the goods, or their value, to the loss of tho Company. Held 
that on the statement of tho case by the complainant the Courts at 
Cawnpore had jurisdiction to inquire into the charge, inasmuch as the 
conscquonce of B's acts, namely, loss to tho Company, occurred in 
Cawnpore. QUERN-EmpresSv. 0'Bp.IEN, 19 A. Ill =16 A.W.N. (1896) 191. 

(18) S. 189 — Act XLV of 1860, s. 363 — Kidnapping from lawful guar- 
dianship — Offence committed outside British territory — Jurisdxction 

Certificate ofPoliticai Agent . — The absonceof too certificate of the Political 
Agent required by s. 188 of the Code of Criminal Procedure is an absolute 
bar to the trial of a case to which the provisions of that section apply. 
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Semhle that the oilence of kidnapping from lawful guardianship punishable 
under s. 363 of Acc No. XLV of 1860 is not a continuing ofience. QUEEN* 
Empress v. Ram Sundae, 19 A. 109 = 16 a W.N. (1896) 191 ... 71 

(19) Ss. 190, Idl—Cognizance taken by a Magistrate under s. 190, sub-s. (1), 

clause (c) — Jurisdiction of Magistrate to hold a preliminary inquiry not 
thereby ousted. — Held that the fact of a Magistrate having taken cogni* 
zance of a case under s. 190, sub-s. 1, cl. (c) of the Code of Criminal 
Procedure does not disqualify such Magistrate from holding a preliminary 
inquiry and committing the case to the Court of Session. Queen-EM- 
PRESS V. ABDUL RazzaK KHAN, 21 A. 109 = 18 A. W.N. (1898) 186 ... 779 

(20) S. 195— Sanction to prosecute — Court to which appeals or<ij7k2r% lut *^ — 

Collector — District Judge. — For the purpose of granting or revoking a 
sanction to prosecute refused or grantel under s. 195 of the Code of Cri- 
minal Procedure, an Assistant Collector of the first class is subordinate to 
the District Judge. SHANKAR DIAL v. VENABLES, 19 A. 121= 17 A.W. 

N. (1897) 2 ... 79 

(21) S. ^OZ— Procedure ^ Complaint— Dismissal of complaint— Subsequent com- 

plaint arising out of the same matter. — When a competent tribunal has 
dismissed a complaint another tribunal of exactly the same powers cannot 
re-open the same matter on a complaint made to it. QueeN-EMPRESS 
V. ADAM Khan, 22 A. 106=19 A.W N. (1899), 211 ... 1100 

(22) S. 203 Evidence— Procedure — DtUy of Magistrate inquiring into a case 

triable by the Court of Session to take the evidence of the witnesses produced 
by the accuse<C. — a Magistrate inquiring into a case under Ch. XVIII 
of the Code of Criminal Procedure is not empowered to frame a charge or 
make out an order for commitment until and after he has taken all such 
evidence as the accused may produce before him for hearing. QUEEN- 
EMPRESS V. AHMADI, 20 A. 264=18 A. W.N. (1898) 52 ... 630 

(23) S. 211 — procedure — Witnesses— Right of accused to have witness summon- 

ed in his defence when he has refused to give in a list in the Magistrate's 
Court. — If an accused person, on being called upon under 8.211 of the 
Code of Criminal Procedure to give orally or in writing a list of the 
persons whom he wishes to be summoned to give evidence on his trial, 
declines to give in such list, he cannot compel the Magistrate after com- 
mittal to issue any summouses for witnesses onbu behalf. Neither 
under such circumstances will the Sessions Judge be obliged to issue 
summonses for the attendance of such witnesses unless be is satisfied that 
their evidence may te material. QUEEN-EMPRESS v. SHAKIE ALI, 

19A. 502 = 17 A. W.N. il897), 134 ... 324 

(24) S. 253 — Discharge— Evidence— Duty of Magistrate in dealing with the 

evidence produced in a case triable by a Court of Session. — Reid, that a 
Magistrate inquiring into a ca«e triable bv a Court of Session is not 
bound to commit simply because the evidence for the prosecution, if believ- 
ed, discloses a case against the accused, but be is competent to consider 
the reliability of such evidence and to discharge the accused if he find it 
untrustworthy . In re the petition of KALYAN SINOH, 21 A- 265 =19 A. W.N. 

(1899) 61 — 87S 

(25) S. 2^Z--Summary trial- Matters necessary to be statedin the recordofa summary 

Irinl. — Where a Magistrate invested with powers under s. 260 of the Code 
of Criminal Procedure is trying a case summarily, it is desirable that be 
should set out under the column reserved for that purpose so much of the 
reasons that have influenced him as to satisfy the accused that the Magis- 
trate has considered nach of the ingredients necessary in law for the oon- 
viotion to which the Magistrate has pr'*'ceeded, and that while this should 
be recorded with brevity, the brevity should not be such as to tend to 
obscurity. 

The record of a summary trial contained in the column corresponding to 
ol. Ih) of s. 263 of the Code of Criminal Procedure the following entry ; — 

The Police made a raid on information received and caught all the accused 
gambling. The defence of Mukundi, Manna, Kali Charan, Ballan and 
Galzari Lai involves the absurdity that the Police obtained a warrant to raid 
a house in which they could have no reason to suppose they would find any 
one. I convict Mu^ndi of keeping a common gaming-house, — s. 4, 
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mon Ramiog-house°-fi!*3! Gam*bnng Act*^’’ *“ ® 

been more explicit, was 


(26) 


(27) 


a sufficient oompliancr with th^ • ^ was 

........ .. 

the case commenced it was discovered that nn^r^t ^ 

and his presenco was a'crdicfiT; 

case, it was disco Jed that ooe of the ro^to L 

to be incapable of understanding the pcoceedinP- nT doaf as 

stances it was held that the triaf having being hfid a^th nracZir''°T' 

trate. The case having been committed to the Court of SessioiT ?h« 

approver .n that Court totally repudiated his statement made Se ha 

cor;ro‘c^conitd“in'’gih:';vid;re^:^^^^^^^^^ 

(28) S. 2BB--Emdence—U&e in Sessions Court of evidence fol-cn hatn <» *i' 

co^mtling ddapistrale.-Although under certain circumstances a Ocu« 
“‘S', use evidence given before the committing Magistrate as 
i^f It had been given before itself it is not proper for a Court of SessiL to 
base a conviction solely upon such evidence, there being no other evideLe 

= 18 ITn (rSMUar QUEEN.EmP8E.SS V. JEOOHI, 21 A. U? 

(29) S. jaa-Previous stalemenl lo committing Magistrate retracted in SessioZ 

Court-nseo/snchslalemenlby Sessions Court as substantive evidence- 

(/ndmi. dcfl. s. 30-Confess,on 0 / co-accused 

- Takmg into cons,deral,on "-Fending of arms and stoUn property in 

goin tamety kouse-hvedence-Acl No. XLVo/1860 (Indian Penal Code) 
s. 412 -Where a witness who has made a statement before the commit- 
ting Magistrate subsequently resiles from that statement in the Court of 
Session, the atatement made before the committing Magistrate can be 
used under B. 28S of the Code of Criminal Procedure to contradict the 
witness ; but the use of such statement as substantial evidence of the 
facts alleged by the witness on the prior occasion is fraught with the crav 
est peril, and could never have been the intention of the Legislature 

The words “ take into conaidecation ” in s. 30 of the Indian Evidence Act 
187-2, do not mean that the confession referred to in the section is to have 
the force of sworn evidence. 

Held : The bare finding of stolen property and arms in the house of a joint 
Hindu family is not such evidence of possession on the part of each of its 
members as would form a sufficient basis for a conviction Oueex 
EMPRESS V. NIRMAL DAS, 22 A. 445 = 20 A.W.N. (1900) 169 * 

/80) Ss. 337 and tB9~Pardon--Tender of pardon bya Magistrate having powers 
under s. 337, 6«f not 6etnp the Magistrate before whom the inguiruwas 
being held. -A dacoity was committed in the district of Muttra and was 
being inquired into in that district, Pending such inquiry, one Partab 
Singh appeared before the Magistrate of the neighbouring district of 
Etah and obtained from him a tender of pardon in respect of the said 
dacoity, on the strength of which pardon he was examined as a witness 
by the Magistrate of the Etah district and made a statement implicating 
himself and others in the dacoity. Subsequently, on the case being com- 
mitted to the Court of the Sessions Judge of Agra, the tender of pardon 
made by the District Magistrate of Etah was ignored and Partab Singh 
was tried and sentenced for the dacoity, 
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Held, on appeal to the High Court, that the Magistrate of the Etah District 
had no jurisdiction under the circumstances to make tbetender of pardon 
which he did, and that his action in that respect was not covered by 
s. 529 of the Code of Criminal Procedure. QueEN*EmPRESS v. ChIDDA, 
20 A. 40=17 A.W.N. U897) 173 

(31) S. 339— Pardon — Tender of pardon by Magistrate inquiring into a Crminat 

case— Pardon withdrawn after some of the witnesses for the prosecution had 
been examined— Effect of withdrawal of pardon at that stage. — A Magistrate 
inQuiring into a charge of dacoity tendered a pardon to one of the accused 
persons. The pardon was accepted, and the person to whom it was tfcnder- 
ed was examined as a witness for the prosecution. Subsequently, and 
after certain other witnesses for the prosecution had been examined, the 
Magistrate, being of opinion that the person to whom pardon had been 
tendered had not made a full dieclosure of the facts of tbe case, withdrew 
the pardon, put the person to whom it had been tendered back in the dock, 
and ultimately committed him along with tbe other accused to tbe Court 
of Session. Held, that tbe commitment of tbe person whose pardon bad 
been withdrawn must be qua»bed, inasmuch as he bad bad no opportunity 
of cross-examining tbe witnesses for the prosecution who were examined 
before his pardon was withdrawn : but that it was not necessary that, if a 
fresh commitment could be made in time, his trial before the Court of 
Sessions should be postponed until tbe trial of his co-accused bad been 
completed. QUEEN-EMPRESS v. BRIJ NARAIN MaN, 20 A. 529=18 
A.W.N. (1898) 152 

(32) 8. 342— Evidence — Accused persons under trial separately for a substantive 

offence and for abetment of that offence competent witnesses on each other's 
behalf. — Prisoner A was tried for an offence under s. 403 of the Indian Penal 
Code and was convicted, but was sent to a Magistrate of higher powers than 
the convicting Magistrate to be sentenced. Whilst his case was pending 
before the second Magistrate, prisoner B, being on his trial separately for 
abetment of tbe ofience for which A had been tried, applied for A 
to be summoned as a witness on his behalf. B’s application was refused. 
Held, that s. 342 of the Code of Criminal Procedure was no bat under the 
circumstances to A's giving evidence for B, and that B’s application 
ought to have been granted. QUEEN-EMPBESS v. TIRBENI 8AHAI, 
20 A. 426=18 A.W.N. (1898) 102 

(S3) S. 342 Perjury — False statement made by a convict in an affidavit in support 

of an application for revision of the order by which he was convicted.— Held 
that a person, seeking by an application in revision to get rid of a convic- 
tion standing against bim, is incapable of tendering his own affidavit in 
support of such application, ‘and consequently that, if he did tender such 
an affidavit, be could not be prosecuted for false statements which might 
be contained therein. IN THE MATTER OF THE PETITION OF BARKAT, 
19 A. 200=17 A.W.N. (1897) 23 

(34) 8s. 367 and Judgment of appellate Court — What such judgment 

' must contain.— k Magistrate having special powers under s. 34 of 

the Code of Criminal Procedure convicted one P.B. under ss- 471 and 
476 of the Indian Penal Code and sentenced bim to four years’ rigorous 
imprisonment. P.B. appealed to the Sessions Judge, and on that appeal 
tbe Sessions Judge recorded tbe following judgment : I have perused 

the record and see no cause for interference with the finding of the Dis- 
trict Magistrate. As regards the sentence, it is not excessive, but, having 

regard to tbe great age of the appellant, I will reduce it to three years' 
rigorous imprisonment with three months’ solitary confinement.” 

Held that this judgment was in compliance with the provision.^ of s. 367 of 
the Code of Criminal Procedure read with s. 421 of the same Code. 
queen-Empbess v. pandeh Shat, 19 a. 506 (P.B.) = 17 A.W.N. (1897) 

142 

(35) 8. Whipping— SenUnce of imprisonment in lieu of whipping— Powers 

of Magistrate. — Where a prisoner who has been sentenced to whipping is 
found to be unfit to undergo such sentence, and such sentence is accord- 
ingly commuted to one of imprisonment, such substituted term of impri- 
sonment must not bring the total term to which such priaonePis sentenced 
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aItroe‘“™ to m,T'Tr p-ing the 

SINGH, 21 A. 25 = 18 A.wT(1'S8) v. /.m 

(36) S. 417 — Appeal by Governtnmf 

appeal from a convidion~Act No. \LV ''or 

private dejeme.- When a body <,1 men^^r« ^^^<]-Righl of 

riRhts or supposed ngbls by udUwM ‘ force ’'indicate their 

fagbt with men who, on tho^other hand are cm. engage in a 

cue by unlawful force their rights or «„nL 'dodi- 

8 elf-defenc 0 arises. ® upposed rights, no question of 

In the Code of Criminal ProcedurA jh«r« ;« 
the right of appeal against an acquittal and**rr^iLh"t^o?'"^““‘''i°" 

Pe^son-Nottceil sfwwtlusT.^^^ P»‘V«rfrce of an accused 

of an accused person, notice should be given to that“n'‘'*‘' prejudice 

show cause Why the order should not be nas^pH ofr 
AJUDHIA. 20 a. 339=18 a. W.N. (1893) GO^ ^' v. 

(38) S. 437— SeeClilMINAL PUOCEDURE Code 21 a 107 

(39) Ss. 488, 489, 490— i/amfennnce— Pfea of divorce i> 

cation for enforcement 0 / an order for maititmance\f^T‘'^^/^ 'JH 

answer to au application lor enforcement of an nrrln ^ Where lu 

Code of Criminal Proceoure for X mw“ oi the 

against whom such order is subsisting p^ids th irhe hL^ i ''"'1®’,/^° 
ed bis Wife and therefore the order cah no lonL^ . ^ 
duty of the Court bearing the anolication a enforced, it is the 

piea, and. if it find the plea established, to decUne^''io'*"‘^f 

for any period subsequent to the date when the mArri.,, enforce the order 

between the parties. marriago ceased to subsist 

In such case, where the parties are Muhammadans 
deemed to subsist until the expiration of the iddat ^ “‘‘‘''■*^8^ will be 

In s. 489 of the Code the "change in circumotances >' referred t. ' 
change in the pecuniary or other circumstauces of thp ® , ^ a 

receiving the allowance which would justify an increase 
amount of the mouthly payment originallv 6xol and 

the status of the parties which would euta'il a stnnr^' ^ ^ change in 

SHAH AHU IGVA.SV. ULPAT BIB., 19 a‘ si; ^^Tw*y.V89^,^"r 

i^O) S. 526~-Transfer of Criminal case-Grounds UDon ,„I,ir.} , ! 

grunUiU. -Nhit the Court has to consider in^ l^ansfer may be 

under s. 526 of the Code of Criminal Procedure is i^ppheation 

whether there has been any real bias in the mind of thTT^^A^*^ question 

trate against the accused, out also the further question 

may not have happened, which, though they may be su^cemih? 
naoiOD and nave bapponed without thf^m ^^7 ^^-^eptible of erpU- 

in the mind of the accused a reasorirbU .^^^ 

have a fair and impartial trial. Fakzand adi Hanuma'n^%T^ 

19 A, 64 = 16 A. W.N. (18961 177 V. HANUMAN PRASAD. 

(41) 8. 526— See CRIMINAL PROCEDURE Code, 19 A. 291 

(42) S. 626— See MAGISTRATE, 19 A. 302. 

(43) 8s. 526. 192— Transfer of criminal case by the Hiah r,>vw m /!../> . . 

Distrxec Mag, strale-lnterpretat, on 0 / of.U,-p7aLcr~wlir. F "i 

caso id tran^ierred by an order of the Hich Coarfc fr n ^ criminal 
to a D.stnot Magistmte to tho Court “ fSr?ct 
tendod that the D.str.ot Magistrate shai,\°:f 

to a Subordinate Court, that intention will be Arnri>cc^^ ; anRfer the case 

High Court. If no such intention is expressed, it will be”und^erLo^od^thit** 
in the case of a transfer from a Court subordmatn tn a nitai-; » ^ 

,0 a District Magistrate’s Court. tharD^^^ 

pected to try the case itself ; but, when the transferls from thl 

one District Magistrate to the Court of another District Magistrate 'it 

will be understood that, unless the contrary is directly o^rersed ihe 
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Criminal Procedure Code— (Concluded). 

Magistrate of the Court to which the transfer is made has power and juris- 
diotion to apply 8. 192 of the Code of Criminal Procedure and to transfer 
the case to the Court of any Magistrate subordinate to him who may be 
competent to try it. QuEEN*EMPBESS v. MATA PRASAD, 19 A. 249 = 

17 A.W.N. (1897) 50 

i.A\ ss 545 5i7— Fine— Portion of fine paid as compensalton to complainant— 
Sentenceof fine set aside— Recovery of compensation from complainant— 
Procedure.— Oa a sentence of fine being passed it was ordered, under 
8 545 of the Code of Criminal Procedure, that a portion of the fine should 
be paid as the compensation to the complainant, and it was so paid. Sub- 
sequently the sentence was set aside in revision by an order of the High 
Court which directed that the fines should be refunded. 

Held that the sum which had been paid to the oomolainant was recoverable 
under this order as part of the original fine, and that it was recoverable by 
nrocess under s. 547 of the Code and not by suit in a Civil Court. 
MUTASADDI V. MAN! RAM. 19 A. 112 = 16 A.W.N. (1896) 185 
<? 555 -Jurisdiction— Appellate Court not disqualified by interest from 

' ^ aranting permission to a subordinate Court to try a case.— The interest 

which might disqualify a Court from trying or committin g for trial a case 
having regard to s. 555 of the Cole of Criminal Procedure, ^will not pre- 
vent an appellate Court from giving the permission contemplated by that 
section QUEEN-EMPRESS V. FATEH BAHADUR, 20 A. 181 = 18 A.W.N. 


(1898) 11 

1461 S. 556— Act No. V of 1881 (Police Act), s. 29— Trial by District Magistrate 
' for breach of orders of a Reserve Inspector of Police — Magistrate not per- 
sonally interested.'^ — HcW. that the Magistrate of a district was not, on 
account of his being the head of the police of the district, debarred by rea- 
son of s. 556 of the Code of Criminal Procedure from trying a person accus- 
ed under s. 29 of the Police Act, 1861. of a breach of the orders of a 
Reserve Inspector of Police. QUEEN EMPRESS v. NARAIN SINGH, 22 A. 
340 = 20 A.W.N. (1900) 110 ^ , — 

(471 S 5Q0— Compensation for frivolous and vexatious complaint— Order 

alternative for imprisonment. — It is not competent to a Court in awarding 
compensation under s. 560 of the Code of Civil Procedure against a oom- 
nlainant for making a frivolous and vexatious complaint to order at the 
same time that in default of payment of the compensation the person 
against whom the order is made sufiet imprisonment. MANJHDI v. 
MANIK CHAND, 19 A. 73 = 16 A.W.N. (1896) 180 


Cross-Examination. 

See EVIDENCB, 20 A. 155. 


Custom. 

(1) See LANDHOLDER AND TENANT. 20 A. 248. 

(2) See PRE-EMPTION, 22 A, 1. 

Customary Right. 

Prp<utrivtion-Ohat dedicated to the public— Bight to occupy specific portion of 
the ghat not susceptible of acquisition by prescription— Gangaputras. Held 
that no 9 xclusiv 0 tight of oooapation could be acquired by prescription in 
anv specific portion of a bathing ghat the use of which was dedicated to 
the public. THE MUNICIPAL BOARD OF CAWNPORE v. LALLU. 20 A. 

200 = 18 A.W.N. (1898) 25 

Damages. 

(1) See Civil Procedure Code, 1882, 22 A. 65. 

(2) See Contract act (lx op 1872), s. 107, 19 A. 535. 

(3) See Mortgage— General, 19 A. 39. 


Declaratory Decree, ... ,, . r- 

Suit for declaration of title to and possession in imm^eable 

' j^o XV of 1877 (Indian Limitation Act), sch. t*. arts. 120, 144. A 

suit for a declaration of tight to and of actual possession in immoveable pro- 
Tjertv ia governed by the limitation proscribed by art. 120 of the second 

ll^edul to JSrinLan Limitation Act, 1877." LeGGB v. RAMBABAN 
SINGH, 20 A. 35 (F.B.) = 17 A.W.N. (1897) 193 
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Decree, 

« Paob 

(1) See ACT IV OF 1893 (PARTITION), 21 A. 409. 

(2) See OrVIL Procedure CODE. 1882. 19 A. 365, 20A. 195, 21A. m 21A 274 

289, 21 A. 22 A. 401, 22 A. 430, 22 A. 442. » • . 

(3) See Contract Act (IX op 1872), 22 A. 307. 

(4) See Declaratory Decree, 20 a. 35. 

(6) See Execution of Decree, 19 a. 235, 2i a. 361. 

(6) See Hindu Law— Joint-Family. 22 a. 408. 

(7) See Land ACQUISITION, act (I of 1894), 21 A. 354. 

(8) See Mortgage— REDEMPTION. 2i a. 235. 

(9) See Parties, 21 A. 814. 

Decreeholder. 

See Civil Procedure Code, 1882, 22 a. 399. 

Deed. 

See Suit, 20 A. 465. 

Defamation. 

See Penal Code (Act xlv of i860), 22 A. 234. 

Default. 

See Civil Procedure Code, 1882, 20 A. 294. 

Deposit. 

See CONTRACT. 19 A. 489. 

Discharge. 

See criminal PROCEDURE CODE, 21 A. 265. 

Disqualified Proprietor. 

(1) See ACT XIX OF 1873 (N. W. P. Land Revenue), 22 A. 364. 

(2) See Evidence act (I of 1872), 22 A. 294. 

Document. 

(1) See Civil procedure Code, 1882, 22 A. 401. 

(2) See REGISTRATION ACT (III OF 1877). 20 A. 252. 

Basement. 

(1) See CUSTOMARY RIGHT, 20 A. 200. 

(2) Sea SPECIFIC RELIEF ACT (I OF 1877), 19 A. 259. 

(3) See TRESPASS. 19 A. 153. 

Ejectment. 

See ACT XII OF I88I (N. W. P. RENT), 19 A, 68 and 464. 

Estoppel 

(1) See ACT XII OF 1881 (N. W. P. RENT), 22 A. 83, 22 A. 93. 

(2) See Civil Procedure Code, i882. 21 a. 316. 

(3) See court-fees ACT {VII OF 1870). s. 12, 19 A. 165. 

(4) See EVIDENCE ACT (I OP 1872), 21 A. 285, 

(6) See LANDLORD AND TENANT, 21 A, 496. 

(6) See Mortgage — sale, 21 a. 309. 

Evidence. 



Co»j6S^ion~-yolue to be attached to a confession subsequently vAthdrawn.-^ 
lb does not necessarily follow, because a confession made by an accused 
person ie subsequently retracted and there is liule or no evidence on the 
record to support the confession, that therefore the confession is to be 
rejected. The credibility of such a confession is in each ease a matter to 
be decided by the Court according to the circumstances of each particular 
case, and if the Court is of opinion that euoh a confession is true, the Court 
is bound to aot, as far as the person making it is concerned, upon such 
belief. QUEEN-EMPBESS v. MaIKU LAL, 20 A. 133 = 17 A.W.N. (1897) 
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E vidence - (Concluded) . 

(2) Muhammadan law — Alleged gift by a Muhammadan fath^ to his son.— 
Government securities were endorsed and delivered by a Muhammadan 
father to his son in the presence of the local Treasury Officer. On the 
question, raised after the father’s death, whether this was intended to 
transfer the ownership, or, was a 6e«arni transaction, leaving the true 
ownership in the father, the Courts below had drawn different inferences 
from the proved facts. The first Court decided that the ownership had 
been changed, the notes having been given with only a reservation of the 
temporary use of the interest. The High Court found that the ownership 
remained in the father. 

On a review of the possession of the parties at the time, and of their subse- 
quent conduct down to the father’s death, the Judicial Committee affirmed 
the judgment of the High Court, on the evidence pointing out that the first 
Court’s theory of the reservation differed from the case alleged by the 
defendant and from that actually made out by the plaintiff at the hearing. 
NAWAB Ibrahim ali khan v. Ummat-ul-Zohra, 19 A. 2b7 (r.c.)« 
24 I.A. 1 = 7 Sat. P.C J. 117 

(3) Presumption— Municipal bye-law^ presumption as to validity of— Act XV 

of 1883, s. 55.— Where a person was tried for and t onvioted of a breach ot 
certain bye-laws purporting to have been duly passed by a Municipa 
Board, it was held that the presumption was that such bye-laws had been 
passed with due regard to the necessary procedure and were not illegal, 
and that it lay upon the accused to object to their validity and was no 
pan of the duty of a Court ex'»rcising appellate or revisional jurisdiction 
to enter of its own motion into the question whether such rules bad een 
properly framed in accordance with the provisions of the law on ® 

ject. Queen Empress v. Ram Chandar, 19 A. 493 = 17 A.w.n. 

13.3 . , - 

(4) prosecution witness examined before the Magistrate but not called ^ ® 

of Session- Witness called bp the defence— Cross-ezamtnntton by defena* 9 
counsel disallowed.— ^here the prosecution declined to ca . Maffis- 
of Session a witness for the Crown who had been ermine UQ^bv 

trate’s Court, and such witness was thereupon placed 

counsel for the defence, it was ^fd that counsel for ® him 

entitled to commence his examination ot the witness ^ ^ ^ jjjg 

as to what he had deposed in the Mapistrate’s Court 

previous deposition were under the circumstances ° J witness 

of cross-examination, with the permission of ^ourt if the ^itnes^ 

proved himself a hostile witness. QUEBN-EupRBSS v. ZawaR Husen, 
•20 A. 155=17 A.W.N. (I897l229 

(5) Bee CIVIL PROCEDURE Code, 1882, 20 A. 294. 

(6) See CONSTRUCTION, 22 A. 96. 

(7) See CRIMINAL PROCEDURE COD'!, 19 A. 390 20 A. 264, 20 A. 426, 21 

A. 86, 21 A. 111. 21 A. 175. 21 A. 265. 22 A. 445. 

(8) See EVIDENCE ACT (I OF 1872). ss 18, 21, 19 A. 76. 

(9) See MORTGAGE BY CONDITIONAL SALE, 19 A. 434. 

(10) See Mortgage— Redemption, 22 A. 149. 

(11) See PENAL code, (act XLV of 1860), 19 A. 74, 20 A. 55, 20 A. 166, 21 

A. 159. 

(12) See SUIT. 21 A. 26. 

Evideace Act if of 1872). 

(11 Ss. 18 and 21— Evidence as to statement of a party to a suit, bef ore 

(1) Ss. p„fer««e.-Aftar an adjad.cat.on under the 

Statute XI Vie. Cap. 21, of insolvency against a trader in Calcutta, a 
creditor brought this^ suit against him, and the official assignee as co-de- 
fendant, the latter alone defending. The olaiin was for ® 

debt, and in default to obtain an order for the sale of land 
creditor averred that he held an equitable mortgage by 
deeds with him. before the adjudi(»tioo. as security for J^e debt . J . 
that the burden was upon the plaintiff of proving the deposit by way ot 
equitable mortgage to have preceded adjudication. 
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general index. 

Evidence Act (I ofl872)-{Conlmued). 

P"°' Poi^sossian had or 

On the question vvherber tbe Courts bolow should, or should not have ro 

eited ID evidence the testimony of a witness who had bcoo inl’ormed bv 

thL’’ ben V' "™ adiudication that documents relating to landliad 
then been uepos.ted with him as security by the person, wh^wL after 

rhat thUh defendant in “Sis suit 

donee Act^ 1872'“could'r't“'h‘'^'*H'*“’’ 21 of the Indian Evii 

S. 30-See CRIMINAL PROCEDURE CODE. 22 A. 445. 

Ss. 41. 44-See ACT IV OF 1869 (DIVORCE). 22 A. 270. 

(4) Ss.65. 90— PresumpUon fls to a,icient docnments—Desiruclhn of ordinal ^ 

nT'^mZfiT!} certified copy-Regidaiion No. Lll of 1803 37— 

Sttirof l1wr‘"p preliminary to inking estate under the 

Court Of Hard.-!— Procedure pres-.ribed by the requiatinn to be stri-tlu 

/oi/fi?yed.— timt, the presuoiptiou allowed bv a. 90 of the ludhin 

Evid Dce Act, 1372, may be applied whore the origioal of a documeot 

be proved bce i destroyed and only T-ecundary evidence of its 
cootcot^ in the shape of a certitied copy is avail^ible 

The procedure prescribed by Regulaiiou No. LTI of isOS for disqualifying 
proprietors and taking their H^ates under the Court of Wards^must bf 

strictly followed m order that the disabilines incident to the status of a 
disqualified proprietor ra^y ensue. It it. incumbent therefore upon one 
Bcekini^ to di-pute an adop .on on the ground that the person making it 
was a dit-qualidel proprie.or ” to show that all the nrocedure n -cessarv 
to make such person a disqualided proprietor was carried out .according to 

n!''(1900} JaS KUNWaR. 22 A. 294 = 20 AAV, 

(5) S. 68— See TRANSFER OF Property act (IV op 1682), 20 a. 532 

(6) Ss. 74. 76. 79— See Stamp ACP (I OF 1679), 19 A. 293. 

Vfe!t'^::lT7 of receipt of consideration in 

deetii ^nf r Committee, approving the 

decision of the Huh Court on tbo point, regtrl it as settled Uw that 

Nv^here there has been a false acknowledgment by recital in a deed of sale of 

the payment by the purohasn- of the ooosiderat. ion money, and its receipt 

by the vendor, K IS open to the latter to prove that no considerafou 

money was actually paid, notwithstanding anything in s 92 of the 

Indian Evidence Act. 1872. That section doL no^ enact that no state! 

Tvld^ce ^ ** written instrument is to be contradicted by oral 

Where the consideration money had been acknowledged to have been naid 
by a recital in the sale-deed to that aSect, AeW tbft it was ^ io^ 
ment of the above section for a Court to accept proof that, by a collate«l 
arrangemen between vendor and purchaser, the consideration money 
remained with purchaser m his bands for the purposes and under the 

^ 2 ""^ SaH LaL GRAND V.INDARJIT, 

G J 7oT (P-C.)-4 G.VV-N. 485 = 2 Bom. L.R. 553 = 27 I. A. 93=7 Sar. P. 

• • • 

(8) S. 92— See MORTGAGE— REDEMPTION, 22 A. 149 

(9) 5. 105 —Act No, XLV of 1860, ss. 96 et seqq — Ria/i( of priyafe defence— Pre- 
rampfwrt— P/eo^t^s.— Held that an accused person who at his trial 
has not pleaded the tight o private defence, but has raised other pleas 
mconsistoMt with such a defence, cannot in appeal set up a case, found- 

of Tlvirn I “ '^'^ted in the exercise of 

the eight of Pnvate defence; neither is the Court competent to raise 

such a plea on behalf of tbe appellant. QUBBN-Empress v Timmat 
21 A. 122 = 18 A.W.N. (1898) 208 iiMPRESS v. IIMMAL, 
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Evidence Act (/ of I872)^iConcluded), 

(10) S. 115 — Admission— Estoppel — Admission of paint of law w cstojjpei.— An 

admission on a point of law is not an admission of a thing so as to 
make the admission matter of estoppel within the meaning of s. 115 of 
the Evidence Act. JAGWANT SINGH v. SiLAN SiNGH, 21 A. 285-19 A. 

W.N. (1899) 66 

(11) Ss. 145, 161— See GRIM. PRO. CODE, 19 A. 390- 


PA0a 


891 


Execution of Decree. 

(1) Act No. XV of 1877, seh. II. art. 178 - Lmifafion.- Certain holders 

of a decree for sale under s 88 of the Transfer of Property Act applied for 
execution of their decree on the 6th of January 1887, and the application 
was granted. A third party, however, appeared and filed an objection 
under s. 278 of the Code of Civil Procedure, which was allowed. There- 
upon the decree-holders brought a suit under s. 283 of the Code. They 
obtained a decree on the 5th of June 1888 ; but the intervenor appealed, 
and the final decree in appeal was not passed until the 28th of May 1892. 
On the 27th of April 1892, the decree-holder again applied for execution 
of the decree. Beld that execution was time-barred under art. 178 of 
the second sechedule to Act No. XV of 1877. DESRAJ SINGH v. KARRAM 
Khan, 19 a. 71 = 16 A.W.N. (1896) 188 

(2) Application for execution by beneficial holder of decree— Application dismmed 

—Sziit for declaration of applicant's right to execute the decree— Ctvtl Pro- 
cedure Code, s. 232.— Held, that where an application under a 232 of the 
Code of Civil Procedure by a person alleging himself to he beneficially 
entitled under a decree to execute such decree has been rejected, it isstiU 
competent to tbe applicant <no appeal lying from the order under a. 232 
rejecting his application) to bring a separate suit for a declaration that he 
is tbe person entitled to execute the decree. SHRORA.I SINGH v. AMIN- 
UD-DIN Khan, 20 A. 539 = 18 A.W.N. (1898) 145 

(3) Application for execution giving wrong date of decree — Amendment allowed 

after limitation — Amendment relating back to former applications. A. 
obtained a decree on two mortgage bonds on the 25th November 1885. 
That decree was set aside, but another decree was passed in his favour on 
tbe 2186 of September 1886. Tbe decree-holder made several 
to execute the decree, but in each described the decree as of the 25th 
November 1885. On the third application tbe judgment-debtor objected 
that the application was time-barred. The application was allowed to be 
amended, but the amendment took place after the expiry of limitation. 
Beld that the amendment would relate back to the preceding apolicahons, 
and execution of the decree w*s not time-barr.>d. JlWAT DUBE v. KALI 
CHARAN RAM, 20 A. 478 = 18 A.W.N, (1898) 128 

(4) Civil Procedure Code, s. Successive applications for in respect of 

different reliefs arantedby the same decree.— StCMou 43 of tbe Code of Civil 
Procedure is not applicable to proceedings in execution of decree. So held 
by Edge, C.J., Tyrrell, Knox, Blair and Burkitt. JJ. 

Where a decree grants different reliefs, as. for example, possession of land 
and mesne profits, it is comoetent to the decree holder to execute such 
decree bv means of separate and successive applications in respect of each 
relTef! SaThS SAUAN v. H.AWAL Fande. 19 A. 98 = 13 A- W.N. (1893) 

57 ^ 

(5) Civil Procedure. Code, s. <i\l— Mesne profits— Interest on mesne profits not 

qiven by decree— Interest notobtainabie in execution— Colts of coUecticn of 

rents by a trespasser in possession not to be set off against mesne profits. 

A plaintiff sued for cancellation of a certain lease, hnd for ejectment of 
the defendant as a trespasser, and for mesne profits with interast on such 
mesne profits. Tbe decree which he obtained was a decree for cancella- 
tion of the lease and ejectment of the defendant, and ordered that m^ne 
profits should be ascertained in the execution department, but was silent 
as to interest. Held that interest, on the mesne profits could not be 
obtained in execution of the decree. 

Held also that as the defendant had thrust himself into an estate 
acted in the exercise of a bona fide claim of right, he was not 
charge collection expenses in reduction of the mesne profits. ABDUii 
GHAFUR V. RAJA RAM, 22 A. 262 = 20 A.W.N. (1900) 67 
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«s=2- «'.r;.s 

t... ce,»r 

S” -P-sen„uive, iu t7“ died 

^ dtcree bolder was eniiUed to execute his decree agaiost 
e Jegal representative ot the legal representative to the extent of anv 
assets of the or.g.nal judgment-d.btor which might have come in?^her 
possession. JaPRI BEGAM v. Saiua Bihi, 22 A. 367 = 20 A.W.N. (1900) 

(7) Civil Procedure Code, s. 2ii—Reptesentative of a party to tliesuit Purciiaser 

^ m execution of a decree. -Held, that the 

purcbaserof property which is at the time of the purchase under attacl.- 

decree IS a representative of the judgment debtor 
the meaning of s. 244 uf the Code of Civil Procedure GUR 

Prasad v. Ram Lal. 21 a. 20 = 18 a.w n. (IS‘J8) igo 

(8) Cicif Procedure Code. s. 2ii3-Sale in cxeculion-Order for recovery of defici 

HVl order- Certificate of amount 01 deficiency. 

Held thiit » son will lie to set aside an order passed under s. 293 ol the 
Cede 01 Civil Procedure* 

Held also that the fact that tbo certiticite provided for bv s. 293 of the Code 
has not oeeii granted will not prevent the decree-hol Jpi- or the judgment- 
debtor, as the c^se may be. from recovering from the defaulter the defici- 
ency ari-ing on a re sale of property s-dd in execution of a decree but not 

^isOg/Tgs Lal v, deoki Nandan hai. ly a. 22 = ig a w.n. 

Co«sO«t/.on 0 / decree-.4cf IV 0 / 1832. ss. 86, 88. 89-Decrec for sale on 
a moritjage- Interest allowable after date fixed by decree for payment of 
the morujaqe-monty.—k Court executing a decree, tbe terms of which are 
ambiguous, should, where it is possible, put suoh a consiructiou upon the 
decree a» would make it iu accordance with law. 

But in construing a decree for sile upon a mortgage, tho terms which are 
su?ci*ptible of b«-ing construed either as allowing interest only up 10 the 
date fixed by the decree for payment of the mortgage-debt or as allowing 
interest also after that date until realiz.vtion. tbe prooer con.iruction to 
make the decree in accordance with law. is that inlere.st is allowed uptotho 
date of reahzUion and not merely up to the date fixed bv the decree for 

D liAKAR SAJJAD V. UDIT NARAIN SlNGH, 

21 A. 361 (F.B.) = 19 A.W.N. (1899) 9l 

ConsWuxti^i of decree— Act IV of 1882 (Transfer of Property Act), s. 88 
-Civil Procedure Code. 2i9. 206- Cosfs-Drcree apparently awarding 
costs twice over. -A decree drawn up under s. 88 of the Tranter of Pro- 
perty Act.. 1882. was properly iramed in accordance with tho require- 
ments of that section, but, in addition to the prescribed contents of such a 
decree, contained H clause to tbe following t-flect:-“lt is further order- 
ed, that the defendant aforesaid do pay to the plaintifls aforesaid tho 
sum of Ks. Sio b O, the aniouDt of costa incurred by them in this Court.’’ 

iffW, that ihis latter clause was merely a formal compliance with the 
iroviHions of the Code of Civil Procedure, and was rr>t intended to bo a 
nirectiori for the recovery of costs personally from tbe judoment-debtor. 
WAKIiUL hATiWA V. Lalta PRASAD, 20 A. 523(F.B.)=l8 A.W.N. (1898) 

1 57 


(9) 


( 10 ) 


' « • 


(11) Construction of decree— Duties of executing Court-Act IV of 1882 s 88 
—Decree for sale on a mortgage wrongly allowing interest after date fixed 
for payment.— 'ryhetc a decree for sale under the Transfer of Property Act 
as framed is ambiguous. tbeCourt executing it must put its own construc- 
tion on It, and if possible, will con^t^ue it as a decree properly framed act- 
cording to law ; but where there ih no ambiguity in tbe decree, the execu- 
ing Court is bound to execute it according to its terms, whether the 
decree be right or wrong. Pibbhu NARAIN SINGH v. RUP SINGH. 20 A. 
397 = 18 A.W.N. (1898) 93 
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« « 

Execution of Decree— [Continwa), PAGE 

(12) Decree for monev — Application for receiver of rents of immoveable property of 

deceased Hindu in the hands of his widow— Hindu Law— Hindu widow’s 
estate. — Held that a Court executing a simple money decree obtained against 
a sonless separated Hindu was not competent to appoint a receiver of the 
rents accruing since his decease of the judgment debtor's immoveable pro- 
perty, then in the hands of hia widow as h“r widow’s estate, such rents 
not being assets of the deceased, but the pcfsonal moveable property of the 
widow, and this even if the decree-holder had not, as in fact he had, 
agreed for consideration not to execute his decree against the moveable 
property of tbe widow. RANI KANNO DaI v. B. J. LACY, 19 A, 235 = 

17 a.W N. (1897) 38 — 154 

(13) Decree for sale on a mortgage— Powers of Court executing decree— Hindu 

law— Joint Hindu family— Objection hyson that his interest in the property 
mortgaged is not saleable in execution of a decree obtained against his father. 

— Held, that it is not open to a son in ajoint Hindu family, who has been 
made a party as the legal represeniatjve of his father to proceedings in 
execution of a mortgage decree against his father, to raise an objection in 
those execution proceedings that the decree against the fath«*r is not 
binding on him in his personal capacity by reason of his nob having been 
made a party to the suit in which the decree was passed. HiRA LAL SAHU 
V. PARMESHAR RAI, 21 A. 356 = 19 A.W.N. (1899) 100 ... 936 

(14) Limitation — Act XV of 1877 {Indian Limitation Act), $s. 7 and 8— 

A/inorifp.— S- 8 of the Indian Limitation Act, 1877, applies only to 
those oases in which the act of the adult joint creditor is per se a valid 
discharge. 

A decree was passed in 1881, iu favour of two decree-holders. Subsequently 
one of the decree-holders died, and the names of his widow and bis two 
minor sons and one minor daughter were entered as his representatives. 

In 1888, an aiiplication was made for execution by the widow on behalf of 
the minor sous, which was dismissed. In Febtuarv 1894, tbe two sons of 
the deceased decree-holder being still minors made another application 
for execution through one Aijiz Husain- Held, that s- 7 of tbe Limita- 
tion Act applied, and that this apolioation was not time- barred. ZAMIR 
HASAN V. eJUNDAB, 22 A. 199 (P.B.)=20 A.W.N. (1900) 8 ... H63 


(15) Limitation-Act XV of 1877, sch.II, art. 179-Ctptf Procedure Code, s. 234.248 

— Apphcations for execution made without any representative of the deceased 
judgment debtor being brought on to the record— Applications for the execu- 
tion of a decree made after the death of tbe judgment-debtor and 
without either any representative of the judgment-debtor being brought 
upon the record or there being any subsisting attachment of the property 
against which execution is sought are not good applications for the pur- 
pose of saving limitation- MaDHO PRASAD v. KESHO PrASaD, 19 
A. 337 = 17 A. W. N. (18971 75 

(16) Limitation— Act XV of 1817— [Indian Limitation Act), sch- II, art. 179 

Application to take some sUpnn-aid nf execution— Payment of ffoeess- 
The mere payment of process-fee for the issue of notice for the pur- 
pose of an inquiry under 8. 287 of the Code of Civil Procedure, or the 
payment of cosis for tbe iasuo of a proclamation of sale, unaccom- 
panied by any application, will noo operate to give a fresh starting point 
for limiution within tbe meaning of art. 179 (4) of the second schedule 
to the Indian Limitation Act, 1877- THAKUR RAM v. KATWARU RAM, 
22 A. 358 = 20 A.W.N. (l900) 108 

(17) Destitution of benefit obtained under a decree which is reversed in appeal— 

Restitution sought by means of execution rtf appellate decree against a 

person not a party to the appeal.— Held, that the appellants in the Privy 

Council who had, antecedently to filing their appeal to Her Majesty in 
Council, paid to the assignee of the decree appealed against, which was 
for costs only, tbe amount then payable under that decree, could not, on 
succeeding in their appeal, obtain restiiution, merely by virtue of and 
in execution of tbe order of Her Majesty in Counoil, of the amount so 
paid, from the assignee when that assignee had been no party to the 
appeal to Her Majesty in Council. SADIQ HUSAIN V LAETA PRASAD, 
20 A. 189 = 17 A.W.N. (1897) 222 
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Execution of Decree~{Concluded). 

~^ecind sale in execuHon of a different 

Corf.,, vs. 311. 312. -Corbin ira- 
beintj r.^ised bs' r'hn • a ‘’to-'u^nn of a b-i». on ol>j «f'r.ions 

Procedure tb^s'ile Code of Civil 

quently irfa snib' Krm b. another decree Subse- 

suit the i-Hemenf ^ bv the purchasers at the first .sal© (in whir^h 

judgment who alone were made defondants, confessed 

Jale n'en s.^Pd confirmed. The purchasers at the first 

ibe pronerfw o^M ^ ^^^hasers at the second sale for possession of 
chasers haiTnff bv Str^ichey, C. J.. that the second pur- 

bad been K acquired their title at a time when the first s^le 

ation oMh f""' ^' • the subsoquont confirm- 

further nurchasers WW f. 

de^rL ennfi " Tu J.) on the finding td.U the 

Durch\r to which the 

ohtaJnrd K ^ second sale were no parties, and hid. moreover, been 

d.^hrr.ro tu collusion between the plaintiffs and the jndgment- 

ser-^lt acquired hv the pnreha- 

A. W N. agoom ■ NAiiiiN. 22 A. 103 = 20 

^e!fo,‘r 0 / a7cctinn.vuychaser-Pnrcha.ser nof bound "to 

Il?vb rahdtty of the order under tvhich the sole takes place. 

Where under a decree upon a mortgaso the sal© of c©rtatn property is 
ordered, and such property is sold at auction in pursuance of such order, 
and the sal© IS confirmed, the auction-purchasor takes a good title, even 
though the decree was one which the Court ought not to hive made, 
iho purchaser at a sale under a decree is under no obligation to look 
behind tbo decree to so^ whether the decree has been rightlv made. 
Matadt7t Kasodhan v. Ka2X7n n7csain. I. L R,. !3 All.. 432. distinguished. 

P^tva .\fahtonv. Pam Ktshen Svigh.l. h. R. 14 Cal.. 13 and Mnkhoda 

Dassi V. Qopal Chnyeder Dutta, T. L. R.. 20 Cal.. 734. r><orred to. 
KAUNSILLA v. ChANDAR Sen, 22 A. 377 = 20 A.W.N. (1900) 123 

(20) Surety after passvtfT of decree— ^^odc of realization of security— Civil 

Procedure Code, s 253- \Vh^=»rp after the passing of a d^•cree 

or Jtrrear.s of rent, a friend of the judgmont-dehror entered into a s^curit^ 
bond whereby be rendered himself personally liable and hypothecited a 
share in certain Zimindari proo^rtv to secure the performance of the 
decree, it was held that the obligition created by smh sdourity (,ood 
could not be enforced by a Court of R-venue bv the sale of >h© hypothe- 
cated property. BEHARI LAL v. JAQNANDAN SINGH, 19 A. 247= 17 
A.W.N. fl897J 29 

(21) See ACT XII OF 18S1 (N.W.P. RENT), 19 A. 253. 

(22) See APPEAL, 19 A. 140. 

(23) See CIVIL Procedure Code, 1S82. 19 a. 136 : 19 a. 141; 19 a 18S; 

19 A. 194 : 19 A. 296 ; 19 A. 480 : 19 A. 482 : 19 A. 499 ; 20 A. 8 ; 20 A. 

129 : 20 A. 254 ; 20 A. 3.37 ; 20 A. 379 : 20 A. 38$ : 20 A 412 : 20 A- 421 : 

20 A. 428 : 20 A. 430 : 20 A. 506 : 21 A. 140 ; 21 A. 145 ; 21 A. 155 ; 21 

A. 238 ; 21 A. 269 ; 21 A. 277 ; 21 A. 3U ; 21 A 405; 22 A. 79 ; 22 A. 

86 : 22 A. 103 ; 22 A 121 ; 22 A. 182 ; 22 A. 222 ; 22 A 384 : 22 A. 399 ; 

22 A. 401 ; 22 A. 434, 

(24) Sea DUIITATION ACT (XV OP 1877), 19 A. 308 ; 19 A. 477 ; 20 A. 124. 

(25) See ME.SNE PROFITS, 20 A. 203. 

(26) See Transfer of Property act (iv of 1882). 19 a. 174 ; 19 a. 180: 19 

A. 186 ; 19 A 205 ; 19 A. 520 ; 20 A. 302 : 20 A. 354 ; 21 A. 453 ; 22 A. 
404, 

Executor. 

See act V OP 1881 (PROBATE AND ADMINISTRATION). 20 A. 189. 
Ex-proprietary Rights. 

See Act XII OF 1881 (N.W P, Rent), 19 A. 35. 

Palse Evidence, 

See Penal Code (act xlv of i860), 22 A, ii5. 
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False Information, 

See PENAL CODE (ACT XLV OF 1860), 20 A. 151. 

Pine. 

See Criminal Procedure Code, 19 a. 112 . 

Forgery. 

See PENAL Code (ACT XLV OP 1860), 21 A. 113. 

Fraud. 

See PENAL Code (Act XLV of i860), 21 a. 113. 

Qangaputras. 

See Customary right, 20 a. 200 . 

Guardian and Minor. 

Cl Loans to a minor— Inquiries necessary to he made by l^der— Burden of proof. 

' ’ plaiotifi who has advanced money to relieve the necessities of a minor 

mu«i make all reasonable inquiries as to the facts of such necessitiea. and 
bavine made such inquiries and reasonably entertaining a bona fide belief 
in the existence of such necessities he can advance his money in safety, 
even though the sum borrowed by the guardian upon the security of the 
minor’s estate is not in point of fact used for his necessities or his benefat. 
On the other hand a plaintifi who lends money without >uch inquiries 
cannot thereafter successfully have recourse to the minor s estate for the 
satisfaction of the debt. KANDHIA LAL v. MUNA BIBI, 20 A. 136-17 A. 
W.N. (1897) 220 

(2) Suit brought on behalf of a person alleged to be^ but not in fact, a minor— 

Procedure on discovery that the plaintiff was of full age at the commence’ 
ment of the suif.-A suit was instituted on behalf of a person alleged to be 
a minor, through her next friend. The plaintiff obtained a decree. The 
defendant appealed, and on this appealthe alleged minor ^ 

placed on the record in her own right as respondent, stating that she had 
attained her majority since the institution of the suit. affidavits 

however, by which this application 

been ol full age at the time when the plaint was filed. Held that th^uit 
must be dismissed. SHEOBANIA v. BHARAT SINGH. 20 A. 90- 17 A.W.N. 

(1897) 203 

(3) See Civil Procedure Code, i882, 20 A. 98, 20 A. 162. 

(4) See GUARDIANIanD WARDS ACT (VUl OP 1890^, 20 A. 400, 20 A. 433, 22 A. 

332* 

( 5 ) See SUCCESSION Certificate act](V1I of 1889), 20 a. 352. 

Guardian and Wards Act iVIll of 1890). 

(11 S. 34- Join! JJindw family— Guardian and minor— Court not competent to 
aopoint a guardian to the property of a minor who ts a member of a joint 
Hindu family —It. is not competent to a Court to appoint a guardian 
to the property of a minor when such minor is a member of a joint Hindu 
family and has no other property than his share the joint ^mily 
estate. BaNDHU PRASAD v. LHIRAJI KUAR, 20 A. 400—18 A. W. N. 
(1898) 94 

(2) S ^1— Guardian and Ward-Deathof guardian— Suit by ward against guard- 

ion's son for rendition of accounts.-Held.th^t no suit would lie by a ward 
against tbe son of bis late guardian for rendition of arcrurts. MAN- 
MOTHONATH BOSE MULLICK V. BASANTO KDMAR BOSE MULLICK, 22 
A. 332 = 20 A.W.N. (1900) 98 

(3) S. ^ 1 - Appeal- Order refusing to direct the remivalofa guardian.-Vlheie 

an applicant for a certificate of guardianship applied for a twolold relief, 
namely, that the existing guardian might be removed and that she her- 
self might be appointed guardian, and her application was dismissed, it 
was heUi that no appeal would lie from the order of dismissal, such order 
being an order refusing to direct the removal of a guardian. IMTIAZ-UN- 
N16SA V. ANWAR UL-LAH, 20 A. 433 = 18 A.W.N. (1898) 97 

High Court. 

See ACT VIII OP 1897 (REFORMATORY SCHOOLS), 20 A. 158, 159, 160. 
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UMuLaw. 

1. — Adoption. 

2. — ALIENATION. 

3. — Custom. 

4. — Gift. 

5. — Impartible estate. 

6. Joint Family. 

7. — Maintenance. 

8. — Marriage. 

9. — Partition. 

10. — Reversioner. 

11. — Stridhan. 

12. — Succession. 

13. — Widow. 

/. — Adoption. 

(1) Invalidity of the adoption of a sister's son, mother's sister's son, ond of a 

daughter's son- — The adoption of a mother’s sister’s son by a Hindu of any 
of the three regenerate classes, Brahman. Kshatriya, and Vaisiya, equally 
with the adoption of a daughter’s son or a sister’s son, is contrary to 
law and void. The ancient texts condemning such adoptions are not only 
admonitions, but have been judicially decided to be prohibitions of law for 
such a length of time that it is now not competent to a Court to treat 
them as open to question in this respect. 

The judgment in The Collector of Madura v. Moottoo Ramalinga Sathupathy 
gives no countenance to the conclusion that in order to bring a case under 
any rule of law, laid down by recognised authority for Hindus generally, 
evidence must be given of actual events to show that in point of fact the 
people subject to that general law regulate their lives by it. Bhagwan 
Singh v. bhagwan Singh, 2i a. 4i2 (P.C.) = i Bom. L R. 3ii = 3 C.W. 

N. 454 = 261. A. 153=7 Sar. P.C.J. 474 ... 971 

(2) Validity of the adoption of the only son of /tis natural father. ^On the general 

question as to the validity by Hindu law of the adoption of the only son 
of his natural father decided in one judgment upon these two appeals. 

Held that such an adoption is valid by that law. 

The authority of a widow, in reference to adoption, not being identical in 
di0ereot schools of Hindu law, it was held, on a question peculiar to the 
appeal from Madras, that it is there established in regard to the giving of 
a boy in adoption by the widow of his natural father that, unless there 
has been some express prohibition by the husband, the wife’s power, with 
the concurrence of sapindas where the concurrence of sapindas is required, 
is co-extensive with the power of the husband. The adoption of an only 
SOD is not an act so improper but that a widow has power to effect it with 
the assent of the sapindas in the absence of express power from her 
husband. SRI BALUSU GURULINGASWAMI v. Sri BALUSU Rama- 
lakshmamma, and Radha Mohan v. Hardai Bibi. 2i A. 460 (P.C.) = 

1 Bom. L R. 226 = 3 C.W.N. 427 = 22 M. 398 = 9 M.L.J. 67=20 I. A. 213 
= 7 Sar. P.C.J. 330 ... iQOl 

2. — A tiena tion , 

See Limitation act (XV of 1877), 19 A. 524. 

3.— Custom. 

See Hindu Law -Impartible estate, 19 a. i. 

4.—aitt. 

See TRANSFER OF PROPERTY ACT (IV OP 1832), 20 A. 392. 

- 5 . — Impartible Estate. 

(1) Allowance to younger sons — Matters which may be considered in assessing such 
allowance- — Held that in calculating what allowance might properly be 
made to the younger brother of ths holder of an impartible raj regard 
might properly be had, not merely to the extent of the property constitut* 
ing the raj, but to the other sources of income, whencesoever derived, 
possessed by the incumbent of the raj. Mahbsh ParTAB v. DIRGPAL 
Singh, 21 A. 232 = 19 A.W.N. (1899) 46 ... 867 
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(3) 


Hindu Law— S.— impartible Estate— (Concluded). 

(2) Family custom— Rajputs— Impartible estate— Primogeniture — Evidence of 
converging probabilities.— In a Rajput family, of a clan named Jadon 
Thakur, long settled near Agra, bclding an ancestral taluq of zamindati 
villages aud having their principal dwelling place m one of such villages, 
ibe question arose whether, by a family custom, their ancestral property 
descended as an impartible estate, to be possessed by the eldest son of the 
last inberitor, or, desceoued as an ordinary estate, under the Hindu law, 
to be held jointly by the sons, each having the right to claim partition. 

The second of a joint family of three so is now sued the elder, the youngest 
beiog a co-defendant, but not taking either side. 

Tbe evidence established a family custom that the ancestral property should 
descend as an impartible estate, and snould be possessed by a single heir 
at a time, who should be the eldest son. 

All tbe lines of evideuce. ofdidermg degrees of value, onverged towards the 
same result, the existence of this custom of impartibility, and of 
primogeniture. 

perhaps no one of these line?, taken alone, would have been conclusive in 
favour of this right being established in the eldest sou. But, when the 
whole evidence was considered, the converging probabilities were conclusive 
to maintain the right claimed by ibe eldest son to exclusive possession. 
NiTR Pal Singh v. Jai Pal Singh, 19 a. i (P.C.) = 23I. A. 147 = 7 
Sat P.C.J. 49 

j^itaJishara — Impartible ra.j— Impartible raj not necessarily inalienable. 
If amongst Hindus governed by the law of the Mitakshara, a raj happens 
to be impartible ana governed by tbe rule of primogeniture, it does not 
therefore follow that it 's inalienable The condition of inalienability 
depends upon special custom, or, in some cases upon the special tenure 
of the raj and must be clearly proved. RUP SINGH v. PiRBHU NARAIN 
SINGH. ‘iO A. 537 = 1B A.\V,N. (1898) 159 

6,^Jolnt Family. 

Ill Joint family property sold in execution of a decree on a mortgage against the 
father alone— Decree satisfied— Subsequent recovery by the sons of part of 
the mortgaged property— Remedy of mortgagee.— ^ mortgagee held a 
mortgage of joint lamily pioperty given by the father alone. He sued on 
bis mortgage without making the sons parties to the suit, and having 
ob'aiued a decree, brought the whole of the joint family property to sale 
and purchased it himself. This purchase, together with a further cash 
payrnentof Rs. 59, satisfied the mortgage debt. After the mortgage bad 
been thus satisfied, the sons brought a suit for recovery of their shares 
in the joint family property amounting to one-fourth, and obtained a 
decree, and got possession of tbe property claimed. The mortgagee 
then brought a suit against the sons ro recover from them a share of the 
mortgage debt proportionate to the share in the joint family property 
owned bv them. Held, that the original mortgage having become extinct, 
the plaintifi was entitled to a decree for one fourth of the price realized by 
the mortgaged property at auction sale and to recover tbe same by sale 
of the interest of the sons in the joint family property. LachhmaN Das 
V. DALLU, 22 A. 394 = 20 A-W.N. (1900) 125 

/2l Joint family or self acquired property— General education acquired at the 
expense of the joint family junds.— Held, the mere fact that a mem- 

ber of a joint Hindu family had acquired a certain general education of a 
not very advanced character at theerpense of the joint, family funds would 
not have tbe result of making all the subsequent earniugs of that member 
ioint family property, but they would remain bis self-acquired property. 
LaCHMIN KUAR V. DEBI PRASAD, 20 A. 435=18 A.W.N. (1898) 101 ... 

(3) Liability of grandsons to pay interest on their grand- father's debts- Mortgage. 

' (pijQ mortgagee from a Hindu of the joint ancestral property of the latter 

can enforce bis mortgage against the grandson of the mortgagor for the 
realization of the interest secured by tbe mortgage in addition to the 
principal amount of tbe mortgage. LACHMAN Das v. KHUNNU LaL, 19 
A. 26 = 16 A.W.N. (1896) 183 

(4) Liability of member of joint family though not made a parly to the suit— 

** Personal ” decree, meaning of . — Where a decree provided for the sale of 
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Hindu Lan—6.—Joint Pami/y^iContinued). 

8peci6ed property of a joint family and, in the event of the amount of the 
decree no« being thereby satisfied, for the realization of the balance from 
the defendants personally ; Held, that a junior member of the joint family 

ft party to the suit, could not successfully pletd that the decree beinc a 
personal one in regard to the unsatisfied balance, be whs not liable in /c- 

rto8l2ot.W.N‘'(?900)ta"- SINGH. 22 


(6) 


Liability oj sons to pay debts incurred by falher—'JredUor's rejnedy anainst 
sons not hatred by reason of his kavino sued the father separately— [ motI- 
gage JV of 1882 {Transier of Propirty Act), s 85. Although a 

decree may have been obtained against Jhe father of a joint Hindu family 
for H debt incurred by him, a subsequeot suit is maintainable against the 
SOD in respect of the same debt for the enforcement of I he son’s liability 
for It, such debt being one which the son is legally bound to pay. 

The creditor may in his original suit implead the son. but his omitting to 
do so will not deprive him of his subsequen:, .omedy against the son. 

There is no diflerdneo in principle as regards the subsequent remedy of the 
creditor against the son between the case of a debt procured by a mort- 
gage aod a simple money debt. 


The obligation of a Hindu son to pay his father’s debt is not an obligation 
which he has incurred jointly wl-h his father, and the creditor’s cause of 
action is not a Piogle cause of action which is exhausted upon a decree 
being obtained against one of them only. DHAR.ail Sl.NQH v ANGan 
Lal. 21 A. 301 = 19 A.W.N. (1899) 7S 

• • 

(6) Maintenance-Right of illegitimate son to maintenance . — In the rogonorata 
classes of Hindus a sou of illegitimate birth ha- no part in the family 
inheritance, but is entitled to maintenance out of his father’s estate; —a 
right personal to him and not inherited by his offspring. 

An allowance for mainrenance was received by the nlaintifi's father, that 
father having b >eo an illegitimate son born to a collateral relation of 
the bead of a family. The ancestral property was in the possession of the 
latter, who was in a senior line of descent. 


The plaintifl. who wh.s himsalf the legitimate son of bis father, cUimol to 
be entitled to redeem a mortgage of ptre of the ancestral estate, that 
mortgigti having been etfectod by the above-mentioned bead of the family 
His ground of claim wis that he bad inherited the right to maintenance 
and had thus an interest or charge within the meaning of s. 91 of the 
Transfer of Property Act, 1882. to entitle him to redeem. 

The decision was that the High Court had rightly concluded that ho had 
not inherited that right. The authority of tno Mitakshara in Chap. I 
ss 11 and 12, was more consi.stent with a personal right of the 
illegitimate son. ROSHAN SINGH v. Halwant SINGH. 22 A. 191 ip C 1 = 
4 C.W.N. 353 = 2 Bom, L.R. 529 = 27 I. A. 61=7 Sar! P.C.J. C42 

(7) Uitakshara— Power of a membtr of a joint family to alienate— Self-acquir- 
ed immoveables— Construction of words of a sanad granting an absolute 
estateof inheritance— Change of ancestral character oj immoveables— Mort- 
gage and foreclosure Bona fide re-acguisition for value by mortgagor's 
descendant. A father, being a member of an undivided family subject to 
the Mitakshara, cm exercise full power of dispositiou at his town disf're* 
tiou over immoveables which he has himself acquired, as distinguished 
from ancestral property. 


The immoveables alienated by a father’s gift, disputed by bis son, partly 
consisted of zamindari rights in villages which had been, at one time 
ancestral in the family, but had been transferred to satisfy tbe debts 
of an ancestral, and had been acquired back by his descendant, the donor. 
As to one of these villages tbe Courts below bad differed whether it 
was self acquired property in the donor’s hands. It had been 
moftgeged by the ancestors; and tbe mortgage had been foreclosed 
ander Regulation XVII of 1606, before having been re-acquired by the 
donor. 
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Hindu Law— 6 —Joint Faini/y— {Concluded), 

That the foreclosure and re acquisition were genuine were facts found upon 
evidence, including that of prior, concurrent, decrees maintaining the 
foreclosure, as between other parties. 

Beld that the re-acquisition was not a redemption of an estate inherited 
from an ancestor, and merely encumbered ; but that the once ancestral 
character of this village had been destroyed by the foreclosure. Like 
the other villages alienated by the father’s gift it was self-acquired by the 


donor. 

Other immoveable property comprised in the gift consisted of a malikana 
navable out of other villages conferred upon the donor by a Government 
sanad granting a muafi on seven villages to him for life, and declaring 
that “the zamindars who now pay the revenue will pay it to him, and 
after him they shall ever pay 10 per cent, as malikana allowance to 
his heir after the deduction of Government revenue for generation after 

generation.” 

rTfild that the grant of the malikana was absolute to the one grantee : that 
° there were not two gifts, one for life to the grantee, and the other a dis- 
tinot gift after his death, to the person who should then be his heir. The 
malikana formed part of the grantee’s heritable property and was self- 

acquired. 

TJeld also in reference to the High Court’s Act, 1061, in which no time is 
mentioned for the appointment of an acting Judge on the occurrence of a 
vacancy, that such an appointment could nob be questioned on the ground 
ftf if -<5 not having been made until after a period alleged to be unreasonable. 
BAIiWANT SINGH v. RANI KiSHORI, 20 A. 267 (P.C.) = 2 C.W.N. 273 = 
25 I.A. 54=7 Sat P.O.J. 279 

ml niahts of son in joint ancestral property— Mortgage.— k member of a joint 
' Hindu family has no power in his father’s life time to make a mortgage 
of any part of the ancestral family property. BHAGIRATHI MiSB v. 
SHEOBHIK, 20 A. 325=18 A-W.N. (1898/, 59 

(9) See Burden of Proof, 2i A. 193. 

(10) See Contract act (IX of 1872), 22 A. 307. 

(11) See Execution of DECREE, 2i A. 356. 

(12) See GUARDIAN AND WARDS ACT (VIII OF 1990.), 20 A. 400. 


7 ,— Maintenance, 

l^\ TliYLdu widow— Maintenance— Suit for arrears of maintenance— Discretion 

' ' 0 / Court in allowing arrears.— Where a Hindu widow sues for mainten- 

ance from the family and estate of her deceased husband, with arrears of 
such maintenance, the allowance of arrears of maintenance is a question 
for the discretion of the Court, and the Court, if it allows arrears of main- 
tenance at all, will not necessarily allow arrears at the same rate as it may 
allow future maintenance, especially where the plaintiS has made serious 
«1«Uv in bringing her suit for maintenance. RAGHDB4NS KUNWAR v. 
BHAGWANT KUNWAB, 21 A. 183 = 19 A.W.N. (1899) 22 

/oi rjifidu Widow-Bight to mainUnance—Sale of properly in respect of which 
^ the widow's right to ?naintenance might be enforceable— Act No. IV of 1882 
(Transfer of Property Act), s. 39.-The maintenance of a Hindu widow is 
not a charge upon the estate of her deceased husband until it is fixed and 
charged upon the estate by a decree or by agreement ; and the widow’s 
right is liable to be defeated by a transfer of the husband’s property to a 
bona nde purchaser for value even with knowledge of the widow’s claim 
for maintenance, unless the transfer has, further, been made with the in- 
tention of defeating the widow’s claim. RAM KUNWAR v. RAM DAI, 
22 A. 326 = 20 A.W.N. (1900) 97 


8.— Marriage. 

Consent of the father cf the girl not always necessary to the validity 

—Under the Hindu law if a girl is given m marnage by her mother and all 
the necessary rites are duly performed and there is no question of force or 
fraud and no other legal impediment to the marriage, the 
not be invalid merely beoauae the consent of the girl s /a^er has not been 
obtained. GHAZI v. 8UKRU, 19 A. 515 = 17 A.W.N. (1897) 139 
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Hindu Law — 9, — Partition. 

(D Sui< for — Trust — Joint trustees of temple — Suit for partition of rights as 
trustees. — Held that rights as joint trustees to the maoagement of aod 
superintcndenco of worship at certain temples, none of the trustees having 
any personal peouniary interest in the temples or their income, could not 
be made the subject of partition by a Civil Court, that is to say, that a 
Civil Court was not competent to grant a decree declaring that each of 
such trustees in rotation should for a certain definite period enjoy exclu- 
sively the rights of management and superintendence. SRI R.\.MaN 
LAUTI MAHARAJ V. SRI OOPAli LaLJI MAHARAJ, 19 A. 428 = 17 A.W. 
N. (1897) 103 

(2) Sea BURDEN OF PROOF, 22 A. 141. 

10. — Re versioaer. 

(1) Adverse possession — Limitation — Suit by reversioner to Hindii female heir . — 

Where property which should by law be in the possession of a female heir 
is held adversely to euch heir by a trespasser, the possession of the tres- 
pas$:er is adverse also as against the reversioners of such female heir as 
well as against the female heir, and limitation will begin to run against 
the reversioners from the date of the commencement of such adverse 
possession. 

The Full Bench decision in Ram Kali v. Kedarnath has been impliedly 
overruled by the judgment of the Privy Council in TiKA RAM v. 8HAMA 
CHARAN, 20 A. 42=17 A.W.N. (1897/ 195 

(2) Bituiu widow— Reversioners entitled to succeed successively on death of 

Bindu widow — by some of such reversioners to set aside alienations made 
by widow in possession — Res- judicata. — Where there ate several revorsion- 
ors successively entitled to succeed to property for the time being in tbe 
possession of a Hindu female, a decree in a suit by some of such revor- 
sionera seeking to set aside alienations made by the female in possession 
will not necessarily constitute res judicata in respect of a similar suit 
brought by other reversioners. CHHIDDU SiNGH v. DURGA DEI, 22 A. 
382 = 20 A.W.N. 11900/ 118 

(3) See LIMITATION ACT {XV OF 1877), 22 A. 33. 

/ / S tridban. 

(1) AfifrtfesAara — Stridhan — What constitutes stridban — Property inherited from 

a female — Descent of stridban. — Amongst property which becomes stridhan 
according to the law of the Mitakshara is property inherited from a 
female. 

It is not the case that where such sfridftan has once devolved according to 
cbe law of succession which governs tbe descent of this peculiar .species of 
property it ceases to be ranked as stridhan and is ever afterwards 
governed by the ordinary rules of inheritance. DEBl SABAI v. 8HE0 
SHANKAR lad. 22 A. 353 = 20 A.W.N. (1900) 100 

(2) See INTERPRETATION. 19 A. 133. * 

^12. — Succession. 

(1) MitaksharaSuccession— Daughter' s daughter. — Beld, that in the absence of 
^ preferential male heirs a daughter’s daughter is heir to her maternal 

grand-father. BANSIDHAR v. Ganbshi. 22 A. 338 = 20 A.W.N. (1900) 

107 

(2) Mitakshara — Succession — Sisfer’s son. — Held that in the absence of nearer 

relatives a man may be heir to his mother’s brother as regards property 
wbioh is governed by the Mitakshara law of inheritance. RAGHUNATH 
KUABI v. MUNNAN MISR, 20 A. 191 = 18 A.W.N. (1898) 13 

(31 MiioJishara — Succession — Whole blood and half blood — Distinction between 
^ ^ whole blood and half blood not confined to brothers and their sons. — The 
distinction of whole blood and half blood applies, according to tbe rule of 
succession of the Mitakshara, founded on propinquity of blood, to sapinda 
relations other than the brother and bis sons. 8UBA SINGH v. Barafraz 
KUNWAR, 19 A. 215 (F.B.) = 17 A.W.N. (1897) 63 

(4) Mitakshara — Sudras — Illegitimate sons— Collateral succession . — Amongst 

Sudras governed by tbe Mitakshara law an illegitimate son does not 
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Hiadu Law^i2.^Successioa — (Concluded). 

ioherif. collaterally to a legitimate sod by the same father. Shome 
Shankar Rajendra Varere v. Rajbsar Swami Jangam, 21 A. 99 = 
18 A.W.N. (1898) 170 

See Hindu Law— Widow, 20 A. 341. 


Page 
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(5) 


13 . — Widow. 


773 


756 


(1) Estate of Hindu widow or daughter — Powers to alienate family estate — Ances- 

tral family trade— Powers of manager.— 'Tho estate of a Hindu family, 
in which, afcer the death of the father and his widow, a daughter held ao 
interest for life, comprised a family trade, carried on by a manager on 
her account. 

Held that the restriction upon her power to alienate remained the same* 
notwithstanding the trade, without being relaxed on that account. 

Justifying necessity, or good grounds, after due inquiry, for belief in its exist- 
ence, would have been required to render valid an alienation made by her 
of the family estate. 

The case of a widow, or of a daughter under ^uch circumstances, differs from 
that of the manager, or bead of an undivided family, who manages an 
ancestral trade, and has a certain power to pledge for the requirements of 
the business. The validity of his charge, however, on tbe family estate, 
where there is a minority, or non-consent, among tbe members of the 
family, depends on proof that the charge was necessary, or was believed 
to be so by the mortgagee after due inquiry. 

The manager, appointed by the daughter, on whom the family estate has 
devolved, has no larger power to pledge the ancestral assets than bis 
principal. 

It is not incumbent on the defendant who relies on the absence of legal 
necessity for the borrowing by a woman bolding her limited estate, to 
plead or to prove such absence; but it is for the plaintiff to state and to 
prove all that will give validitv to the charge. SHAU Sundar LAL v. 

ACHAN KUNWAR, 21 A. 71 (P.C.) =2 C. W.N. 729 = 25 I.A. 183 = 7 Sar. P. 

C.J. 417 

(2) Hindu widow— Reversioner— Debt incurred by a Hindu widow for legal neces- 

sity, but witho7U any charge on the ancestral property in the hands of the 
widow - Ancestral property not liable in the hands of the reversioner. — The 
creditors of a Hindu widow cannot after her death ^ve recourse to ances- 
tral property in the hands of the reversioners, in respect of which proper- 
ty the widow had enjoyed only a widow’s life-estate, even though the debt 
sued upon was incurred for legal necessity and was one in respect of which 
such property might have been made liable beyond the widow’s life-time, 
if in fact no instrument charging the property beyond the widow’s 
life-time, has been executed bv the widow. Dhibaj SINGH v. Manga 
Ram, 19 a. 300 = 17 A.W.N. (1897) 69 196 

(3) Hindu widow— Succession — Legal represenffitive— Civil ProcedureCode. s. 365. 

— A reversioner succeeding to tbe estate of a deceased person after the death 
of tbe widow of that person would be bound by a decree obtained against 
the widow provided that there was a fair trial of tbe suit in which tbe 
decree was passed. Consequently the widow’s right to sue survives to, and 
devolves on, the heir of bee husband entitled to the estate, and such heir 
and not her personal heirs, should be held to be her legal representative’ 
for the purposes of s. 365 of the Code of Civil Procedure. Tribhuwan 
Sundar kuar v. SriNarain Singh, 20 a. 34i = i 8 A.W.N. (I898i 
65 ' ... 578 

(4) See ACT XV OF 1856 (RE-MARRIAGE OP HINDU WIDOWS), 20 A. 476. 

(5) See Execution of Decree, 19 A. 235. 

(6) See Hindu Law— Maintenance. 2i a. 183. 

(7) See Interpretation, 19 A. 16. 

(8) See Pre-emption, 19 A. 324, 20 A. 88. 

House Trespass. 

See Penal CODE (Act XLV of i860), 19 A. 74. 
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Husband and Wife, 


See SALE, 20 A. 447. 

injunction, 

(1) Discretion of Court as to granting mand-iiory injunctions —Delay on Oie part 

of the plaintiff in bringing his suit, —A pUintiff brought his suit for proprie- 
tary possessioo of a plot of land, and, socoodly, for a maodatory injunc- 
tioti to demolish certaio buildings which the defendant had erected on 
such plot. The suit, however, was not brought until upwards of two 
years from the time when the buildings complained of were completed. 
It was found that the plaintiff w-is not entitled to proprietary possession 
of the land claimed by him, but that be had a right of user over it, and that 
the defendant was not entitled to build upon the land. The Court, 
however, on account of the plaintiff's delay in bringing his suit declined 
to grant the mandatory injunction asked for. HAJI SYED Muhammad 
V. GULAB RaI, 20 A. 345 = 18 A.W.N. (1898) 68 

(2) See ACT XV OP 1883 (N.W.P. AND OUDH MUNICIPALITIES), 21 A. 348. 

(3) See Civil PROCEDURE CODE, 1882. 22 A. 449. 

(4) See Execution op Decree, 19 a. 71. 

(5) See SPECIFIC RELIEF ACT (I OF 1877), 19 A. 259. 


Insolvency, 

(1) See Civil Procedure Code, 1882, 19 A. 125, 19 a. 144, 21 A. 227. 
(2; See Evidence act (I of i872), 19 a. 76. 


Intention. 

See Penal Code (XLV of 1860), 20 A. 143. 


Interest. 

(1) See Civil Procedure Code, 1882, 21 a. 1. 

(2) See Execution of Decree, 21 a. 361. 

(3) See Hindu Law— Joint Family, 19 a. 26. 

(4) See mortgage— General, 19 a. 39. 

(5) See REGISTRATION act (III OF 1877). 20 A. 171. 

(6) See Transfer of Property act (TV of 1392), ss. 86. 88, 89, 19 a. 174. 


Interpretation, 

(1) Devise by a Hindu in favour of a female — Presumption as to intention of tes- 
' tator concerning the estate to be taken by the devisee. — One M. R., a sepa- 
rated Hindu died in 1882. leaving him surviving two daughters and a 
daugbter-in.Uw, Mussammat Sohni, the widow of a pre-deoeased son. 


During his lifetime M. K. had caused to be recorded in the wajib-ul-arzes 
of two villages. D. and A., owned by him — Mussammat Sohni, wife of 
my son Salig Ram, shall be regarded as owner after my death.” In the 
wajib-ul-arz of a third village the following entry was recorded — ” After 
my death Ganga Sahai, the adopted son, and Mussammat Sohni, the 
wife of Salig Bam, shall have a right to the property. 

Subsequently to the death of M. R. the nature of the estate taken by Mus- 
sammat Sohni in the villages D. and A, came before a Court of law and 
Mussammat Sohni did not challenge the decree which was then passed 
declaring her interest to be only a life estate. 

Held that under the above circumstances and having regard to the sentiments 
prevalent amongst Hindus on the subject of the devolution of immoveable 
property upon females, the devise of the villages D. and A. must be taken 
to convey an estate for life only and not the absolute ownership in the 
villages. MATHURA OAS v. BhikHAM MAL, 19 A. 16 = 16 A.W.N. 
(1896) 171 

(2) Sindu lew —Will— Intention of testator — Devise to wife — Widow*s estate — 

^ ' Stridhan. — One Debi Din a separated sonless Hindu made a will in favour 

of bis wife, of which the material clause was as follows: — "After my death 
the said Mussammat * * * is to be the person in possession and ownership 
in place of me the executant, of all the bequeathed property aforesaid by 
right of this will.” Debi Din died leaving a widow and a daughter who was 
married to one Janki. The widow obtained possession of the property 
comprised in the will on the death of Debi Din. The daughter died in 
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Interflretatlon—iConcluded). 

the lifetime of the widow, who thereupon made a will leaving the proper- 
ty which had come to her from Debi Din to lanki. On the death of the 
widow certain persons alleging themselves to be the nearest reversionefs 
to Debi Din claimed the property. 

Beld that, on the wording of the will and having regard to the surrounding 
circumstances of the case, the testator having no near male heirs, and the 
plaintiffs, if reversioners at all, being remote reversioners, the intention of 
the testator, Debi Dio, was to leave the property in question to his widow 
as her stridban, to descend to her heirs. JANEI v. BHAIBON, 19 A. 133 
= 17 A.W.N. (1897) 4 

(3) See ACT VIII OF 1897 (REFORMATORY Schools), 21 A. 391. 

( 4 ) See CmL PROCEDURE CODE, 1982, 21 A. 196. 

JmtSgmeat. 

(1) See Criminal Procedure code. 19 A. 506. 

(2) See RULES OF COURT, 21 A. 177. 

Jurisdiction, 

(1) Act XII of 1881 {North-Western Provinces Rent Act), ss. 95. 96. — One 

Nathu was an occupancy tenant. On his death his widow Jbari con- 
tinued iu occupation of the occupancy holding. After the death of Jbari, 
one Subarni, alleging herself to bo the daughter of Nathu and Jbari, 
applied in the Court of Revenue to have her name entered in the village 
papers as occupancy tenant of Nathu's holding in succession to him. 
The zamindars were made parties to this proceeding. The Court of 
Revenue decided in favour of the applicant Subarni. The zamindars 
appealed on the Revenue side, but their appeal was dismissed. 

Beld that no suit would He in a Civil Court on the part of the zamindars 
for a declaration that they and not Subarni were entitled to possession of 
the occupancy holding in question, and that it should be declared that 
Subarni was not the daughter of Nathu. SUBARNI v. BHAQWAN KHAN, 
19 A. 101 (F.B.) = 17 A.W.N. (1897) 1 

(2) Civil a?id Revenue Courts — Act No. XII of 1881, ss. 34 et seqq, 95 (d) and 206 

et seqq— Landholder and tenant — Suit to eject a tenajit on the ground that 
the tenant had denied the landholder's title. — Tbe reason which a land- 
holder may have for desiring to eject a tenant of agricultural land has 
nothing to do with tbe procedure to be adopted for tbe tenant’s ejectment. 
Where the Procedure laid down in s. 36 et seqq of the North-Western 
Provinces Rent Act, 1681, is available, the landholder must adopt that 
procedure, and tbe mere fact that tbe landholder’s alleged cause of 
action is the denial by the tenant of tbe landholder’s title will not give 
tbe landholder a right to sue for ejectment in a Civil Court. RAM SUKH 
v- GOKUL CHAND, 21 A. 143=18 A.W.N. (1898) 213 

(3) Civil and Revenue Courts — Act No. XII of 1881, s. 95, clauses (m) and (n) 

— “ Wrongful dispossession” — Dispossession by process of law — Suit to recover 
damages for such dispossession. — The expressions “wrongful dispossession” 
in cl. (m) and "wrongfully dispossessed” in clause (n) of s. 95 of Act XII of 
1882, do not include a dispossession by order of Court, though such order may 
he subsequently reversed on appeal. Where therefore a tenant who is evicted 
under s. 36 and the following sections of the Rent Act, but afterwards rein- 
stated by order of a superior Court of Revenue, sues the evicting zamiodar 
for damages, such a suit may be brought in a Civil Court. THAKUR DiN v. 
MANNU LAL. 19 A. 456 = 17 A.W.N, (1897) 101 

( 4 ) Civil and Revenue Courts — Mortgage— Lease of mortgaged premises by mort- 

gagee to mortgagor — Remedy of mortgagee for non-payment of rent — 
Certain mortgagees, in whose favour a deed of mortgage providing for 

' possession in lieu of interest had been executed, on the day following the 
execution of the mortgage granted a lease of the mortgaged premises to the 
mortgagor. The two documents were registered on tbe same day. Tbe 
amount of rent reserved by the lease was exactly equivalent to the amount 
of interest payable under the mortgage, and the mortgage-deed contained 
a covenant that any arrears due by the lessee should be a charge upon the 
mortgaged property. In the counterpart of the lease also a similar 
oovenant making tbe mortgaged property security for the rent payable 
under the lease was inserted. 
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J urlsdictioa — {Continued). 

Held that uoder the above oircorDstances the mortgage and the lease formed 
merely difierent parts of the same transaotioa, and that the mortgagees 
were entitled to seek their remedy for non-payment of the rent reserved in 
a Civil Court by mesins of a suit upon the mortgage and were not obliged 
to have recourse to a suit for rent in a Court of Revenue. ALTAP Ar*l 
KHAN V. IjATjTA Prasad. i9 a. 496 = 17 A.W.N. (1897) 128 

(5) Cicil and Revenue Courts — Suit in ejectment against a trespasser — Res judi- 

cata— J5nfr»es in reveyiue records.— Although a Civil Court cannot give a 
decree declaring or deciding the status of an agricultural tenant, yet 
where a plaintifi, having no remedy in the Revenue Courts sues, on the 
allegation that he is a tenanc entitled to possession, to eject a trespasser, 
it is competent to a Civil Court to grant a decree for possession on the 
ground that the plaintiff is a tenant, the class of bis tenancy being loft to 
the Revenue Courts to determine. 

Held also, that an entry in a revenue record which is based solely on the 
faot of possession cannot operate as res judicata on a question of title 
subsequentlv raised in a Civil suit. KAIjIANI v. DASSU PaNDE, 20 A. 
620= 18 A.W.N. (1899) 136 

(6) Civil and Revenue Courts — fo sef aside on tlie ground of duress, an 

agreement by an ex-zamindar for surrender of his sir fand. — On the sale of 
a village the vendor covenanted with the vendee to hold his sir land as a 
tenant of the vendee for a certain term and then to surrender it to the 
vendee. Held that there was nothing to preclude the vendee from suing 
in a Civil Court for a declaration that the said agreement was void and 
unenforceable and bad been extorted from him by undue influenoo. 
DAULAT ram v. ANWAR HuSEN, 20 A. 241= 18 A.W.N. (1898) 29 

(7) Jurisdicfion of Civil Courts where no remedy obta inable in Courts of Revenue — 

Act No. XII of 1891, s. 95 (n) — Act No. XIX of 1873, s. 6-4. — A plaintHf 
brought his suit in a Civil Court alleging that he was entitled to the posses- 
sion of certain land as a tenant at fixed rates, and that in consequence of 
the order of a settlement officer he had been dispossessed by certain per- 
sons, alleged by him to be trespassers without title, whom he made 
defendants, together with the ssamindar of the land in dispute. 

Held that, inasmuch as the plaintiff oould under the crioumstances indicated 
in bis plaint have obtained no relief from a Court of Revenue, the Civil 
Court was competent to entertain the suit and to give the plaintiff a 
decree for possession as against the defendauts, other than the zamindar, 
who were found to be trespassers, notwithstanding that the Civil Court 
could not declare what was the nature of the plainti ff 's tenancy. DUKHN A 
KUNWAR v. UNKAR PANDE. 19 A. 452 = 17 A.W.N. (18971 105 

(8) Landlord and tenant— Suit for rent of land in Gwahor, defendant being resident 

' in British India — Place where defendant resides. — Held that a suit by a 

lessor against bis lessee to recover rent which had accrued due in respect 
of agricultural land situated in Gwalior, the plaintiff being a subject of 
the Gwalior state, but the defendant a British subject resideni in the 
district of Jhansi, was properly brought in a Civil Court in the district of 
Jhansi. BHUJBAL v. NanHEJO, 19 A. 450 = 17 A.W.N. (1897) 98 

f9) Suit for recovery of possession by tenant dispossessed by a trespasser — Act No, 
XII of 1881, s. 95 (n). s. 99{j) and 210. —Clause |n) of s. 96 of Act XI of 1881 
must be taken to apply to cases in which a tenant of agricultural land has 
been wrongfully dispossessed by the landlord, or, at the instance of the 
landlord, by some one claiming title through the landholder. MAULA v. 
BaHADA, 19 A. 34 = 16 A.W.N. (1896) 169 

(10) Transfer of Magistrate — Order passed by a Magistrate after his successor 
had entered upon his appointment— Criminal Procedure Code, s. 12. — By 
an order of the Local Government Babu DiU Ram. a Magistrate exor- 
cising jurisdiction in the Meerut district, was transferred from that dis- 
trict ** on the arrival of Kunwar Ramta Prasad.” Held by Banerji, J., 
that the effect of the order of transfer so expressed was that Babu Dila 
Ram ceased to have jurisdiction as a Magistrate within the Meerut dis- 
trict from the time when Kunwar Kamta Prasad commenced work as a 
Magistrate in that district. 
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Jorisdictlon — {Concluded). 

Held by Aikman, J.. that the effect of the said order was that Babu Dila 
Ram ceased to have jorisdiotion on the arrival of Xunwar Kampta Pra- 
sad ; but whether such arrival was his arrival within the limits of the dis- 
trict or at headquarters was not clear from the order. BalWANT v. 
KISHEN, 19 A. 114 = 16 A.W.N. (1896)195 

(11) See ACT XX OF 1863 (RELIGIOUS ENDOWMENTS), 19 A. 104.) 

(12) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 19 A. 127, 20 A. 75, 

22 A. 139. 

(131 See ACT I OP 1378 (OPIUM), 19 A. 465. 

(14) See ACT XU OF 188i:(N.W.P. RENT), 21 A. 267, 22 A. 83, 22 A. 93. 

(15( See ACT XXll OF 1881 (EXCISE), 20 A. 70. 

(16) See ACT VIII OF 1897 (REFORMATORY SCHOOLS), 21 A. 391. 

(17) See CAUSE OF ACTION, 20 A. 198. 

(18) See Civil Procedure Code, 1882, 20 A. 129. 2i A. 187, 2i a. 230, 2i A. 

277. 

(19) See Criminal Procedure Code. 19 a. i 09, 19A. iii, 20 A. I8i. 

(20) See LAND ACQUISITION ACT (X OF 1870), 19 A. 339. 

(21) See Landholder and Tenant, 20 a. 296. 

(22) See LETTERS PATENT, 20 A. 258. 

(23) See LIMITATION ACT (XV OF 1887), 20 A. 519. 

(24) See MARRIAGE, 20 A. 96. 

(25) See PROVINCIAL SMALL CAUSE COURTS ACT (IX OP 1887), 19 A. 613. 

(26) See REGULATION I OF 1877, 2l a. 163. 

Jmry. 

(1) See ACT XIV OF 1874 (SCHEDULED DISTRICTS), 22 A. 405. 

(2) See Criminal Procedure Code, 22 A. 267. 

Lambardar and Co-sharer. 

(1) Lambardar collecting renh for co-sharer — Swif by pre-emptor to recover profits 

accruing between the date of his decree and the time when he obtained 
mutation of naynes. — Eeld that a pre-emptor who had obtained a decree 
for pre-emption in respecc of a share in a pure zamindari village could not 
successfully maintain a suit against the judgment-debtor co-sbarer for the 
profits of the pre-empted share accruing between the date of the original 
decree and the date of his obtaining mutation of names, such profits having 
been collected by the lambardar bub not paid over to the judgment-debtor; 
inasmuch as neither could the lambardar be considered as an agent of the 
co-sharer, whose possession of the profits was the possession of his princi- 
pal, nor, was there any obligation on the co-sharer to collect the profits 
and hold them to the use of the plaintifi. SRI KiSHEN LaL v. ATMA 
RAM, 19 A. 261 (F.B.)=17 A.W.N. (1897) 45 

(2) Powers of lambardar to deal with co-parcenary lands — Lease of such lands for 

ten ytora at an inadequate rent. — Beld, that a lambardar has no general 
power to grant any lease of co- parcenary land beyond such as the circum- 
stances of the particular year or the particular season may require. 
BanSIDHAR V. Dip Singh, 20 A. 438 = 18 A.W.N. (1899) 103 

(3) See ACT Xn OF 1831 (N.W.P. RENT), 20 A. 73. 

Land Acquisition Act {X of f870), 

(1) S. \b— ‘Reference by Collector to judge — Land in respect of which reference is 

made claimed by Collector on behalf of Government.— The Collector has 
no power to make a reference to the Distriot Judge under r. 15 of Aot 
X of 1870 in cases in which he claims the land in re.«peot of which such 
reference is made on behalf of Government, and denies the title or other 
claimants, and the District Judge has no jurisdiction to entertain or 
determine such reference. THE CROWN BREWERY. MUSSOOBIE v. 
The Collector op Dehra Dun, 19 A. 339 = 17 A.W.N. (1897) 78 ... 

(2) Ss. 18, 19, 32 and Reference by Collector to judge— Appeal from Judge’s 

order— Decree — Court-fee.— Held, i fhoA an appeal wiU lie to the High 
Court from an order of the District Judge made upon a reference by 
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Land Acquisition Act {X of 1870)— (Concluded). 

the Collector unier ss. 18 and 19 of the Lind Acquisition Act, 1894, as 
to the disposal of oompeasatioa awarded fur land takeo up oy Govecnmeat 
under the Act. 

Held, also, that in an appeal from the order of the District Judi^e above re- 
ferred to the memorandum of appeal must be stamned as an appeal from 
an original decree. Sheo Rattan RAI v. MOHRI, 21 A 354 = 19 A.W.N. 
(1899) 90 

Landholder and Tenant* 

(1) Law of landlord and tenant as to building bu the tenant on the land — 

Acquiescence of lessor — Terms of special leave to appeal.— A lessor is not 
restrained by any rule of equity from bringing a suit to ovic. a tenauc., 
the term of whose lease has expired, merely by reason of that tenant’s 
having erected permanent structures on the land leased, such building 
having been within the knowledge of the lessor, and there not having 
been any interference on his part to prevent it. 

To raise an equitable estoppel against the lessor precludiog him from suing, 
on tne determination of the tenancy, for p.>ssession, the tenant should 
show facts sufficient to justify the legal inference ibat the lessor has by 
plain implication contracted chat the right of tenancy should be changed 
into a right of permanent occupancy. Acquiescence by thn lesso*- in this 
case was a legal inference to be drawn from such facts ss were found. 
The onus of establishing sufficient causd for an equitable estoppel had not 
been discharged by the tenant in this instance. 

Raynsden v. Dyson an 1 s. 103 of Che Trtn^far of Property .Act, 1881, referred 
to. 

Special leave to appeal had been granted on terms that the appellant should 
be liable to pay the respondent’s costs in any event, if directed so to do. 
Costs vv**re, however, directed to be paid by the re'spondenls. BENI RAM 
V. KUNDAN Lal, 21 A. 496 (P.C.) = 1 Bom. L R. 400-3 C W.N. 602 = 
2 G I.A. 58 = 7 Sar. P.O J. 523 

(2) Rights of zamindars in land forming part of the abadi — Custom — Customary 

law of the North-Western Provinces. — According to the general custom 
prevalent in the North-Western Provinces, a person, agriculturist or agri- 
cultural tenant, who is allowed by a zamiodar to build a hou^e for bis 
occupation in the n&adi obtains, if there is no special contract to the con- 
trary, a mere right to use that house for himself and bis family so long as 
be maintains the house, that is, prevents it falling down, ana so long as 
ha does not abandon the bouse by leaving the village. As such occupier 
of a bouse in the a6nii occupying under the zimindar, he has, unless he 
has obtained by special grant from the Zimindar an interest which be can 
sell no interest which be can sell by private sale or which can bo sold in 
execution of a decree against him, except bis interest in the timber, roof- 
ing and wood-work of the house. SbI GIKDHARIJI MAHARAJ v. CHOTE 
L.VL, 20 A. 248= 18 A. W.N. 11898| 27 

(3) Suit against an evicted tenant for damages for use and occupation — Jurisdic’ 

' ^ Civil and Revenue Courts. — If a landholder wishes to get rent from 

a tenant of bis agricultural land he must, during the continuance of the 
tenancy, either come to an agreement with the tenant as to the rent to be 
paid or get the rent fixed by means of an application under Act XII 
of 1881> If no rent has been 6xed, the landholder cannot, after the dccer- 
mioation of the tenancy, sue his quondam tenant in a Civil Court for 
damages for the use and occupation of the land. DEBI SINGH v. 
MUHAMMAD ISMAIL KHAN, 20 A. 296= 18 A W.N. (1898) 38 

f4) Suit to recover arrears of rent from representatives of ^€nrtnf at fixed rates — 

' Liability of representatives. — Held that the legal representatives of a 

deceased tenant at fixed rates, who had died leaving the rent payable by 
him in arrears, were liable for payment of such arrears to the extent of 
the assets of the tenant which had come into their hands, and that this 
liability was not affected by the queation whether or not they took over 
the tenancy of the deceased themselves. THE MAJKRAJA OF BENARES 
V. DAUIT SINGH, 19 A. 352=17 A. W.N. (1897) 88 

fAl Trees Property in trees growing upon tenant's holding^ Burden of proof — 

' ' Civil Procedure Code, 8. 661 — Appeal— Objections filed by respondent— Let- 
ters Patent, s. 10. — Held, that the property in trees growing on a tenant’s 
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bolding is by the general law, vested in the zamindar, and a tenant is not 
entitled, in the absence of special custom, the burden of proving which is 
on him, to cut down and sell such trees. KaUSALIA v. GULAB EuAR, 
21 A. 297 = 19 A. W.N. (1899) 72 

(6) Zamindar — Rights of zamindar in respect of waste funds— Wajib-ul-arz— Pro. 

visions of wajib-ul-arz as to rights of pasturage. — Held that a general pro* 
vision contained in a wajib-ul-arz that village cattle might graze on the 
waste lands of the village could not he construed, in the absence of any 
definite covenant to that effect, as depriving the zamindar of bis right to 
reclaim such waste lands. RAM Saban SlNOH v. Bibju SINGH, 19 A. 
172 = 17 A.W.N. (1897) 35 

(7) See ACT XII OF 1881 (N.W.P. RENT), 19 A. 68, 19 A. 464, 20 A. 469, 20 

A. 471, 21 A. 204, 21 A. 247, 21 A. 386. 

(8) See Jurisdiction, 19 a. 450. 

Lease. 

See Jurisdiction, 19 A. 496. 

Le^at Practitioner. 

See Letters Patent, 22 A. 331. 

Legai Representative. 

(1) See Execution of Decree, 22 a. 367. 

(2) See Hindu Law— Widow, 20 A. 341. 

Letters Patent^ 1866, 

(1) 8. 8 — Removal of a vakil from the roll for reasonable cause — A conviction under 

s. 471 of the Indian Penal Code. — A vakil of the High Oourt was convict- 
ed. under s. 471 of the Indian Penal Code, of fraudulently using as 
genuine a document which he knew to be forged. This was affirmed on 
appeal, when the punishment to which he had been sentenced was reduc- 
ed to two years. 

The High Court, while not allowing the propriety of the conviction and 
sentence to be questioned, had considered whether his culpability was 
such as to disqualify him for his profession, and bad decided in the 
affirmative, removing him from the roll, under para. 8 of the Letters 
Patent, 1866. 

Held, that, in the present case, the conviction, followed by the sentence, was 
sufficient, without further inquiry, to justify the High Court in making 
that order. The appellant could not be allowed to have an indirect appeal 
against the judgment of the Sessions Judge confirmed by the High 
Court. The judgment of Lord Mansfield in ex parte Brounsall referred to 
as welt explaining the disqualification of a member of the legal profession 
that attends such a oonvictiou aud sentence. 

In re Wear where the Court of Appeal looked to see what was the nature of 
the offence, and would not, as a matter of course, strike a solicitor off the 
roll because be had bean convicted, distinguished from the present case. 

In re Durga Charan dealt with under s. 12 of Act XVIII of 1879, referred 
to as a case where the nature of the offence admitted of further inquiry 
and also distinguished. 

In regard to the finality of the judgment of the High Court in deciding the 
appeal from the conviction and sentence. In re the petition of Macrea was 
referred to. In the matter of RAJENDRO NATH MUEEBJI, 22 A. 49 (P.C.) = 

= 3 C.W.N. 736 = 1 Bom. L.R. 708 = 26 I.A. 242 = 7 Bar. P.C.J. 556 ... 

(2) S. 8— Aopcal — Presentation of appeal by a person other than an advocate, 

vakil or attorney of the Court, or a suitor. — Held, that the presentation of 
an appeal by a person who was not an advocate, vakil or attorney, of the 
Court, nor a suitor, is nob a valid presentation in law, having regard to 
s. 8 of the Letters Patent of the High Court. ShIAM KabAN v, RAGHU- 
nandan Prasad, 22 a. 331 = 20 a. W.N. (1900), 96 

(3) S. 10 — Appeal — Appellant not entitled to be heard on points not argued before 

the single Judge — Practice — Jurisdiction-^Civil a^ Revenue Courts — Act 
I 0/1887, s. 42. — A plaintiff brought his suit in a Civil Court asking 
for a declaration of his right to the possession of certain lands as a tenant 
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Letters Patent, 1 866 --{Concluded), 

ab fixed rates, or io the alternative (for possession, alleging that the lands 
were the property of a joint Hindu family, of which he was a member, that 
the family still remained joint and that he was entitled as a member of 
such joint Hindu family to a one-third undivided share in this ancestral 
property. 

Held that the Civil Court was competent to give the plaintiff a decree declar- 
ing that he was a member of the joint Hindu family, that the family still 
remained joint, that the property io dispute was ancestral and had not 
been partitioned, and that the plaintiff was entitled to a one-third un- 
divided share ; further tbats. 42 of the Specific Relief Act would not annly 
to the suit, inasmuch as the Civil Court, if the plaintiff was found to ue 
out of possession, was not competent to grant consequential relief in the 
shape of a decree for possession as a tenant at fixed rates. 

Held also that in appeals under the Letters Patent, s. 10, an appellant is 
not entitled to be heard on points whioh he has not raised before the 
Judge agaiost whose decree he is appealing. BRIJ BHUKHAN v. DURQA 
DAT, 20 A. 258 = 18 A. W.N. (1898) 41 

(4) S. 10 —Appeal from an order of remand under s. 562 of tfie Code of Civil Pro- 

cedure-Court fee- Act VII of 1870 {Court Fees Act), a. 6, sch. tt. art. U. 

ffgld that in an appeal under s. 10 of the Letters Patent, from an order 

of a single Judge of the Court remanding a case under s. 562 of the Code 
of Civil Procedure the proper Court fee is Rs. 2. BALLI RaI v. MAHABIB 
RAI. 21 A. 178 = 19 a.W.N. (1899) 23 

(5) See Civil Procedure Code, 1882, 2i A. 297. 

License. 

Bee ACT XII OP 1896 (EXCISE), 22 A. 441. 


XII OF 1881 (N.W.P. RENT). 19 A. 253, 21 A. 22, 22 A. 384. 

(2) See ADVERSE POSSESSION, 20 A. 182. 

(31 See Civil Procedure Code, 1882, 19 a. 144,499, 20 A. 3ii. 337, 383, 
' 21 A. 155. 22 A. 376. 399. 

(4) See Declaratory decree, 20 a. 35. 

(5) See execution OF DECREE, 19 A 71, 20 A. 478, 22 A. 199, 358. 

61 See Hindu law— Reversioner, 20 A. 42. 

(7 See LIMITATION ACT (XV OF 1877), 19 A- 169, 244. 307, 308, 342. 348. 

(8) Sea mortgage— General, 19 A. 39. 

(9» See PRE-EMPTION, 20 A. 315. 

(101 See REGULATION XI OP 1826, 19 A. 238. 

(Ill See TRANSFER OP PROPERTY ACT (IV OF 1832), 19 A. 520, 20 A. 302, 386, 
512, 21 A. 453, 454. 

Limitation Act {XlV of 1859). 

S l_Seo LIMITATION ACT (XV OF 1877), 19 A. 357. 

Limitation Act (XV of iSTJ). 

m S 5— See ACT XII OF 1881 (N.W.P. RENT). 21 A. 22. 

A ^ch II art 162 — Appeal — Limitation — Excluaxon of 

^\me'^Te<iuinte for obtaining copies of 

nrasoribed by the second schedule of the Indian Limitation Act, 1877, 

for the pro“el^^ of an appeal expire, on a day on which the Court .9 

^inaed ^aud if the appellant has not obtained copies of the decree and 
tZLnt Liorl -PpHe. for such copies orj 

Jhldateofthere-openingof the Court, whilst his right of appeal is still 
Lnvf he is entitled to the benefit of the time requisite for obtaining the 
copies, and if his appeal be presented before the expiry of that time, it is 

ne\f hftpced by liiDitcitioD« 

A decree was passed against a defendant by the 

r.7 Sentember 1894. The appellate Court (Subordinate J-idp s 
*wL cloMd from the 6th of October to the 4th of November, 
both days iaolusive. On the 5th of November, the defendant-appellant 
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LItoliation Act {XV of 1817) — {Continued), PAGE 

applied for copies of the decree and judgment. The copies were delivered 
to her on the 6ch November, and on the same day she presented her 
appeal to the appellate Court. Held that the appeal was within time. 
SIYADAT-UN-NISSA V. MUHAMMAD MAHMUD. 19 A, 342=17 A.W N. 

(1397) 76 ... 226 

(3) S. 7, sch. II, art. 1^0— Hindu law — Heversioners — Suit to set aside 

alienation bp Hindu widow - Similar suit barred by limitation as against 
a prior reversioner^ Suit by subsequent reversioner not thereby barred. 

— Held that, where there are several reversioners eniiMed successively 
under the Hindu law to an estate held by a Hindu w»d 'w ; no one such 
reversioner can be held to claim through nr derive his title from another, 
even if that other happens to be his father, but be derives bis title from 
the last full owner. If, therefore, the right of the nearest reversioner 
for the time being to contest an alienation or an adoption by the Hindu 
widow is allowed to become barred by limitation as against him, this 
will not bar the similar rights of the subsequent reversioners. 

A minor plaintiff instituting a suit which falls within art. 120 of the 
second schedule of the Indian Limitation Act. 1877, is not excluded from 
the benefit of s. 7 merely because the right of some other person through 
whom he does not claim to sue for similar relief has become time- barred. 

The “ right to sue” mentioned in the third column of art. 120 means 
the right to sue of the plaintiffs or of someone through whom he claims. 

The “ period of limitation ” mentioned in a. 7 means the period of limita- 
tion for the suit which the plaintiff or some ooe through whom he claims 
is entitled to institute. BHAGWANTA v. SUKHI, 22 A. 33 (P.B.) = 19A. 

W.N. (1399) 159 ... I05d 

(4) Ss 7 and 8— See BXECUTIOM OF DECREE, 22 A. 199. 

(5) S. 14 — Limitation — ** Other cause of a like nature ” to defect of jurisdiction^- 

Error in procedure, — In casss in which s. 14 of the Indian Limita- 
tion Act, 1877, is pleaded as protecting the plaintiff from the bar of limita- 
tion, if there was an inability in the Court to eutertaio the former suit 
produced by any cause not conneoted in any way with want of good faith 
or due diligence iu the plaintiff, that cause is of like nature to defect of 
jurtsdicbiou within the meaning of s. 14. It is not necessary that the 
cause which prevented the former Court from entertaining the suit should 
be a cause which was independent of and beyond the control of the 
plaintiff. 

Hence where the inability of the Court to entertain the former suit arose 
from misjoinder of plaintiffs and causes of action, and there was on the 
plaintiff's part in the former suit no want of good faith or due diligence, 
the plaintiff was held entitled to th s b-jnefit of the time during which be 
was prosecuting the former suit, that is, from the time when the plaint iu 
that suit was filed until the time when it was returned to the plaintiffs for 
amendment. MATHURA SINGH v. BHAWaNI SINGH, 22 A. 248 (P.B.) = 

20 A. W.N. (1900) 64 ... 1197 

(6) S. 14 — Suit instituted in wrong Court — Bona fide mistake of law . — S. 14 of 

the Indian Limitation Act, 1877, aoplies to a case where a plaintiff has 
been prosecuting his suit in a wrong Court in consequeno of a bonn fide 
mistake of law. BRIJ MOHAN DAS v. MaNNU BIBI, 19 A- 348= 17 A-W. 

N. (18971 86 ... 228 

(7) S. 20— Part payment of debt—Eniorsement of hundi by debtor . — Where the 

only evidence in the handwriting of the debtor of the part payment of the 
principal of a debt was the endorsement of a hundi bo the creditor ; held 
that such endorsement was not sufficient within the meaning of s. 20 of 
Act XV of 1877 to give a new starting point for limitation. RAM 
CHANDAR v. GHANDI Prasad, 19 a. 307= 17 A. W.N. (1897) 49 ... 201 

(8) Sch. II, arts. 10 and 120— See PRE-EMPTION, 20 A, 376- 

(9) Sch 11, art. 12, cl. (6) — SmiC to recover property sold in execution of a decree 

in excess of what was saleable under the decree —Execution of decree — 

Limt talion. — Art. 12, cl. (6) of the second schedule to the Indian Limita- 
tion b-ct, 1877, does not apply to a suit to recover property sold ostensibly 
in execution of a decree, but the sale of which was in fact not authorised 
by the decree under which the said property purported to have been sold, 

Nazar ALI v. Kedar NATH, 19 A. 308 = 17 A.W.N. (1897) 71 ... 201 
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(9-a) Art. 32 — Suit for removal of trees from tenant's holding — Limitniion — 
Jurisdiction — Civil and Revenue Courts — Act XII of 1881 (^. ir.P. 
Rent Act), s. 93. — Held, that a suit by zamiodars for the removal of trees 
planted by a tenant on bis cultivatory holding was governed by the limita* 
tion prisoribed in art, 32 of sch. ii of the Indian Limitation Act. 1877. 

Held also, that such a suit was not cognizable by a Civil Court. JAI KiSHEN 
V. RamLAL, 20 A. 519=18 A.W.N. (1898) 135 

(9-6) Art. 47 — Limitatiayi— Criminal Procedure Code, $. IIG — Suit for possession 
of property attached by a Mnqistrate under s. 146. — Art. 47 of the second 
schedule to Act XV of 1877 does not apply to a suit brought by one 
of tbo two claimants against the other to recover possession of property, 
which has been attached by a Magistrate under the provisions of s. 146 of 
tbe Code of Criminal Procedure. To such a suit as above Government 
is not a necessary party. GOSWAMI RANCHOR LALJI v. SRI GiRDHARI.II, 
20 A. 120= 17 A. W. N. (1897) 214 

(10) Sc/t. ii, nrf. 61 — Liinitation — Suit for money payable to the plaintiff for 

money paid for the defendant. — \Jtidex a,n award two persons were made 
liable each for the payment of a moiety of tbe expenses of certain tem- 
ples which were held joio'ly. One of the persons so made liable, alleg- 
ing that he had paid more than his share of tbe expenses, sued the other 
for the balance in excess of tbe moiety which he was bound to pay 
under the award. Held that the suit was governed by art. 61 of the 
second schedule to the Indian Limitation Act, 1877, and that, although 
the taking of accounts might be necessary, the suit was not a suit for an 
account to which art. 120 of the same schedule might apply. SRI 
RAMAN LALJI MAHARA.J v, GOPAL LAL.n MAHARAJ, 19 A. 241 = 17 
A.W.N. 11897) 43 

(11) Sch. II, arts. 115, 116— See MORTGAGE - GENERAL, )9 A. 39. 

(12) Sch, II, art. 120— Limitation — Suit to recover from the widow of a deceased 

Muhammadan money realized by her on account of a debt diu to the 
deceased — Muhammadan law — Shias — Succession — Rights of widow . — 
Bela that a suit, brought by the other heirs to recover from the widow of 
a deceased Muhammadan a sum of money said to have boon realized by 
her on account of a mortgage debt duo to her deceased husbiri i, was a 
suit to which the limitation .applicable was that prescribed by art. 1*20 
of the second schedule to the Indian Limitation Act, 1877. 

Held also, following Mussumat Toonanjan v. Mussmmat Mehndee Begam, 
that the childless widow of a Shia Muhammadan, though she lakes 
nothing out of her deceased husbiud’s land, inherits a share of the 
buildings left by him. Umardaraz Alt Khan v. Wilayat ALI Kuan, 
19 A. 169=17 A.W.N. (l897)o34 

(13) Sch. II, art. 120 — Suif by auction purchaser of mortgaged property to cancel 

a perpetual lease granted by the mortgagor in contravention of a covenant 
in the mortgage. — During tbe continuince of a mortgage which contained 
a covenant against alienation of the mortgaged property, tbe mortgagor 
made a perpetual lease of that property. The mortgagee brought a suit 
on bis mortgage, and having obtained a decree, put the mortgaged property 
up to sale. The audioo purchaser of the mortgaged property on becoming 
aware of tbe existence of tbe perpetual lease, sued for its cancellation and 
for a declaration that tbe defendant had no right to interfere with or obs- 
truct tbe plaintifi in respect of the property in question. Held, that tbe 
limitation applicable to suoh suit was that prescribed by art. 120 of the 
second schedule to tbe Indian Limitation Act. 1677. and not that prescri- 
bed by art. 91 or art. 96. The main prayer of the plaint was for a 
decree declaring and establishing tbo plainti08’ title and the prayer for 
cancellation of the lease could be treated as merely subsidiary to tbe main 
relief asked. MUHAMMAD Baqar v. MANGO LaL, 22 A. 90=19 A.W.N. 
(1899) 188 

(13-a) Art. 120— See PRE-BMPTION, 20 A. 375. 

(13-6) Arts. 120 and 140— See DECLARATORY DECREE, 20 A. 35. 

(14) Sch. II, art. 125 — Limitation — Alienation — Decree in a collusive suit against 

a Hindu widow. — fleW that the action of a Hindu widow in causing a 
collusive suit to be brought against her and confessing judgmeut therein 
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Limitation Act iXV of /S77)^{Continued), 

whereby the plaiociff in that suit got a decree for possession of property of 
which the widow was in possession holding a Hindu widow’s estate 
amounted to an “ alienation ” of such property within the meaning of 
art. 125 of the second schedule of Act XV of 1877. ShEO SINGH v. JeONI 
19 A. 524 = 17 A.W.N. (1897) 141 

(15) Soh. II, art. 132— Sea TRANSFER OF PROPERTY ACT (IV OP 1882), 21 A, 
454. * 

<16) Sch. II. arts. 1C4 and lU-Trust^-Morigage—Limitation^Suit by trustee 
to set aside mortgages of trust property made by kis predecessor in o^e.— 
A snijada nash in in possession of certain wagf property during the years 
1864 to 1869 executed various mortgages of portions of the waqf property, 
professing to do so in his capacity of sajjada nashin. The mortgagor 
died io February 1891. and on the 6th of April 1891. was succeeded by 
his son as sajjada nashin. On the 25th of November 1893, the son 
brought a suit to recover possession of tbe mortgaged property, of which 
the mortgagees were in possession, on the ground that the mortgages 
were in violation of the trust and thereof invalid. 

Held by the Court that the suit was barred by limitation. 

Per Blair,^ J.-- Whether or not art. 134 of the second schedule to the 
Indian Limitation Act, 1877, applies to the case is immaterial, if art. 
134 does not apply, the suit would be barred by art. 144 of tbe same 
schedule, limitation commencing to run against the trustee from the 
dates of the mortgagees obtaining possession under their respective 
mortgages. 

Per BANER.ii. J.— The suit is barred by art. 134 of the second schedule to 
the Indian Limitation Act, 1877, which is as much applicable to a suit 
against a mortgagee for value from a trustee as to a suit against a person 
to whom tbe trustee has sold trust property for value. 

Per AIKMAN, J.— The term “purchased’* as used in art. 134 of tbe second 
schedule cannot be taken as including “mortgaged,” but art. 144 would 
apply and be a bar to the suit. BEHAHI LAL v. MUHAMMAD Muttaki, 

20 A. 482 (F.B.) = 15 A.W.N. (1895) 123 

(17) Sch. II, art. 141 — Limitation — Swif by reversioner to recover possession of 
immoveable property alienated by intermediate female heir — Act XIV 
of 1859, s. 1. — A female heir in possession of immoveable property for her 
life can without legal necessity make a valid alienation of her life estate, 
but the possession of the alienee will not under ordinary circumstances be 
adverse to tbe reversioner, whose cause of action for possession of the said 
property will not accrue until the death of the female heir, or of tbe last 
of such heirs, if more than one. 

One Paltan Singh, a separated Hindu, died about 1822 leaving two widows, 
Harnam Kunwari and Asman Eunwari. and three daughters, Rachpali, 
Jairaji, and Dilraji. The widows took possessiou of the immoveable property 
of Paltan Singh, and some time before 1857, Harnam Kunwari, the survi- 
vor of thern, sold a certain village to one Harnam Pathak. Harnam 
Kunwari died in 1857. The three daughters next succeeded to the estate 
of Paltan Singh, and the last of them died in 1890 without having made 

any attempt to interfere with the possession of the alienee. In 1894 the 

two sons of Rachpali sued for possession of the property which had been 
sold by Harnam Kunwari. 

Held that tbe suit was within time. 

Per BURKITT, J.- Decrees affecting immoveable property obtained against 
a female heir in respect of the subject-matter of the ioheritauce (if obtained 
without fraud or collusiou or the like) are binding on the reversioner. 

An alienation made by a female heir in posssssion is good against her for 
her life, but is not necessarily binding on the reversioner, to whom, if it 
be invalid, a cause of action accrues on the death of the female heir. 

Where property, the estate in which has descended to a female heir, never 
reaches her bands, but is held adversely to her by a stranger, the cause 
of action for a suit for tbe recovery of the property accrues at the com* 
mencameut of the adverse possession by the stranger, and a suit to enforce 
that cause of action will be barred, both against the female heir and 
against tbe reversioner, after the expiration of the statutory period of 
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LimitMtIon Act (XV of 1877)— (Concluded), Paqb 

limibatioo counting from the oommcocement of the adverse possession, the 
stranger having after the expiration of that period acquired an absolute 
indefeasible title to the property. 

The enactment of art. 142 in the schedule to Act IX of 1871 and of 
art. 141 in the schedule to Act XV of 3877 has not made any aliera* 
tion in the law as laid down in the last preceding rule. HaNOMAN Pra- 
SAD Singh V. Bhagauti Prasad, 19 A. 357 = 17 A.W.N. (18971 HO ... 234 

(17-a) Art.. 144— See ADVERSE POSSESSION, 20 A. 182. 

(17-6) drts. 144, 148 — Limitation — Mortgage — S 2 iit by a mortgagor for recovery 
of possession )rom a mortgagee holding over after expiry of the term of a 
usufructuary rnortgage, — When a mortgagee in pospes.sion under a usufruc- 
tuary mortgage, holds over after the time limited in the mortgngo deed for 
surrender of the property, his possession does not, by that fact alone, be- 
come adverse to the mortgagor, who still has a period of sixty years 
within whioh to sue for recovery of possession. POKHPaD SlNGH v. BiSHAN 
Singh. 20 a. 115= 17 A.W.N. (1897) 214 ... 434 

(17‘C) Art. 164— See CIVIL PROCEDURE CODE. 1882, 20 A. 311. 

(18) Soh. ir, art. 178— See CIVIL PROCEDURE CODE, 1882. 22 A. 376. 

(19) Sch. II. art. 178— See EXECUTION OF DECREE, 19 A. 71. 

(20) Sch. II, art. 178—880 TRANSFER OF PROPERTY ACT (TV OF 1682), 21 A. 453. 

(21) Art. 179— IV of 1882, s. 87 — Execution of decree — Application for order 

absolute for foreclosure — Limtfalion.— An application for an order under 
s. 87 of Act IV of 188*2 is. like an application for an order under s. 89 of 
the said Act, subject to the limit*rion pre-onbed by arc. 179 of ihe second 
schedule lo Act XV of 1877. PARUESHRi LAL v. MOHAN LAL. 20 A. 

357 = 18 A.W.N. 0898) 71 ... 589 

(21-o) Sch. II, art, 179 — Execution of decree — Limitntion—Slartiug point for 
limitation where an appeal has abated. — Heht. that the order of an appel- 
late Court abating an appeal, because no representative of the appellant 
was on the record, was not the “final order or decree of the appellate Court” 
withmthe meaning of cl. *2, art. 179 of the second sohedule to the Indian 
Limilatiou Act, 1877, but that limitation would run from the date of the 
original decree. FAZAL HUSEN v. RA.I BaHADUR, 20 A. 124= 17 A.W.N. 

(1897) 218 ••• 440 

(22) Art. 179— See CIVIL PROCEDURE CODE, 1882, 20 A. 304. 

(22-a) Sch. IT, art. 179— See EXECUTION OF DECREE, 19 A. 337. 

(22-6) Art. 179— See Transfer op Property act (IV of 1882), 19 a. 520 
20 a. 302. 

(23) Sch. II, art. 179, cl. 4— “ Sfep-in-aid of execution ” — Application by decree- 

holder to be prut in possession of property which he has purchased at a sale 
in execution of his decree — Execution of decree— Limitation. —Held that an 
application made by a decree-holder to be put into possession of property 
which be bad purchased at an auction sale held in execution of his decree 
was a “step-in-aid of execution” of that decree, and would afiord tbo 
decree-holder a fresh starting-point for limitation. MOTI Lal v. MaeUND 
SINGH, 19 A. 477 = 17 A.W.N. (1897) 117 ... 308 

(24) Sch. IT, art. 179 (4)— See CIVIL PROCEDURE CODE, 1882, 22 A. 399. 

(25) Sch. II, art. 179 (4)-See EXECUTION OF DECREE, 22 A, 353. 

Lis Peadens. 

Bee TRANSFER OF PROPERTY ACT (IV OF 1882), 20 A. 349, 21 A. 403. 

Lodging House. 

See ACT I OF ;89-2 (N.W.P. AND OUDH LODGING HOUSE), 20 A. 534. 

Lunatic. 

See CIVIL PROCEDURE CODE, 1882, 20 A. ‘2. 

Magistrate. 

(U Powers of — View of ihe scene of the occurrence by a Magistrate trying a 

' ' criminal case — Transfer — Criminal Procedure Code, s. 626. — It is not only 

not objectionable, but in many cases highly advisable, that a Magistrate 
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Magistrate— {Concluded). PA^ i. 

trying a criminal case should himself inspect the scene of the ocout« 
rence in order to understand fully tbe bearing of the evidence given in 
Court. But if he does so he should he careful not to allow any one on 
either side to say anything to him which might prejudice hU mind one way 
or the other. In the matter of the petition of LAUI, 19 A. 302 = 17 A.W. 

N. (1897) 52 ... 198 

(2) See ACT XV OP 1883 (N.W.P. AND OUDH MUNICIPALITIES), 22 A. 111. 

(3) See CRIMINAL PROCEDURE CODE, 20 A. 40, 20 A. oOl, 21 A. 25, 21 A. 109. 

(4) See Jurisdiction, i9 a. 114. 

Maha~Brahmans. 

Agreement as to distribution of offerings-^Contract— Cause of action.— Amongst the 
Maha-brahmans of a particular village an agreement obtained that some 
of th-am should collect and receive offerings during certain months ; that 
during those months the others should refrain from receiving any offerings, 
and th itin certain other inooths the o^har Maha- brahmans should collect 
and receive the offerings and they should refrain from collecting offerings. 

Held that this was a good agreement and sufficient to support an 
action for damages by the persons enti<vled to the offerings in a particular 
month as against the persons who had received those offerings contrary to 
agreement. OOCHI v. ULFAT, 20 A. 234 = 18 A.W.N. (1898) 23 ’ ... 511 

Maintenance. 

(1) See CRIMINAL PROCEDURE CODE, 1832. 19 A. 50. 

(2) See HINDU LAW— MAINTENANCE, CASES UNDER. 

(3) See Muhammadan Law— Maintenance, Oases under. 

Marriage. 

(1) Suit for jactitalion of marriage ~ Jurisdiction of Courts in British India to 

entertain such a suit between Muhammadans. — Held that a suit for jacti- 
tation of marriage will lie in a Civil Court in Bciciah India, and is not 
within the ruling of the Privy Council. MlR ASMAT ALI v. MaHMUD-UL- 
NISSA, 20 A. 96=17 A W.N. (1897) 204 ... 421 

(2) See ACT IV OP 1869 (OlVORCBI, 22 A. 270. 

(3) See Hindu Law— Marriage, Cases under. 

(4) See Muhammadan Law— Marriage, Oases under, 

Maxim, 

Actus curicc ‘nemini facit injuriam, See PARTIES, 21 A. 314. 

Mesne Profits. 

(1) Execution of decree— Objection to assessment of mesne profits — Trespassernot 

allowed expenses of obtaining decrees for rent during the term of his posses- 
— Held that a trespasser, who, after having been for some time in 
possession of immoveable property, was ejected in execution of a decree 
obtained by the rightful owners could not have allowed to him in reduction 
of mesne prodts expenses incurred by him in obtaining decrees for rent 
against tenants on the property in suit. SHARF-UD-DIN EHAN v. FATE- 
HYAB KHAN, 20 A. 203 = 18 A.W.N. (1898) 23 ... 495 

(2) Res judioata— CiyiZ P/'Ocedure Code, s. 13. Explanation III — Suit for posses- 

sion of land and mesne profits past and future— Future mesne profits not 
granted — Subsequent suit for such future mesneprofits not barred. — Held, 
that where a suit has been brought for possession of immoveable property 
and for mesne profits both before and after suit, the mere omission of the 
Court to adjudicate upon the claim for future mesneprofits will not. by 
reason of s. 13, Explanation (II, of the Code of Civil Procedure, operate 
a^ » bar to a subsequent suit for mesne profits accruing due after the in- 
stitution of the former suit. RAM Dayal v. Madan MOHAN LAL, 21 A. 

425 (F.B.) = 19 A.W.N. (1899) 153 ... 979 

<3) See CIVIL PROCEDURE CODE, 1882, 19 A. 155, 19 A. 296, 22 A. 1. 

<4) See Execution of Decree, 22 A. 262. 
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M lutority. 

(1) See Execution of Decree, 22 a. 199. 

(2) Bee GUARDIAN AND MINOR, CASES UNDER. 

Misjoinder, 

See CIVID PROCEDURE CODE, 1882, 19 A. 379. 

Misrepresentation. 

See Contract, 2i a. 209. 

Mortgage. 

1. —General. 

2. — By Conditional Sale. 

3. — Contribution. 

4. — Equity op Redemption. 

6.— Extinction. 

6. — Parties. 

7. “Pre-mortgage. 

8. — Redemption. 

9. “SALE. 

10. “SIMPLE. 

11. — Simple and Usufructuary. 

12. — Usufructuary. 

— I.— Qenerai. 

(1) Construction of doewnent^Post diem interest—Damages— Continuing breach 
of contract — Limitation — Act XV of 1877. sch- 11. arts. 115, 116. — No 
payment had been made on an agreement contained in a raortgage- 
decd for payment of the principal within a year, and interest thereon 
at a stated rate. The deed provided that the borrower would not 
transfer the mortgaged property until payment in full of the amount due 
for principal and interest, and that any money paid should by first credit- 
ed to the latter. 

In a suit brought more than seven years after the date fixed for payment, 
the Courts below gave efiect to the defence that the creditor bad no right 
under the contract to interest at the rate specified therein for the period 
after that date : and that limitation barred recovery of money by way of 
damages for a breach of the contract. 

Held, that the Courts below bad erred as to the effect of the contract, and 
that there bad been a failure to regard the intention shown by the condi- 
tions in the mortgage deed above mentioned, the High Court appearing to 
have acted on a fixed rule of construotioD« laid down for transactions of 
this kind, instead of arriving at the meaning of the deed by an examination 
of its teems. By the true construction of the contract, when the whole of 
it was considered, the creditor was entitled to payment of the principal 
with interesftat the rate stated in the deed for the entire period of non- 
payment. This should be down to the date of the decree of the first 
Court. In the decree should be added interest from its date till payment 
at six per cent, per annum. 

Even supposing the construction put by the Courts below to have been 
correct, the creditor still might have recovered six years’ arrears of interest 
by way of damages, notwithstanding limitation. There had been a breach 
of contract daily while the principal remained unpaid, and uubarred by 
time. 

The judgment of the Pull Bench in Narindra Bahadur Pal v. Khadim 
Husain vio,?- not approved ; as it disregarded conditions iu the mortgage 
deed (which in that case resembled the present deed) indicating the inten- 
tion of the parties to it. MATHURA D.AS v. Raja NARINDAR BAHADUR, 
19 A. 39 (P.C.)=23 I.A. 138 = 1 O.W.N. 52 = 6 M.L.J. 214 = 7 Sar. P.C.J. 
88 

(2) See HINDU LAW— JOINT FAMILY, 19 A. 26, 2l A. 301. 

(3) See JURISDICTION. 19 A. 496. 

(4) See LIMITATION ACT {XV OP 1877), 20 A. 482. 

(6) See REGISTRATION ACT (III OF 1877), 20 A. 171. 
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Mortgage— 2,— By Conditional Sale. . PAGE’ 

(1) Sale with a right of repurchase— Conditional sale effected by two contempora- 

neous deeds — Evidence dohors the documents admissible to show what the 
transaction really was.— The plaiotiff and the defendants executed upon the 
same day two documents. The one purported to be a deed of absolute sale 
of a certain estate by the plaintiff to the defendants. The other was an 
agreement by which the defendants covenanted, upon payment of a certain 
sum by a specified date, to reconvey the property sold by the first men- 
tioned deed, 

Befi that evidence was admissible de/wrs the documents to show that the 
intention of the parties was not to effect an out-and-out sale with merely 
a right of repurchase under certain conditions left in the vendor, but to 
constitute a mortgage by conditional sale or bai-bil-wafa. 

The mere fact of a deed of absolute sala being accompanied by another giv- 
ing a right of repurchase will not. for that reason alone, constitute the 
transactioQ one of mortgage, but the intention of the parties must be 
gathered from the terms of the deeds or from the surrounding oiroum- 
stances or from both. BALKISHAN DAS v. W. F. LEOGE. 19 A. 434=17 
A.W.N. (1697) 109 280 

(2) See Pre-emption, 20 A. 315. 

3. ^Contribution. 

See Transfer of Property act (IV of 1882), 19 a. 545- 

4. — Equity of Redemption. 

Act IV o1 188‘i (Transfer of Property Act), $. 82 — Purchase by mortgagee at 
auction of portion of the mortgaged property —Effect of such purchase in 
reducing the mortgage debt. — When a mortgages buys at auction the equity 
of redemption in a part of the mortgaged property, such purchase has, in 
the absence of fraud, the effect of disobarging and extinguisbing that por- 
tion of the mortgage debt which was chargeable on the property purchased 
by him, that is to say, a portion of the debs which bears the same ratio 
to the whole amount of the debt as the value of the property purchased 
bears in the value of the whole of the property comprised in the mortgage. 
BISHESHUB Dial V. ram S.\RUP. 22 A. 284 (F.B.)=20 A.W.N. (19(X)) 69, 1221 

S — Extinction. 

See TRANSFER OF PROPERTY ACT (IV OP 18821, 20 A. 23. 

6. — Parties. 

(1) See CIVIL PROCEDURE CODE, 1882, 22 A. 108. 

(2) See TRANSFER OP PROPERTY ACT (IV OF 1882j, 19 A. 543, 21 A. 149, 22 A. 

212 . 

7 . — Pre mortgage. 

(1) Wajib ul-arz— Co-sharer — Mortgagee of a co sharer not himself a co-sharer . — 

Two co-sharers in a village, A and G, mortgaged their proprietary interest, 
with possession, to L. L made either an assignment or a sub-mortgage of 
her interest under the mortgage for a term of twenty years to B, with a 
foreclosure clause in case of non-payment. B afterwards transferred to X 
for an unexpired period of sixteen years and eleven months the interest 
in the property which he had acquired from L- One N L, a co-sharer in 
the village, thereupon brought a suit for pre-mortgage in respect of the 
transfer to X, on the basis of the village wajib-ul-arz, which gave a right 
of pre-emption or pre-mortgage when the share of a co-sharer should be 
sold or mortgaged. 

Reid, that, inasmuch as B could not be regarded as a co-sharer, no right of 
pre-mortgage arose in favour of N L in respect of the transfer of the mort- 
gagee interest from B to X. Nand LaL v, BanSI, 20 A. 19 = 17 A.W.N. 

(1897) 160 ... 372 

(2) See ACT XIX OP 1873 (N.W.P, LAND REVENUE), 20 A. 92 

(3) See Construction, 20 A. 103. 

(4) See Muhammadan law— Pre-emption, 20 A. 457. 
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{Transfer of Property AcrTsM -l redempt,on~Act No. IV of 1882 
the effect o(prevLti*g,fje^p°o„^P^°^'™‘° “ ““'tgage which has 
of principal, interest and oosts^ in accordance on payment 

o;^ 

it is not objectionable on the gronnd of nnllrne^s t"“;\'':;o'’oab;en1sf 

o'fZL'orZZTdilnl pre-emption in respect 

in the same%fllage wasfnrimn nci^ a M ^^are 

by the mortgagee. BqialJatIv enforceable 

N. (1900) 49 ■ ®'«AN.IA Kuak, 22 A. 238 = 20 A. W. 

mortgagee in a suit to which the second first 

Rights of auction purchaser and mortgagor as regards tZZcond 

-A prior mortgagee. X, obtained a decrL in a auit anon ^^^^^Oagee. 

ly one R. attached the decrio and. havrnl out un fh^^’ ^^b.equcot- 

purchased it himself. G, the puisne mortgage- Lvio^^br'lfnffh^t f 
redemption of mortgage and sale of thf propeny K sold his rXV?'' 

P. who was thereupon added as a defoudant^ f? ohfafni^ ° 
redemption and sale: aeieuaant. G obtained a decree for 

Held perBANEHJI. J.. that P was entitled to the whole amount which O had 
to pay for redemption of the prior mortgage with ih« ° * a?^ 

amount of the purchase-money paid by B it the auction wh ch 
amount, and which amount only, would be due to Bor his represenfcuivee 

St;!®.*""-"™* •■ '£;:lrr„ti; 

'Iff srJi 

AI and C brought a suit on their mortgage without making D ^pfrirto it 
obtained a decree, and put the house up to sale and it ^ * party to it 

ML Subsequently to ?he date o, tLTcre:t'th:t vTs^r '^tmughr 
a suit on hi8 mortgage, without making M and O narties thAr^n 
a decree and put the house up ro sale.^and it was^purrha ed by BB BB 
then sued JUL for ejectment and damages. Held that the plainUfl^ suU 
must bo dismissed ; and that it was not comoetflnr tr> tu “ r****”®*^ 3 suit 

decree in favour of the plaintiff conditioned on the failura*’o^°thfl ^ 

to redeem the mortgage upon which the plaintiff’s til 

(■rsiD^) 4“"“'' DAs.Vi‘r“i5‘(F.BT=i9rrN: 

(4) Prior and subsequent morlgageesSedemption-Priee to be vaid h„ n ' 

quent mortgagee redeerndng after the mortgaged ^oper^ C bel brolhl 
to sale mia p«rc/m^d bp fhe prior morlgagee.-A subsequent r^mtglgef s 
not entitled to redeem the prior mortgage by simply paying Z 3ce lor 
which the prior gagee may have purchased the mertfaged rronertv 
at an auction sale hold in execution of a decree obtained by him without 

Sg.:'mr.^fl‘’re“:israem ^ay^^ti, 

1“9"a^?27"=i? AAv.^;'',r897ri*47 siN^aH;.“H«rerNOH! 

— Exclusum of extrinsic evidence to vary written j \ Jr 

I872-7ndin« Buid^ Act. s. 92.-rd?eT;rair:frnd"‘i;r^ va^^e 
accompanied by a deed of agreement between the parties for purchase 
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/M ortgage- S.-Redemptlon-i Concluded) . 

back by the vendor of the land on payment by him of money to the ven- 
def on a future date fised. The deeds were followed by transfer of 
possession to the vendee, and his receipt of the profits, 
rra. j j t xanf o YomUft hi fiehto^ r 0 putchA 80 . but, aftot iiiany yeats, 
^'’i::”notLe ^ToTenMon';o"!deem, /nd brought this suit to enforce 
bis right of redemption as upon a mortgage by conditional sale. 

tr ij /i\ i'hcLi- ni-al evidence for the purpose of ascertaining the intention of 

llfarwas not e.ciuded by the enact- 

ment in s. 92 of the Indian Evidence Act, 1872. 
mu- ea fn he decided on a consideration of the documents themselves, 
^"witron^; such estmsfc evidence of circumstances as might be required 
to Ihow ^he relation of the written language to existing facts. 

lOi That there were contained in the deeds indications that the parties in- 

(2) That toe rnorteaee bv conditional sale. In such a mortgage it is 

rtt'c::s:f;th“atThero:tg^gm“should make himself personally liable 

.gf ThTeZy^rrldlmptior^as rendered applicable to a mortgage of this 

(3) ®^ru fhR Reoulation XVII of 1806. The Transfer of Pro- 

Act ^1882 s 58 defines a mortgage of this character, stating the 
aTeJdfexiS law 'and practice regarding it ; but owing to its date did 

not apply iu this instance. 

(4) Redemption had been rightly decreed in the Courts below. 

Whether such a mortgage would be redeemable under the Regulation 

(5) Whether sucn indicated in the instrument was not a 

/ ptmnc^or decision Indications in this case appearing in the deeds 

in tKreement for repurchase similar to those in Regu- 

i of 1798 relating to the deposit of mortgage money 
lation I of 1798. re aung V y ^ the inclusion in the present 

I.A. 58 = 7 Sar. P.C.J. 601 

1?; S. ffi A. ISO : . .. .0. .0. 

401 ; 20 A. 446. 

9.— Sale, mortoaged provertySnii for sale by 

(1) Sale bv the vendees-SuAequentsuittoeject mortgagor’s 

rnortgagee vnthout JO^n^Ojhe f J gi^en a simple mortgage 

his suit, brought a suit for sale tg^g had been 

mortgaged property • himself The mortgagee then sued 

(2) Sole 0 / mortgaged f"!’.'’"'!' f on ‘m^°gagee’s 

the mortgaged property to bo sold notifying to intending pur- 

deoree obtained upon his mortgage, estopped for ever from set- 

ohasets the existence of purchaser. MUHAMMAD 

».UD‘mN^%™ 1 ooel 

,3) sole of per, ion of Ztrl^^rZlnd ZtafUiZ't^Zni 

is,’..ry;su"".ss - “■« • 
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Mortgages. -Sale-{Conclnded). 

dXnd«^?f^^h V for sale on his mortgage and made the %rcha™r a 
defendant, but did not odec to redeem the prior mortgages Held that 

Ve“g?v:n° t o7pV.ra:u; 

# 4 • 

(5) See BEN’AJH TRAXSACTION, 21 A. 380. 

(6) See Civil Procedure Code. 188-2, 19 a. 832; 20 A. 110. 

(7) See Execution of decree. 21 a. 361. 35G 


(8) See TRANSFER OF Property act (IV of 1882). 19 a. 543; 20 a. 322; 
A • 404 1 * 

10. — simple. 


22 


See Transfer of Property Act (IV op 1882). 20 a. 386; 20 a. 512. 

II .^Simple and Usufructuary. 

Construction of dozuinent—Mortgaoe of a mixed character parLh, simvlp 

partly usufructuary^Decree for sale-Act No. IV of 1882 iTransuJnf 

Property Acths. construing a mortgage-deed, the terms of /hich 

are of a doubtful character the mteution of the parties, as deduciblo from 
their conduct at the time of execubiou and other contemporaneous docu 
ments executed between them, is to bo looked to. ^ aocu- 

Mortgage deeds of a mix.d character and other than those expressly dedned 
m s. 58 of the Transfer of Property Act. 1882. must be construed as far 
as possible in accordance with the covenants contained in them Whero 
a deed IS partly of the nature of a usufructuary mortgage and ‘narilv 
the nature of a simple mortgage the mortgagee is entitled to briiig^thj 
mortgaged property to sale under the couditiona set out in the deed 
JaFAR HuSEN V. RANJIT SiNGH, 21 A. 4 = 18 A.W.N. (1898) 167 

12. — Usufructuary. 


(1< Smtfor redemption - Non-pay, .Knl at the proper ti,ne of the whole morloaqe 

money- Die, niesat ot euit-Second eait ,or redemption accompanied by 

(Tranefer of Propen'y 

detj, S3. 92, 93. Held Ibnt a decree in a suit for redemption of ausu- 

D “ ‘^''“ditiooal deoreo for redemption under 
s. 92 of the Transfer of Property Act, 1882, but simply dismissing ho 
suit on he ground that the rnortgagor had not, prior to its institution 

iT**" “1,°^ ‘S'* money at a time authorized 

by the deed, did not have the efleot of foreclosure or of res judicata so 

as to bar a second suit for redemption, the deed expressly authorizing re- 

domption on payment of the mortgage money in a particular month in 

any future year “(ter due date aud the plaintiS having tendered the 

whole m that month botweon the dismissal of tbo first suit and the 

institution of tho second. DoNDH BahaDDK Rai v TEK Naratm 
RAI, 21 A. 251 = 19 A.W.N, (1899) 60 WARAIN 

• • * 

(2) See CIVIL PROCEDURE CODE, 1882, 20 A. 606. 

(3) See Limitation act (XV of i877), 20 a. ii5. 

(4) See TRANSFER op Property act (IV of 1882), 19 a. 191. 
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Mabammadan Law, FAds 

1. — Custom. 

2. — dower. 

3. — Gift. 

4. — Marriage. 

5. — Preemption. 

6. — Sale. 

7. — Succession. * 

8. — Waqf. 

9. — Will. 

/. — Custom, 

See Muhammadan Law — Waqf, 19 a. 211. 

2. —Dower. 

(1) Suit by heirs of Muhammadan widow for her dower — Alienation of property 

of the deceased husband by his heirs pendente lite. — While a suit for the 
deliver debt due to a Muhammadna widow wae pending on behalf of her 
heirs, the heirs of her deceased husband mortgaged oertain property which 
bad been of the deceased in his life-time. The heirs of the widow obtain- 
ed a decree which could only be executed against the assets of the deceas- 
ed husband. Held that this decree took priority over the mortgagee’s 
decree and a sale held in execution thereof. YASIN KHAN v. MUHAM- 
MAD YAR Khan, 19 A. 504*17 A.W.N. (1897) 135 ... 825 

(2) Widow's lien for denver personal and not heritable . — The lien which a Muham- 

madan widow whose dower is unpaid may obtain on lands which have 
belonged to her deceased husband is a purely personal right and does not 
survive to her heirs. HaDI ALI v. AKBAR ALI, 20 A. 262 = 18 A.W.N. 

(1898) 32 — 629 

(3) See CIVIL PROCEDURE CODE, 1882, 20 A. 81 ; 21 A. 17. 

-3.—QHt. 

(1) Possession^Oift of property attached by Collector for arrears of revenue — 

' Act XTX of 1873 (N. IP.P. Land Revenue Act), s. 164 — Held that it 

was possible to make a gift, which should be valid under the Mubam- 
madan law, of property which bad been attached by the Collector lor 
arrears of revenue under s. 154 of Act XIX of 1873. All that was 
necessary to a valid gift was that the donor should transfer possession of 
such interest as he had at the time of the gift ; it was not necessary that 
be should transfer possession of the corpus of the property. ANWARI 
BEGAM V. NIZAM-UD-DIN SHAH, 21 A. 165 = 19 A.W.N. (1899) 8 ... 816 

(2) See EVIDENCE, 19 A. 267. 

(3) See SUIT, 20 A. 465. 

— 4, —Marriage. 

Qhias Marriage between a Muhammadan and a Christian— Invalidity of such 

marriage, — A Muhammadan woman of the Sbia sect cannot contract a 
valid marriage accoidiog to Muhammadan rites with a Christian. BAEH- 
SHI KISHEN PRASAD V. THAKUR D AS, 19 A. 375 = 17 A.W.N. (1897) 91 ... 245 

S.— Pre-emption. 

(1) Invalid sale-Time when right of pre-emption arises . — No right of pre-emption 

arises upon a sale which, according to Muhammadan law. is invalid, as, 
for instance, by reason of uncertainty in the price or the time for delivery 
of the thing sold ; but if such sale become complete, as by the purchaser 
getting possession of the thing sold, then the ownership of the purchaser 
becomes complete, and a right of pre-emption arises, but neither ownership 
nor the pre-emptive right relates back to the date of the contract of sale. 

NAJAM-UN NISSA V. AJAIB ALI KHAN, 22 A. 343 = 20 A.W N. (1900) 102. 1262 

(2) Suit by pre-emptor not entitled to claim the whole of the property sold —Plaintiff 

not obliged to frame his suit as a suit for the whole.— Held, that where a 
pre-emptor by reason of the claim of other persons entitled equally with 
himself to claim pre-emption is only entitled to a certain portion of the 
property in respect of which he claime pre-emption, and not to the whole of 
it, he is not bound to frame his suit as a suit for the whole of the property 
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claims of theVtherp““emptors^ regard to the 

292 = 19 A.W.N. (1899) 82^ ABDULLAH v, AUANAT-ULLAH, 21 A. 

^*o'i»imi?g‘fre.om^ ne««arj,_A pre-emptor 

when he makee his ?a!afc i “>» ‘ime 

already made lafnd “>at he has 

20A.457 = 18 A.W.N.7i898)1i2 “USEN, 

19 A. 311, 19 A. 334, 19 A. 466, 20 

6 .-~Sate, 

See SALE. 20 A. 447. 

"“7 • — Succession, 


• • • 


A 88. 21 A. 119, 22 


See Limitation act (XV op 1877), 19 A. i69. 
8 ,—Waqf, 


(2) 


Illmory dedxcati<m -Settlement for benefit of descendants of the settlors ~H. 1 A 
ed in substance to charitable uses ie not suffioiant fo 

32|:».. ^^--VAE Afir^isOEA^Cl,^ 27-^ 

■ 9 .~Win. 

Construct^ of a letter containing a beouest^Suicide of _a i^*i 

written shortly before the testator's death, contained direetions ts to hTa 
property, conferring the proprietary right therein in equal shares on cer 
tain persons, to take effect on his death. AocordinBl. tb« lorro, ► 5 
a rrill under Muhammadan Law. The testator died, w thii a few hcurs 

ThTi^usTsS^th^^ZL^rf k'’" T‘'' »' 

me letter stated that ho had taken poison, but this was construed as a 

t7e7rren1hl‘'re:ttr"arr'i:^^“®= thems:?ver at 

in this suit, on the ground that 

the will having been made by a person who had taken poison for the above 

purpose, was invalid by Muhammadan Law. ^orcneaoove 

Held, that the burden of proving that the will was written after the taking 
the poison was on the party impugning the will ; that the letter was con- 
sistent with Its having been written before the taking the poison ; thatihe 
other evidence tended atrongly to show that it was written before: knd that 
therefore the reason alleged against the validity of the will was not appli' 
cable to the cage. MAZHAR HUSBN v. BODH4 BIBI 21 A 91/P C I — Q*; 
LA. 219 = 7 Sar. P.C.J. 304 




Municipal Board. 

(1) SeeACTXVOP 1883 (N.W.P. AND OUDH MCNICIPALITIESt, 19 A. 313, 21 A, 

348, 22 A. 123. * * 

(2) See STAMP ACT (I OP 18791, 19 A. 293. 

(3) See SUIT, 22 A. 143. 

Municipal Bye^'laws. 

See EVIDENCE, 19 A. 493. 


p2\QE 


895 


853 


139 


919 


768 
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ISegotiable Instruments Act (XXVI of 1881). PAGE 

Ss. 64, 66 ^Promissory note not presented for payment at maturity — Effect of non- 
presentment. — Held, that the non pre'cntmenb tot paymeot at maturity of 
a promissory note, the presentment of which is required by s. 66 of the 
Negotiable Instruments Act, 1881, has not the effect of relieving from 
liaDility the maker of the note. PHUL OHAND v. GANGA GHULAM, 21 
A. 450 = 19 A. W.N. (1899) 167 — 

Non-Joinder. 

See TRANSFER OF PROPERTY ACT (IV OF 1882), 19 A. 543. 

Notice, 

(1) See Burden of Proof, 21 a. i93. 

(2) See REGISTRATION ACT (lU OF 1877), 19 A. 145, 20 A. 252. 

Notification. 

See ACT XI OF 1878 (ARMS), 22 A. 323. 

ft 

Nuisance. 

See ACT XV OF 1883 (N-W.P. AND OUDH MUNICIPALITIES), 19 A. 313. 

Nullity of Marriage. 

See ACT IV OF 1869 (DIVORCE). 22 A 270. 

Objections. 

See Civil Procedure Code, 1882, 21 A. 297. 

Offence. 

See ACT IX OF 1890 (RAILWAYS). 20 A. 95. 

Order, 

See Civil Procedure Code, 1882, 22 A. 430, 

Parda^nasbln Women. 

See SALE, 20 A. 447. 

Pardon. 

See Criminal Procedure Code, 20 a. 40. 20 A. 529. 

Parties. 

(1) To a suit— Death of plaintiff after hearing but before judgment— Judgment 

given by Court in ignorance of plaintiff s death Judgment and decree 
valid— Doctrine of nunc pro tunc.— The successful plaintiff in a suit died 
a few days after the heating of the suit had been concluded 
and judgment reserved. Unaware of the death of the plaintiff, the 
Court proceeded to deliver judgment and pass a decree in favour of the 
deceased plaintiff. Held, that nothing remaining to be done by the 
patties on the day when judgment was reserved, the judgment should 
read as from that date, and the decree was a valid decree. OhetaN 
Charan Das v. Balbhadra Das, 21 a. 3»4 = 19 A.W.N. (1899) 86 ... 909 

(2) See Civil procedure Code, 1882, 20 A. 8, 20 A. 38, 20 A. 46, 22 A. 231, 

22 A. 269. 

(3) See COMPANY, 21 A. 346. 

(4) See HINDU LAW— JOINT FAMILY, 22 A. 408. 

(5) See SUIT, 22 A. 143. 

(6) See TRANSFER OP PROPERTY ACT (IV OP 1882), 21 A. 149. 

Partition, 

(1) See ACT XIX OF 1873 (N. W. P. LAND REVENUE), 20 A. 75, 22 A. 329. 

(2) See ACT IV OF 1993 (PARTITION), 21 A. 409. 

(3) See Civil Procedure Code, 1882, 19 A. 194, 20 A. llO, 20 A. 311. 

(4) See CONTRACT ACT (IX OF 1872), 20 A. '219. 

(6) See Hindu Law— Partition, Oases under. 

(6) See Pre-emption, 22 A. l, 22 A. 974. 
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Partnership, 

(1) Arbitration Authority of one partner to sue on behalf of the firm — Authority 

of one partner to bind the firm by ^'a submission to arbitration — Act I 
of 1817 {Specific Relief .-tcO, s. 21. — Held that ooe partner, though entitled 
to bring a suit on behalf of the firm of which he is a member to recover a 
debt duo to the firm, has no power, in the absence of special authority, to 
bind the firm by a submission to arbitration of the oliim so brought. RAM 
BHAROSE V. KAIiLU MAL, 22 A. 135 = 20 A.W.N. (1900) 12 ... 1120 

(2) Parties to a suit — Suit for a partnership debt ^Representative of partner who 

diespending the suit not a necessary parly—Act'lX of 1872, s. 45.— In a 

suit to recover a debt due to a trading partnership in which it happens 
that a deceased person was a partner up to the tim » of bis deah, it is not 
necessary to join as aplaintiS any representative of the deceased pirbner 

DEBI Das V. NIUPAT. 20 A. 305=-18 A.W.N. (1898} 73 ... 594 

Patwari. 

Bee CONTRACT ACT (IX OF 1872», 22 A. 220. 

Pauper Suit. 

See Civil Procedure Code, 1S82, 20 A. 299. 

Payment, 

See Pre-emption, 19 a. 256. 

Pena! Code {Act XLV of 1860), 

(1) Ss. 21, IGl — ''Public servant "^M^anager employed under the Court of Wards. 

— Beld, that the Manager of an estate employed under the Court of Wards 
is a “public servant” within the meaning of s. 21 of the Indian Penal 
Code Queen- Empress v. M.athura Prasad. 2i A. 127 = 18 A.W.N. 

(1899) 205 ... 790 

(2) 8s. 34, 397 — Dacoity — Commission of grievous hurt in the course of a dacoiiy 

— Person liable under s 34, liable also under s. 397. — Eeld, that the 
words “ such ofiendor ” in s. 397 of the Indian Penal Code include any 
person taking part in the dacoity who, though he may not himself have 
struck the blow causing the grievous hurt, is nevertbeles.-^ liable for the act 
by reason of s. 34 of the Code. QUEEN-EMPRESS v. MvHABIIt TnVARI, 

21 A. 263=19 A.W.N. (1890) 76 ... 87G 

(3i Ss. 40. 64— See ACT IX OP 1890 (RAILWAYS), 20 A. 95. 

(4) Ss 96, et segg— See CRIMINAL Procedure Code, 20 A. 459, 

(5} Ss. 96. et segg— See EVIDENCE ACT (I OP 1872), 21 A. 122. 

(6) S- A— Exciting disaffection — Meaning of the terms “ disaffection, ” ex- 

plained.— kny one who, by any of the means referred to in s. 124*A of the 
Indian Penal Code, excites, or attempts to excite, feelings of hatred, dis* 
like, ill will, enmity or hostility towards the Government established by 
law in British India, excites, or attempts to excite, as the case may be, 
feelings of “ disaSection’* as that term is used in s. 124-A. Such feelings 
are necessarily inconsistent with and incompatible with a disposition to 
render obedience lo the lawful authority of Government and to support that 
Government against unlawful attempts to subvert or resist it. The term 
“ disaffection” may bo taken as synonymous with *’ disloyalty ” The or- 
dinary moaning of the term disaffection ” as used in s. 124-A is not varied 
by the explanation appended to that seotion 

When a person is charged with having committed the offence punishable 
under s, 124-A of the Indian Penal Code, bis intention may be infer- 
red from one particular speech, article or letter, or from that speech, 
article or letter considered in conjunction with what such person has said, 
written, or published on another or other occasions. Where it is ascertained 
that the iotention of such person was to excite feelings of disaffection 
to the Government established by law in British India, it is immaterial 
whether or not the words spoken, written or published could have the 
effect of exciting such feelings of disaffection, and it is immaterial whether 
the words were true or wore false, and, except on the question of punish- 
ment, or in a case in which the speaker, writer or publisher is charged 
with having excited such feelings of disaffection, it is immaterial whether 
or not the words did in fact excite suoh feelings of disaffection. QUEEN- 

; ;.jjmpRESS V. AMBa Prasad, 20 A. 55 fF.B.) = 18 A.W.N. 1898, l ... 395 
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Penal Code (Act XLV of t860]^{Continued), 

f7) S. 177 — FflZsfi infcrnnation — Police offi.cer recording a false report. — Beld, that 
a Police officer at a police station, who. being as such officer bound to 
enter all reports brought to him of cognizable or non-cognizable oSeoces in 
tbe station diarj, refused to enter a report made to him concerning the 
commission of an offence, and entered instead in the diary a totally differ- 
ent and false report as that which was made to him had thereby commit- 
ted tbe offence punishable under s. 177 of the Indian Penal Code. QUEEN- 
Empress V. Muhammad Ismail khan, 20 A. 151 = 17 A.w.N. (1897) 
227 

(8) S. 188— See CRIMINAL PROCEDURE CODE, 20 A. 501. 

(S) Ss. 192 and 193 — Fabricating false evidence — False entry made hy a Police 
oj^icer in a special diary. — Held that a Police officer who made a false entry 
in tba special diary relating to a case which was being investigated by him 
could not be convicted therefor for the offence of fabricating false evidence 
as defined in s. 192 of the Indian Penal Code, inasmuch as the document 
in which the alleged false entry was made was not one which was admis- 
sible in evidence. Queen-Empress v. ZAKIR HUSAIN, 21 A. 159 = 19 
A.W.N. (1899) 5 

(10) S. V^Z—Criminal Procedure Code, s.\^— 'False evidence — Statement made in 

the course of a ^'Judicial proceeding —Statements made before a Magistrate 
under s. 16i*—Eeld, that where a witness had made one statement on 
oath or solemn affirmation before a third class Magistrate under s. 16A of 
the Code of Criminal Procedure, and again another and totally inconsistent 
statement at the trial of the case before a Magistrate of tbe first class he 
might properly be convicted under the second— if not under the first — 
paragraph of s. 193 of tbe Indian Penal Code. Queen-EMPBESS v. 
KhEM, 22 A. 115=19 A.W.N. (1899) 207 

(11) 8 . 215 — Agreeing or consenting to take illegal gratification— Nature of agree' 

ment or consent. — In order to constitute tbe offence punishable under s. 215 
of the Indian Penal Code it is necessary that tbe person who is willing to 
take and the person who is willing to give the illegal gratification must 
agree not only as to the object for which the gratification is to be given, 
but also as to the shape or form the gratification is to take. QUBEN- 
EMPRESSv. CHITTAR, 20 A. 389 = 18 A.W.N. (1898) 84 

(12) S. Public servant framing incorrect record— Injury to the public— Police 

officer framing a false report.— k report of tbe commission of a dacoity was 
made at a tbana. The Police officer in charge of tbe tbana at first took 
down the report which was made to him, but subsequently destroyed that 
report and framed another and a false report — of the commission of a totally 
different offence — to which be obtained the signature of the complainant, 
and which he endeavoured to pass off as the original and correct report 
made to him by tbe complainant. 

Held, that on the above facts the Police officer was guilty of tbe offences 
punishable under s- 204 and s. 218 of the Indian Penal Code. QUEBN- 

Empress V. Muhammad Shah Khan, 20 A. 307 = 18 A.W.N. (1898) 

52 ••• 

(13) S. 218— Public servant framing an incorrect record to save himself from 

legal punishment . — A public sorvent who does that which, if done to save 
another from legal punishment, would bring the public servant within 
s. 218 of the Indian Penal'-Code, has equally committed the offence punish- 
able under s. 218 if tbe person whom he intends to save from legal punish- 
ment is himself. QUEEN-EMPRESS v. NAND KISHORE, 19 A. 305 = 17 
A.W.N. (1897) 64 

(14) Ss. 268, 290— Public nuisance— Solicitiyig for purposes of prostitution- — Held 
that the soliciting for purposes of prostitution of passers>by on a public road 
is not a public nuisance as that term is defined in s. 268 of tbe Indian Penal 
Code. Queen-Empress v. Nani, 22 A. 113=19 A.W.N. (1890) 215 

(15) S. ^01— Attempt to murder —Intention— Knowledge of probable consequences 
of act—Presumtion . — Where a women of twenty yeare of age was found to 
have administered dhatura to three members of her family, it was held that 
she must be presumed to have known that the administration of dhatura 
was likely to cause death, although she might not have administered it with 
that intention. QUBEN-EMPBESS v. Tulsha, 20 A. 143 = 17 A.W.N. (1897) 
225 
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Peaa! Code {Act XLV of l860)^iConcluded). 

(16) s. 363, See Criminal Procedure code, 1882. 19 a. io9. 

(17) S. 408, See CRIMINAL PROCEDURE Code, 19 A. Ill, 

(18) S. 412, See CRIMINAL PROCEDURE CODE, 22 A, 445. 

(19» S. 451-ffowe trespass with intent to commit adulCerp- Evidence.~To 
sustain a coDViotion under s. 451 of the Indian Penal Code for the offonoo 
trespass with intent to commit an offence, the prospective offence 
being adultery, it is necessary to show that there has been no consent 
or connivance on the put of the husband of the woman the intent to com- 
Tnc??.. ^ charged against the accused. BRI.J BiSI v. 

The Queen-Empress, 19 a. 74 = iG a.w.n. (isog) i78 

(20) S. 463 ot seqq.~ ForgerJ/~^feaning of the term ''fraud" discussed.— A 

lolice head-constable’s character and service roll in his custody was found 

to have been tampered with in this way. that a page, apparently contain- 

mg remarks unfavourable to the bead-constable, had been taken out and 

a new page with favourable romuks. purporting to have been written and 

signed by various superior officers of Police, had been inserted in its place. 

the intent being to favour the chances of the promotion of the said head- 
constable. 


flefd. that this interpolation amounted to forgery within the meaning of 
s. 463 of the Indian Penal Code, but that inasmuch as it was not proved 
that the head constable himself prepared and inserted the false pagein 
his oharaefcer roll, he was rightly convicted of abetment only. QUEEN- 

Empress V. Muhammad haeed khan, 2i a. ii3 = 18 a. W. N. (1898) 
137 

» ■ » 

(21) 3, i98—Entici7ig diuay a married woman — Evidence of marriage-Mere state- 

ment of the complainant and the woman tnsu^iewnL— Where a charge is 
made under s. 498 of the Indian Penal Code of enticing away a married 
woman, the Court should require some better evidence of the marriage 
than the mere statement of the complainant and the womau. OUEEN- 

Empress v. Dal Singh, 20 a. 166 = i8 a.w.n. ii898) 7 

(22) 5. i.99— Defamation— Stateynent made by an accused person in an application 

to a Court— Staten^t made in good faith for the proUction of the interests 
of the person making it. — In an application for the transfer of a criminal 
case the applicants alleged, with some apparent reason, that the case had 
been falsely got up against them by the complainant at the instigation of 
one Umrao Singh in order to prejudice them in their defence in a civil 
suit which Umrao Singh had caused to be brought against them. HeW 
that this statement did not amount to defamation— not because of the 
application of any principles of English Law. for such principles did not 
apply to prosecutions for defamation under the Indian Penal Code— but 
because the statement fell within tho ninth exception to s. 499 of the 
Indian Penal Code. ISURE pRASAD SINGH v. UMRAO SINGH 22 A 234 
«20 A.W.N. (1900) 46 

Perjury. 

See Criminal Procedure Code, 19 a. 502. 

Plaint, 


(1) Amendment o/—Suit brought tn the name of the idol of a temple— Amendment 

allowed to luime of manager of Umple— Practice.— A suit relating to pro- 
perty alleged to belong to a temple cannot be brought in the name of the 
idol of the temple. 

Where such a suit was so brought the Court in second appeal allowed the 
plaint to bo amended, on certain conditions, by substituting the name of 
the person alleged to be the manager of the temple, but without prejudice 
to any question which might subsequently be raised to such person’s 
locus standi in the suit. Thakur Raqhunathji Maharaj v. Shah 
LAL CHAND. 19 A. 330=17 A.W.N. (1897) 76 

(2) 800 CIVIL Procedure Code, 1882 , 19 a. 610, 20 a. 442, 22 A. 55, 121. 

(3) See Practice, 21 a. 341. 

Pleadings . 

(1) See Evidence act (I op 1872), 21 a. 122. 

(2) Bee Mortgage— Sale, 21 a. 272. 

(3) See Practice, 19 A. 119, Qi A. 341. 
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Police Diaries. 

See Criminal Procedurr Code, 19 A. 390. 

Possession. 

(1) See CIVIL Procedure Code, 1892, 2i a. 269. 

(2) See MUHAMILVDAN LAW— GIFT, 21 A. 165. 

Practice. 

(1) Appeal^ Alteration of conviction in appeal — Where, oa appeal againsb a con* 

viction for one offence, ic became apparent that, although there was not 
sufficient evidence to support the conviction. there was evidence which might 
have led to the conviction of the appellants for an essentially different 
ofience, with which they had not been charged, the Court declined to 
consider that evidence with a viesv to altering the conviction of the ap- 
pellants. Queen-Empress v. Yusup, 20 A. 107-17 A.W.N. (1897) 210 

(2) Appeal — Plea of res judicata taken for the first time in Appeal — Court not 

bound to entertain it if by so doing further findings of fact will be rendered 
necessary. — Although the plea res judicata may be taken at any stage of a 
suit, including first or second appeal, an appellate Court is not bound to 
entertain the plea, if it cannot be decided upon the record before that 
Court, and if its consideration involves the reference of fresh issues for 
determination by the lower Court. KANAHAI LaL v. SURAJ KunWAR, 
21 A. 446=19 A.W.N. (1399). 164 

(3) Appeal to Her Majesty in Council -Alleged want of notice to respondent — 

Appeal heard ex parte. — There is no rule, among tho^e made by the High 
Court under the authority of law, that the respondent in an appeal to the 
Queen in Council shall receive formal notice of the transmission of the re- 
cord of the appeal, of the pendency wheraof he has hkd notice. 

The mere allegation that the respondents in this appeal had, in consequence 
of their having bad no express notice that the appeal had been set down 
for hearing, allowed the hearing of the appeal to take place ex parte was 
not considered sufficient to entitle them tc a re-hearing thereof. LALTA 
PRASAD V. Sheikh AZIZUD-DIN, 19 a. 209 (P.C.) = 24 I.A. 49 = 7Sar. P. 
C.J. 123 

(4) Cause of action^Pleadings— Plaint disclosing no cause of action — Discovery 

at the stage of an appeal under the Letters Patent of defect in the plaint — 
Dismissal of swiL— Where in an appeal under s- 10 of the Letters Patent, 
it was brought to the notice of the Court that the plaint in the suit dis- 
closed no cause of action against the defendant named therein, the Court 
entertained the plea and dismissed the suit. THE SECRETARY OF 
State FOR India IN COUNCIL V. SUKHDEO, 21 a. 341 (F.B.) = 19 A.w. 
N. (1899) 151 

(5) Pleading— Qualified plea of guilty— Evidence to be taken.— la capital cases 

where there is any doubt as to whether an accused person fully under- 
stands the meaning and effect of a plea of guilty, it is advisable for the 
Court to take evidence a)id not to convict solely on the plea of the accused. 
Queen EMPRESSv. BHADU, 19 a. 119=16 A.W.N.ll896) 192 

(6) See Civil Procedure Code, 1982, 20 A. 266, 370, 395. 

(71 See COURT FEES ACT (VH OF 1870), 19 A. 165. 

(8) See Criminal Procedure Code, 1882, 19 A. 249, 20 a. 339. 

(9) See Evidence, 20 A. 155. 

(10) See Letters Patent, 20 A. 258. 

(11) See PLAINT, 19 A. 330. 

(12) See WILL. 19 A. 458. 

Pragwal. 

See ACT I OP 1892 (N.W.P. AND OUDH LODGING HOUSE), 20 A. 534. 

Pre-emption, 

(1) Decreed pre empiive price paid into Court by pre-emptor — Subsequent partial 
withdrawal by a creditor of the decree-holder of the money so paid in.— The 
holder of a decree for pre-emption paid the decreed pre-emptive price into 
Court. A creditor of the decree-holder applied for attachment of money 
so paid in, and ultimately was allowed by the Court to withdraw a portion 
of it. After the decree for pre-emption had been confirmed in appeal, the 
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PfC'emption— (Continued). 

roToroo'holdof Jas P-P-‘> - ^eld that 

comnAfAnf entitled to obtain possession, and that it was not 

undXe decree f ^ni <=»‘itled to it 

lont> Mc tViA A ' P G cmptiou any portion of the pre-emptive price so 

ABDUS^S vr^ vTr for pre-emptioo was not modified or reversed in appeal 
ABDUS SALAM V. WILAYAT Al.1 KHAN. 19 A. 25G= 17 A.W.N. ri897) 


(2) Lim»Mfton-Dafe of cause of actio7i~~Mortgage~ Act IV of 

fo^rpHntfn ^••~Betd that where a right of pre emptiL arises on the 

rrJht tr.nA f Transfer of Property Act. 18S2. the 
under^s fifi accrues, not from the date fixed in the decree 

V. dw.h..v p;;;sto; 

(3) Mortgage bp cciidilional sale - Limitation - Act XV of 1&77 (Indian 

I^mttaUon Act) sch. Jl, art. 120 — Act No. IV of 1882 (Transfer of 
Proper/;/ .AcO ss. 86 and 87.— A plaintiff sued for pre emption, his claim 
arising out of the foreclosure of a mortgage by conditional sale of a share 
in an undividci zamindati village. 

prescribed by art. 

fr.., K th a limitation began to run 

from the date when the mortgagee obtained an order absolute for fore- 

«--^-i--h-khawv. gh.s.ta 


(4) Afahamnmdan 0/ otf-er 6,V pr<;.fmp(or to purchas.^ ' from vmdee- 

lalab.i.ishtishhad—Wttnesses—Servants of pre-emptor.^Held that where 
a pre-emptor continues to assert his pre emptive right, and on the strength 
of that right and in h»s character of pre-emptor oflers to take the property 
from the purchaser by paying him the sale price, without resorting to 
and with a view to avoid litigation, he cannot be said to have acciuiesccd 
in the sale and waived bis right of pre-emption. 


Held also that in the making of the talab-uisktishhad the servants of the 
pre-emptor are competent witnesses. The disability in this respect impos- 
ed by the Muhammadan law is limited to minors and persons convicted 
of|laader. MuhA^MAD^YunuS Khan v. MUHAMMAD YuSUF, 19 A. 


(5) Muhammadan Law^Right of pre-emption not surviving to heir of pre-emptor 
—According to the Muhammadan law applicable to the Sunni sect, if a 
plaintiff in a suit for pre emption has not obtained his decree for pre- 
emption in his lifetime, tho right to sue does not survive to his heirs 

Muhammad Husain v. niamat-un-nissa, 20 a. 88 = 17 A.w.N. (1897) 

1 93 


(6) MM/iammadurt Laio^Rights of third persons having a claim to pre emption 
where the vendee is also a verson who would have a similar claim were 
the sale to a stranger. Under the Muhammadan law, even when the 
buyer is himself a pre-emptor, that is a person who would have the 
right of pre-emption agai n^t an outsider, other pets ins having a similar 
right of pre-emption aco entitled to claim pre-emption against the buyer ; 
and, in such a case, the rights of the claimants to pre emption should be 
determined in the same way in which thoy would have been determined, 

property by enforcing bis right of pre-emp- 
tion against a stranger, in the absence of the other pre emptors, and tho 
absentee pre-emptora had appeared subsequently and claimed pre-emption. 

In o>tses of pre-emption to which the Muhammadan law applies, the rules 
of that law are to be administered in their entirety, whore they are not 
inoousistent with tho principles of justice, equity and good conscience. 
AMIIt HASAN v. RAHIM BAKHSH. 19 A. 466= 17 A.W.N. <1897), 118 ... 

(7) Muhammadan law Shias and Sunnis^Pre-emption claimed on ground of 
vicinage — Vendors and vendee Sunnis^ pre-emptora Shia.—Held that a 
Muhammadan of tho Shia soot could not maintain a claim for Ipre emption 
based on the ground of vicinage under the Muhammadan law when both 
the vendors and the vendee were Sunnis. QURBAN HuSAIN v. ChOTE 
22 A. 102 = 19 A.W.N. (1899) 198 
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Pre-emption— (Continued). 

(8) Muhammadan law -Talah-i ishtishhad—Reference necessary to the previous 

talab-i-mawasibai. — When in asserting a claim for pre-emption the 
making of the talab-i-ishtishhad is required, it is absolutely necessary that 
at the time of making this demand, reference should be made to the fact of 
the talab-i-mawasibat having been previously made, and this necessity is 
not removed by the faot that the witnesses to both demands are the same. 
ABID HUSEN u. BASHIR AHMAD, 20 A. 499=18 A.W.N. (1898) 132 

(9) Muhammadan Law — Wajib-ul arz -Pre-emptor disentitled by his own conduct 

to pre-empt part of the property sold — Pre-emptor not entitled to pre-empt 
any portion thereof .—Vf here pre-emptor sued for possession by right of 
pre-emption of certain property sold by one and the same sale deed, 
claiming as to one portion of the property sold under the Muhammadan 
law and as to another under the wajib-ul-ars, and it was found that he 
had by bis own acts or omissions disentitled himself from claiming that 
portion of the property to which the Muhammadan law applied, it was held 
that the pre-emptor was not entitled to pre-emption in respect of any 
portion of the property covered by the said sale deed. MUJIB-UDLAH y. 
UMED BIBI, 21 A. 119 = 18 A.W.N. (1898) 202 

(10) Suit for pre-emption based on a mortgage by conditional sale — Limitation 

— Act XV of 1877 [Indian Limitation Act), sch. ii, arts. 10 and 120 — 
Physical possession.’* — Held (1) that, the other conditions being present 
necessary to make art. 10 of the second schedule to Act No. XV of 1877 
applicable, art. 10 would apply to a sale which in its inception was a 
mortgage by conditional sale, but which, either by the operation of Regu- 
lation No, XVII of 1806 or by the operation of Aot No. IV of 1882, bad 
become in effect an absolute sale with tho right of redemption gone. 

(2) That in such a case as above limitation begins to run, where Regulation 
No. XVII of 1606 applies, from the expiry of the year of grace. 

(3) That a share in an undivided zamindari mabal is not susceptible of 
“ physical possession” in the sense of art. 10 of the second schedule to 
Aot No. XV of 1877. 

(4) That oonstruotive possession, e g., by receipt of rent from tenants, is not 
''physical possession” within the meaning of the said article. BATUD 
BegAM V. MANSUR ALI KHAN, 20 A. 315 (P.B.) =18 A.W.N. (1858) 61... 

(11) Wajib-ul-arz — Co-sharers in the Khalisa Mahal distinguished from owners 

of separate plots ofmuafi lands in the mahal. — The co-sharers in a mahal 
and the owners of separate plots of muafi land included in the area of the 
mahal have as a rule no connection with one another, and it by no means 
follows that the custom adopted by or existing among the members of the 
Khalisa co-parcenary body would be applicable to the owners of the 
muafi plots. Strict evidence is always necessary to prove that the same 
custom is applicable to each. NARAIN Das v. Ram Saran DaS, 20 A. 
419 = 18 A.W.N. (1898) 94 

(12^ Wajib-ul-are — Effect of co-sharer vendee joining with himself in his purchase a 
stranger — When in the purchase of immoveable property in respeot of 
which a right of pre-emption exists, a vendee, being a person entitled to 
purchase, joins with himself in the purchase a stranger, then, in the event 
of a suit for pre*emption being brought, if the interest of the co-sbarer 
vendee can be separated from the interest of the stranger vendee, the 
plaintifi pre-emptor can succeed only as against the stranger, the rights 
of the co-sharer vendee being equal or preferential to those of the pre- 
emptor. If, however, the interest of the co-sharer vendee cannot be 
separated from the interest of the stranger vendee, the plaintifi pre- 
emptor can succeed as against both. Ram NATH v. BadrI NaraIN, 19 A 
148 = 17 A.W.N. (1897) 20 

(13) Wajib-ul-arz — Hindu widow in possession of property of her deceased husband, 
but not as his heir — Stranger — Effect of joining a stranger as plaintiff in 
a suit fcr pre-emption. — A Hindu widow in possession of the immoveable 
property of her deceased husband, but not as his heir, there being a son 
living, has no right of pre-emption as a co-sharer by virtue of such posses* 
sioQ, even though she may be recorded as a co-sharer in the village papers. 

Where a plaintiff having a right to pre-empt joins with himself in a suit for 
pre-emption a stranger, i.e., a person who has no each right, he thereby 
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Pre*emption~{Conlinved ) . 

‘““‘I cannot bo ovorcomo by 

8i.aH "v« “I"' 

(14) Wajib-ul-arz-PartitioK-Effect o/ partition on pre-emptive rights no new 

whfln Jh'^ based, but that such cause of action should subsist at the time 
= ld AAv!n PR^SADv, ISHAK DA.S. 21 A. 374 (F.B.) 

il5) Wajib-ul-arz— Perfect partition of mahal— Act XIX of 1873 s. ldl~Nn 
new wajib-ul-arz f rained on ^rtitton -Pre-emption claimed 'under wajib- 

tt^ar^ of undivided mahal— Cuslom^Co-sharers — Hissadac deh. — Where 
on the perfect partition of a mahal under tbo North-Western Provinces 
Land Revenue Act, 1873. no new wajib-ui-arz has been framed for any of 

thenewmahals, the question whether or how far a contract ora custom 

of pre emption recorded in the wajib-ul-arz of the undivided mahal is still 
m force, or who is entitled to claim the benefit of it, is not capable of anv 
absolute or invariable answer. It depends in each case upon the nroner 
construction of the terms of the particular contract or the proper interpre- 
tation of the particular custom recorded, assuming that there is no evi- 
dence of any intention on the part of the co-sharersat the time of partition 
to put an end to the contract or the custom. But there is a strong pre 
sumption ag »iost such claims of pre-emption when made after perfect parti- 
tion by persons who are no longer co-sharers of the vendor ; and where the 
language of the wajib-ul-arz is ambiguous this presumption may be decisive. 

The wajib-ul-arz of a village forming one undivided mahal recorded a right 
of pre-emption by custom as existing in favour of “ hissadaran deh" ia 
cases of transfer by a “ Aissodur ” of his share or - hissa" to a stranger. 
After a perfect partition, on which no new wajib-ul-arz was framed, and 
after a subsequent sale to a stranger of land in one of the new mahals a 
person who, prior to the partition, was a co-sharer of the vendor in the 
undivided mahal, but who, since the partition, owned a share only in 
another of the new mahais, claimed pre-emption under the old wajib-ul- 
arz as a " hissadar deh." * 


Held by the Pull Bench, upon the construction of the wajib-ul-arz that he 
was not entitled to pre emption. DalganjaN SINGH v. Kalkv Sman 
22 A. 1 |F.B.) = 19 A.W.N. (1899) 111 

• • • 

(16) Wajib.ul-arz—Plaintifa title to sue for pre-empUofi lost after suit but before 

decree^Suit to be dismissed.— Where a plaintifl who had filed a suit for pre- 
emption based on the provisions of a wajib-ul-arz lost during the pendency 
of the suit, the right to pre-empt by reason of the mahal in which both 
properties were originally comprised having become the subject of a perfect 
partition, it was held that the suit for pre-emption should be dismissed 
RAM GOPAL V. PlARI Lal, 21 A. 441 = 19 A.W.N. (1899) 1C3 

(17) Wajib-ul-arz— fo a stranger —Re-sale before suit to a co-sharer— Effect 

of such re-safe.— In cases of pre-emption based upo i a wajib-ul-arz the 
right of pre-emption does not survive, if the land which is subject to pre- 
emption having been sold to a stranger is subsequently re-sold by the 
stranger vendee before suit to a co-sharer having equal rights with those 
seeking pre-emption. Serh Mal v. Hukam SINGH, 20 A. 100= 17 A W 
N. (18971 206 

• • • 

(18) Wajib-ul-arz-5fra7:per.— Under the terms of a «;a;»6.uf-arz successive pre- 

emptive rights were given, first, to “own brothers, ’* secondly, to “near 
cousins, ” thirdly, to “ shace-bolderi. ” Held, the parties being Muham- 
madans, that with regard to a sale of land to which such wajib-ul-arz 
applied, a nephew (brother’s son) of a co-sharer vendee was a ' stangec ’ 
and his joinder as a oo-vendeo would vitiate the sale and let in other 
persons having a right of pre emption. MUSHTAQ AHMAD v. AMJAD 
ALI, 19 A. 311 = 17 A.W-N. (1897) 117 

(19) Wajib-ul-arz— Transfer to plaintiff pre-emplor after sale— Hindu widow in 

possession for widow's estate. — Held that the daughter of a Hindu widow to 
whom the widow had relinquished a share in a village, of which share she 
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Pre •emption — ( Conchided) . PAGE 

was ill possession for a widow’s life estate, was entitled bo pre-emption in 
respect of a sale which had taken place in the village prior to the relin> 
quishment made to her by h^r mother. UUHAMilAD YUSUF ALI KHAN 
V. Dal KUAR, 20 A. 148= 17 A.W.N. (1897) 226 ... 456 

(20) See MORTGAGE— REDEMPTION, 22 A. 238. 

(21) Sea Muhammadan Law— Pre-emption, 21 A. 292, 22 A. 343. 

(22) See PENAL CODE (ACT XLV OP 1860), 20 A. 143. 

Prescription^ 

See REGULATION XI OP 1825, 19 A. 238. 

Presumption. 

(1) See CONSTRUCTION. 22 A 96. 

(2) See CUSTO.MARY RIGHT, 20 A, 200. 

(3) See EVIDENCE, 19 A. 493. 

(4) See Evidence act (I op 1872), 2i a. 122 . 

(5) See LAMBARDAR AND CO-SBARER, 19 A. 261. 

Primogeniture, 

See HINDU Law— IMPARTIABLE ESTATE, 19 A. 1. 

Principal and Agent. 

See LAMBARDAR AND CO-SHARER. 19 A. 261. 

Private Defence. 

(1) See Criminal Procedure Code, 20 A. 459. 

(2) Sea evidence ACT (I OF 1872k 2l A, 122. 

Privy Council. 

(1) See Practice, 19 a. 209. 

(2) See Procedure, 19 a. 96. 

Probate. 

(1) See ACT V OP 1881 (PROBATE AND ADMINISTRATION), 20 A. 189, 22 A. 162. 

(2) See WILL, 19 A. 458. 

Procedure. 

(1) Special leave to appeal —Decrees of Vie High Court made on cross appeals — Pro- 

cedure. — The High Court passed a separate decree, on a cross appeal, 
identical in terms with those of a decree pissed on the appeal in the 
same suit. From the latter decree an appeal to Her Majesty in Council 
was then declared by the High Court to be admitted, under 9, 603, Civil 
Procedure. But the defendant’s application to have hie appeal from the 
decree on the cross appeal similar;y admitted was refused. 

The Judicial Committee was of opinion that special leave should be granted 
to appeal from this decree, without further security being required than 
bad already been taken in respect of the appeal in the other. MUHAM 
MAD IKRAM UD-DIN V. MUSSAMM4T NAJIBAN. 19 A. 95 (P.C.)=23 I.A. 

167 = 7 Sar. P.C.J. 99 ... 62 

(2) See ACT XII OP 1881 (N.W.P. RENT), 22 A. 384. 

(3) See ACT XV OP 1883 (N.W.P. AND OUDH MUNICIPALITIES), 21 A. 348. 

(4) See APPEAL, 21 A. 117. 

(5) See Civil Procedure Code, 1882, 19 A. 155 , 19 A. 510 , 22 a. i82. 

(6) See Court Pees act (Vll op 1870), 20 A. 362. 

(7) See Criminal Procedure Code, 19 A. 112 . 19 A. 296, 20 A 264, 20 A. 

529, 22 A. 106. 

(8) See Letters Patent, 21 a. 178. 

(9) See Limitation act iXV of 1877), 22 A. 248. 

(10) See MINOR. 20 A. 90. 

(11) See PLAINT. 19 A. 330. 

Promissory Note. 

(1) See Negotiable Instruments act (XXVI of 1881), 21 A. 450. 

(2) See Stamp Act (I of 1879), 20 A. 440. 
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Proviaciai Small Cause Courts Act (IX of 1887). 

(1) S. 16— See CIVIL PROCEDURE Code. 1883, 20 A 80. 

■■ cognizable by Courts 

SmflTrin^. T ■'on® ‘he less a sui(, cogniLble by a Court of 

bmall Causes because that Court may have exercised the discretion con 

retTrnerthVpYaLTotX-d^ 

5''°^"' ^^■^-^^^•^ion-Discreeion of Court in dealing 

Code Sf Pi^ f p' “'h 1887.-Al.hough s. 622 of the 

^ Procedure may properly bo taken as indicating the lines 
along which a Judge would do well to exercise his discretion in admitting 

C&use Courts Act. a Judge is not 
absolutely bound to refuse any application under s. 25 of the latter Act 
which could not bo admitted under s. 622 of the Code of Civil Procedure, 
WAS RAM SHANKAR v. RALLA RAM MiSIR. 21 A. 89=18 A.W.N. (1898) 

(1) Sch.U, arf 29(c)-Sui(s by a retired partner for Die consider atioyi due on account 
of hts retirement ~ Jurisdiction- Small Cause Ccuri.~A suit by a retired 
partner for money alleged to have been agreed to be paid to him by the 
continuing partners in consideration of bis retirement is not excluded 
from the jurisdiction of a Court of Small Causes. Pauji LAL v Chanqa 
Mal, 19 A. 513 =17 A.W.N. (1897) 136 

Public Nuisance. 

See Penal Code (act XLV of i860), 22 A. 113. 

Public Servant 

See Penal Code (Act XLV op i860), 21 A. 127. 

Railway Company. 

See ACT IX OF 1890 (RaILWAY.S), 22 A. 361. 

Rajputs. 

See Hindu Law— Impartible Estate, 19 a. 1. 

Reasonable and Probable Cause. 

See SUIT, 21 A. 26. 

Receiver, 

(1) See Civil Procedure Code, 1882, 22 A, 214. 

(2i See Execution of Decree, 19 a. 235. 

Recital. 

See Evidence act (I of 1872), 22 a. 370. 


Reference- 

See arbitration, 20 A. 145. 

See LAND ACQUISITION ACT (X OP 1870), 19 A. 339. 

Reformatory School. 

See ACT VIII OF 1897 (REFORMATORY SCHOOLS). 20 A. 168. 20 A. 159 20 
A. 160, 21 A. 391. 


Register, 

See ACT VI OF 1882 (Companies), 20 a. 126. 

Registration. 

(1) See Registration Act (hi op 1877). 19 A. U5, 20 a. i7l, 21 a. 281. 

(2) See Transfer of Property act (IV op 1882), 20 A. 392. 

Registration Act (III of 1877), 

(I) S. 17 — Construction of a contract in a mortgage deed as to interest— Also, the 
absence of requirement to register, under 17 of Act III of 1877, 
petitions filed in judicial proceedings, — A deed of mortgage stipulated in 
general terms that interest was to run upon the principal sums advanced, 
without any limitation as to the period of its currency ; and also stipulated 
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Registration Act (/// ot 1877)— {Concluded). 

that, in default of punctual payment at the end of each year, the mort* 
gagees were to be at liberty to treat unpaid interest as prinoipalf and to 
recover it from the mortgaged property. According to the tenor of the 
deed, when all its provisions and conditions were considered, it was not 
the true coustruction that the capital sum was to cease to bear interest at 
the contract rate upon the arrival of the time stipulated for payment. 

8. 17 of the Registration Act, III of 1877, does not apply to proper judicial 
proceedings whether consisting of pleadings filed by the parties, or orders 
made by the Court. BiNDESRI NAIK v. GaNGA Saran SAHU, 20 A. 171 
(P.C.) = 2 C.W.N. 129 = 25 I.A. 9 = 7 Sar. P.C J. 273 

(2) S. Z^—Mortgage— Mortgage executed and registered by major son and by the 

lather for himself and for a minor son — Registration. — A joint Hindu 
family consisted of the father and two sons, the one of full age, the other 
a minor. The father and the major son executed a mortgage of the joint 
family property, the father describing himself in the bond as acting for 
himself and as guardian and next friend of the minor son. The bond was 
registered on the admission of the father and the major son. 

Held, on suit by the mortgagees for sale, that there being no dispute as to 
the fact of the debt for which the mortgage was executed, and it not being 
alleged that such debt was incurred for any purpose which would exempt 
the son from the pious obligation of paying it, there was no defeot in 
the registration of the bond in suit which would prevent its affecting the 
share of the minor son. KeshO DEO v. HABI DAS, 21 A. 281 (F.B.) = 19 
A.W.N. (1899) 59 

(3) S. 50 - Registered and unregistered documents^Priority — Notice. — Held that 

s. 50 of the Indian Registration Act, 1377, will not avail to give the 
holder of a subsequent registered deed priority in respect of his deed over 
the holder of an earlier registered deed not being a compulsorily regis* 
trable deed, if in fact the holder of the registered deed has at the time of 
its execution notice of the earlier unregistered deed. DlWAN SINGH v. 
JADHO Singh, 19 a. 145=17 A.W.N. (1897) 19 


Page 
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(4) 


S. 50 — Registered and unregistered documents — Priority — Notice. — Held that 
8. 50 of the Indian Registration Act, 1877, will not avail to give the 
holder of a subsequent registered deed priority in respect of his deed over 
the holder of an earlier unregistered deed, not being a compulsonlv regis- 
trable deed, if in fact the holder of the registered deed has at the time of 
its execution notice of an earlier unregistered, deed. DlWAN SINGH v. 
JADHO SINGH, 20 A. 262 = 19 A.W.N. (1898) 32 


e • a 


Regulation t of 1 798. 

See MORTGAGE— REDEMPTION, 22 A. 149. 

Regulation XXXI of 1803. 

5 , Q— Revenue-free grant — Settlement in favour of daughter purporting to render 
other lands than the lands settled liable in the hands of the settlor and his 
heirs for the revenue of the settled lands.— One Bikbshish Ali in 1843 
settled certain lands on bis daughter, Rabmat-un-nissa, and covenanted 
that he and his heirs would pay the land revenue due on the estate so 
assigned along with the Und revenue for their own estate. The deed of 
eettlement then went on to provide that if at any time the heirs of the 
settlor, or whoever might be in possession of the rest of his estate, should 
demand from Rahmat-un-nissa, or the person in possession of the lands 
assigned to her, the revenue assessed on those lands, then Rahmat-un- 
nissa and her heirs would be enticled to claim and take possession of the 
legal share in the settlor’s estate to which she would be entitled under 
the Muhammadan law of inheritance. 

Held, that as regards a person who had acquired a portion of the settled 
property partly by private sale and partly by sale at auction the settle- 
ment contravened the provisions of s. 6 of Regulation XXXI of 
1803, and the heirs of the settlor could not be compelled to pay the 
land revenue due on the portion of the settled lands acquired by the said 
purchaser, not had the purchaser any right under the deed of settlement 
to a proportionate part of the inheritance which would have come to 
Rabmat-un-nissa from her father. SAHIB ALI v. SDBHaN ALI, 21 
A. 12 = 18 A.W.N. (1898) 149 
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Rlegijlation // of J803. 

S. 37— See Evidence act (i op 1872), 22 a. 294 . 

Reguiation XVII of 1806. 

See Mortgage— Redemption, 22 a. 149 . * 

Regulation X! of 1825. 

tb(3 capability of identificatioD of tho accro°ed Uods'"* Wbethe°r’’iT''°“ “t" 

Uodff a O' not,\b:“to3o\‘‘;pl-:: Ivt^^tho 

Uods hive eeu gained by gradual accession by tho recession of a river. 

In the case of gradual accretions the ordinary rule of acquisition by pre^crin 
tion does not apply, but each accretion as it occurs comes under X 
gime title as that upon the land to which it is made is he“d Dfhi 

Bakhsh Singh v.tirhhawan Singh. 19 A. 238 = 17 A. w. N O 897 ^ 39 ! 

Regulation I of 1877. 

Ss. 18, ef seqq.—Refereiice bp Commissioner of Ajmere-Powers of High Courts 
Jwisdtchon. Held that where a point of law or a question as to the con- 
si ruction of a document is referred to the High Court by an order purport- 
.ng to be made under s 18 of the Ajmere Courts ReguUtion. the High 
Court cannot consider whether the point referred arises in the casein which 
the reference .efore it has been made or not ; but its functions are limited 
to pronouncing an opinion on any point which mav he so referred to it 
Kalian Mal v. Ram Kishen. 21 A. 163=19 a.\v n, (i899) 4 

Religious Endowment. 

See act X OF 1863 (RELIGIOUS Endowments), 19 a. 104 . 

Remand. 

(1) See ACT XIV OF 1874 (SCHEDULED DISTRICTS), 22 A. 405. 

(2) See Civil Procedure Code, 1882, 2i a. 230. 21 a. 29i. 

Rent, 

See Landholder and Tenant. 19 A. 352. 
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Representative. 

(1) See CIVIL PROCEDURE CODE. 1832. 19 A. 332. 21 A. 316. 21 A. 323 22 A 

450, 22 A. 243. ' 

(2) See LAND HOLDER AND TENANT, 19 A. 352. 

Res Judicata. 

(1) Decree in previous suit defining rights of party to a subseguent suit~~Effect 
of such decree as against such party until set aside by proper procedure.-^ 
Where an order adding a defendant under s. 32 of the Cede of Civil Pro- 
cedure. was not appealed against and no objection was taken thereto in 
the memorandum of appeal from the decree in the suit in which it 
was passed, an oral objection taken in appeal to such order was disallow- 
ed. 

Where there is a aubusting decree in a previous suit which as regards the 
subject matter of a subsequent suit would take effect under s. 13 of the 
Code of Civil Procedure, it is not open to the party whoso rights are affect- 
ed by such decree to question in the subsequent suit, the validity of such 
decree, though it might have been open to such party in a separate suit 
to get the decree sec aside. Bansi LAL v. Ramji L.VL, 20 A. 370 = 18 A 
W.N. (1898) 75 

(2) See CIVIL PROCEDURE CODE. 1882, 19 A 517, 20 A. 516, 21 A. 505 22 A 

386. 

(3) See HINDU LAW— Reversioner, 2-2 A. 382. 

(41 See JURISDICTION, 20 A. £20. 

(51 See Mesne Profits, 2i A. 426. 

(6) See MORTGAGE— Usufructuary. 21 A. 25i. 

(7) See PRACTICE, 21 A. 446. 

(8) See Transfer OF Property act (IV op 1882), 19 a. 202, 20 a. 386. 

(9) See Trusts act (II of 1882), 19 A. 277. 
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Restitution. 

See Execution of Decree, 20 a. 139. 


Revenue Courts. 

See ACT XIX OP 1S73 (N.W.P. LAND REVENUE), 22 A. 329. 


Revenue^Free Grant. 

See REGULATION XXXI OF 1803, 21 A. 12. 

(1) ACT Xtl OF 1881 (N.W.P. RENT). 19 A. 522. 
(21 See CIVIL PROCEDURE CODE, 1882, 21 A. 152. 
(3) See SUIT. 20 A. 410. 


Revision, 

(1) See ACT XVIII OF 1879 (LEGAL PRACTITIONERS). 21 A. 181. 

(2) See ACT VIII OF 1897 (REFORMATORY SCHOOLS) 20 A. 158, 20 A. 159, 

20 A. 160, 21 A. 391. 

(3) See Civil Procedure Code, 1882, 20 A. 78, 20 A. 474, 21 A. 152. 

(4) Bee CRIMINAL PROCEDURE CODE, 19 A. 200, 

(6) See PROVINCIAL SMALL CAUSE COURTS ACT (IX OP 1887), 21 A. 89. 


Rules of Court. 

(11 01 the 18<ft January 1898, r. 83 — of judgment or order of the High 

' ^ Court Judgment or ordernot complete untxl sealed. — that a jadgment 

or order of the High Court is not complete until it is sealed in accordance 
with r. 83 of the rules of Court of the 18th January 1898, and up to that 
time may be altered by the Judge or Judges concerned therewith without any 
formal procedure by way of review of judgment being taken. QUBBN-EM- 
PRESS V. LALIT TIWARI, 21 A. 177=19 A.W.N. (1899) 15 

(2) See CIVIL PROCEDURE CODE, 1882, 22 A. 430. 


Sale, 

( 1 ) 


Of villages by a wife to her husband . — The purchase money had not been paid 
on what purported to be a deed of sale of villages by a Muhammadan wife 
to her husband fora price which, however, the deed ^knowledged to 
have been paid. After her death two of her relations, disputing tne due 
execution of the sale deed, sued the husband, who had obtained posses* 
eion claiming, in the alternative either that they should obtain 
shares in the property of the deceased, or, if the sale of the villages should 
be maintained, that they should receive their proportion of the price as 
due to the estate left by her. 

The two Courts below concurred in finding that the wife, a pardanashin, 
was capable of managing her own affairs, and that she bad not received 

the price. 

The fir^t Court inferred from the state of things that the wife had in a 
manner made a gift of the villages to tbe husband. The High Court re- 
versed that jadgment, and decided that, with regard to the probability of 
influence on the part of the husband, the absence of any indepeodent 
advice for the wife and other cicoumstances, the transaction was without 


effect. 

The Judicial Committee found that there not being a case of undue influ- 
ence exercised, either made by the plaint or raised by the issues they 
found no evidence that the price stated was inadequate, or the wle an 
improvident one. or that the husband had been released from having to 
pay the price. Prom the fladings on the evidence the presumption was 
that the wife intended to pass the property for some purpose, and that 
the suggestion of a gift being excluded, the deed operated as a sale accord- 
ing to what it purported to be. 

Thev did not throw anv doubt on the sound dootrine, laid down in numerous 
oases, as to the obligations upon persons taking benefits from parda- 

nashin ladies. ^ 

To the one surviving plaintiff was awarded a moiety 

the husband, who himself inherited the balance. 

IKRAM-UD DIN v. NAJIBAN, 20 A. 447 (P.C.)— 2 O.W.N. 545 2 

= 7 Bar. P.O.J. 353 
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Sate — (Concluded), 


(2) ^ACTXrXOF 1873 (N.W.P,LANDREVENUE),aiA 20 137 22 A 32. 

(3) Bee CONTRACT, 19 A. 489, 21 A, 223. ' ^ ' 

(4) See Contract act (IX op i?72), 19 a. 53s. 

Sale Certificate. 


See Civil Procedure code, i882, 19 a. 188. 

Saactien to Prosecute. 

See Criminal Procedure Code, 19 a. 121. 

Secretary. 

See CLUB. 20 A. 497. 

Security. 


See Criminal Procedure Code, 19 a. 291. 20 A. 206 
21 A. 86, 107. 

Sedition. 


See Penal Code (XLV of i860), 20 a. 65. 

Sentence. 

(1) See ACT IX OP 1890 (RAILWAYS). 20 A. 95. 

(2) See CRIMINAL PROCEDURE CODE, 20 A. 1, 21 A. 25. 

Specific Relief. 

See INJUNCTION. 20 A. 345. 

Specific Relief Act (/ of 1877). 

(1) 8. 21— See PARTNERSHIP, 22 A. 135. 

(2) S. 42— See LETTERS PATENT. 20 A. 258. 

(3) 8. bi.~Ea$ement— Light and air— Injunction or damages.— It was not 

intended by s. 64 of the Specific Relief Act, 1877, that a man should not 
have an injunction granted to him unless his property would otherwise be 
practically destroyed if the injunction were not granted. 

Where the plaintiff bad for over twenty years carried on the business of 
manufacturing a particular kind of cloth in a certain house, and the 
defendant built in the neighbourhood of that house in such manner as to 
render the plaintiff’s house practically useless for the purposes of bis 
manufacture, it was held that the plaintiff was entitled to an injunction 
and not merely to damages, Yaro v. Sana-ullah, 19 A. 259 = 17 a W N 
(1897) 48 ■ ■ ; 

(4) Chapter VIII— See ACT XV OF 1883 (N.W.P, AND OUDH MUNICIPALITIES) 

21 A. 348. ’ 


Stamp, 

See STAMP ACT (I OF 1879), 19 A. 293. 20 A. 440, 22 A. 131. 

Stamp Act (t of 1879). 

(1) 8. Ql— Stamp— Promissory note— Person receiving an under-stamped promis- 

sory note not liable under s. 61.— Under e. 61 of Act I of 1879 the 
“person accepting ” a promissory note not duly stamped, is the person 
who executes such note as acceptor, not a person who merely receives the 
note. The mere receiver of an unstamped or insufficiently stamped pro- 
missory note is not as such liable to any penalty under this section either 
as principal or abettor. Quben>Empbess v. Nihal Chand. 20 A. 440= 
18 A.W.N. (1898). 108 

(2) Sch. l,art.8— Stamp— Articles of Association—Svecial resolution— Resolution 

superseding articles of association— Act VI of 1882 (Indian Companies 
Act), ss. 76, 79.— A company limited by shares and already possessing 
articles of association proceeded to pass a special resolution, in virtue of 
which a document was drawn up entitled “artioles of association** in 
supersession of the artioles theretofore in force. The record of this special 
resolution was under the provisions of s. 79 of the Indian Compaoies Act, 
1882, sent to the Registrar of Joint Stook Companies, to be recorded by 
him. The dooument was imponnded by the Registrar on the ground that 
it required to be stamped as artioles of association, and was not so stamp* 
ed. Thereafter a reference was made by the Board of Revenue to the 
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Sfmmp Act (/ of 1879 )— {Concluded). 

Hich Court under the provisions of s. 46 of the Indian Stamp Act, 1879, 
as to whether the document in question required to be stamped. Held 
that the Indian Companies Act did not contemplate any such thing as new 

Articles oJ associationUnd that the document in question was nothing 

-Q fhan the record of a special resolution, and as such did not require 
“To sumped of the NEW EGERTON WOOELEN MiEES. 

22 A. 131 (F.B.) = 20 A.W.N. (1900) 15 
o » T 99-/?ramD-Copvo^ order of Municipal Board certified by the 

off. J- Act I 0 / 1872. o.. 74. 76. 78.-HWd tbot a 
coT of on order passed bv a Municipal Board on a petition presented to it, 
mortified as a true copy by the Secretary to the Board, came within 
art 22 of the Lst scheLle to the Indian Stamp Act. IS79. and re- 

ThT^Sec^celar^y ofT^Municipal Board is a public officer "'thin the meaning 

nfart 22 of the first schedule 'to the Indian Stamp Act. ^ 

n iroo^es indicated Reference under s. 46 of Ait I of 1879. 19 

A. 293=17 A.W.N. (1897) 61 

^ See GBianNAti PROCEDURE Code, 19 a. 390. 

statutes 24 Bad 25 Vic., Cb, IV. 

3 15 -Seo ACT XVIII of 1879 (LEGAL PRACTITIONERS). 21 A. lei. 

Z lee SUCCESSION CERTIFICATE ACT (VII OF 1889), 19 A. 129- 
(91 See CIVIL PROCEDURE CODE, 1882, 20 A. 113. 

Ion Act (VII of 1889 ), 

Successto . , ;or collection of part only of a debt— Debt 

^ in vart .sti(i.s/ted.~A certificate for collection of debts under Act VII 
? 1 fl«q mav be given for the collection of any one or more separate debts 
o hfd^eLed f but not for the collection of part only of a debt. Where, 
however a portion of a debt in respect of which a certificate is sought has 
h T disoharsed it is not necessary for tbe applicant to pay duty on more 
?haa the uusitisfied portion of the debt. MUHAMMAD ALI KHAN v. 
PU^TAN B»I. 19 A. 129= 16 A.W.N. (1896. 198 
(91 q 4— See CIVIL PROCEDURE CODE. 1882, 20 A. 118. 

\i\ o r Certificate to collect debts-Minor.—Held that a oeriificate of 

(3) Ss.OandJ Oc ^ granted under Act VII of 1839 to a minor through 

leTd" ram KUAR V- SARDAR SINGH. 20 A. 352 =18 A.W.N. 

(1898) 64 

Soe HINDU LAW (SUCCESSION). 21 A. 99. 

T^v reversioner on the death of a Hindu or Muhammadan female-See 
^ \ IMITATION ACT (XV OF 1877). 19 A. 357. 

(2) “Contentions ’’-See TEANSFEB oF PROPERTY ACT (IV OF 1882), 21 A. 

408. ^ 

numissal of-See PRACTICE. 21 A. 341. 

U Dismissal of-for default-See CIVIL PROCEDURE CODE. 1882. 22 A. 66. 

at a deed — Muhammadan law — Plea that the deed was tn. 
(5) For personal law of the parties.— Held, in the case 

oTdTd be"^een MS^armadaus 'that ft was no ground for cam 

^loffnn o(\he deed that possession of the property, the subject of the 

cellation of the cleea tn p ^ ^ 

, be'’M“b®amTad“u"laV ioo^rative. UMBAO Bmi v. jAN AEI 

sJaH. 20 A. 465= 18 A.W.N. (1898) 131 

titled to be candidates for election as members of a Municipal 
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Suit— {Concluded). 

brought hia suit ag^iin^t the BoarJ in its corporate capacity, it was held 
that such a suit would not lie against tiie Board, even if, which was uot 
deoidod. It might lie against the revising authority, by the irregular action 
of which, It was alleged, the plaintiff’s name had baen excludoJ from the 
list of candidates ABDUR RaHIM V. THE MUNICIPAL BOARD OP 
KOIL, 22 A. 143 = 20 A.W.N. (1900) 4 

(8) For jactitation of marriage. See MARRIAGE, 20 A. 96. 

19) For malicious prosecution— Rea%onabU and probable cause-Evidence—Con- 
vtctxon of plaintiff by a Criminal Court.— Tho the plaintiff in a 

suit for damages for malicious prosecui.ton has b^^i'n convicted by a com- 
petent Court, although be may subseC]ueotly have bi*en acquitted on 
appeal,^ is evidence, if uu rebutted, of the strongest possi ble character against 
the plaintiff’s necessary plea of want of reasonable and probable c^use. 
JADUBAR SINGH V. SHEO SARAN SINGH, 21 A, 26 = 18 A.W.N. (1698) 161 

(10) For partition.— See HINDU LAW— PARTITION, 19 A. 428. 

(11) For recovery of mortgige money -See TRANSFEROR' PROPERTY ACT (IV 

OP 1882). 19 A. 545. 

(12) For sale on a mortgage— See MORTGAGE— SALE. 21 A. 309 

(13) Form of— See CIVIL Procedure Code, 1882 . 20 a. ic7. 

(14) Form of— See COMPANY. 21 A. 346. 

(15) Informs pauperis — Review of judgment — Court-fee— Act VII of 1870 (Court 

Fet's AcH, sch- I. cl. v.—Ctvtl Procedure Code, $. 410. — Held that when an 
application for review is presented in a suit in forma pauperis, that appli- 
cation, like the plaint in the suit, is not liable to any court-fee. UMDA 
Bibi v. NaIMA BIBI. 20 A. 410 = 18 A.W.N. (1898) 95 

(IQ) In forma pauperis. See CIVIL PROCEDURE CODE. 1882. 20 A. 299. 

(17) Of the nature cognizable by Courts of Snoall Causes — See PROVINCIAL 

Small Cause Courts act (IX op 1887), 20 A. 480. 

(18) On foreign judgment— See CIVIL PROCEDURE CODE, 1382. 21 A. 17. 

(19) Parties to a— See PARTNERSHIP, 20 A. 365. 

(20) Right of -See BEN.ami TU\ns\CTION, 21 A. 380. 

(21) To eject a tenant— See ACT XU OP 1881 (N.W.P. RENT), 20 A. 469. 

(22) To recover compensation in respect of property sold under a decree— Decree 

not reversed or superseded.— K Zimindar applied t^a revenue officer to 
C'mmuto the rent hitherto paid in kind bv certain of his tenants to a fixed 
mouey rent to be piid in future. The Assistant Collector made the order 
asked for and fixed the money rent to be paid in future. Alter that order 
had bsen made the zimindar brought a suit for arrears of rent against 
the tenants in a Court of Revenue and obtiinei a decree for rent at the 
rate which had been fixed by the order of toe Assistant Collector. Against 
this decree the tenants did not appeal, and it became final. The decree 
was put into execution : property of the tenants was attached and sold, and 
the decree was partially satisfied out of the sale proceeds. Subsequently 
to the passing of the decree for rent, the Board of Revenue set aside the 
order of the Assistant Collector commutiog the rent in kind to a fixed 
money rent. The tenants thereupon sued to recover compeosatiou ou 
account of the sale of their property under the decree for rent. 

Held that the suit would not lie, inasmuch as the decree (or rent under 
which the plaintiff ’.s propgrty was sold was unrevorsed and not superseded 
by any competent Court KISHEN S4HAI v. BAKHTA WAR SlNGH, 20 A. 
237=18 A W.N. (1898) 24 

(23) To set aside decree obtained by fraud — See CIVIL PROCEDURE CODE, 1882, 

21 A 289. 

(24) To set aside order under s. 293 of the Code of Civil Procedure— Seo EXECU- 

TION OF Decree, i9 a. 22. 

(25) To set aside sale in execution — See ACT XII OF 1831 (N.W.P. RENT), 19 

A. 253. 

(26) To set aside sale in execution -See Civil PROCEDURE CODE. 1882, 21 A. 316. 

(27) Valuation of— See COURT FEES ACT (VII OF 1870), 19 A. 210. 
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Summary Trial. 

See CRIMINAI. PROCEDURE CODE, 21 A. 189. 

Surety. 

Sea Contract act (IX of 1872), 22 A. 351. 

See EXECUTION OF DECREE, 19 A. 247. 

Taikavi Loan* 

See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 22 A. 321. 

Taiab-iJshtisthad, 

(1) See Muhammadan Law— Pre-emption. 20 A. 457. 

(2) See Pre-emption, 20 A. 499. 

Tender. 

See CONTRACT, 21 a. 223. 

Transfer. 

(1) See Crvili PROCEDURE CODE, 1882. 20 A. 395. 21 A. 230. 

(2) See CRLMINAL PROCEDURE CODE, 19 A. 64. 249, 291. 

(3) See MAGISTRATE. 19 A. 302. 

Transfer of Property Act (iV of i882). 

(1) S. 39— See HINDU LAW— MAINTENANCE, 22 A. 326. 

(2) S- 62— Lis pendens— 7Vans/er pendente life— Time at which a suit becomes 

** contentious." — Held, that a suit becomes a ‘'contentious suit” within the 
meaoing o( s. 52 of the Transfer of Property Act, 1832, at the time when 
the summons is served on the defendant. PARSOTAM SARAN v. SANCHI 
LAD, 21 A. 408 = 19 A.W.N. (1899) 149 

(3) S- 52^Tran$fer pendente lite— Lease of property in respect of which a 

decree for sale has been made under s. 88. — Held, that a lease of property 
made by a judgment-debtor against whom a decree for sale had been 
made under s. 83 of the Transfer of Property Act for sale of that property 
came within the purview of s. 52 of the Transfer of Property Act. THAKUR 
Prasad v. Gaya Sahu, 20 a. 349 = 18 a.W.N. (1899) 63 

(4) S. 55, su6-s. 4 (6) — Vendor's lien — Suit to enforce charge against the 

property — Limitation^ Act No XV of 1877 (Indian Limitation Act), 
sch, ii, Arts. 132, 111. — Held, that a suit by a vendor of immove- 
able property to enforce against the property his Hen for the unpaid 
purchase-money under s. 55, sub-s. 4 (6) of the Transfer of Pro- 
perty Act. 1882, falls within art. 132 of the second schedule to tne Indian 
Limitation Act. 1877. Har LAD v. Muhamdi, 21 A. 464 =19 A.W.N. 
(1899) 170 

(5‘ S. 58— See MORTGAGE- SIMPLE AND USUFRUCTUARY, 21 A. 4. 

(6) S. 59— Acf lo/ 1872 (Indian Evidence Act) , s. 6S— Attesting witness— Scribe of a 

deed. — Held* that a deed may be legally proved by the evidence of the 
scribe thereof who has signed his name, but not explicitly as an attesting 
witness, on the margin, iind has been present when the deed was execut- 
ed. RADHA KiSHENv. FaTEH ADI RAM, 20 A. 532 =18 A.W.N. (1898) 
148 

(7) S, 60 — Mortgage^ Purchase by mortgagee of portion of the mortgaged property 

— Mortgage not thereby necessarUy extinguished. — The purchase of a 
part of the mortgaged property by a mortgagee, subject to his mortgage, 
has not necessarily the efieot of fully discharging the mortgage, with- 
out regard to the value of the property purchased and the price paid 
for it, whether such purchase be made in execution of a simple decree 
for money or in execution of a decree obtained by the mortgagee himself 
upon a subsequent mortgage, although it is possible that under some 
circumstances such purchase may have the efieot of extinguishing the 
mortgage. NAND KISHOBB v. RAJA BLABI RAJ SINGH. 20 A. 23 (F-B.) 
= 17 A.W.N. (1897) 163 

(8) S. 60. See MORTGAGE— REDEMPTION, 22 A. 236. 

(9) S. 68 (c) — Usufructuary mortgage— Dispossession of mortgagee by a trespasser 

— Suit for recovery of the mortgage money.— The words "any other person 
in the concluding portion of cl. (c) of s. 68 of the Transfer of Property 
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S'K/zss».2=;r5'.' ;:;r;, 

revenue which should have 
wh.Vh bo mortgagee may oi-her add the amount 

of the mortgage deb 

under s. 72 of the Transfer of Property Act. 1S82. or he may bue^he mort^ 
pgor separately to recover the amount so paid. If, however, ho has sued 

add''[hl^^ f ^ t mortgagor, he cannot then 

add the amount diw to the mortgage debt ; his two remedies are not con 

n!7i898) 90 ^^^ Hasan Khan v. Badri Prasad, 20 A. 40i = i8 A.w. 

“P°” contribution is to be 

ht Kadir A?“ ^^TT^ villages Were mortgaged 

by kadir Ah and Umrao Begam to Raja Shiu Raj Singh, the fathofof 

thoappellant. On the 2S6b of February 1878. the mortgagee obtained a 

decree for sale un his mortgage. At the date of this mortgage, some of 

the villages comprised therein were liable unde*- one or both of two decrees 

obtained on prior mortgages. Subsequently to the decree of the 28th of 

February 1878. four of the villages ,Xctedby that decree were sold in 
execution of a simple money decree and were acouired from the purcha- 

sers by one Ahmad-ud-din Khan. On the 20th of August 1879. and the 20th 
of August 1882 these same four villages were brought to sale m execution 
of the decree of the 28th of February 1878. and wore sold for Rs 44 500 
Thereupon the former purchaser, Ahmad-ud-din Khan, brought a suit 
agamsc the representative of the mortgagee of 1874 and certain other 
persons for contribution, alleging that the said four villages had be- u ^old 
for considerably more than the amount for which they were proportion, 
ately liable under the mortgage decree ; that the defendants were owners 
of villages which were equally liable with his (iho plaintiff’s) villages 
under the decree ofthe28chof February 1873, but which bad coniribut- 
ed nothing toward.^ the satisfaction of that decree; that six of those 
villages and an eighth share in a seventh bad been purchased by Raja Shiu 
Kaj tsingh (the predecessor in title of the defendant Raja Hari Raj Singh) 
in execution of simple money-decrees, and that a share in an eighth 
village had been similarly purchased by the predecessor in title of 
the other defendants. Against these village? the plaintiff sought contri- 
bution. ® 

Held that in calculating the amount to which the plaintiff was entitUd by 

way of contribution, the plaintiff was bound to take into account the 
liabilities which existed on most of the villages in respect of which the 
suit was brought under the two prior mortgages; that the plaintiff was 
entitled to obtain contribution from those villages only which had mt 
been sold in execution of the decree of the 28th of February 1873 - that 
the unrealized balance of that decree must be regarded as the amount 
which the villages purchased by the decree-holder himself had contributed 
to the decree, aod farther that in determinine the amount which the 
plaintiff is entitled to recover regard must bo had to the claims foe con- 
tnbution of tho owners of such of the other mortgaged villages as had 
been sold in execution of the decree of the 28Dh of Febru*ry 1878, aod 
bad. like the plaintiff’s villages, fetched more than their quota of 
liability for the decree. HARI Raj Singh v. AHMAD-UD-DIN Khan 19 
A. 545 =17A.W.N. (1897) 168 ’ 

• « • 

(12) 8. 82. — See MORTGAGE — EQUITY OF Redemption, 22 A, 284. 

(13) S. 85— Civ. Pro. Code.s.A8— Cause of action— Mortgage— Holder of two mort- 

gages on tlie same property suing separaUly on each.— There is nothing in 
the Code of Civil Procedure or in the Transfer of Property Act to prevent 
the holder of two independent mortgages over the same property, who is 
not restrained by any covenant in either of them, from obtaining a decree 
for sale on each of them in a separate suit. SUNDAR SlNGH v Bholu 
20 A. 322 =16 A.W.N. (1897) 88 
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Transfer of Property Act {IV of ISSJ) -(Cantinwd). 

(141 S 85~ Mortgage- Non-Mnder 0/ parties— Subseqj^t mortgagee a/ter suit 
upon prior mortgage filed.- Held, that s. 85 of ihe Transfer of Property 
Act 1882, does not requite the joiudet m a suit on a prior mortgage of a 
subsequent mortgagee who.^e mortgage was only executed subsequently to 
thefi?ingof such suit. ISHAQ ADI KhAN v. CHUNNI, 21 A. 149 -18 
A.W.N. (1898) 214 

/lei o QK^Mortaaae— Prior and subsequent mortgagees— Effect of non-compli- 
ance with s. 85.— A prior mortgagee, without making a puisne mortgagee 
a narty to his suit, sued on his mortgage, obtained a decree for sale, sold 
the raottoaged property, and putchasel it himself. Subsequently the 
Duisne mortgagee holding a mortgage over the same property brought his 
mortgage into su.t without making the prior mortgagee a party, and 
obtained a decree for sale. Held that the puisne mortgagee could not 
brine the mortgaged property to sale lo execution of such decree. MBHR- 
BANO V. NADIR ADI. 22 A. 212 = 20 A.W.N. (i900) 27 

(161 S S5-Mortgage-Prior and subsequent mortgagees— Effect of non- joiner in 

' a suit on a mortgage of persons i tUrested in the morgaged property.— Certain 
mortgagees bolding a second mortgage obtained a decree aga*°st their 
mortgagor and a subsequent mortgagee, one H. L. for sale of the mort- 
gaged property. At the time of the suit there was subsisting on the same 

property a prior mortgage held by one D.P. He ™ ^ 

that suit. After the decree in that suit was passed, but before execution, 

n P brought a suit for sale on his mortgage, but did not make the second 

mortgagee/parties to that suit. In that suit D.P. obtained a decree m 

execution of which he brought a portion of the mortgaged property to sale, 

W some of U was purchased by H. L. On application by the second 

mortgagees for an order absolute for sate in execution of 

held that the property purchased by H. Ij. m execution of D. P. e 

on his prior mortgage could not be brought to sale in 

second Lrtgagee’s decree. HiBA LAL v. KISH AN L AD. 19 A. 643=17 
A.W.N. (1896) 153 

(17) S. 85— See BURDEN OF PROOF. 21 A. 193. 

(18) S. 85— See ClVlD PROCEDURE CODE. 1882, 19 A. 379. 

(19) S. 85— See HINDU LAW— JOINT FAMILY, 21 A. 301. 

(20) 8. 85—869 MORTGAGE— redemption, 22 A. 453. 

/nn q, oa and -Mortgage— Redemption— Redemption possible at any time 

‘ tri^rZ thepasnng oflhe order Absolute under s 87. -A mortgagor who 

obtained a decree for redemption of his mortgage can pay 
ademption money and obtain redemption at any v ^9n 

absolute under s. 87 is made against him. NiHALI v. MiTTAR SEN, 

A. 446=18 A.W.N (1898) 112 

(22) Ss. 86 and 87— See PRE-EMPTION. 20 A. 358, 375. ^ 

(9^1 .<?< 86 88 Qd^Execution of decree- Decree for saU on a mortg(^e —Intereu 

after date fixed for pavment-'Civil Procedure Code. ss. 209, 222. In a suit 

Too T TZJge lor the sale of the property mo^-gaged. Court has no 

pLer to allow in the account under s. 86 of the Transfer of 

1882 or in its declaration uoder that section, interest for a 

date of payment which has to be died within six months from the date of 

the decree. . , 

Ss 209 and 222 of the Code of Civil Procedure. 

provioioDs as to allowance of interest contained in the Transfer o. Property 

Act. 1882. ^ „ 

In construing a decree, the terms of which are ambiguous, such oonstruotion 
m^t [f ^ssi»le. be Adopted a. will make the 
with law! »Dd not a decree such as the Court makmg it h^ no 
AMOLAK R.VM V. LACHMI NaRAIN, 19 A. 174- 17 A.W.N (1897) 9 

(24) Ss. 86, 88, 89— See EXECUTION OF DECREE. 21 A. 361. 

(26) S. 67— See LIMITATION ACT (XV OF 1877), 20 A. 174. ^ 

(26) Ss. 87. 89. 92. 9i— Redemption of a 

Extension of Lime limiUd for payment of decretal aiwounf 

decree — In the ease of a decree for redemption or for ® ct 

Transfer of Property Act. 1882. both of which decrees stand m this re pe 
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y'raasfer of Property Act (IV of f882)~{Coniinued} 

8. yd, m a suit for redemption, has been appliecfnr or not Ram T at v 
Tulsa Kuar. 19 a. 180 = 17 A.W.N. (1897) U ' * 

(27) S. 88— See EXECUTION OP Decree, 20 A. 397, 

(28) Ss. 'r- absolute for saU- 

'' ' r 88 f «J'<!cuti 0 Q f a decree for eale under 

ara„®ri!i ^ a I “ ‘>'=^>“5 touo ftom the date of the 

granting of an order absolute for sale under s. 9 of the Act without 

whtoh order the decree cannot he ereouted, and lot from the date ot the 
?1°£97) *187 PRASAD V. SfTAL SiNGB 19 A 520=17 A.W.N. 




4 ^ 


(29) Ss. 88, 89— See CIVIL PROCEDURE CODE, 1882, 2 A. 442. 

(80) Ss. 88. 89, M-Execulwn of decree- Decree for sale- Agreement for payment by 
instalments with enhanced interest-Civil ProcedureCode. S.257-A A decree 
. Transfer of Property Act.l882, can only be exe- 

^ outed for the amount decreed Of found on ao accjuib beiDK taken to be 

due. and the order for sale cannot, except with regard K>any additional costs 

, which may bo provided for by an order unJers. 91. irtand in any way 

, the liability of the judgment-debtor or his property under the decree. 
KASHI PRASAD v. SHEO SaHAI. 19 A. 18G = 17 A.W.N. (1897) 12 

(31) 5. 89Sx6Cuti(mof decree — Decree for sale on a mortgagt^Order absolute lor 

sfe-Ctml Procedure Code, ss. 291, 310, A.-S 221 aoiSlO-A of the Code 
of Civil Procedure. 1882, will supply to a sales held in virtue of an order 
absolute for sale passed under s. 89 of the Transfer of Property Act, 
1882, although no power is.given under that Act to postpone the operation 
of an order under s. 89 Ra.JA RAM SlNGH.Jf v. CH0N:4I LAL 19 A. 205 
= 17 A.W.N. (1897) 47 

(32) 5. 89 Execution of decree — Order absoluiC for tale— ’Limitation — Act 

No, XV of 18 / sche ii, (xrt* 179.“ Ad application for an order abso- 
luce for Silo un ier s. 89 of the Transfer o' Property Act, 1882, is an 
application to which art. 179 of the second schedule to the Indian 
Limitation Act, 1877, applies. OHUNNI Lal v. Haknam Das. 20 A. 
302=18 A.W.N. (1898) 40 

(33) Si 89— Execution of decree -Sale in execution of a decree for sale on a 

mortgage —Slay of sile on payment into Court decretal amount and cosfs 
— Civil Procedure Code, s 291.— JETeW, that 8.291 ot the Code of Civil Pro- 
cedure must be taken to have modified s. 89 cf Act No. IV of 1882 when 
the debt and cjsis (including the costs of the sale) are tendered to the 
offi,:er onducting the sale, or when it is proved to his sitiafaction that 
the amount of such debt and coits has been paid into the Court that 
orderol the sale. H muAS Rai v. Rameshau. 20 A. 354^18 A.W.N, 
(1898). 70 

(34) S, 90— Application for a decree under s. 00— Limitation Act No.XV of ISll 

{Indian Limitation Act) Sch. ii, art, 178.— HeW, that the limitation 
governing an applicition for a decree under s. 90 of the Transfer of 
Property Act is that prescribed by art. 178 of the second schedule to the 
Indian Limitation Act. 1877. Ram Sarup v. GHAUKANI, 21 A. 453 = 
19 A.W.N. (1899) 166 


(35) S. 90 ^Application for over decree against non-hypothecated property — Balance 
legally recoverable— Limitation.— Oa an application under s. 90 of 
the Transff'r of Property Act, 1882, the time to be looked at lO considering 
whether the balauce sought to os recovered is legnlly recoverable from the 
mortgagor is the date of the institution of the suit and not tuodate of the 
making of the application under s.90. Hamid-ud dIN v. KEDau NATH, 
20 A. 386 = 18 A.W.N. (1898) 83 

/86) S. 90— Execution of decree— Decree for sale on a mortgage— Mortgaged pro- 
perty sold in exeution of a decree held by a different mortgagee— S. 90 not 
applicable .—Id order to make the remedy provided by s. 90 of the Trans- 
fer of Property Act available, it is necessary that the mortgaged property 
should have been sold in execution of tho decree held by the person apply- 
ing for a further decree under a. 90 8. 90 does not apply where the 
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(37) 


(38) 


Transfer of Property Act (/V ofi882) — {C<mcluded), 

mortgaged proporty has hsoD sold undsr a doctoe held by some othec pet- 
son, “ Badri Das v. Inatat Khan, 22 a. 404 = 20 A.W.N. (1903) I3a ... 

S. SO—Mortgage— Personal covenant to pap — Application to sell non-hy- 
pothecated property--^* ^ Balance legally recoverable **-~Cause of action-- 
Limitation, — A mortgagi bond securing a debt payable on demand provided 
that for tbe payment of the amount of mortgage-debt the immoveable 
property meotiooed io should be held oollater^l security i dud th&t in 
esse of this hypothecated property being insuffioient for the satisfaction ^of 
the entire amount of the bond, the creditors would be at liberty to realize 
the amount remaining due from the obligors personally and from their 
other property. ” Befd, that no separate cause of action for the personal 
remedy accrued after the mortgaged property was found on sale to be in- 
sufficient to satisfy the mortgage debt, but that the cause of action for 
both remedies was on« and the same and accrued when the covenant to 
pay was broken, Eenoe, the suit for sale of the mortgaged property having 
been brought more than ten years after the date of the mortgage, the 
balance due upon the mortgage was not legally recoverable otherwise than 
out of the property sold and an application for a decree under s. 90 
of the Transfer of Property Act was not maintainable. Chattab MAD 
V. THAKURI, 20 A. 512 = 13 A.W.N. (1898) 133 
Ss, 92, Mortgage— Redemption — Decretal money not paid within the time 

limited — Second suit for redemption barred^Civil Procedure Code, s. 13 
— Bes judicata,— Beld, that a mortgagor, whether under a simple or a 
usufructuary mortgage, who has obtained a decree for redemption and 
allows such decree to lapse by reason of his not paying in the decretal 
amount within the time limited for payment by the decree, cannot subse- 
quently bring a second suit for redemption of the mortgage in respect of 
which such infructuous decree was obtained. HAY v. RaZI-UD-DIN, 19 A, 
202=17 A.W.N. (1897) 24 

Ss. 92 and 93-8ee MORTGAGE —USUFRUCTUARY, 21 A. 251. 

(40) Ss 122 and 123 -Gift— Registration— Registration of deed ofgiftof immoveable 

property after the death of the donor.— A gift of immoveable property 
duly made by means of a registered deed is not invalid merely because 
registration of the deed of gift may have taken place after the death of the 
donor. NAND KISHORE LAD v. SUBAJ PRASAD, 20 0. 392 — A.W-N, 
(1899) 88 . 

(41) S. ISb— Actionable claim— Per son claiming the benefit of s. 136 not obliged 
to pay before judgment the amount paid by the assignee.— B eld, that a 
petsoQ who is entitled to cl^im the benefit of s. 135 of the Transfer of 
Property Act of 1882 does not lose the benefit of that section if he puts 
the assignee to proof of the price p+id by him and waits until the 
amount of the price has been determined and declared by the Court. 
There is nothing in the section to preclude the debtor from securing his 
discharge by payment after decree. PHUL CHAND v, CHHOTE LAL, 20 
A. 327 = 18 A.W.N. (1898) 54 

S. 136— Actionable claim—Sale of mortgagor's interest in mortgaged pro- 
pgrty . — The sale by a mortgagor of bis interest in the property mortgag- 
ed is not the sale of an aouionable claim within the meaning of s. 135 
of the Transfer of Property Act, 1882. Tota Ramv. LALA..20 A. 468 = 
18 A.W.N. (1898) 113 


r39) 


(42) 


Trees. 


See Landholder and Tenant, 2i a, 297. 


Trespass. 

(1) Right to access of light and air — Suit by person who had not obtav^ an et^e- 

ment by prescription— Easement. — The owner of a house, the Ught 

to which is obstructed by an erection made upon adjoining land by a 

person who, qua such adjoining land is a trespasser, may 

an action against the person causing obstruction even though he has noe 

obtained by prescription an easement of light. But where the petso 

causing such obstruction is the rightful owner of tbe adjoining land, or 

acting with the permission of the owner, no such action 

lie against him unless the plaintiff has acquired an easement UHUMAih 

Khan v. Mahammad Khan, 19 A. 153=17 A.W.N. (1897) 22 

(2) See Cause of action, 20 A. 198. 
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(1) Sae Czvin Procedure Code, 1882, 20 a. 46 200 

(2) See L,iMia?ATION ACT. XV OF 1877, 20 A. 48 q! 

(3) See partition, 19A . 428. 

(4) See Trusts act (li op i832), 19 a. 277. 

Trusts Act (li of t882). 

(1) Ss. 65, 60, 66, 74 — See APPEAL, 19 A. 131. 

esfa6IisM--C*m7 Procedure ide, s. 13-flas jvdkata 

A denAARP/l t- 1 f * share ol propty by iDheritance from 

a deceased relation who had been m joint possessb of it with the defend- 

riih-r that the estate ha been jointly held for 

religious and charitable purposes under a will, t^ deceased having had 

no beneacial, or heritable, interest. The defeoant alleged that the 

original owner of the property bad bequeathed the coperty in trust for 

these purposes. The claimant alleged a revocation f the will, and denied 
that there was such a trust. 

The judgment of the High Court, decreeing the claim observed that, even 
assuming that there had been a trust under the wit, recognised by the 
deceased and the defendant, the property which had come into their pos- 
session had been by them appropriated, from the fist io their own pur- 
poses, and had been so long held by them adversely titfie trust title, that 
the defendant could not now allege that there was m Sbneficial interest 
transmissible by inheritance. Upon this the JudioialGsnmittee pointed 
out that no trustee could have actually acquired a title, ^sueb an appro- 
priation against the trust. Indian Trusts Aet. 1882, ss.fe and 64. They 
added that, at the same tinae, the judgment of the High Court had come 
to the right conclusion, for the will, and the trust alleged had not been 
established. I 

One of the contentions upon this appeal was that the plaiutp was estopped 
from denying the existence of a trust by there having bee^ judgment of 
the High Court, in a prior suit, between the present defadant and tho 
widow of the deceased, that judgment having stated thanthe trust had 
been recognised by him who was now defendant. \ 

Held, that this was not within s. 13, Civil Procedure Code, fae matter not 
having been tried and determined in that suit. \ 

Held, also that another prior judgment, in a suit brought by oners interest* 
cd iu the trust, which judgment found the will to have beoi^evokcd. was 
admissible, though not conclusive, evidence against him. ISTTO KUN- 
WAR V. kesho Prasad 19 a . 277 (P.C.) = 24 I.A. 10*7 Bar. P.C. 
J. 131*1 C.W.N. 266 

(3) Ss. 82, 88-890 CiVIL PROCEDURE CODE, 1S82. 22 A. 131. 

Undue lafiueace. 

See Contract act (IX of 1872), 22 a. 224 

Vakii. 

Bee Letters Patent, I 8G6. 22 A. 331. 

yatuation. 

See Court Fees act (VII of 1870), 19 A. 240. 

Vendor’s Lien. 

See Transfer op Property aot (IV of 1882), 21 A. 464. 

Votuateers. 

See AOT XI OP 1878 (ARMS), 22 A, 323. 

W^ajib-ul-arz. 

(1) See AOT XTX OP 1873 (N. W. P. LAND REVENUE). 20 A. 92. 

(2) See Construction, 20 a. i03. I 

(8) See Landholder and tenant, 19 a. 172. 

(4) Bee Mortgage— Pre-mortgage, 20 A. 19. > 

(5) See Pre-emption, 19 a. 148, 311, 324; 20 A. 100, 148, 419; 21 A.tllO, 

874. 441; 22 A. 1. ' 
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Warraai. 

(1) See ACT XIII OF 1859 /PbAUDULENT BREACH 

WORKMEN). 20 A. 124. 

(2) See ClVUi PROCEDURE C(^E, 1882. 21 A. 155. 

Waste Lands. 

See LANDHOLDER AND TEnI^T. 19 A. 172 

Will. 

(1) Application for probate—h^ie raised as to Ustator's title as to property purport 

ing to be dealt with bfhe will— Practice.— It is Dot the duty of a Oourt 
entertaining an appIiJtion lor grant or probate to consider any issue as to 
the title of the testarfr to the property with which the will propounded 
purports to deal. orPtowhat disposing power the testatator may have 
possessed over such /roperty. BlRJ NATH De v. CHANDAR MOHAN 
BaNERJI,.19 a. 458f 17 A.W.N (1897). 106 

(2) See ACT V OP 1881 (P^BATE AND ADMINISTRATION), 22 A. 162. 

(3) See INTERPRETATION OF DOCUMENT, 19 A. 133. 

(4) See MUHAMMADAN L/W— WlDL. CASES UNDER. 

Witness, 

(1) See CRIMINAL PROoiDURE CODE, 1882, 19 A. 502, 20 A. 426. 

(2) See EVIDENCE. 20 A- 155- 

Words and Phrases. 

(1) “Accused person-’* Bee CRIMINAL PROCEDURE CODE, 21 A. 107. 

(2) “Any other person.^’ See TRANSFER OP PROPERTY ACT (IV OF 1882), 

19 A. 191. 


(3) “Appearance.” See CIVIL PROCEDURE CODE. 1882, 22 A. 66. 

(4) “At owner’s risk.” See ACT IX OF 1890 (RAILWAYS), 22 A. 361. 


(5) “ Cancel or var;.” See ACT XV OP 1893 (N. W.P. & OUDH MUNICIPALITIES). 
21 A. 348. 


(6) “Change in circumstances.” See CRIMINAL PROCEDURE CODE, 19 A. 
50. 
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(7) “ Contentions.” See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 A. 408. 

(8) “ Disaffection.” See PENAL CODE (ACT XLV OP 1860). 20 A. 55. 

(9) “ Excise officer,” See ACT XXII OF 1881 (EXCISE), 20 A, 70. 

(10) “Pinal as between the parties to a suit.” See COURT FEES ACT (VII OP 

1870), 20 a. 11. 

(11) " Fraud.” See PENAL CODE (ACT XLV OF 1860), 21 A. 113. 

(12) “ Maintenance.” See ACT XV OF 1883 (N.W.P. & OUDH. MUNICIPALITIES), 

19 A. 313, 

(13) “Offence.” See ACT IX OF 1890 (RAILWAYS), 20 A. 95. 

(14) “ Or other jury.” See CIVIL PROCEDURE CODE, 1882, 22 A. 449. 

(15) “ Period of Limitation,” See LIMITATION ACT (XV OF 1877), 22 A 33. 

(16) “ Permits.” See ACT XI OF 1890 (PREVENTION OF CRUELTY TO ANI- 

MALS). 20 A. 186. 

(17) “ Person accepting.” See STAMP ACT (I OF 1879), '20 A. 440. 

(18) “ Personal decree.” See HINDU LAW— JOINT FAMILY, 22 A. 408. 

(19) “ Personal use.” See ACT XI OF 1878 (ARMS). 22 A. 118. 

(20) “Persons living or carrying on business in the neighbourhood.”— See 

Criminal procedure code, 20 A, 50i. 


(21) “Physical possession.” See PRE-EMPTION. 20 A. 315. 

(22) “Pragwal.” See ACT I OP 1892 (N.W.P. & OUDH LODGING 

A. 534. 
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^ords and Pbrases^{ConcludedU 

(34) “ PurohaMT»°atI *27. 

<^o> "Bight to 8 U 0 » See ACT (XV OF 1877), 20 A. 482. 

L m “ River.” See Coll^ '''' 22 A. 33. 

ViB “SnhBf« *• ! ^ONSTftUCTION, 22 A. 96, 

^ 119. “ question of l«w.” See Cmi. Procedure Code. 1882, 20 a 


!<29)^?|L See PENAL CODE (ACT XLVOP 1860), 21 A. 263. 

’(80) '• CONSTRUCTION, 20 A. 245. 

i A. 4*r Walidam.” See Criminal Procedure Code 22 

tv* 


pi) “WroDgTa^ 
132) " WtoDgfulj 


s 


^^ssed.” See Jurisdiction, 19 a. 45G 

See JURISDICTION. 19 A. 466. 
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